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SOUTH CALIFORNIA ST., SUITE 200 Request Filed: 8/8/97
TURA, CA 93001 Staff: G.T./Ven
05) 641-0142 Staff Report: 8/22/97

Hearing Date: 9/9/97
Commission Action:

STAFF REPORT: REQUEST FOR RECONSIDERATION

APPLICATION NO.: A-4-VUNT-97-068R
APPLICANT: Pacific Bell Mobile Services

PROJECT LOCATION: 3945 Pacific Coast Highway, south of 101 Freeway, Faria
Beach, Ventura County

PROJECT DESCRIPTION: Installation of four panel antennas on a 35 ft.
monopole, two (4x5ft.) base transceiver station (BTS) cabinets and a temporary
palletized (4x2x20ft.) BTS unit.

COMMISSION ACTION AND DATE: Commission denied permit (on appeal from decision
of Ventura County approving permit with conditions) on July 9, 1997

PROCEDURAL NOTE:

The Commission's regulations provide that at any time within thirty (30) days
following a final vote upon an application for a coastal development permit,
the applicant of record may request that the Commission grant a
reconsideration of the denial of an application, or of any term or condition
of a coastal development permit which has been granted. Cal. Code of Regs.,
Title 14, Section 13109.2.

The regulations state further that the grounds for reconsideration of a permit
action shall be as provided in Coastal Act Section 30627 which states:

The basis of the request for reconsideration shall be either that there is
relevant new evidence which, in the exercise of reasonable diligence,
could not have been presented at the hearing on the matter or that an
error of fact or law has occurred which has the potential of altering the
Commission's initial decision.

Section 30627(b)(4) of the Coastal Act also states that the Commission "shall
have the discretion to grant or deny requests for reconsideration.”

PETE WILSON, Governor




A-4-VNT-97-068R
Page 2

Pacific Bell Mobile Services C(hereafter the "applicant" or "Pacific Bell")
submitted a request for reconsideration of the Commission's decision stating
the grounds within the 30 day period following the final vote as required by
Section 13109 of the California Administrative Code (exhibit 1). If a
majority of the Commission votes to grant reconsideration, the permit
application will be scheduled for the October meeting at which the Commission
will consider it as a new application, Cal. Code of Regs., Title 14, Section
13109.5(d).

SUMMARY OF APPLICANT'S CONTENTION:

The request for reconsideration is based on the assertion that "an error of
fact or law has occurred" which has the potential of altering the Commission's
initial decision. The applicant contends that the development conforms with
the certified Local Coastal Program for Ventura County which, pursuant to PRC
Section 30604(b) is the Commission's standard of review, and that the
Commission's decision to deny the permit based "on the suggestion that the LCP
needs additional standards for such telecommunications facilities . . . is not
a lawful basis under the statute and regulations to deny a permit which
conforms to existing LCP provisions." The applicant also contends that the
Commission's action is inconsistent with the federal Telecommunications Act of
1996 and Code of Civil Procedure Section 1094.5

SUMMARY_OF STAFF RECOMMENDATION:

The staff recommends that the Commission approve the request for
reconsideration.

STAFF RECOMMENDATION:

The staff recommends that the Commission adopt the following resolution:
I. Approval
The Commission hereby approves the request for reconsideration.

II. Findings and Declarations

The Commission hereby finds and declares as follows:

A. Project Description and History

Pacific Bell is requesting reconsideration of the Commission's decision to
deny a permit (on appeal from decision of Ventura County approving permit with
conditions) for the installation of four panel antennas on a 35 ft. monopole,
two 4x5 ft. base transceiver station (BTS) cabinets, and a temporary 4x2x2 ft.
palletized BTS unit to be allowed for not longer than six months on the site.

The project site is a 3.61 acre parcel located on the inland side of the old
Pacific Coast Highway (also referred to as the Rincon Parkway) along the
northern coast of Ventura County. The site is south of the 101 Freeway and
above a 1low bank shouldering the Southern Pacific Railroad tracks which
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parallels Pacific Coast Highway on the inland side. It is directly inland of
Faria Beach County Park and the Faria Beach residential community both of
which are located on the seaward side of the Highway. Old Coast Highway is
still used as an alternative to the 101 Freeway by local residents and
visitors using the various County and State parks, beaches and campgrounds.
There are ample opportunities for lateral and vertical access to the beach in
this area either from County “pocket parks" or directly from the highway
shoulder to the water.

There are two existing antennas on the site and a third antenna located below
and adjacent to the site in the public right-of-way. County CDP/CUP-4775/4776
(March, 1993) permitted the addition of a whip antenna to an existing wooden
utility pole, four whip antennas on a new 40 ft. high monopole, an underground
equipment center, and a partially underground radio equipment shelter.
CDP/CUP-4888 (June, 1995) permitted a monopole with eight panel antennas and 3
microwave dishes, a GPS antenna, and a whip antenna.

The Ventura County Board of Supervisors approved a Coastal Development Permit
including a Conditional Use Permit for the proposed project with conditions on
March 4, 1997. The County's approval was subsequently appealed to the Coastal
Commission and on May 13, 1997 during a scheduled public hearing, the
Commission determined that the appeal raised a Substantial Issue regarding
conformance with the County of Ventura certified Local Coastal Program (LCP).

When the Commission finds that a Substantial Issue exists relative to
conformity to the certified LCP, a full public hearing (de novo) on the merits
of the project will be held at the same meeting or at a subsequent meeting.
The applicable standard of review for the Commission to consider at the de
novo hearing is whether the proposed development conforms with the certified
LCP pursuant to Section 30604(b) of the Coastal Act. The Commission held a de
novo public hearing on July 9, 1997 and denied the proposed development. The
Commission has not yet adopted findings to support its action to deny the
project. If the Commission denies Pacific Bell's request for reconsideration,
written findings supporting the Commission's decision to deny the proposed
development will be scheduled for adoption at the October, 1997 meeting.

B. rounds for Reconsideration

Pursuant to Section 30627(b)(4) of the Coastal Act, the Commission has the
discretion to grant or deny requests for reconsideration. Section 30627(a)(1)
states that the Commission shall decide whether to grant reconsideration of
any decision to deny an aplication for a coastal development permit. The
applicant's request for reconsideration (exhibit 1) requests that the
Commission's denial of the permit be reconsidered. Pacific Bell has
subsequently submitted additional correspondence on August 27, 1997 in support
of its request for reconsideration (exhibit 2).

Section 30627 (b)(3) states in relevant part that a basis for a request for
reconsideration shall be that an error of fact or law has occurred which has
the potential of altering the initial decision. If the Commission votes to
grant reconsideration, it will consider the permit application as a new
application at a subsequent hearing.
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C. Issues Raised By Pacific Bell Mobile Services

Pacific Bell asserts that the Commission has committed an error of law under
the Coastal Act, the federal Telecommunications Act of 1996 and Code of Civil
Procedure section 1094.5.

Pacific Bell contends first that the Commission violated section 30604(b) of
the Coastal Act. That law provides that the Commission must issue a permit on
appeal if it “finds that the proposed development is in conformity with the
certified local coastal program.” The applicant alleges that substantial
evidence showed that the proposed development conforms to the certified LCP.
Pacific Bell contends that it "appears that the Commission denied the permit
on the suggestion that the LCP needs additional standards for such
telecommunication facilities." The applicant argues that "regardless of
whether that is true, it is not a Tlawful basis under the statute and
regulations to deny a permit which conforms to existing LCP provisions."
Pacific Bell claims "[tlhat the Commission in denying the permit relied on a
wholly irrelevant ground, namely, the argument that the County's LCP needed
additional standards pertaining to telecommunications facilities, even though
PBMS met all LCP standards now in force."

Pacific Bell also argues that the Commission's denial of the permit on appeal
violated section 704 of the Telecommunications Act of 1996,( 47 U.S.C. Section
332(c)(7).) Pacific Bell asserts that the Commission's action violated the
Telecommunications Act in three ways: "it unreasonably discriminates against
PBMS and in favor of wireless communications providers who have been granted
existing permits in this area"; it prohibits or has the effect of prohibiting
PBMS from providing wireless communication services in this area"; and "it is
unsupported by substantial evidence and not made in writing".

Last, Pacific Bell claims that the Commission's actions violated the Coastal
Act and Code of Civil Procedure Section 1094.5 in that the Commission lacked
substantial evidence to support its decision; and that the Commission failed
to render a written decision with findings.

Pacific Bell has raised substantially the same arguments in a suit filed in
United States District Court for the Northern District of California. (Pacific
Telesis Mobile v. California Coastal Commission, Case No. C 97 - 02945 WHO).
The suit was filed in federal district court pursuant to Section 704 of the
Telecommunications Act. (47 U.S.C., Section 332 (c)(7)(B)(v).)

D. Analysis

The issues presented in Pacific Bell's request for reconsideration concerning
the consistency of the proposed project with the LCP, the lack of standards in
the LCP relating to telecommunications facilities, and the nondiscrimination
requirements of federal law, were generally addressed in the course of the
July hearing on this project. In part because many of the arguments against
the project were not raised until after the oral presentations were made to
the Commission by the staff and Pacific Bell, however, Pacific Bell's specific
views on these issues were not fully discussed. For instance, while there was
a dialogue between the staff and the Commission concerning the lack of
standards in the LCP for telecommunications facilities, Pacific Bell did not
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testify as to 1its position that this lack of standards would not provide
grounds for denying its project consistent with either the Coastal Act or the
Telecommunications Act.

Where an applicant for reconsideration meets the threshold requirement of
alleging potential errors of fact or law that have the potential for altering
the Commission's decision, the Commission has discretion to grant
reconsideration. In this situation, a second hearing on Pacific Bell's
application would allow the Commission to more fully consider the claim that
the applicant's project is consistent with the existing requirements of the
LCP and should therefore be approved. A de novo hearing would also provide
the Commission with the opportunity to consider positions taken by Pacific
Bell relating to the requirements of federal law, including the prohibition on
unreasonable discrimination between the providers of wireless communication
services and the necessity for written findings demonstrating the Commission's
decision is supported by substantial evidence. Thus, reconsideration appears
warranted to provide the Commission with an adequate opportunity to more fully
consider the claims raised by Pacific Bell regarding the consistency of its
project with state and federal law.

E. Conclusion

Pacific Bell's request for reconsideration is granted. A de nove hearing on
the project will be scheduled and heard at the Commission's October, 1997
meeting.

8104A
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Executive Director .
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- 45 Fremont Street, #2000 e LENTRAL COAST Divi..

San Francisco, CA 94105

Re:  Request by Pacific Bell Mobile Services for Reconsideration of Coastal
Commission’s Denial of Conditional Use Permit 4950 (July 9, 1997)
(Appeal No. A-4-VNT-97-068)

Dear Mr. Douglas:

This letter is a request for reconsideration submitted on behalf of Pacific Bell Mobile
Services ("PBMS") in respect to the Coastal Commission’s action on July 9, 1997, denying
PBMS’ application for Conditional Use Permit ("CUP") No. 4950 for a telecommunications
facility in Ventura County. This request is submitted pursuant to section 30627 of the
California Coastal Act (Pub. Res. Code § 30627) and section 13109.1 et seq. of the
Commission’s regulations (14 Cal. Code Regs. § 13109.1 et seq.). This request is submitted
on the ground that "an error of fact or law has occurred” which has the potential of altering
the Commission’s initial decision (§ 30627).

The background to this request is as follows. On November 21, 1996, the Ventura
County Planning Commission adopted Resolution 96-20 approving PBMS’ application for
CUP 4950 for a telecommunications facility located near Faria Beach in Ventura County. On
March 4, 1997, the Ventura County Board of Supervisors denied an appeal of the Planning
Commission’s decision and upheld the grant of the permit. On March 24, 1997, an appeal of
the County’s action was filed with the Coastal Commission. Although the Coastal
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Commission staff recommended a finding of "no substantial issue" on the appeal, on May 13,
1997, the Coastal Commission voted to hear the appeal. On July 9, 1997, the Coastal
Commission granted the appeal and overturned the permit, even though Coastal Commission
staff had recommended approval, and testimony from County officials and others
demonstrated that the issuance of the permit was in conformity with the County’s Local
Coastal Program ("LCP").

The governing provision pertaining to this appeal is Coastal Act section 30603(a)(4).
An appeal under this section is limited to an allegation that "the development does not
conform to the certified local coastal program.”" § 30603b(1). Under section 30604(b), the
permit shall be issued if the Coastal Commission on appeal "finds that the proposed
development is in conformity with the certified local coastal program.”

In this case, the record shows that PBMS’ development conforms to the County’s
LCP. It appears the Coastal Commission denied the permit on the suggestion that the LCP
needs additional standards for such telecommunications facilities. Regardless of whether that
is true, it is not a lawful basis under the statute and regulations to deny a permit which
conforms to existing LCP provisions.

We submit that the Coastal Commission, in denying the permit, has committed an
error of law in a number of respects, including the following:

. That substantial evidence showed the proposed development was in conformity
with the LCP and met all applicable standards and policies contained in the
LCP, entitling PBMS to the issuance of the permit.

. That the Commission in denying the permit relied on a wholly irrelevant
ground, namely, the argument that the County’s LCP needed additional
standards pertaining to telecommunications facilities, even though PBMS met
all LCP standards now in force.

. That the Commission’s action was taken in violation of section 704 of the
Telecommunications Act of 1996, 47 U.S.C. § 332(c)(7), in numerous respects,
including that it unreasonably discriminates against PBMS and in favor of
wireless communications providers who have been granted existing permits in
this area; it prohibits or has the effect of prohibiting PBMS from providing
wireless communication services in this area; and it is unsupported by
substantial evidence and not made in writing.

12572759.
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. That the Commission’s actions were taken in violation of the Coastal Act and
Code of Civil Procedure section 1094.5, in that the Commission applied an
erroneous standard on appeal of a coastal development permit; that the
Commission lacked substantial evidence to support its decision; and that the
Commission failed to render a written decision with findings.

We request that the Coastal Commission determine PBMS’ request for reconsideration
at the earliest possible time. Concurrent with this request, PBMS is filing a legal action under
section 704 in accordance with the short 30-day statute of limitations provided in the
Telecommunications Act. Delay in hearing this request would be inconsistent with
section 704, which prohibits unreasonable delay and requires expedited judicial review. We
note that during the pendency of these proceedings, PBMS is effectively prohibited from
providing adequate and competitive wireless services in the affected area, whereas its
competitors are free to do so.

Very truly yours,

KA E U:M
Ronald E. Van Buskirk

cc: Ralph Faust, Esq. |

12572759,
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Re:

Dear Mr. Douglas:

_ This letter is submitted in support of Pacific Bell Mobile Service’s ("PBMS™) request
for reconsideration of the California Coastal Commission’s decision denying CUP 4950 (filed
August 8, 1997). Section 30627 of the Coastal Act authorizes an applicant for a coastal
development permit to request reconsideration of a permit denial where "an error of fact or
Jaw has occurred which has the potential of alwering the initial decision.” We belleve the
Coastal Commission’s denial of CUP 4950 constittes an "error of law” under both the federal
Telecommunications Act of 1996 as well as the Coastal Act. Wa believe the following
analysis of the Telecommumications Act of 1996 and the Coastal Aet has "the potential of
altering the initial decision” and therefore satisfies the requirement for requesting
reconsideraion. We respectfully request that PBMS® request for reconsideration be granted.

1.  Backgroynd.

On April 23, 1996, PBMS filed with Ventura County an appHcation for conditional
use permit, CUP 4950, for a personal communications system ("PCS") facility. The site is
Jocaied on approximately 210 square feet of parccl mumber 060-380-140 at 3945 Pacific Coast
Highway, at Pitaz Point in Northern Ventwra County. This Jocation is within the Coastal
Open Spase ("COS™) zone in Ventura County. The proposcd facility consists of a 35-foot

SAN FRAKISEO0 LOB AMUELES NEW YO SRANGS COUNTY SACRAMIENTO SAN DInGl) SIUICON VALLEY WATRGNMTION, 1.5, HIAKD KONG TOKYO
sas. .




| oo LWURoTHL LUMIMLSOLUN 3D r=3r%y Hug 2¢,9¢ 15:3¢ No.UU4 P.O3

UG 27'97 09:22 FR PMS GF 415 983 12RE8 TO 8845400 F.802

Mr. Peter Douglas
August 27, 1997
Page 2

monopole, four pancl antenmias, two base transceiver station (“BTS") cabinets (four feet by

ﬁvcteamm)mdm‘tanpvmydmngeonmmm“pdkundbmumt(wommﬂdy
4 fect by 5 feet by 20 feet). ;

TheeommmﬁwsﬁcﬂhyismﬁuforPBMStnprovmadme@
coverage for the Highway 101/Route 1 corridor. Three of PBMS’ competitors have
communications facility located in the immediate vicinity of the site proposed by CUP 4950
and arc already providing coverage of this corridor.

Ventura County’s certified local coastal program (*LCP") anthorizee the placement of
communications facilities in the COS zane if a CUP is approved pursusnt to applicable
standards. See Article 4, Ventura County's Ordinance for the Coastal Zone (the "Coastal
Zoning Ordinance”). The definftion of "communications facilitics™ in Article 2 of the Coastal
Zouing Ordinance "inchudes such uses as radio and television antennas, radar stations, and
microwave igwers."

On October 30, 1996, the Venture County Planning Division issucd a Negative
Declaration for the project, finding it "could not have a significant effect on the environment.”
As part of its analysis, the staff reviewed the cumulative impact of the project and concluded
that the cumulative impact would be either "no offect” or “less than sipnificant effect.”

A The Ventura County Planning Staff, in its report for the Planning Commission mecting
of November 21, 1996, recommended approval of CUP 4950, finding the project 10 be
comsigtent with the certified LCP. On November 21, 1996 the Planning Commitsion
approved the project. As a condition of approval, the Planning Cammistion requited PBMS
mwm&mtmwithﬁ-fmuwmdmwmmmdﬂnmmmmy
PBMS’ facility,

An appeal of the approval was filed with the Board of Supexvisors on December 2,
1996. The Planning Division staff report to the Board recommended denial of the and
approval of CUP 4950, The Board followed the staff racommendation and denied the appeal
on March 4, 1997. The. Board also amondod the conditions of approval to requite that the
treog used to scxeen the anteunas *be of sufficient height o provide' the ntixivavs feasible
vxewblochgefromnearbymdm"mdthatﬂmma Wumhmeptfor
areas which would block antenna transmissions.” ;

On March 24, 1997, Mr. wmmsmmedmw«umuswms
decision (Appen! Number A~4-VNT-97.068), which appeal is the qubject of this request for
reconsideration. A hearing was set for May 13, 1997 to determine whether the sppeal raised
a "subsantial jssue.” On April 7, IWT,MVWMPMNWMMM
a letter to the Coastal Commission arguing that the appeal failed to set forth any "case

125822
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whatsoever to show that the proposed development does not conform 10 the standards sct forth

in the County’s cortificd LCP" and therefore falled to raise a substantial issuc. The Coastal
Commission staff report for that hearing provided a detailed anatysis of the issue and, like the
Ventura County staff, recommended that the Commission determine "no substantial issue” was
raised by the appeal, because “the projoct as submitted is consistent with the standards set

forth in the certified local coastal program and the public access policics of the Coastal Aet.”
However, on May 13, 1997, the Coastal Commission detcrmined that the appeal raised a
substantial issue and set a hearing for July 9, 1997. .

- The staff report prepared for the hearing on the merits of the appeal recommended
approval of CUP 4950, The staff report set forth the lega! standard an sppeal provided for by
the Coastal Act, as well as the limitatiops iraposed on the Coastal Commission's authority by
section 704 of the Federal Telecommunications Act of 1996, The report analyzed cach of the
standards of the Coastal Zoning Ordinance and the certified Land Use Plan ("LUP")
applicable 10 CUP 4950 and concluded that the project was consistent with all such standards.

At the July 9, 1997 hearing, the Ventura County Planning Division staff and the

Coastal Commission stafl again recommended approval of the project. PBMS, through its
. representative, presented evidence supporting the project and opposing the appeal including an

analysis of the radio frequancy emissions from the proposed facility which damonstrated that
such emissions would be substantially lower than permitted by foderal regulations, The
eppellant and members of the public spoks in opposition to the project. The opposition was
largely based on an allegation that Ventura County's certfied LCP lacked policics applicable
to such facilities. The opponents also asserted that the County had not analyzed the
cumulative impact of the project dedpite evidence in the record dircctly to the contrary.
Finally, opponents expressed gencralized concerns about visual impects.

At the close of the consideration of the appeal, the Coasta] Commission voted 8-4 to
g:?‘the permit. At this time, the Commission has not issued written findings supporting its

ision.

2,

The Telecommunications Act of 1996 (hercinafier the "Telecommunications Act”) was
enacted to promote rapid deployment and competition in the telecommunications industry.

i The preamble 1o the Joint Conference Report describes the purpose of the
Telecommunications Aet as follows:

{continued...)

1xsx$272,
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Section 704 of the Telecommunications Act addresses the siing of personal wircless
communications facilities. This provision originated in the House of Repressntatives where
theCOmmiuccmcommerwfomdﬁm.

eurrent State and local requirements, siting and zoning decisions by non-federal
units of government, have created an incopsistent and, st times, conflieting
patchwork of requirements which will ichibit the deployment of Personal
Communications Services (PCS) as well as the tebmldingufadigiml
technology-based cellulsr telecommunications network.?

Although the House bill originally provided that the FCC would esublish uniform
nstional policics on facilities siting, the Conference Committee ultimately took the approach
of imposing substantive federal fimitations on zoning authority.

Scction 704 of the Telecommunications Act limirs state and jocal authority as follows:
(i)  The regulation of the placement, construction and modification

of personal wireless service facilides by any Stete or local government or
instrumentality thereof

WﬁmmprmMmmo&fymwm
service factlities withi e - 4

1(.-.corzinued)
[To} provide for a pro-competitive, de-regulatory nations] policy framework
designed 10 accelerate rapidly private scctor development of advenced
telecommunication and information technologies and sexvices to all Americans
by opening all telecommunications markets to compatition. . .

Sec HR. Conf. Rep. No. 104-458, at 1(1996).

2 HR Rep. No. 104-204, at 94 (1995).

jritiye R
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(iii) Any decision by a State or jocal government or instrumentality
ﬁ:ereofmdenyareqmtoplm ccnsmt.ormodtfypmona!wue!cas

- () No smte or local government or instrumentality thereof may
regulate the placement, construction, and modification of personal wireless
mfmlmsonﬁcbmdwwﬁw

We are concemed that the denial of CUF 4950 may violate scciion 704 in several
respects. First, the docision was not supported by substantial evidence and wos not "in
vriting." Second, the decision was based on an ingppropriate fegal standard. Third, the
decision constitutes & de facto moratorium on the issusnce of permits for personal
communications systems facilities contrary to the restriction on "prohibitions” in the

. Telecommunications Act. Fourth, the denial constitutes unreasonable discrimination against
PBMS. Each of these concerns ls described in more detail below.!

Section 332(c)7)(B)(iii) requires decisions of stalc agencics denying a request to
construct a personal wireless facility 1o be “in writing and supportsd by substantial evidence.”
Although the Telecommunications Act does not define "substantial evidonce,” fedcral courts
construing the Telecommunications Act have consistently ruled that substantial evidence
requires "more than a mere scintilla” of supporting evidence and that there must be evidence

3 42 US.C. § 332(c)(TXBYG)-(Iv) (cmpbasis added).

4 &cﬁw7mwmpmnma3&dnyﬂmhmtformuchdmngamhﬁmof
the Act and requires expedited judicial review. Section 332(eX7)BXv). Accordingly, PBMS
was required to file a legal action to protect its rights and will be required to proceed
expeditiously with that action unless reconsideration is pranted.

12588
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Ma'memmmm”ﬁeqwmmmlmlmm" The
decisions of "intermediate tribunals” are part of the cvidence to be weighed * Additionally,
*generalized concems” and opposition by the community at Iarge to a personal wireless
Mty.mdmdomtmnsﬁm“mwﬁm“wwaw.’ Asto
the “in writing" requirement, the written decision must set forth the underdying ationale so
ﬂ:atthc.rmmngcourtean mzfmcdmalcompommﬂ:ﬂnmmhof&e
statute.”

Here, the sole question on appeal was whether CUP 4950 was consistent with the
standards and policies of Ventura County’s centified LCP. Section 30604(b), governing this
appeal, reads as follows:

Aﬁermﬁcationofthelocdwamlmmm. amddevclopmentpermlt

We believe the evidence presented to the Coastal Commission at the July 9, 1997
bearing on the appeal strongly supported approval of the permit. Ventura County’s certified
LCP expressly authorized the placement of "communications facilities” in the COS zone
subject to satisfying the standards for conditional use permits sct forth in the Coastal Zoning

5 M&Wm N‘F-Slmm.mmbﬁa-mﬁ).
Ngnlm.mwm 963 F. Supp. 732, 744 (C.D. L1t

6  Illinols RSA, 963 F. Supp. at 744,

7 - Sce Illinois RSA, 963 F. Supp. st 745; Westem PCS, 957 F. Supp. at 1236; Bellsouth,
944 F, Supp.at928. Toapeety s VY a,. N

8 Western PCS, 957 F. Supp. at 1236,

9  Coastal Act, Pub. Res. Code § 30604(b) (ernphasis added). o
mmgdmmmdmdwmwﬂnsmmpruﬁdg'[qu&mﬁr
any appealable development shall be whether or not the development meets the

of Public Resources Code Sections 30604(b) and (¢).” Cal. Cods Regs. tit. 14, § 13119.
Section 30604{(c) is not applicablc bere, as the project is not "between the nearest public rosd
and the sea or the shoreline of any body of water located in the constal Tonc™,
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Ordinance.’® The facility proposed by CUP 4930 falls within the definition of
"communications facilities.” Additionally, the staff and governing zoning agencies in Ventura
County and the Coastal Commission staff, after analysis, all concluded that CUP 4550
gatisfied all applicable standards and was consistent with the policies of the LCP,

Neither the appeliant nor any of the opponeats of the project presented "substantial
evidence™ that CUP 4950 did not meet the standards of the LCP. Appellant’s primary
argurnent was pot that the projest did not meet the standards, but rather that the standards
themselves (in his view) were insufficient. This argument, as discussed more fully below, is
frrelevant to the issue which was before the Coastal Commission. Appellant also agserted that
a cumwative impact analysis wss not conducted, but that assertion was unfounded and directly
contradicted by evidence, Appellant Also asserted the project did not satisfy the requirements
for public works facilities. Again, the evidente in the record, consisting of Venturs County’s
Planning Commission and Board of Supervisor’s approvals of CUP 4950 and the two Coastal
Commission staff reports analyzing this issue and reaching the opposite conclusion,
contradicts this assertion.

Finally, a3 to the "In writing" réequircment, at this time no written statement of the
. Commission's findings has besn fssued. : ‘

The standard goveming appeals of coastal development permits under the Coastal Act
is limited to the issue of whether the project conforms with the certified LCP.! The
Janguage of the Coastal Act is mandatory, requiring issuapce of a coastal development permit
wherg it is determined that the project conforms to the cextified LCP.?  As previously
discussed, we belisve CUP 4950 mel that standard,

The appellant, in his sppeal papers and in statements made at the July 9, 1997 hearing,
asserted that the Coastal Commission should deny the eppeal on the ground that Ventura
Couoty’s LCP did not contaln sufficiently detailed standards governing the project proposed
by CUP 4950. Not only was this argument mislcading-—as the LCP did it fact contain
standards govemning the praject—but it wes legally crroncous as it misrepresented the standard
to be applicd to the appeal. By focusing on the (purported) lack of standaxds in the certified
LCP, the decision w0 deny was based on an irrclevant factor.

10 Coastal Zoning Ordinance ast. 4.
11 Pub. Res. Code § 30604(b); Cal. Code Regs. tit. 14, § 13119,
12 Pub. Res, Code § 30604(b).
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Under saction 332(c)}(7XBYDAY) of the Telecommunications Act, an agency may not
pzohxbxtortakeaemnsthathaveths'eﬂ'edofprohbx " the provision of personal wireless
scrvices. Th:ConfamCommmeechontxphinsOonm mnmlmpomngthm
restraint: "[i]t is the intent of this section bans or

mwwmmmmhMma
case-by-case basis.”

The denial of CUP 4950 prohibits or has the effect of prohibiting the provision of
personal wireless services by PBMS in Ventura County. The July 9 decision, in effect,
disables Ventura County from approving any other personal wireless facility in the coastal
zone until additional standards have besn drafted and 2pproved as part of the certified LCP by
the Coastal Commission. As a result, the Coastal Commisgion action is tantamount to a "de
facto” moratorium on the approval sud processing of such facilities. This "de facto”
moratorium is not limited in duration. An open cnded ban on swch facilities Is contrary to
section 332(cX7XB)iX1I) of the Telecomsmunications Act, which requires that decisions be
made on 1 casc-by-case basis rather than by legislative prohibitions.

Under section 332(c)(7)BXi)T), an agency may not "unreasonably discriminate among
providers of functionally equivalent services.” The decision 1o deny a permit for a personal
wircless facility, such as CUP 4950, where other cariers have been granted permits under the
same zoning standards constitutes discrimination under the Telecommunjcations Act.'

In the Weslern PCS case, Western sought a permit to erect an antenna facility to
provide PCS coverage of the 1-25 corridor."® Two of its compctitors already had
wninterrupted coverage of that corridor.” In ruling that the permit denial constituted

13 Confercuce Committos Report at 208 (emphasis added).

14  See Westemn PCS, 957 F. Supp. at 1237-38.

15
16 Id
1zsesme,
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Three cellular companies. all competitors of PBMS, have cell sites located in the
immediate vieinity of CUP 4950. These sites are located in the same land use zone as
CUP 4950 and were subject to review upder the same standards in Ventura®s certified L.CP.
As a result of the Coastal Commission’s decision, PBMS has becn denied coverage of
Highway 101/Route | corridor in the vicinity of Faria Beach, yst its competitors are providing
such service.

3. ¢ denial of CUP 49 law,

As discussed above, the standard on appeal was whether the development is in
conformity with the certified LCP.” The Coastal Commission fhiled to apply this standard
in its July 9, 1997 denial. Rather, the Commission denied the pemmit on the ground that the
cectified LCP did not contain sufficient standards governing personal wireless facilitics. In so
doing, we belicve the legal requirements of the Coastal Act were misapplied. Where an
applicant for a permit has met all conditions precedent to the right to rsccive a permit, it
constitutes legal exror to deny the pormit.®

17 Id. at 1237,
18 Id at 1237-38.
19 Pub. Res. Code § 30604(b).

20 Scc Grabic v, City of Bancho Palos Verdgs, 73 Cal. App. 3d 183 (1877).
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For the reasons discussed sbove, the denial of CUP 4950 was not supported by
substantial evidence and therofore should be reconsidered. :

4. Conciusioy

s Ry AP ¢ (Sl .

For the foregoing reasons, we respectfully request that the Coastal Commission
reconsider its July 9, 1997 decision and grant PBMS® permit spplication.

Yours very truly,

Kristen M. Ramford

¢¢t  Ralph Faust, Esq. -
Dorothy Dicksy, Esq.

James P. Tuthill, Esq.

21 Code Civ. Proc. § 1094.5(b).
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