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STAFF REPORT – APPEAL 
SUBSTANTIAL ISSUE 

 
 

APPEAL NO.:   A-2-HMB-07-030 
 
APPLICANTS:  Thomas and Eugene Pastorino 
 
LOCAL GOVERNMENT:  City of Half Moon Bay 
 
ACTION: Approval with Conditions. 
 
PROJECT LOCATION: 921 Miramontes, Half Moon Bay (San Mateo 

County) 
 
PROJECT DESCRIPTION: Construction of an approximately 7,000 

square-foot single family residence and 2,400 
square-foot barn and associated 
improvements, including installation of water, 
sewer, and utilities, road widening, and 
construction of a driveway located on a 20-acre 
parcel zoned OS-R(Open Space Reserve)  

 
APPELLANT: Kevin Lansing 
 
 
EXECUTIVE SUMMARY 
 
The City of Half Moon Bay approved with conditions a 5,339 square-foot residence, 
2,400 square-foot barn, and associated improvements including installation of utilities, 
widening of a portion of the existing access road, and construction of a driveway on a 20-
acre parcel zoned OS-R (Open Space Reserve) at 921 Miramontes Street.  Only a portion 
of the approved development located within 100 feet of a USGS stream, consisting of 
installation of utilities, road widening, and construction of approximately 20 feet of the 
driveway is relevant to the Commission’s substantial issue determination.  
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The appellant contends that the approved development is inconsistent with several of the 
biological resource protection policies of the certified LCP.  The appellant also contends 
that the approved development is inconsistent with the minimum density requirements for 
the zoning district, and that it conflicts with the agricultural and sensitive habitat 
protection policies of the certified LCP.  The appellant further contends that the City 
inappropriately granted the applicant a variance from the minimum residential density 
requirements.   
 
Commission staff analysis indicates that the appeal raises significant questions regarding 
whether the development approved by the City is consistent with one of the biological 
resource protection policies of the City’s certified LCP.  The portion of the approved 
development located within 100 feet of a stream and therefore relevant to the 
Commission’s substantial issue determination (widening of the existing access road, the 
trenching and installation of utilities, and the construction of a portion of the driveway) is 
located in close proximity to Arroyo Leon and its associated riparian corridor, which are 
sensitive habitats under the LCP that support California red-legged frogs and San 
Francisco garter snake. Such approved development has not incorporated adequate and 
comprehensive protective measures to avoid significant impacts to the California red-
legged frog and the San Francisco garter snake and will not be compatible with the 
maintenance of the biological productivity of the adjacent sensitive habitat.  Commission 
staff therefore recommends that the Commission find that the project, as approved by the 
City, raises a substantial issue of conformity with the biological resource protection 
policies of the City’s LCP.  
 
The motion to adopt the staff recommendation of Substantial Issue is found on page 
no. 3. 
 
STAFF NOTES 
 

1. A portion of the approved development (i.e., widening of the existing 
access road, trenching and installation of utilities, and construction 
of a portion of the driveway to the house) is located within 100 feet of 
Arroyo Leon, a mapped USGS stream (Exhibit 4, Page 1).  Thus, this 
portion of the approved development meets the Commission’s 
appeal criteria set forth in Section 30603 of the Coastal Act and is the 
subject of the Commission’s substantial issue determination.  
Pursuant to Section 30603 of the Coastal Act, an appeal for this type 
of development is limited to the allegation that the portion of the 
development that is located within 100 feet of Arroyo Leon, a 
mapped USGS stream, does not conform to the standards set forth 
in the certified LCP. 

 
2. Section 30625(b) of the Coastal Act requires the Commission to hear 

an appeal unless the Commission determines that no substantial 
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issue is raised by the appeal.  Since the staff is recommending 
substantial issue, unless there is a motion from the Commission to 
find no substantial issue, the substantial issue question will be 
considered moot, and the Commission will open and continue the 
hearing on the de novo portion of the appeal hearing. Accordingly, 
the Commission’s de novo review of the proposed permit 
application, in its entirety, will occur at a subsequent meeting, after 
the applicant has provided the Commission with the information 
necessary for the Commission to conduct its de novo review.  

 
If the Commission decides to hear arguments and vote on the 
substantial issue question, proponents and opponents will have 
three minutes per side to address whether the appeal raises a 
substantial issue.  It takes a majority of Commissioners present to 
find that no substantial issue is raised.  The only persons qualified to 
testify before the Commission on the substantial issue question are 
the applicant, persons who made their views known before the local 
government (or their representatives), and the local government. 
Testimony from other persons regarding substantial issue must be 
submitted in writing.   

 
Exhibits 
 

1. Notice of Final Local Action 
2. Appeal Filed by Kevin Lansing 
3. Aerial Photo of Site 
4. Site Plan 
5. Site Photos 
6. Biological Report 
7. July 3, 2007 Email from Lucy Triffleman, USFWS 
8. July 23, 2007 Email from Lucy Triffleman, USFWS 

 

1.0 STAFF RECOMMENDATION 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed in the findings below, 
the staff recommends that the Commission determine that a substantial issue exists with 
respect to the grounds on which the appeals have been filed.  The proper motion is: 
 

MOTION 
  

I move that the Commission determine that Appeal No. A-2-HMB-07-030 raises 
NO substantial issue as to conformity with the certified Local Coastal Program 
with respect to the grounds on which an appeal has been filed pursuant to Section 
30603 of the Coastal Act. 
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STAFF RECOMMENDATION 
 

Staff recommends a NO vote.  Failure of this motion will result in a de novo 
hearing on the application, and adoption of the following resolution and findings.  
Passage of this motion will result in a finding of No Substantial Issue and the 
local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present.   

 
RESOLUTION TO FIND SUBSTANTIAL ISSUE 

 
The Commission hereby finds that Appeal No. A-2-HMB-07-030 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under § 30603 of the Coastal Act regarding consistency of the approved 
development with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 

 

2.0 PROJECT LOCATION AND DESCRIPTION 
 

The approved development is located in the central eastern region of Half Moon Bay, on 
a 20-acre parcel that is currently used for grazing, hay production, and growing of 
ornamental plants.  The western half of the parcel is relatively flat and is developed with 
an office and barn for the applicant’s business, Pastorino Hay, and also used for grazing 
and hay production.  The eastern portion of the parcel is located on a hill and is used for 
cultivating ornamental plants.  The subject property is bounded by farmland to the north 
and east, single-family homes to the south, and an existing paved access road and Arroyo 
Leon to the west.  Arroyo Leon is an intermittent stream with a well-developed riparian 
corridor that supports the California red-legged frog (federally threatened, California 
species of special concern) and the San Francisco garter snake (federally and state 
endangered species, California fully protected species).   
 
The approved coastal development permit authorizes the development of a 5,339 square-
foot single-family home, 2,400 square-foot barn, driveway, widening of the existing 
private access road from 16 to 20 feet for emergency vehicle access, and trenching within 
the existing road for installation of utilities including sewer, water, gas, and electricity.  
The conditions of approval include requirements to control erosion and sedimentation 
during construction, to reduce post-construction polluted stormwater runoff and to 
minimize impacts to the California red-legged frog and San Francisco garter snake during 
construction.  
 
Along with the coastal development permit, the City also approved a variance to the 
minimum 50-acre per single-family residence density requirement for the OS-R zoning 
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district to allow the development of a residence on a OS-R zoned parcel that is only 20 
acres.  

3.0 APPEAL PROCESS 
3.1 Filing of Appeal 
The Half Moon Bay Planning Commission approved the CDP on May 24, 2007.  The 
CDP was appealed to the City Council, which on July 3, 2007, denied the appeal and 
upheld the Planning Commission’s approval.   
 
On July 9, 2007, the Commission received the City’s Notice of Final Local Action on 
CDP PDP-070-06 (Exhibit 1).  The ten working-day Commission appeal period ran from 
the next business day, July 10, 2007, to July 23, 2007.  On July 23, 2007, the 
Commission received an appeal of the City’s action on the approved CDP from Kevin 
Lansing (Exhibit 2). 
 
Pursuant to Section 30621 of the Coastal Act, an appeal hearing must be set within 49 
days from the date that an appeal of a locally issued CDP is filed.  The appeal of Half 
Moon Bay CDP PDP-070-06 was filed on July 23, 2007.  The 49th day after the day that 
the appeal was filed is September 10, 2007.  The applicants have waived their right to a 
hearing within 49 days of filing of the appeal.   
 
3.2 Appeals under the Coastal Act  
 

After certification of Local Coastal Programs, the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603).   
 
Coastal Act Section 30603 provides, in applicable part, that an action taken by a local 
government on a coastal development permit application may be appealed to the Coastal 
Commission for certain kinds of developments, including the approval of developments 
located within certain geographic appeal areas, such as those located between the sea and 
the first public road paralleling the sea, or within 300 feet of the mean high tide line or 
inland extent of any beach or top of the seaward face of a coastal bluff; or in a sensitive 
coastal resource area or located within 100 feet of any wetland, estuary, or stream.  
Developments approved by counties may be appealed if they are not designated as the 
“principal permitted use” under the certified LCP.  Developments that constitute a major 
public works or a major energy facility may be appealed, whether they are approved or 
denied by the local government. 
 
A portion of the approved development (i.e., widening of the existing access road, 
trenching and installation of utilities, and construction of a portion of the driveway to the 
house) is located within 100 feet of Arroyo Leon, a mapped USGS stream (Exhibit 4, 
Page 1).  Thus, this portion of the approved development meets the Commission’s appeal 
criteria set forth in Section 30603 of the Coastal Act and is the subject of the 
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Commission’s substantial issue determination.  Pursuant to Section 30603 of the Coastal 
Act, an appeal for this type of development is limited to the allegation that the portion of 
the development that is located within 100 feet of Arroyo Leon, a mapped USGS stream, 
does not conform to the standards set forth in the certified LCP. 
 
3.3 Standard of Review 
 

Public Resources Code Section 30625(b) states that the Commission shall hear an appeal 
unless it determines: 
 

With respect to appeals to the Commission after certification of a local 
coastal program, that no substantial issue exists with respect to the 
grounds on which an appeal has been filed pursuant to Section 30603. 
 

The term substantial issue is not defined in the Coastal Act or its implementing 
regulations.  The Commission’s regulations simply indicate that the Commission will 
hear an appeal unless it “finds that the appeal raises no significant question” 
(Commission Regulations, Section 13115(b)).  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 
1. The degree of factual and legal support for the local government’s decision that the 

development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act; 

 
2. The extent and scope of the development as approved or denied by the local 

government; 
 
3. The significance of the coastal resources affected by the decision; 
 
4. The precedential value of the local government’s decision for future interpretation of 

its LCP; and 
 
5. Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
If the Commission chooses not to hear an appeal, the appellant nevertheless may obtain 
judicial review of the local government’s action on the coastal development permit by 
filing a petition for a writ of mandate pursuant to Code of Civil Procedure, Section 
1094.5. 
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4.0 SUBSTANTIAL ISSUE ANALYSIS 
 

Appellant’s Contentions 
 

The appeal includes the following contentions (see Exhibit 2): 

• The approved development is inconsistent with the minimum density 
requirements in the Zoning Code for the OS-R district (Open Space Reserve) 
which requires a minimum parcel size of 50 acres for each residence because the 
subject parcel is only 20 acres in size. 

• The approved variance for the minimum 50-acre per residence density 
requirements is not consistent with the variance ordinance because the required 
findings that the property is subject to exceptional circumstances and that the 
variance would not be materially detrimental to property cannot be made.  

• The approved development conflicts with the agricultural resource protection 
policies of the LCP that require maximum amount of prime agricultural land be 
maintained in agricultural production because the approved development is not 
sited and clustered in an area closer to existing public infrastructure services near 
the parcel, but instead is located in the center of the parcel. 

• The approved development is inconsistent with the biological resource protection 
policies of the LCP because portions of the approved development, including 
trenching for utilities installation and widening of the access road, would be 
within the 50-foot required buffer zone.  

• The approved development is inconsistent with the biological resource protection 
policies of the LCP because portions of the approved development, including 
trenching for utilities installation and widening of the access road, would create 
disturbance to the habitat of the San Francisco garter snake and the California red-
legged frog. 

• The approved development has not obtained approval from the U.S Fish and 
Wildlife Service, which is required by the LCP for development within sensitive 
habitat.   

4.1  Appellant’s Contentions that Raise Substantial Issue 
 
Disturbance to California Red-legged Frog and San Francisco Garter Snake 
 
The appellant contends that the portion of the approved development located within 100 
feet of Arroyo Leon (consisting of trenching within the existing road and installation of 
utilities, widening of approximately 20 feet of the existing road from 16 feet to 20 feet, 
and the construction of approximately 20 feet a 16-foot wide new driveway), is 
inconsistent with the biological resource protection policies of the certified LCP because 
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it would create disturbance to the California red-legged frog and the San Francisco garter 
snake.  
 
Applicable LCP Policies include: 
 
3-1  Definition of Sensitive Habitats  
 
(a) Define sensitive habitats as any area in which plant or animal life or their habitats 

are either rare or especially valuable and as those areas which meet one of the 
following criteria: (1) habitats containing or supporting “rare and endangered” 
species …, (2) all perennial and intermittent streams and their tributaries, … (6) 
lakes and ponds and adjacent shore habitat …[Emphasis added.] 

 
3-3 Protection of Sensitive Habitats  
 
(a) Prohibit any land use and/or development which would have significant 

adverse impacts on Sensitive Habitat areas. 
 
(b) Development in areas adjacent to sensitive habitats shall be sited and 

designed to prevent impacts that could significantly degrade the Sensitive 
Habitats.  All uses shall be compatible with the maintenance of biologic 
productivity of such areas. [Emphasis added.] 

 
3-21 Designation of Habitats of Rare and Endangered Species 

In the event the habitat of a rare and endangered species is found to exist 
with in the City, revised the Habitat Areas and Water Resources Overlay to 
show the location of such habitat.  Any habitat so designated shall be subject 
to Policies 3-22 through 3-31. 

3-23 Permit Conditions 

Require, prior to permit issuance, that a qualified biologist prepare a report 
which define requirement of rare and endangered organisms…. (4) any 
development must not impact the functional capacity of the habitat, and (5) 
recommend mitigation if development is permitted within or adjacent to 
identified habitats. 
 

LUP Policy 3-3 requires development adjacent to sensitive habitat to be sited and 
designed to prevent significant adverse impacts that would degrade the habitat or be 
incompatible with the maintenance of the biologic productivity of the habitat.  LUP 
Policy 3-23 requires development to avoid impacts to the functional capacity of habitat of 
rare and endangered species. 
 
The portion of the approved development within 100 feet of a stream and therefore 
relevant to the Commission’s substantial issue determination is located in close proximity 
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to Arroyo Leon and its associated riparian corridor, which meet the definition of both 
sensitive habitat and habitats for rare and endangered species under the LCP (Policies 3-1 
and Section 18.38.085 of the Zoning Code) because Arroyo Leon is an intermittent 
stream, the adjacent area is a riparian corridor, and both serve as habitat for the special-
status species San Francisco garter snake and California red-legged frog. 
 
Based on the biological assessment and correspondence from U.S Fish and Wildlife 
Service (USFWS) biologist, California red-legged frogs and San Francisco garter snakes 
have a high potential to occur within Arroyo Leon and its associated riparian, which 
according to USFWS biologist “has been recognized by several experts as containing 
quality habitat characteristics for the above mentioned listed species”(Exhibit 8).  As 
noted in the Project Description section, California red-legged frog is a federally 
threatened species protected under the federal Endangered Species Act, and the San 
Francisco garter snake is a federal and state-listed endangered species, and also a Fully 
Protected species under California law.  A Fully Protected species means that the species 
may not be taken or possessed at any time.  Therefore, the harm of a single San Francisco 
garter snake is prohibited under state law.  
 
The portion of the approved development relevant to the Commission’s substantial issue 
determination does not immediately abut Arroyo Leon, but the bulk of such approved 
development occurs within the road located approximately 70 feet from the stream.  Due 
to the proximity of such development from Arroyo Leon, and the high potential for the 
California red-legged frog and the San Francisco garter snake to occur within the stream 
and riparian corridor, the sensitive species have a high potential to wander onto the 
portion of site relevant to the Commission’s substantial issue determination during 
construction and suffer death or injury from activities such as trenching, road widening, 
and construction of a new driveway.  Impacts to any California red-legged frog or San 
Francisco garter snake from construction activities would reduce the population of the 
species within the adjacent stream and riparian corridor and reduce the biological 
productivity and functioning capacity of the adjacent habitat.  Development resulting in 
such impacts would therefore be inconsistent with LUP Policies 3-3 and 3-21. 
 
Prior to the City’s approval of the coastal development permit and before the USFWS 
required an incidental take permit for the entire approved development, the USFWS 
recommended to the City the following measures that should be included in the project to 
avoid significant impact to the California red-legged frog and San Francisco garter snake 
from construction activities (Exhibit 7): 
 

1) …please be sure that the applicant understands that the worker education program 
needs to be implemented prior to the start of any ground breaking activity and 
should be conducted by a Service-approved biologist (this individual should send 
their qualifications via a 1-2 pg resume to the Service for email approval prior to 
conducting the education session.  Be sure to highlight this individuals experience 
working with amphibians and reptiles in a field setting)  [Emphasis added.] 
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2) Exclusion fencing should be established surrounding the entire project area (i.e. 
anywhere where the ground will be disturbed).  A gate should be installed to 
allow entrance/exit of construction vehicles and staff as needed but it is important 
that it remains closed the majority of the time, especially overnight.  Fencing 
should be a minimum of 36 inches above ground level and buried 4-6 inches into 
the ground.  Fencing should have one-way escape funnels and should remain 
intact for the entire duration of development activities (Note: I am attaching 
designs to the end of this document).  Fencing may be made of plywood or 
erosion mesh but MAY NOT be made of orange construction fencing or anything 
with larger holes as this may trap listed species.  Fencing should be established 
two weeks prior to the start of construction and should be established by Service-
approved monitor(s) (see above).  Fencing should be inspected for any rips or 
other malfunctions once per week by biological monitors during all phases of 
construction activity.  Upon completion of the proposed project all traces of 
fencing should be removed and properly disposed of off-site.  [Emphasis added.] 

3) After the establishment of fencing but prior to the start of construction, grass and 
vegetation within this area should be removed via belt driven weedwacker to a 
two- to four-inch height. 

4) Immediately after grass clipping, Service-approved monitors should perform 
preconstruction surveys of the area.  If any listed species are found, monitors will 
remove these animals from the fenced area and bring them to Arroyo Leon creek 
for release.  Under no circumstance will these individuals be allowed to be placed 
at any other location.  Preconstruction surveys should be performed again the day 
of the onset of construction activities to ensure the area is clear.  If any listed 
species are found during the course of construction, construction will cease until 
biological monitors have been contacted and arrive on the site.  Biological 
monitors will then be allowed to remove listed species from the site and 
translocate them to Arroyo Leon.  Under no circumstances will anyone else be 
allowed to handle these species.  At the end of the construction period, biological 
monitors will issue a report to the Service describing the species encountered 
during construction activities and what actions where taken.  [Emphasis added.] 

5) Please be sure to incorporate measures that all trenches and holes will be filled or 
covered at the end of each work day within the project area.  [Emphasis added.] 

6) Please be sure that no staff or equipment enter the riparian areas during the 
construction period. 

In addition, since these recommendations have been made, the USFWS has required the 
applicant to obtain an incidental take permit through a Habitat Conservation Plan (HCP), 
and as such, there may be additional protection measures that the USFWS would require 
through the HCP that are currently unidentified. 
 
In comparison to the mitigation measures recommended by USFWS, the City required 
the following measures in the conditions of approval for the coastal development permit 
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to address potential impacts to the California red-legged frog and San Francisco garter 
snake (Exhibit 1, Page 11): 

a. Within two weeks prior to the start of construction, a worker education program 
shall be presented at the project site by a biologist familiar with the species.  
Associated written material will be distributed.  It shall be the onsite foreman’s 
responsibility to ensure that all construction personnel and subcontractors receive 
a copy of the education program.  The education program shall include a 
description of California red-legged frog and San Francisco garter snake and their 
habitat, the general provisions of the Endangered Species Act, the necessity of 
adhering to the Act to avoid penalty, measure implemented to avoid affecting 
California red-legged frog and San Francisco garter snake specific to the project 
and work boundaries of the project. 

b.  If California red-legged frogs or San Francisco garter snakes are observed by 
works or anyone else prior or during construction, work shall cease and the 
USFWS and CDFG contacted for guidance.  The regulatory agencies may require 
daily biological monitoring and/or other mitigation measures. 

c.  Exposed trenches resulting from project construction shall be backfilled as soon 
as practicable.  Open trenches should have an escape ramp composed of earthen 
material installed at the end of each work day so that any entrapped wildlife may 
exit.  

Protective measures for the San Francisco garter snake and the California red-legged frog 
included in the approved development are limited only to the measures above.  The 
condition of approval required by the City relating to contractor education does not 
require the biologist providing the training to be approved by the USFWS as specified by 
USFWS in Measure 1 above. Also, the condition concerning backfilling of exposed 
trenches does not require that the trenches be filled at the end of each work day as 
specified by USFWS in Measure 5 above.  In addition, the City’s conditions of approval 
do not require either preconstruction surveys or exclusion fencing as specified by 
USFWS in Measures 2 and 4 above. 
 
Due to the proximity of the appealable development from Arroyo Leon, and the high 
potential for the California red-legged frog and the San Francisco garter snake to occur 
within the stream and riparian corridor, the sensitive species have a high potential to 
wander onto the portion of construction site relevant to the Commission’s substantial 
issue determination during construction and suffer death or injury from activities such as 
trenching, road widening, and construction of a new driveway.  Without: (1) a qualified 
biologist to conduct the contractor training; (2) the installation of an exclusion fence; (3) 
preconstruction surveys, and (4) backfilling of exposed trenches at the end of each work 
day, the appealable development is not sited and designed to prevent impacts that would 
degrade the habitat because the local approval has not minimized the risk that frogs or 
snakes would enter the portion of the construction site relevant to the Commission’s 
substantial issue determination and be harmed.  The measures required by the USFWS 
including fencing, surveys, biologist-conduced contractor training approved by USFWS, 
and backfilling of exposed trenches at the end of each work day are considered by 
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USFWS to be the minimum necessary to reduce potential significant impacts to the 
California red-legged frog and San Francisco garter snake.  Additionally, since the 
USFWS has required an HCP, there may be additional measures that would be required 
in the HCP which the USFWS has not yet identified to ensure that the portion of 
development relevant to the Commission’s substantial issue determination will be sited 
and designed to prevent impacts that would degrade the sensitive habitat.  Without all of 
the above-identified mitigation measures specified by USFWS, the appealable 
development, as approved, could result in significant adverse impacts to the sensitive 
species including injury or death.  Impacts to any California red-legged frog or San 
Francisco garter snake from construction activities would reduce the population of the 
species within the adjacent stream and riparian corridor and reduce the biological 
productivity and functioning capacity of the adjacent habitat.  Therefore, the approved 
development is not designed to prevent significant adverse impacts on sensitive habitat 
and is not compatible with the maintenance of the sensitive habitat. Therefore, the appeal 
raises a substantial issue of conformance of the approved development with the biological 
resource protection policies of the LCP. 
 
4.2 Conclusion—Substantial Issue 
 
Applying the factors listed in section 3.3 above further clarifies that the appeal raises 
substantial issue with respect to the conformity of the approved development with the 
policies of the Half Moon Bay LCP. 
 
Regarding the significance of the coastal resources affected by the decision, the portion 
of the approved development relevant to the Commission’s substantial issue 
determination is located in close proximity to Arroyo Leon and its associated riparian 
area, which meet the definition of both sensitive habitat and habitats for rare and 
endangered species under the LCP (Policies 3-1 and Section 18.38.085 of the Zoning 
Code) because Arroyo Leon is an intermittent stream, the adjacent area is a riparian 
corridor, and it serves as habitat for the special-status species San Francisco garter snake 
and the California red-legged frog.  As such, biological resources in Arroyo Leon and its 
surrounding areas, adjacent to the approved development, are significant.  
 
Regarding the degree of factual and legal support for the local government’s decision that 
the approved development is consistent with the certified LCP, the City’s findings for 
approval of the local CDP state that the approved project conforms to the policies of the 
LCP.  However, as discussed above, the portion of the approved development relevant to 
the Commission’s substantial issue determination is located close to Arroyo Leon which 
provides quality habitat for the San Francisco garter snake and the California red-legged 
frog, and requires extensive mitigation measures, as recommended by USFWS biologists, 
to ensure that construction activities would not disturb the sensitive species or its habitat.  
However, the appealable development approved by the City does not incorporate at least 
four mitigation measures recommended by USFWS to prevent significant adverse 
impacts that would degrade the sensitive species or its habitat and to ensure that the 
approved development is compatible with the maintenance of the biologic productivity 
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and functioning capacity of the habitat.  As such, there is a lack of factual and legal 
support for the City’s finding that the approved development is consistent with LUP 
Policy 3-3 and 3-21.  
 
Therefore, in conclusion, the Commission finds that the appeal does raise a substantial 
issue concerning the consistency of the approved development with the policies of the 
Half Moon Bay LCP regarding the protection of sensitive habitats.  
 
4.3 Appellant’s Contentions that Raise No Substantial Issue 
 
The appellant contends that the approved development within the Commission’s appeal 
jurisdiction, within 100 feet of Arroyo Leon, consisting of trenching and installation of 
utilities within the existing access road, the widening of approximately 20 feet of the 
existing access road, and construction of approximately 20 feet of the driveway, is 
inconsistent with the biological resource protection policies of the LCP regarding 
minimum buffer requirements and necessary USFWS approvals.  The appellant states: 
 

The riparian corridor of Leon Creek meets the definition of sensitive habitat 
stated in Section 18.38.020 of the City’s Zoning Code.  LCP Policy 3-4 
specifically calls out the need to abide by the regulations of the U.S. Fish and 
Wildlife Service (USFWS) and the California Department of Fish and Game 
(CDFG) in sensitive habitat areas.  Section 18.38.085 requires a buffer zone of 
50 feet around habitat of rare or endangered species.  The project will require 
widening of the access road to the project site for the purpose of emergency 
vehicle access.  Trenching underneath the access road is also required for the 
installation of water and sewer utilities.  Based on the general site plan and an 
aerial map (enclosed) both of these operations may encroach within the 50 
foot buffer, and would certainly create a disturbance to the habitat of San 
Francisco garter snakes and California red-legged frogs.  In an email to the 
City planner dated July 16, 2007, USFWS biologist Lucy Triffleman indicated 
that the applicant would be required to obtain a take permit pursuant to the 
preparation of a Habitat Conservation Plan (HCP).  Findings for compliance 
with LCP Policy 3-4 cannot be made until this process has been completed. 
 

The appellant specifically contends that the approved widening of the existing access 
road and trenching under the road for utilities is inconsistent with the biological resource 
protection policies of the certified LCP because (1) these development activities are 
located within the 50-foot minimum required buffer zone for habitats for rare and 
endangered species, including the California red-legged frog and San Francisco garter 
snake; and (2) the approved development has not obtained approval from the USFWS as 
required by LCP Policy 3-4. 
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Buffer for Habitat of Rare and Endangered Species 
 
Arroyo Leon and its associated riparian habitat meet the definition of habitat for rare and 
endangered species because the biological assessment provided by the applicant states 
that California red-legged frogs are considered to have a high potential to inhabit Arroyo 
Leon and that Arroyo Leon also provides suitable habitat for the San Francisco garter 
snake.  USFWS biologist has indicated that Arroyo Leon “has been recognized by several 
experts as containing quality habitat characteristics for the above mentioned listed species 
[California red-legged frog and San Francisco garter snake].”  Section 18.38.085 of the 
Zoning Code requires a 50-foot buffer around habitat of rare and endangered species.  As 
such, development adjacent to Arroyo Leon should be set back at least 50 feet from the 
edge of the riparian habitat. 
 
Of the approved development within 100 feet of Arroyo Leon, only the installation of 
underground utilities will occur within 50 feet of the edge of the Arroyo Leon riparian 
vegetation.  The widening of the existing road will occur on the stretch of the road 
between the southern property line and the new driveway, for approximately 20 feet.  The 
road widening will occur approximately 70 feet away from the edge of the riparian 
habitat, and therefore, is not located within the 50 feet buffer area.   
 
While the trenching and installation of pipes and utility lines would occur within 50 feet 
of the stream and riparian habitat, it would not encroach into any natural buffer since the 
development activities would take place within the existing access road, and a natural 
buffer between the riparian corridor and the approved development does not exist due to 
existing residential development located between the stream and the road. 
 
The LCP’s buffer policy is designed to protect habitat of rare and endangered species by 
providing a natural, undeveloped area between development and habitat that would serve 
as a transition zone between one type of habitat and another, an area of refuge for plants 
and animals between their normal or preferred habitat and human activities, and to filter 
polluted runoff and other chemicals.  However, where the buffer zone is already 
significantly developed, it would not be able to function as an area that would buffer the 
habitat from the impacts of development.  Therefore, even though the approved 
installation of utilities would occur within 50 feet of the stream and riparian habitat, 
because it is located within an existing paved road with intervening residential 
development between the stream and the road, the approved development will not 
encroach into nor disrupt any actual habitat buffers as such buffers do not currently exist 
on site.  Therefore, the appeal does not raise a substantial issue of conformity of the 
approved development with the habitat buffer policies of the LCP. 
 
CDFG and USFWS Approval as Required by LUP Policy 3-4 
 
The appellant contends that the approved development is inconsistent with LUP Policy 3-
4 that require California Department of Fish and Game and Fish and US Fish and 
Wildlife Service approval for development in a sensitive habitat.  
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LUP Policy 3-4 states: 
 
3-4 Permitted Uses 
 
(a) Permit only resource-dependent or other uses which will not have a 

significant adverse impact in sensitive habitats. 
 
(b) In all sensitive habitats, require that all permitted uses comply with U.S. 

Fish and Wildlife Service and State Department of Fish and Game 
regulations. 

 
The USFWS has required the applicant to apply for an incidental take permit through the 
Habitat Conservation Planning process.  The applicant has only recently begun 
discussions with USFWS and does not have approval from the agency for the entire 
development approved by the City, including the house and barn.  However, because the 
majority of the approved development within 100 feet of Arroyo Leon will occur within 
the existing paved access road, and the remaining portion will occur on the far side of the 
existing road from the stream, none of the approved development relevant to the 
Commission’s substantial issue determination is located in sensitive habitat.  Therefore, 
since none of the approved development relevant to the Commission’s substantial issue 
determination would be located in sensitive habitat, LUP Policy 3-4 is not applicable to 
the substantial issue determination and the contention that the approved development is 
inconsistent with that policy does not raise a substantial issue of conformity of the 
approved development with the certified LCP.  
 
4.4 Appellant’s Contentions that are not Valid Grounds for Appeal 
 

Pursuant to Section 30603 of the Coastal Act, an appeal for a development where only a 
portion of the development is within the Commission’s geographic appeal zone is limited 
to the allegation that the portion of the development that is located in the Commission 
appeal jurisdiction does not conform to the standards set forth in the certified LCP or the 
public access policies set forth in the Coastal Act. 
 
As stated above, the approved development is appealable to the Commission because a 
portion of the approved development is within 100 feet of a stream, Arroyo Leon.  
Approved development within 100 feet of the stream includes the widening of 
approximately 20 feet of the existing access road from 16 to 20 feet, trenching and 
installation of utilities within the existing access road, and the construction of 
approximately 20 feet of the driveway to the approved residence and barn.  The 
appellant’s allegations regarding approved development located more than 100 feet from 
the stream, i.e. the residence and barn, are not valid grounds for appeal. 
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The following contentions are not valid grounds for appeal because they apply only to the 
approved single-family residential development located outside of the area relevant to the 
Commission’s substantial issue determination:  

• The approved development is inconsistent with the minimum density 
requirements in the Zoning Code for the OS-R district (Open Space Reserve) 
which requires a minimum parcel size of 50 acres for each residence because the 
subject parcel is only 20 acres in size. 

• The approved variance for the minimum 50-acre per residence density 
requirements is not consistent with the variance ordinance because the required 
findings that the property is subject to exceptional circumstances and that the 
variance would not be materially detrimental to property cannot be made.  

• The approved development conflicts with the agricultural resource protection 
policies of the LCP that requires the maximum amount of prime agricultural land 
be maintained in agricultural production because the approved development is not 
sited and clustered in an area closer to existing public infrastructure services near 
the parcel, but instead is located in the center of the parcel.  

 
Regarding the density requirements of the open space reserve district and the variance 
allowing deviation from those density requirements, pursuant to Section 18.11.020 of the 
Zoning Code, the 50-acre per residence density requirement applies only to the 
development of a single-family home on OS-R zoned lands.  Other development, 
including on-site retail sales of agricultural products and the installation of minor utilities, 
is not subject to the 50-acre minimum parcel size requirement.  In addition, the variance 
that the City approved was to allow a residence on the subject parcel, which does not 
meet the minimum size requirements to permit a residence in the OS-R zoning district.  
Therefore, the contentions regarding inconsistencies of the approved development with 
the minimum density requirements in the Zoning Code, as well as the inconsistencies of 
the approved variance with the variance ordinance, are contentions applicable to the 
approved residence, which is located outside of the area relevant to the Commission’s 
substantial issue determination.  These contentions regarding approved development 
located more than 100 feet from the stream are therefore not valid grounds for appeal.  
 
With respect to the contention of the approved development’s inconsistencies with the 
agricultural resource protection policies, the appellant states: 

Approximately 50 percent of the 20-acre parcel is designated as prime 
farmland by San Mateo County.  To maximize the agricultural productivity of 
the parcel, the proposed project should be re-sited and clustered in an area that 
is closer to existing public infrastructure services near the edge of the parcel, 
rather than located at the center of the parcel. 
  

This allegation of the approved development’s inconsistency with the agricultural 
resource protection policies of the LCP applies to the siting and design of the approved 
residence and barn, which are located more than 100 feet from the stream and therefore 
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outside of the area relevant to the Commission’s substantial issue determination.  
Therefore the contention regarding inconsistency of the approved residence and barn with 
the agricultural protection policies of the LCP is also an invalid ground for appeal. 
 
4.5 Information Needed for De Novo Review 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that no substantial issue exists with respect to the grounds on 
which an appeal has been filed.  Section 30621 of the Coastal Act instructs the 
Commission to provide for a de novo portion of the appeal hearing on all appeals where it 
has determined that a substantial issue exists with respect to the grounds on which an 
appeal has been filed.  If the Commission finds substantial issue as recommended above, 
staff also recommends that the Commission continue the de novo hearing to a subsequent 
date.  The de novo portion of the appeal must be continued because the Commission does 
not have sufficient information to determine what, if any, development can be approved, 
consistent with the certified LCP.  
 
Since the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the proposed project can be found to be consistent with the certified LCP.  In 
addition, since the Commission has determined the appeal raises a substantial issue, the 
Commission will need to evaluate, de novo, the consistency of the coastal development 
permit application in its entirety with the applicable policies of the LCP. Therefore, the 
applicant will need to submit information necessary for the review of all of the 
development proposed in the permit application including the residence and barn.  The 
information needed to perform the de novo review includes, but is not limited to, the 
items described in the following list. 
 
Impacts of Approved Development on Sensitive Habitat Areas 
 
In order for the Commission to approve a coastal development permit through any de 
novo review of the project, an analysis of the impacts of all of the proposed development 
on environmentally sensitive habitat areas is required.  The biological assessment 
contained in the City’s record only evaluated impacts to sensitive habitats from 
development occurring within 100 feet of Arroyo Leon.  However, since the Commission 
found the appeal raised substantial issue and will review the entire permit application de 
novo, a more comprehensive assessment addressing impacts from the entire development, 
including the residence and the barn is required. Without the above information, the 
Commission cannot reach a final determination concerning the proposed development’s 
consistency with the sensitive habitat policies of the LCP.   
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Soils Map 
 
The information in the City record indicates that approximately half of the subject parcel 
is located on prime farmland land and contains a rough map indicating the general 
location of the prime farmland on the property.  However, in order to analyze the 
consistency of all of the proposed development with the agricultural protection policies of 
the LCP, a more detailed soils map is required.  
 
Based on Commission staff’s review of the information submitted by the applicant, 
additional information may also be required.  
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 Existing access road leading from bridge across Arroyo Leon 
 

 
 Existing access road to subject property 
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