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EXECUTIVE SUMMARY 
 
The City of Half Moon Bay approved with conditions a 2,500 square-foot single family 
residence on a 5,000 square-foot lot at 2788 Pullman Avenue.  
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The appellants contend that the approved development is inconsistent with the sensitive habitat 
protection policies of the City’s certified LCP because the approved development does not meet 
the required minimum setback for sensitive habitats that support the San Francisco garter snake 
and California red-legged frog or incorporate the necessary measures to ensure that the approved 
development would be sited and designed to prevent impacts that could significantly degrade the 
environmentally sensitive habitat and would be compatible with the maintenance of biological 
productivity of the sensitive habitat.  
 
Commission staff analysis indicates that the appeal raises significant questions regarding 
whether the development approved by the City is consistent with the sensitive habitat protection 
policies in the City’s certified LCP.  Commission staff recommends that the Commission find 
that the project, as approved by the City, raises a substantial issue of conformity with the City’s 
LCP Policies  
 
The motion to adopt the staff recommendation of Substantial Issue is found on page no. 2. 
 
STAFF NOTES 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that no substantial issue is raised by the appeal.  Since the staff is 
recommending substantial issue, unless there is a motion from the Commission to find no 
substantial issue, the substantial issue question will be considered moot, and the de novo portion 
of the appeal hearing on the merits of the project will be held in the future. 
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal raises a 
substantial issue.  It takes a majority of Commissioners present to find that no substantial issue is 
raised.  The only persons qualified to testify before the Commission on the substantial issue 
question are the applicant, persons who made their views known before the local government (or 
their representatives), and the local government. Testimony from other persons regarding 
substantial issue must be submitted in writing.   
 
 
1.0 STAFF RECOMMENDATION  
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed in the findings below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to the 
grounds on which the appeals have been filed.  The proper motion is: 
 
MOTION 
 
 I move that the Commission determine that Appeal No. A-2-HMB-07-015 raises NO 

substantial issue as to conformity with the certified Local Coastal Program with respect 
to the grounds on which an appeal has been filed pursuant to Section 30603 of the 
Coastal Act. 
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STAFF RECOMMENDATION 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present.   
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE 
 
The Commission hereby finds that Appeal No. A-2-HMB-07-015 presents a substantial issue 
with respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
 
2.0 PROJECT BACKGROUD  
 
2.1 Local Government Action  
 
On December 28, 2006 Francisco Oliva submitted an application for a coastal development 
permit to construct a 2,500 square-foot two-story single-family residence on a 5,000 square-foot 
lot at 2788 Pullman Avenue.    
 
On December 14, 2006, the City of Half Moon Bay Planning Commission considered the permit 
application and continued the hearing to allow staff to work with the applicant on the redesign of 
the house to reduce encroachment into the neighboring home and to comply with the LCP’s 
buffer requirements for sensitive habitats.  
 
On March 22, 2007, Planning Commission considered and approved with conditions the coastal 
development permit application.  
 
2.2 Filing of Appeal 
 
The Commission received the Notice of Final Action for the City’s action on the CDP 
application for the approved development on April 11, 2007 (Exhibit 4).  In accordance with the 
Commission’s regulations, the 10-working-day appeal period ran from April 12 through April 
25, 2007 (14 CCR Section 13110). On April 20, 2007, within 10 working days of receipt by the 
Commission of the Notice of Final Local Action, Commissioners Steve Blank and Mike Reilly 
appealed the City’s action on the CDP to the Commission (Exhibit 5). 
 
Pursuant to Section 30621 of the Coastal Act, an appeal hearing must be set within 49 days from 
the date an appeal of a locally issued coastal development permit is filed.  The appeal on the 
above-described decision was filed on April 20, 2007 and the 49th day is on June 8, 2007. The 
only Commission hearing within the 49-day period is being held May 9-11, 2007. 
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In accordance with Section 13112 of Title 14 of the California Code of Regulations, on April 25, 
2007, staff requested all relevant documents and materials regarding the subject approval from 
the City to enable staff to analyze the appeal and prepare a recommendation as to whether a 
substantial issue exists.  The regulations provide that a local government has five working days 
from receipt of such a request from the Commission to provide the relevant documents and 
materials. To date, the Commission has not received the local government record.    
 
2.3 Appeal Process 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal development 
permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development permit 
application may be appealed to the Commission for certain kinds of developments, including 
approval of developments located within certain geographic appeal areas, such as those located 
between the sea and the first public road paralleling the sea or within three hundred feet of the 
mean high tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or 
those located in a sensitive coastal resource area.  Furthermore, developments approved by 
counties may be appealed if they are not designated the "principal permitted use" under the 
certified LCP. Finally, developments that constitute major public works or major energy 
facilities may be appealed, whether approved or denied by the city or county.   
 
The proposed development is appealable to the California Coastal Commission because it is 
located between the sea and the first public road paralleling the sea. 
 
3.0 FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
3.1 Project Location and Description 
 
The approved development is a 2,500 square-foot single-family residence on a 5,000 square-foot 
residentially zoned (R-1) lot at 2788 Pullman Avenue, adjacent to and north of Pullman Ditch 
(Exhibits 1 and 2). Pullman Ditch is a manmade earthen agricultural ditch (Exhibit 9) in northern 
Half Moon Bay that carries storm and irrigation flows from agricultural lands east of Highway 
One. The drainage ditch provides seasonal flows and is considered an intermittent stream by the 
City. The lot is approximately 50 feet wide and 100 feet long, with the front of the lot facing east 
onto Pullman Avenue, and the rear side facing west. The lot line closest to Pullman Ditch is the 
southern side lot line. Another residence is north of the project site, and a vacant lot and Pullman 
Avenue abut the west and east sides of the subject property respectively (Exhibit 2). 
 
The City’s conditions of approval require the prevention of polluted stormwater discharge, 
installation of an habitat protection fence to prevent snakes and frogs from entering the project 
site, and a redesign of the house so that the garage would face south instead of north to address 
the neighbor’s concerns. The approved house would be set back 42 feet from the edge of the 

 - 4 - 



A-2-HMB-07-015 (Oliva) 
Substantial Issue Staff Report 
 
riparian vegetation next to Pullman Ditch and 5 feet from the southern side lot line. 
Improvements such as stone path and landscaping would be installed within the southern side 
setback area, between the lot line and the house, and would thus be less than 42 feet from the 
edge of the Pullman Ditch riparian vegetation (Exhibit 3). 
 
3.2 Substantial Issue Analysis 
 
Section 30603(b) (1) of the Coastal Act states: 
 
 The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation that 

the development does not conform to the standards set forth in the certified local coastal 
program or the public access policies set forth in this division. 

 
The contentions raised in the appeal present potentially valid grounds for appeal in that they 
allege the project’s inconsistency with policies of the certified LCP. 
 
Public Resources Code Section 30625(b) states that the Commission shall hear an appeal unless 
it determines: 
 
 With respect to appeals to the commission after certification of a local coastal program, 

that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603. 

 
The term substantial issue is not defined in the Coastal Act.  The Commission's regulations 
simply indicate that the Commission will hear an appeal unless it "finds that the appeal raises no 
significant question" (Cal. Code Regs., tit. 14, section 13115(b).)  In previous decisions on 
appeals, the Commission has been guided by the following factors: 
 

1. The degree of factual and legal support for the local government’s decision that 
the development is consistent or inconsistent with the certified LCP and with the 
public access policies of the Coastal Act; 

 
2. The extent and scope of the development as approved or denied by the local 

government; 
 
3. The significance of the coastal resources affected by the decision; 

 
4. The precedential value of the local government’s decision for future interpretation 

of its LCP; and 
 

5. Whether the appeal raises only local issues, or those of regional or statewide 
significance. 

 
Even where the Commission chooses not to hear an appeal, appellants nevertheless may obtain 
judicial review of the local government's coastal permit decision by filing a petition for a writ of 
mandate pursuant to Code of Civil Procedure, Section 1094.5. 
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In this case, for the reasons discussed further below, the Commission exercises its discretion and 
determines that the development as approved by the City presents substantial issue. 
 
Appellant’s Contentions 
 
The appellants contend that the approved development is inconsistent with the sensitive habitat 
protection policies of the City of Half Moon Bay’s certified LCP because the approved 
development is not setback far enough from  Pullman Ditch and its associated riparian area, 
which are sensitive habitats and, more specifically, habitats for rare and endangered species. The 
approved development does not meet the minimum setbacks required by the certified LCP or 
incorporate adequate measures to prevent impacts that would degrade the sensitive habitat. 
Specifically the appellants contend: 
 

Pullman Ditch and its associated riparian habitat meet the definition of sensitive 
habitat as well as the definition of habitat of rare and endangered species in the 
LCP because it provides habitat for the San Francisco garter snake and the 
California red-legged frog. Additionally, because Pullman Ditch is an intermittent 
stream, it further qualifies as sensitive habitat under the LCP. As such, 
development adjacent to the ditch and its associated riparian zone is required to 
meet the standards set forth in LUP policies 3-3, 3-21, 3-23, 3-24 as well as their 
corresponding implementing ordinances in chapter 18.38 of the Zoning Code.  
 
The house approved by the City, however, does not conform with the above 
policies because, as evidenced in the record, the City does not consider Pullman 
Ditch habitat for the San Francisco garter snake or the California red-legged frog, 
and therefore has not provided for the protection of this sensitive habitat in its 
approval of the development. The approved house would only be set back 42 feet 
from the edge of the riparian vegetation, which is inconsistent with Section 
18.38.085 of the Zoning Code/IP that requires a 50-foot buffer for habitat of rare 
and endangered species and Policy 3-3 of the LUP that requires development 
adjacent to sensitive habitats to be sited and designed to prevent impacts that 
would significantly degrade the habitat. Moreover, while the City’s condition of 
approval includes the requirement for installing an animal exclusion wall to keep 
the snake and frog from entering the project site, since the City does not consider 
Pullman Ditch habitat for the San Francisco garter snake or the California red-
legged frog, it has not incorporated comprehensive measures in consultation with 
U.S. Fish and Wildlife Service and California Department of Fish and Game to 
adequately preserve the habitat or to prevent impacts that would significantly 
degrade the sensitive habitat. The approved development is thus inconsistent with 
LUP Policies 3-3, 3-21, 3-23, and 3-24 and their corresponding implementing 
ordinances in Chapter 18.38 of the Zoning Code/IP.  

 
Applicable LCP Policies 
 
Applicable LUP Policies 
 
3-1  Definition of Sensitive Habitats  
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(a)    Define sensitive habitats as any area in which plant or animal life or their habitats 

are either rare or especially valuable and as those areas which meet one of the 
following criteria: (1) habitats containing or supporting “rare and endangered” 
species …, (2) all perennial and intermittent streams and their tributaries, … (6) 
lakes and ponds and adjacent shore habitat …[Emphasis added.] 

 
3-3 Protection of Sensitive Habitats  
 
(a) Prohibit any land use and/or development which would have significant adverse 

impacts on Sensitive Habitat areas. 
 
(b) Development in areas adjacent to sensitive habitats shall be sited and designed to 

prevent impacts that could significantly degrade the Sensitive  Habitats. All uses 
shall be compatible with the maintenance of biologic productivity of such areas. 

 
3-4 Permitted Uses 
 
(a) Permit only resource-dependent or other uses which will not have a significant 

adverse impact in sensitive habitats. 
 
(b) In all sensitive habitats, require that all permitted uses comply with U.S. Fish and 

Wildlife Service and State Department of Fish and Game regulations. 
 

3-5 Permit Conditions  
 
(a) Require all applicants to prepare a biologic report by a qualified professional 

selected jointly by the applicant and the city to be submitted prior to development 
review. The report will determine if significant impacts on the sensitive habitats 
may occur, and recommend the most feasible mitigation measures if impacts may 
occur. 

 
The report shall consider both any identified sensitive habitats and areas adjacent. 
Recommended uses and intensities within the sensitive habitat area shall be 
dependent on such resources, and shall be sited and designed to prevent impacts 
which would significantly degrade areas adjacent to the habitats. The city and the 
applicant shall jointly develop an appropriate program to evaluate the adequacy of 
any mitigation measures imposed. 

3-21 Designation of Habitats of Rare and Endangered Species 

In the event the habitat of a rare and endangered species is found to exist with in the 
City, revised the Habitat Areas and Water Resources Overlay to show the location 
of such habitat. Any habitat so designated shall be subject to Policies 3-22 through 
3-31. 
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3-23 Permit Conditions 

Require, prior to permit issuance, that a qualified biologist prepare a report which 
define requirement of rare and endangered organisms…. (4) any development must 
not impact the functional capacity of the habitat, and (5) recommend mitigation if 
development is permitted within or adjacent to identified habitats. 

3-24 Preservation of Critical Habitats

 Require preservation of all habitats of rare and endangered species using the  
 policies of this Plan and other implementing ordinances in the City.  

 
Applicable IP/Zoning Code Policies 
 
18.38.020  Coastal Resource Areas.  The Planning Director shall prepare and maintain maps of 
all designated Coastal Resource Areas within the City.  Coastal Resource Areas within the City 
are defined as follows: 

 
A. Sensitive Habitat Areas.  Areas in which plant or animal life or their habitats are either 

rare or especially valuable, and/or as designated on the Habitat Areas and Water 
Resources Overlay Map.  Areas considered to be sensitive habitats are listed below.  

 
Sensitive Habitat 
1. sand dunes 
2. marine habitats 
3. sea cliffs 
4.  riparian areas;  
5.  wetlands, coastal tidelands and marshes, lakes and ponds 

and adjacent shore habitats  
6. coastal and off-shore areas containing breeding and/or 

nesting sites or used by migratory and resident water-
associated birds for resting and feeding 

7. areas used for scientific study and research concerning 
fish and wildlife, and existing game or wildlife refuges 
and reserves 

8. habitats containing or supporting unique species or any 
rare and endangered species defined by the State Fish 
and Game Commission  

9. rocky intertidal zones 
10. coastal scrub community associated with coastal bluffs 

and gullies 
 

18.38.050  Environmental Evaluation Standards.  Projects proposed within Coastal Resource 
Areas shall be evaluated in an Initial Study and any necessary subsequent C.E.Q.A.[California 
Environmental Quality Act] documents according to the following general standards (in addition 
to those set forth in CEQA guidelines): 
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A. Development and Land Use: 
 

1. Shall be prohibited when significant adverse impacts on coastal resource areas 
would occur as a result. 

 
2. Shall be sited and designed to prevent impacts that could significantly degrade 

adjacent sensitive habitat areas or significantly degrade areas adjacent to sensitive 
habitat areas.  

 
3. Shall be compatible with the maintenance of biologic productivity of any adjacent 

sensitive habitat areas. 
 
4. Shall be permitted within sensitive habitat areas only if they are resource-

dependent uses or other uses which will not have any significant adverse 
environmental impacts, and if the uses comply with U.S. Fish and Wildlife 
Service and State Department of Fish and Game regulations. 

 
5. Shall assure stability and structural integrity, and neither create nor contribute 

significantly to erosion, geologic instability or destruction of the site or 
surrounding area or in any way require the construction of protective devices that 
would substantially alter natural land forms along bluffs and cliff, and shall 
minimize risks to life and property in hazard areas. 

 
6. Shall comply with the restrictions listed in this Title for each coastal resource 

area, and with all other applicable sections of the City's Local Coastal Program 
Land Use Plan. 

 
18.38.085  Habitats for Rare and Endangered Species. 

 
A. Rare and Endangered Species. The potential exists for any of the following Rare and 

Endangered Species to be found within the San Mateo County Coastal Area and therefore 
within the City of Half Moon Bay: 

 
 1. Animals: the San Francisco Garter Snake, California Least Tern, California Black 

Rail, California Brown Pelican, San Bruno Elfin Butterfly, San Francisco Tree 
Lupine Moth, Guadalupe Fur Seal, Sea Otter, California Brackish Water Snail, 
Globose Dune Beetle 

 … 
 

 
D. Buffer Zones. The minimum buffer surrounding a habitat of a rare or endangered 

species shall be 50 feet. [Emphasis added.] 
 
Discussion 
 
The appellants contend that the approved development is inconsistent with the LCP’s sensitive 
habitat protection policies because (1) the approved development does not meet the setback 
requirement for sensitive habitat, specifically, the 50-foot setback required for “habitats for rare 
and endangered species” as provided in Section 18.38.085 of the Zoning Code/IP, and (2) the 
approved development does not incorporate adequate mitigation measures to prevent impacts 
that could significantly degrade the environmentally sensitive habitats that support the federally 
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and state endangered San Francisco garter snake and the federally threatened, state species of 
concern, California red-legged frog and to ensure that the development would be compatible 
with the maintenance of biological productivity of the sensitive habitat. 
 
Setbacks 
 
The approved single-family residence would be located 42-feet from the edge of the riparian 
vegetation at Pullman Ditch. Associated landscaping improvement for the residence would be 
less than 42 feet from the edge of the riparian vegetation. The minimum required buffer for 
habitats for rare and endangered species in Section 18.38.085 of the Zoning Code/IP is 50 feet. 
In addition, Policy 3-3 of the LUP requires development adjacent to sensitive habitats to be sited 
and designed to prevent impacts that would significantly degrade the habitat. The City allowed 
the house to be located less than 50 feet from the edge of the riparian vegetation because 
although the City recognized that Pullman Ditch is sensitive habitat because it is an intermittent 
stream and the surrounding area is riparian corridor, both of which independently qualifies the 
area as sensitive habitat under Policy 3-1 of the certified LUP, the City did not find that Pullman 
Ditch and adjacent riparian habitat support the San Francisco garter snake or the California red-
legged frog. As such, the City determined that Pullman Ditch does not meet the specific 
definition of “habitats for rare and endangered species,” another type of sensitive habitat 
specifically identified in Policy 3-1 of the certified LUP and afforded extra protection by Policies 
3-21, 3-23, and 3-24 of the certified LUP as well as Section 18.38.085 of the Zoning Code/IP.   
 
The City’s March 22, 2007 staff report states 
 

The bio report does specify that below the stream bank there may be vegetation 
that provides habitat or cover for wildlife, it does not specify that that is the 
habitat of a rare or endangered species. In fact, the bio report concludes that no 
wildlife species listed as threatened or endangered under the Federal Endangered 
Species Act are likely to occur on the project site. Therefore, the requirement in 
the LCP that a buffer zone of a minimum of 50 feet surrounding a habitat of a rare 
or endangered species would not apply to the proposed project site. 

 
The “bio report” referenced in the above City finding is the November 3, 2005 Pullman Ditch 
Biological Resources Assessment (H.T. Harvey and Associates) conducted for the purposes of a 
City maintenance project. Biologists from the California Department of Fish and Game (CDFG), 
and the U.S. Fish and Wildlife Service (USFWS) have commented on the biological report and 
disputed the report’s conclusion that neither California red-legged frogs nor San Francisco garter 
snakes are likely to be present in Pullman Ditch.  
 
Dave Johnston from CDFG states in his March 9, 2006 email to City staff (Exhibit 6):  
 

We can't completely concur with the assessment's conclusion that California red-
legged frogs (CRLF) would be very uncommon on the site and San Francisco 
garter snakes will not be present at all.  The ditch is within the known range of 
these species and unsurveyed aquatic habitat is within easy dispersal distance.  
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We do concur that the species are not resident and that individuals seen here 
would be dispersing and/or foraging. 

… 
For any portions of this ditch or any other ditches in the area that contain ponded 
water or native riparian vegetation, we recommend a more in-depth biological 
evaluation, conducted with input from the Department and the United States Fish 
and Wildlife Service. 

 
Lucy Triffleman from USFWS states in her email March 14, 2006 email to City staff (Exhibit 7):  
 

The Service does not agree with the conclusion that SFGS are not found in the 
area and in fact proposes that the Pullman ditch corridor is almost certainly used 
by this species as well as the California red-legged frog as a migration corridor 
between breeding populations and feeding areas. 

 
In another email dated March 27, 2007, Lucy Triffleman of USFWS wrote the following to the 
City’s Planning Director (Exhibit 8):  
 

Below is an email I sent to Don [City Planner] a year ago stating the Service's 
belief that this area is habitat both for the California red-legged frog and the San 
Francisco garter snake.  This sentiment was also relayed to the City by my 
predecessor Mary Hammer as well as the former recovery branch chief Harry 
McQuillen.  Therefore, the administrative record shows that the precedent has 
been set regarding the Service's position on the availability of habitat in the 
Pullman ditch area.  The Service continues to maintain the position that habitat 
does exist in the area along and adjacent to Pullman Ditch. 

 
The above determinations by biologists from CDFG and USFWS provide evidence, contrary to 
the City’s finding, that Pullman Ditch and its associated riparian areas serve as habitat for the 
San Francisco garter snake and the California red-legged frog, and as such, meet the definition of 
habitats for rare and endangered species as specified in Section 18.38.085 of the Zoning Code. 
Furthermore, development adjacent to Pullman Ditch and its riparian zone is required by Section 
18.38.085.D of the zoning code to provide a minimum 50-foot buffer area and required by LUP 
Policy 3-3 to be sited and designed to prevent impacts that would significantly degrade the 
habitat. As such, because the approved single-family house and associated improvements would 
be located less than 50 feet from the edge of the Pullman Ditch riparian vegetation, the appeal 
raises a substantial issue of conformity of the approved development with the City’s certified 
LCP Policies. 
 
 Mitigation Measures 
 
The City’s conditions of approval require the applicant to install a “habitat protection fence” 
designed to prevent snakes and frogs from entering the project site (Exhibit 4). The condition 
does not state that the fence is required to specifically protect the San Francisco garter snake or 
the California red-legged frog, but since those are the sensitive species most likely to be present 
on or near the site, presumably, the condition is crafted to address those species. However, as 
discussed above, because the City ultimately determined that Pullman Ditch and its riparian areas 
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are not habitat for the San Francisco garter snake or the California red-legged frog, no other 
conditions were incorporated in its approval of the single-family home to address the protection 
of these species.    
 
LUP Policy 3-3 requires development adjacent to sensitive habitats to be sited and designed to 
prevent impacts that could significantly degrade the environmentally sensitive habitats and 
requires uses to be compatible with the maintenance of biological productivity of the sensitive 
habitat. LUP Policies 3-23, and 3-24 and Section 18.38.050 and 18.38.085 of the Zoning Code/IP 
require protection of all habitats of rare and endangered species. While the habitat protection 
fence could prevent San Francisco garter snake and California red-legged frog from entering the 
project site and be harmed during construction or by residential use, the City’s approval did not 
address other potential impacts to the San Francisco garter snake and California red-legged frog 
that could result from the approved development. For instance, there are no measures such as 
seasonal restrictions or contractor education to ensure that development would be undertaken 
during a time when minimal risk to the species would occur or to ensure that if a snake or frog 
should enter the project site it would not be harmed. Because the approved development does not 
include comprehensive measures to adequately prevent impacts that would degrade the sensitive 
habitat in and around Pullman Ditch for the San Francisco garter snake and the California red-
legged frog, the appeal raises a substantial issue of conformity of the approved development with 
the City’s LCP Policies. 
 
3.3 Conclusion—Substantial Issue 
 
Applying the factors listed in section 3.2 above further clarifies that the appeal raises substantial 
issue with respect to the conformity of the approved development with the policies of the Half 
Moon Bay LCP. 
 
Regarding the degree of factual and legal support for the local government’s decision that the 
development is consistent with the certified LCP, the City’s findings for approval of the local 
CDP state that the approved project conforms to the policies of the LCP concerning sensitive 
habitats because since Pullman Ditch does not support any San Francisco garter snake or 
California red-legged frog, the approved development does not need to meet the minimum buffer 
requirements or incorporate the appropriate mitigation measures, as required by the LCP, to 
protect these sensitive species and their habitats. As discussed above, CDFG and USFWS 
biologists provided evidence that Pullman Ditch and its associated riparian area are habitats for 
the San Francisco garter snake and the California red-legged frog, and as such, there is a lack of 
factual and legal support for the City’s finding that Pullman Ditch is not habitat for these species 
and the City’s decision that the approved development adjacent to Pullman Ditch does not need 
to be sited and designed to prevent impacts to the sensitive habitat.  
 
Regarding the significance of the coastal resources affected by the decision, the approved 
development is located next to Pullman Ditch and its associated riparian area, which meet the 
definition of both sensitive habitat and habitats for rare and endangered species under the LCP 
(Policies 3-1 and Section 18.38.085 of the Zoning Code) because Pullman Ditch is an 
intermittent stream, the adjacent area is a riparian corridor, and it serves as habitat for the 
special-status species San Francisco garter snake and the California red-legged frog. As such, 
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biological resources in Pullman Ditch and its surrounding areas, adjacent to the approved 
development, are significant.  
 
Regarding the precedential value of the local government’s decision for future interpretations of 
its LCP, as discussed above, the City’s decision involved a finding that Pullman Ditch does not 
provide habitat for the San Francisco garter snake or the California red-legged frog even though 
there is evidence to the contrary, leading to the City’s dismissal of applicable sensitive habitat 
LCP policies in its approval of the development. This finding and decision could lead the City to 
interpret the LCP similarly when other development proposals adjacent to Pullman Ditch are 
before the City’s review. As such, the City’s action on the approved development has 
precedential value for the City’s future interpretation and implementation of its LCP.  
 
Therefore, in conclusion, the Commission finds that the appeal does raise a substantial issue 
concerning the consistency of the approved development with the policies of the Half Moon Bay 
LCP regarding the protection of sensitive habitats.  
 
3.4 Information Needed for De Novo Review of Application 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that no substantial issue exists with respect to the grounds on which an 
appeal has been filed. Section 30621 of the Coastal Act instructs the Commission to provide for 
a de novo hearing on all appeals where it has determined that a substantial issue exists with 
respect to the grounds on which an appeal has been filed. If the Commission finds substantial 
issue as recommended above, staff also recommends that the Commission continue the de novo 
portion of the appeal hearing to a subsequent date. The de novo portion of the appeal hearing 
must be continued because the Commission does not have sufficient information to determine 
how development can be approved consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the Commission 
after an appeal of a local government action, the Commission has not previously been in the 
position to request information from the applicant needed to determine if the project can be 
found to be consistent with the certified LCP. Following is a discussion of the information 
needed to evaluate the development.  
 
Biologic Assessment 
 
Policies 3-3 of the LUP requires development to be sited and designed to prevent impacts which 
could significantly degrade environmentally sensitive habitat areas and be compatible with the 
maintenance of biological productivity of such areas. Given these requisite findings for approval, 
de novo analysis of the coastal development permit application by the Commission would 
involve consideration of sensitive habitat issues specific to this development.  
 
Policy 3-23 of the LUP and Section 18.38.035 of the Zoning Code/IP provide specific 
requirements for the preparation of biological report for development adjacent to sensitive 
habitats. The City prepared a biological report for Pullman Ditch for the purposes of determining 
biological impacts of City maintenance project and relied on the same report for the development 
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in question. However, as discussed above, concerns have been raised by biologists from CDFG 
and USFWS regarding the adequacy of the biological assessment used by the City in its approval 
of the development. Moreover, since the biological assessment was prepared for a different 
project, the report does not provide any analysis of specific impacts that could potentially result 
from the development in question. To assure the development’s consistency with LCP provisions 
regarding the protection of the sensitive habitats, a biological assessment that meets the 
requirements of Policy 3-33 of the LUP and Section 18.38.035 of the Zoning Code/IP is needed. 
Information in the biological report should include but not be limited to the potential use of 
Pullman Ditch and its adjacent riparian and upland areas by the San Francisco garter snake and 
the California red-legged frog, the potential biological impacts of the specific development and 
appropriate mitigation measures to address those impacts.  
 
Without the above information, the Commission cannot reach a final determination concerning 
the project’s consistency of the project with the environmentally sensitive habitat area policies of 
the LCP. Therefore, before the Commission can act on the proposed project de novo, the 
applicant must submit all of the above-identified information.  
 
EXHIBITS: 
 
1. Regional Location Map 
2. Project Site Aerial and Photo 
3. Site Plan 
4. Notice of Final Local Action 
5. Appeal, filed by Commissioners Blank and Reilly 
6. March 9, 2006 Email from Dave Johnston, CDFG to City staff 
7. March 14, 2006 Email from Tracy Triffleman, USFWS to City staff 
8. March 27, 2007 Email from Tracy Triffleman, USFWS to City staff 
9. Photos of Pullman Ditch 
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Oliva Appeal Attachment A 
 
The approved development does not conform to the policies of the certified City of Half Moon 
Bay Local Coastal Program (LCP) concerning sensitive habitats (see applicable LCP policies 
attached). 
 
Discussion 
 
The approved development is a single family home adjacent to Pullman Ditch on Pullman 
Avenue in Half Moon Bay. Both U.S. Fish and Wildlife Service and California Department of 
Fish and Game have determined that Pullman Ditch and its associated riparian habitat serve as 
habitat for the federally and state endangered San Francisco garter snake and the federally 
threatened and state species of concern California red-legged frog.  
 
LUP Policy 3-1 defines intermittent streams and habitat for threatened, endangered, and unique 
species as sensitive habitats. Policy 3-3 requires development adjacent to sensitive habitats to be 
sited and designed to prevent impacts that could significantly degrade the environmentally 
sensitive habitats and requires uses to be compatible with the maintenance of biological 
productivity of the sensitive habitat. Policies 3-21, 3-23, and 3-24 restrict uses within sensitive 
habitats (including limiting uses to those which are deemed compatible by the U.S. Fish and 
Wildlife Service), require biological reports, and require protection of all habitats of rare and 
endangered species. Section 18.38.085 of the Zoning Code/IP also provides for the protection of 
habitat for rare and endangered species and requires a 50-foot buffer for such habitat.  
 
Pullman Ditch and its associated riparian habitat meet the definition of sensitive habitat as well 
as the definition of habitat of rare and endangered species in the LCP because it provides habitat 
for the San Francisco garter snake and the California red-legged frog. Additionally, because 
Pullman Ditch is an intermittent stream, it further qualifies as sensitive habitat under the LCP. As 
such, development adjacent to the ditch and its associated riparian zone is required to meet the 
standards set forth in LUP policies 3-3, 3-21, 3-23, 3-24 as well as their corresponding 
implementing ordinances in chapter 18.38 of the Zoning Code.  
 
The house approved by the City, however, does not conform with the above policies because, as 
evidenced in the record, the City does not consider Pullman Ditch habitat for the San Francisco 
garter snake or the California red-legged frog, and therefore has not provided for the protection 
of this sensitive habitat in its approval of the development. The approved house would only be 
set back 42 feet from the edge of the riparian vegetation, which is inconsistent with Section 
18.38.085 of the Zoning Code/IP that requires a 50-foot buffer for habitat of rare and endangered 
species and Policy 3-3 of the LUP that requires development adjacent to sensitive habitats to be 
sited and designed to prevent impacts that would significantly degrade the habitat. Moreover, 
while the City’s condition of approval includes the requirement for installing an animal 
exclusion wall to keep the snake and frog from entering the project site, since the City does not 
consider Pullman Ditch habitat for the San Francisco garter snake or the California red-legged 
frog, it has not incorporated comprehensive measures in consultation with U.S. Fish and Wildlife 
Service and California Department of Fish and Game to adequately preserve the habitat or to 
prevent impacts that would significantly degrade the sensitive habitat. The approved 
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development is thus inconsistent with LUP Policies 3-3, 3-21, 3-23, and 3-24 and their 
corresponding implementing ordinances in Chapter 18.38 of the Zoning Code/IP.  
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Relevant LCP Policies 
 

 
Applicable LUP Policies 
 
3-1  Definition of Sensitive Habitats  
 
(a)    Define sensitive habitats as any area in which plant or animal life or their habitats 

are either rare or especially valuable and as those areas which meet one of the 
following criteria: (1) habitats containing or supporting “rare and endangered” 
species …, (2) all perennial and intermittent streams and their tributaries, … (6) 
lakes and ponds and adjacent shore habitat … 

 
 
3-6 Protection of Sensitive Habitats  
 
(c) Prohibit any land use and/or development which would have significant adverse 

impacts on Sensitive Habitat areas. 
 
(d) Development in areas adjacent to sensitive habitats shall be sited and designed to 

prevent impacts that could significantly degrade the Sensitive  Habitats. All uses 
shall be compatible with the maintenance of biologic productivity of such areas. 

 
3-7 Permitted Uses 
 
(c) Permit only resource-dependent or other uses which will not have a significant 

adverse impact in sensitive habitats. 
 
(d) In all sensitive habitats, require that all permitted uses comply with U.S. Fish and 

Wildlife Service and State Department of Fish and Game regulations. 
 

3-8 Permit Conditions  
 
(b) Require all applicants to prepare a biologic report by a qualified professional 

selected jointly by the applicant and the city to be submitted prior to development 
review. The report will determine if significant impacts on the sensitive habitats 
may occur, and recommend the most feasible mitigation measures if impacts may 
occur. 

 
The report shall consider both any identified sensitive habitats and areas adjacent. 
Recommended uses and intensities within the sensitive habitat area shall be 
dependent on such resources, and shall be sited and designed to prevent impacts 
which would significantly degrade areas adjacent to the habitats. The city and the 
applicant shall jointly develop an appropriate program to evaluate the adequacy of 
any mitigation measures imposed. 

- 41 - 
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3-22 Designation of Habitats of Rare and Endangered Species 

In the event the habitat of a rare and endangered species is found to exist with in the 
City, revised the Habitat Areas and Water Resources Overlay o show the location of 
such habitat. Any habitat so designated shall be subject to Policies 3-22 through 3-
31. 

3-23 Permit Conditions 

Require, prior to permit issuance, that a qualified biologist prepare a report which 
define requirement of rare and endangered organisms…. (4) any development must 
not impact the functional capacity of the habitat, and (5) recommend mitigation if 
development is permitted within or adjacent to identified habitats. 

3-24 Preservation of Critical Habitats

 Require preservation of all habitats of rare and endangered species using the  
 policies of this Plan and other implementing ordinances in the City.  

 
Applicable IP/Zoning Code Policies 
 

18.38.020  Coastal Resource Areas.  The Planning Director shall prepare and maintain maps of 
all designated Coastal Resource Areas within the City.  Coastal Resource Areas within the City 
are defined as follows: 

 
A. Sensitive Habitat Areas.  Areas in which plant or animal life or their habitats are either 

rare or especially valuable, and/or as designated on the Habitat Areas and Water 
Resources Overlay Map.  Areas considered to be sensitive habitats are listed below.  

 
Sensitive Habitat 

1. sand dunes 
2. marine habitats 
3. sea cliffs 
4.  riparian areas;  
5.  wetlands, coastal tidelands and marshes, lakes and ponds 

and adjacent shore habitats  
6. coastal and off-shore areas containing breeding and/or 

nesting sites or used by migratory and resident water-
associated birds for resting and feeding 

7. areas used for scientific study and research concerning 
fish and wildlife, and existing game or wildlife refuges 
and reserves 

8. habitats containing or supporting unique species or any 
rare and endangered species defined by the State Fish 
and Game Commission  

9. rocky intertidal zones 
10. coastal scrub community associated with coastal bluffs 
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and gullies 
 

18.38.050  Environmental Evaluation Standards.  Projects proposed within Coastal Resource 
Areas shall be evaluated in an Initial Study and any necessary subsequent C.E.Q.A. documents 
according to the following general standards (in addition to those set forth in CEQA guidelines): 

 
A. Development and Land Use: 
 

1. Shall be prohibited when significant adverse impacts on coastal resource areas 
would occur as a result. 

 
2. Shall be sited and designed to prevent impacts that could significantly degrade 

adjacent sensitive habitat areas or significantly degrade areas adjacent to sensitive 
habitat areas.  

 
3. Shall be compatible with the maintenance of biologic productivity of any adjacent 

sensitive habitat areas. 
 
4. Shall be permitted within sensitive habitat areas only if they are resource-

dependent uses or other uses which will not have any significant adverse 
environmental impacts, and if the uses comply with U.S. Fish and Wildlife 
Service and State Department of Fish and Game regulations. 

 
5. Shall assure stability and structural integrity, and neither create nor contribute 

significantly to erosion, geologic instability or destruction of the site or 
surrounding area or in any way require the construction of protective devices that 
would substantially alter natural land forms along bluffs and cliff, and shall 
minimize risks to life and property in hazard areas. 

 
7. Shall comply with the restrictions listed in this Title for each coastal resource 

area, and with all other applicable sections of the City's Local Coastal Program 
Land Use Plan. 

 
18.38.085  Habitats for Rare and Endangered Species. 

 
A. Rare and Endangered Species. The potential exists for any of the following Rare and 

Endangered Species to be found within the San Mateo County Coastal Area and therefore 
within the City of Half Moon Bay: 

 
 1. Animals: the San Francisco Garter Snake, California Least Tern, California Black 

Rail, California Brown Pelican, San Bruno Elfin Butterfly, San Francisco Tree 
Lupine Moth, Guadalupe Fur Seal, Sea Otter, California Brackish Water Snail, 
Globose Dune Beetle 

 … 
 

 
D. Buffer Zones. The minimum buffer surrounding a habitat of a rare or endangered species 

shall be 50 feet. 
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