








































































































 
 STATE  OF  CALIFORNIA -- THE  RESOURCES  AGENCY ARNOLD SCHWARZENEGGER, Governor 

CALIFORNIA  COASTAL  COMMISSION 
SOUTH CENTRAL COAST AREA 
89 SOUTH CALIFORNIA ST.,  SUITE 200 
VENTURA,  CA  93001   
(805)  585-1800 

 

W 9a 
Appeal Filed:  8/6/07 
49th Day:  9/24/07 
Staff:  D. Christensen 
Staff Report:  8/23/07 
Hearing Date:  9/5/07   

  
  

STAFF REPORT: APPEALSTAFF REPORT: APPEAL 
SUBSTANTIAL ISSUE 

 
 
LOCAL GOVERNMENT:   City of Malibu 
 
LOCAL DECISION:   Approval with Conditions 
 
APPEAL NO.:   A-4-MAL-07-095 
 
APPLICANT:    Colony House 1, LLC (Richard Margolis)  
 
AGENT:  Darren G. Domingue and Don Schmitz 
 
APPELLANTS:  Malibu Coalition for Slow Growth (Patt Healy) and Steve Littlejohn 
 
PROJECT LOCATION: 23405 Malibu Colony Drive, Malibu, Los Angeles County 
 
PROJECT DESCRIPTION:  Construction of a two-story, 5,200 sq. ft. single-family 
residence, with a 1,368 sq. ft. attached garage, pool, spa, alternative onsite wastewater 
treatment system, and minor modifications for reductions in front and side yard 
setbacks. 
 
SUBSTANTIVE FILE DOCUMENTS: June 5, 2007 Staff Report for City of Malibu 
Coastal Development Permit No. 06-023, Minor Modification Nos. 06-049 and 07-016, 
and Initial Study/Negative Declaration No. 07-001; City of Malibu Planning Commission 
Resolution No. 07-29; July 23, 2007 Staff Report for Appeal No. 07-005 of CDP 06-023; 
City of Malibu City Council Resolution No. 07-37; Environmental Review Board Revised 
Recommendation dated March 15, 2007; “Delineation and Determination of 
Recommended Setback of a Single Family Residence to an ESHA”, prepared by 
TeraCor, dated June 3, 2005; “Biological Study”, prepared by TeraCor, dated December 
5, 2006. 
 

 
SUMMARY OF STAFF RECOMMENDATION: SUBSTANTIAL ISSUE EXISTS 

 
Staff recommends that the Commission determine that a substantial issue exists with 
respect to the appellants’ assertions that the project is not consistent with the ESHA 
provisions of the certified Local Coastal Program (LCP).  Motion and resolution can be 
found on Page 4. 
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APPEAL JURISDICTION 
 
The proposed project is located on a parcel situated between Malibu Colony Drive and 
Malibu Lagoon State Park within the Malibu Colony neighborhood of the City of Malibu 
(Exhibit 1). The Post LCP Certification Permit and Appeal Jurisdiction map certified for 
the City of Malibu (Adopted September 13, 2002) indicates that the appeal jurisdiction 
for this area extends between the first public road (Pacific Coast Highway) and the sea. 
The subject parcel is located within this appeal area. In addition, the proposed 
development is located within 100 feet of a wetland/estuary (Malibu Lagoon). As such, 
the City’s coastal development permit for the subject project is appealable to the 
Commission. 
 
A. APPEAL PROCEDURES 
 
The Coastal Act provides that after certification of its Local Coastal Program (LCP), a 
local government’s actions on a Coastal Development Permit application in certain 
areas and for certain types of development may be appealed to the Coastal 
Commission. Local governments must provide notice to the Commission of their coastal 
permit actions. During a period of ten working days following Commission receipt of a 
notice of local permit action for an appealable development, an appeal of the action may 
be filed with the Commission.    
 
1. Appeal Areas 
 
Developments approved by cities or counties may be appealed if they are located within 
the appealable areas, such as those located between the sea and the first public road 
paralleling the sea, within 300 feet of the inland extent of any beach or of the mean 
high-tide line of the sea where there is no beach, whichever is greater, on state 
tidelands, or along or within 100 feet of natural watercourses and lands within 300 feet 
of the top of the seaward face of a coastal bluff. (Coastal Act Section 30603[a]).  Any 
development approved by a County that is not designated as a principal permitted use 
within the zoning district where the development will take place may also be appealed to 
the Commission irrespective of its geographic location within the Coastal Zone. (Coastal 
Act Section 30603[a][4]).  Finally, developments which constitute major public works or 
major energy facilities may be appealed to the Commission.  (Coastal Act Section 
30603[a][5]). 
 
2. Grounds for Appeal 
 
The grounds for appeal for development approved by the local government and subject 
to appeal to the Commission are limited to an allegation that the development does not 
conform to the standards set forth in the certified Local Coastal Program or the public 
access policies set forth in the Coastal Act (Coastal Act Section 30603[a][4]). 
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3. Substantial Issue Determination 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal 
unless the Commission determines that no substantial issue exists with respect to the 
grounds on which the appeal was filed. When Commission staff recommends that the 
Commission find that a substantial issue exists with respect to the grounds of the 
appeal, a substantial issue is deemed to exist unless three or more Commissioners 
wish to hear arguments and vote on the question of the existence of a substantial issue. 
If the Commission decides to hear arguments and vote on the substantial issue 
question, proponents and opponents will have three (3) minutes per side to address 
whether the appeal raises a substantial issue. The only persons qualified to testify 
before the Commission at the substantial issue stage of the appeal process are the 
applicant, persons who opposed the application before the local government (or their 
representatives), and the local government. Testimony from other persons must be 
submitted in writing. It takes a majority of the Commissioners present at the hearing to 
find that no substantial issue is raised by the appeal.   
 
4. De Novo Permit Hearing 
 
If a substantial issue is found to exist, the Commission will consider the application de 
novo. The applicable test for the Commission to consider in a de novo review of the 
project is whether the proposed development is in conformity with the certified Local 
Coastal Program and the public access and recreation policies of the Coastal Act. If a 
de novo hearing is held, testimony may be taken from all interested persons. In this 
case, if the Commission finds a substantial issue, staff anticipates de novo permit 
consideration by the Commission at a future Commission hearing. 
 

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

On June 5, 2007, the City of Malibu Planning Commission voted unanimously to adopt 
Resolution No. 07-29 approving Coastal Development Permit No. 06-023, Minor 
Modification Nos. 06-049 and 07-016, and Initial Study/Negative Declaration No. 07-001 
for the proposed project. Prior to that, on December 20, 2006, the City’s Environmental 
Review Board reviewed the proposed project, heard testimony, and forwarded a 
recommendation to the Planning Commission for consideration.  
 
On June 15, 2007, Steve Littlejohn, representing adjacent property owner Bill Littlejohn, 
filed a local appeal (Appeal 07-005) of the Planning Commission’s action on June 5, 
2007, within the City’s appeal period. The City of Malibu City Council denied Appeal 07-
005 on July 23, 2007, upholding the Planning Commission’s action.  
 
The Notice of Final Action for the project was received by Commission staff on August 
3, 2007. A ten working day appeal period was set and notice was provided beginning 
August 6, 2007.  The final day of the appeal period was August 17, 2007. The Notice of 
Final Action identified the project as appealable to the Coastal Commission, since the 
project is located within the Commission’s appeal jurisdiction. Appeals of the City’s 
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action were filed by Patt Healy and Malibu Coalition for Slow Growth (August 6, 2007), 
and Steve Littlejohn (August 10, 2007), during the appeal period.  Commission staff 
notified the City, the applicant, and all interested parties that were listed on the appeals 
and requested that the City provide its administrative record for the permit.  The 
administrative record was received on August 13, 2007.  
 

STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
 MOTION: I move that the Commission determine that Appeal No. A-4-

MAL-07-095 raises NO substantial issue with respect to the 
grounds on which the appeals have been filed under § 
30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings. Passage of this 
motion will result in a finding of No Substantial Issue and the local actions will become 
final and effective. The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-4-MAL-07-095 presents a substantial 
issue with respect to the grounds on which the appeals have been filed under §30603 
of the Coastal Act regarding consistency with the Certified Local Coastal Plan and/or 
the public access and recreation policies of the Coastal Act. 
 

FINDINGS AND DECLARATIONS FOR SUBSTANTIAL ISSUE 
 
The Commission hereby finds and declares: 
 

A. PROJECT DESCRIPTION AND BACKGROUND 

The City of Malibu Planning Commission approved Coastal Development Permit (CDP) 
No. 06-023 for the construction of a two-story, 5,200 sq. ft. single-family residence, 
1,368 sq. ft. attached garage, pool, spa, and alternative onsite wastewater treatment 
system at 23405 Malibu Colony Drive, Malibu (Exhibits 1-10). Minor modifications for a 
47 percent reduction in the required front yard setback and a 20 percent reduction in the 
cumulative side yard setback (the total of both side yard setbacks) were also approved. 
The property lies within the City’s Malibu Colony Overlay District, an overlay zoning 
district wherein certain development standards (including, building height, front, rear, 
and side setback standards) substitute for the general residential standards that apply 
City-wide. The subject 0.41-acre parcel is 167 feet deep by 50 feet wide and is bounded 
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by existing residential development to the west, a tennis court and residential 
development to the east, and Malibu Colony Drive to the south (Exhibit 2). Malibu 
Lagoon, a wetland/estuary environment that is mapped as an Environmentally Sensitive 
Habitat Area (“ESHA”) on the Malibu LCP ESHA maps, lies to the north of the property. 
A portion of the subject parcel is situated within the 100-foot ESHA buffer. The site is 
currently vacant and is comprised of ornamental landscaping, including two Monterey 
Cypress trees and two Ficus trees. Several mature Monterey Cypress trees exist on the 
adjoining property to the west, all of which are clustered along their shared property line 
(Exhibits 2, 3). 
 

B. APPELLANTS’ CONTENTIONS 

As noted above, two appeals of the subject CDP were submitted within the appeal 
period by Patt Healy (Malibu Coalition for Slow Growth), and Steve Littlejohn. The 
contentions of each appellant are described separately below. 
 
Patt Healy and Malibu Coalition for Slow Growth 
 
The appeal filed by Patt Healy and Malibu Coalition for Slow Growth is attached as 
Exhibit 13. The appeal contends that the approved project, as conditioned, does not 
meet the requirements of the Malibu LCP and gives the following grounds for the 
appeal. None of the contentions references specific policies or standards of the Malibu 
LCP. However each contention relates to the development’s proximity to ESHA. 
 

1) a setback/buffer of 100 feet from upland wetland vegetation, as required by LCP, 
was not provided;  

2) the roots and branches of the off-site Cypress trees that are on the applicant’s 
property may be ESHA, and if so, the applicant may only develop 25% of the 
parcel;  

3) the City did not properly condition the project to protect migratory birds; and  
4) Malibu Colony Overlay District development standards should not supersede 

ESHA standards, as the City contends.  
 
Steve Littlejohn 
 
The appeal filed by Steve Littlejohn is attached as Exhibit 14. The appeal provides 
several grounds for appeal. None of the contentions references specific policies or 
standards of the Malibu LCP. However each contention relates to the development’s 
proximity to ESHA. 
 

1) the City incorrectly claims that the Malibu Colony Overlay District 20-ft. rear yard 
setback standard takes priority over the LCP’s ESHA setback requirement of 100 
feet; 
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2) the wetland ESHA boundary was mis-measured, then deemed irrelevant by City 
since they claim a 20-ft. rear yard setback prevails over a 100-ft. ESHA setback; 

3) the grove of Cypress trees to the west of the development should be considered 
part of the ESHA due to their role in supporting species of special concern such 
as raptors who roost there, and as such, the 25% of parcel size development 
area rule should be applied;  

4) the septic leach field and pool are located within ESHA buffer; and  
5) the City did not consider viable alternatives to reduce impacts to ESHA, as 

required by LCP.  
 

C. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for the subject appeal is whether a substantial issue exists with respect to the 
grounds raised by the appellants relative to the project’s conformity to the policies 
contained in the certified LCP or the public access policies of the Coastal Act. In this 
case, the appellants did not cite the public access policies of the Coastal Act as a 
ground for appeal. However, should the Commission find Substantial Issue based on 
the grounds that are cited, the public access policies of the Coastal Act would be 
addressed in the de novo review of the project.  
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question as to 
conformity with the certified local coastal program” (Cal.  Code Regs., Title 14, Section 
13115(b).)  In previous decisions on appeals, the Commission has been guided by the 
following factors: 
 
 The degree of factual and legal support for the local government's decision that the 

development is consistent or inconsistent with the certified LCP and with the public access 
policies of the Coastal Act; 

 The extent and scope of the development as approved or denied by the local government; 

 The significance of the coastal resources affected by the decision; 

 The precedential value of the local government's decision for future interpretations of its 
LCP; and 

 Whether the appeal raises only local issues, or those of regional or statewide significance. 
 
In this case, the appeal raises a substantial issue with regard to the grounds on which 
the appeals have been filed, as discussed below. 
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1.  Environmentally Sensitive Habitat
 
A. Environmentally Sensitive Habitat Area Buffer 
 
Both appeals contend that the project does not provide an adequate setback or buffer 
between the approved development and Malibu Lagoon, a wetland environment that is 
an LCP-mapped Environmentally Sensitive Habitat Area (ESHA).  
 
Section 4.6.1 of the Malibu LIP states, in part, the following with regard to buffers from 
wetland habitats: 
 

4.6.1. Buffers 
 
New development adjacent to the following habitats shall provide native vegetation buffer 
areas to serve as transitional habitat and provide distance and physical barriers to human 
intrusion. Buffers shall be of a sufficient size to ensure the biological integrity and 
preservation of the habitat they are designed to protect. Vegetation removal, vegetation 
thinning, or planting of non-native or invasive vegetation shall not be permitted within 
buffers except as provided in Section 4.6.1 (E) or (F) of the Malibu LIP. The following buffer 
standards shall apply: 
 
B. Wetlands 
 
New development shall provide a buffer of no less than 100 feet in width from the upland 
limit of the wetland. 

 
The City’s staff report (Exhibit 15) that was considered at the June 5, 2007 Planning 
Commission hearing states that: 
 

A June 3, 2005 Wetland Delineation Study prepared by TeraCor Resource Management 
found that the upper limit of the Malibu Lagoon ESHA is 10 feet from the lagoon 
waterline recorded on May 22, 2005 by TeraCor’s wetland specialists. The report further 
states that the upland limit of the wetland boundary is 65 [to 67] feet from the rear 
property line of the subject property. Chapter 4 of the LCP requires that new 
development be set back 100 feet from the delineated edge of an ESHA. The proposed 
new residence is set back 100 feet from the delineated edge of ESHA in conformance 
with the LCP and the findings of the referenced wetland delineation report. The City 
Biologist has reviewed the application and concurs with the TeraCor delineation. 

 
The ESHA boundary, as determined by the applicant’s biologist and the City, is located 
65-67 feet from the rear property line. As such, 33 feet of the required 100 foot buffer is 
situated on the subject parcel. The applicant designed the project such that the 
proposed pool, spa, residence, and garage were all situated at least 33 feet from the 
rear property line that fronts the lagoon. 
 
However, review of the proposed site plans indicate that a 493 sq. ft. subsurface 
dispersal field associated with the proposed alternative onsite wastewater treatment 
system is located within the ESHA buffer area on-site, adjacent to the rear property line 
(Exhibit 4). Septic system dispersal fields meet the definition of “development” under 
the LCP and are not a permitted use in an ESHA buffer pursuant to Section 4.5.4 of the 
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City’s LIP. The City’s staff report did not address the septic dispersal field’s presence 
within the ESHA buffer. Although not specifically discussed in the staff report, the 
Malibu Planning Commission Resolution of approval does acknowledge that the OWTS 
(onsite wastewater treatment system) and dispersal field are located within the ESHA 
buffer (as determined by the City). The resolution states the following regarding 
alternatives: “…given the relatively small size of the subject property… and further, the 
limitations imposed by adherence to the required setback; there remain no feasible 
development alternatives to the proposed siting that would substantially reduce any 
impacts to ESHA”.  However there is no discussion of what siting and design 
alternatives, if any, were considered to avoid placement of the OWTS and dispersal 
field within the ESHA buffer. If it can be determined that there are no feasible 
alternatives to siting the OWTS and dispersal field outside the ESHA buffer, then the 
City may only permit the development if it complies with the maximum development 
standards contained in LIP Sections 4.7.1 through 4.7.4 in order to provide the owner 
with an economically viable use of the property. Section 4.7.1 limits the development 
area to 10,000 sq. ft. or 25% of the lot, whichever is less.  
 
So, the Commission must conclude that, at a minimum, the location of the onsite 
wastewater treatment system aspect of the approved project presents a substantial 
issue with respect to whether it provides an adequate buffer from the Malibu Lagoon 
ESHA, as contended by the appellants.  
 
As such, the Commission finds that the applicants’ contentions raise a substantial issue 
regarding the conformity of the approved project with the ESHA buffer policies and 
provisions of the Malibu Local Coastal Program. 
 
B. ESHA Delineation 
 
The appellants contend that the ESHA boundary was mis-measured by the applicant’s 
biological consultant. The boundary of off-site ESHA is important in determining the 
extent of ESHA buffer on the subject property. As mentioned previously, a June 3, 2005 
delineation of the off-site wetland prepared by TeraCor found that the upland limit of the 
off-site wetland ESHA was 65-67 feet from the rear property line of the subject parcel. 
The City Biologist concurred with this ESHA delineation and a 100-foot ESHA buffer 
that extends 33 feet onto the subject property was required by the City (Exhibit 3).   
 
The wetland ESHA determination was based upon a wetland delineation conducted by 
the applicant’s consulting biologist.  The biologist’s report, dated June 3, 2005, states 
that the delineation was prepared using the U.S. Army Corps of Engineers’ Wetland 
Delineation Manual in conjunction with the wetland delineation provisions contained in 
the Malibu LCP (LIP Section 4.4.3), in which a wetland and its upland limit are defined 
as follows (in accordance with Public Resources Code Section 13577(b)(1)):  
 

Wetland shall be defined as land where the water table is at, near, or above the 
land surface long enough to promote the formation of hydric soils or to support 
the growth of hydrophytes, and shall also include those types of wetlands where 
vegetation is lacking and soil is poorly developed or absent as a result of 
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frequent and drastic fluctuations of surface water levels, wave action, water flow, 
turbidity or high concentrations of salts or other substances in the substrate. 
Such wetlands can be recognized by the presence of surface water or saturated 
substrate at some time during each year and their location within, or adjacent to, 
vegetated wetlands or deep-water habitats. For purposes of this section, the 
upland limit of a wetland shall be defined as: 
 

A. the boundary between land with predominantly hydrophytic cover and 
land with predominently mesophytic or xerophytic cover; 

B. the boundary between soil that is predominently hydric and soil that is 
predominently nonhydric 

C. in the case of wetlands without vegetation or soils, the boundary between 
land that is flooded or saturated at some time during years of normal 
precipitation, and land that is not. 

 
Based on that definition, if hydric soils or hydrophytic vegetation predominate, or if the 
relevant surface hydrology is present, then the area is considered part of the “wetland”. 
In the case of the subject wetland delineation report, the biologists identified a 1-2 foot 
strip of unvegetated mudflat adjacent to the water’s edge that was bordered by an 
approximately 10 foot wide strip of coastal salt marsh vegetation. It was determined that 
both the salt marsh and mud flat areas meet all three wetland parameters and are 
recommended by the biologist to be considered wetland ESHA (Exhibit 11).   
 
The delineation report identifies the area upslope of the delineated salt marsh area as 
consisting of predominantly upland vegetation (a mosaic of saltbush, mulefat, and non-
native grasses) and non-hydric soil (Exhibit 11). However, Commission staff biologist, 
Dr. Jonna Engel, reviewed the wetland delineation report and found that there are flaws 
in the biological consultant’s analysis of the upslope area that indicate the delineated 
upland limit of the wetland may not be accurate. 
 
Three separate vegetative communities are delineated within the area defined by the 
consulting biologist as upland: saltbush scrub, saltbush/mulefat scrub, and non-native 
grassland (see polygons on Exhibit 11). Six sampling plots were utilized to analyze 
vegetation, soils, and hydrology.  The location of these plots are also indicated on 
Exhibit 11. In sampling plot #6 within the saltbush/mulefat scrub polygon, the data sheet 
indicates that saltbush, a dominent species within the plot, is an upland indicator 
species and since less than 50% of the dominent species within the plot are wetland 
indicators, it was concluded that the area was not wetland based on vegetation. 
However, saltbush is a wetland indicator species that is found 50% of the time in 
wetlands. With saltbush listed as a wetland indicator species, the majority of total 
vegetation within the plot are hydrophytic species.  As such, this area should have been 
delineated wetland based on vegetation. 
 
Also, the sampling plot location map indicates that no sampling was conducted within 
the polygon labeled saltbush scrub. Since saltbush is a wetland indicator species, the 
lack of any analysis of the soil and vegetation characteristics within this polygon is a 
significant omission in the study that raises an issue regarding the accuracy of where 
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the boundary between predominately wetland and predominately upland was 
delineated.      
 
In addition, the subject upland area was not analyzed by the City or the biological 
consultant for inclusion as ESHA itself. The scope of the biological consultant’s 
assessment was limited to discerning wetland ESHA. The biologist’s ESHA report 
concludes that: 
 

It is the opinion of TeraCor that the upper limit of the Malibu Lagoon wetland 
ESHA is 10 feet from the lagoon water line recorded on 22 May 2005 by TeraCor 
wetland specialists. It is also our opinion that the upland limit of the wetland 
boundary is 65-67 feet from the Margolis property line. A standard 100 foot 
structural setback to the wetland ESHA is recommended.   

 
In Commission comment letters (dated November 6, 2006 and December 27, 2006) to 
the City of Malibu prior to the City’s hearing on the proposed project, staff had 
suggested that the City address whether the upland portion of the adjacent 
wetland/lagoon was surveyed for habitat that meets the definition of ESHA (as opposed 
to wetland) since the area appeared to contain native transitional habitat. The 
applicant’s biological reports addressed the delineation of the wetland ESHA, as 
described above. However, there is no discussion in these reports regarding the 
vegetation found in the area they define as “upland” as to whether this habitat itself 
meets the definition of ESHA. This issue was not specifically addressed in the City’s 
staff report or findings.  
 
Instead, in the City’s staff report on the local appeal considered by the City Council on 
July 23, 2007 (Exhibit 16), the City made the argument (which may have been reflected 
at the Planning Commission’s hearing but not in the Planning Commission staff report) 
that the ESHA buffer provisions of the LCP were not applicable in this case because the 
property lies within the Malibu Colony Overlay District, an area that possesses a unique 
set of development standards. The City claims that the overlay district development 
standards take priority over any inconsistent development standards found in the LCP, 
including ESHA standards. The rear yard setback requirement for non-beachfront lots in 
the Malibu Colony is twenty (20) feet, as measured from the property line to the wall of 
the structure. The City asserts that this setback is the only setback required for the rear 
yard of the subject parcel that fronts Malibu Lagoon, and a 100-ft. buffer from off-site 
ESHA is no longer required. Nonetheless, the applicant proposes to continue to 
maintain the proposed 33 foot setback from the rear property line, or 100 feet from the 
delineated wetland (as determined by the City to be the appropriate ESHA buffer). 
 
As detailed in LIP Section 3.4.1, the Malibu Colony overlay provisions replace the City-
wide residential development standards found in LIP Section 3.6. However, as stated in 
LIP Section 3.4: “All uses within the boundaries of an overlay zone shall comply with the 
provisions of the overlay zone in addition to applicable standards of the underlying 
zone, other provisions of this ordinance, and other provisions of law”. So, it is clear that 
the Malibu Colony overlay standards do not override those of the ESHA Overlay. 
Furthermore, as provided in Malibu Land Use Plan (LUP) Policy 3.30:  
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Protection of ESHA and public access shall take priority over other development 
standards and where there is any conflict between general development 
standards and ESHA and/or public access protection, the standards that are 
most protective of ESHA and public access shall have precedence.  

 
The City staff reports refer to the “specific” standards of the Malibu Colony Overlay 
District as though they are distinct from the “general” development standards referred to 
by LUP Policy 3.30. However, the LCP makes no such distinction. Rather, it is clear that 
the standards contained in the Malibu Colony Overlay District are the same type of 
standard and substitute for the general development standards that apply City-wide. 
Moreover, in the first line of Policy 3.30, as quoted above, it refers simply to “other 
development standards,” with no reference to “general” or “specific.”  Thus, neither the 
standards in the Malibu Colony Overlay District nor any other development standards in 
the LCP supplant the ESHA requirements.  
 
Therefore, even if there were a conflict between the provisions of the Malibu Colony 
Overlay District and the ESHA policies and provisions, the more restrictive ESHA buffer 
standards must be applied. Interpreting the LCP otherwise, as the City has done in their 
findings for the subject CDP, would set an adverse precedent for future development 
proposals located within the City’s overlay zoning districts that are adjacent to ESHA. 
 
In conclusion, there is lack of adequate analysis regarding the boundaries of the off-site 
ESHA and a misapplication of the LCP policies that raise a substantial issue in terms of 
the project’s conformance with the ESHA protection provisions of the Malibu LCP. 
 
C. Alternatives Analysis 
 
Mr. Littlejohn’s appeal contends that the City did not consider viable alternatives to 
reduce impacts to ESHA as required by the LCP.  
 
Policy 3.14 of the Malibu Land Use Plan states that: 
 

3.14 New development shall be sited and designed to avoid impacts to ESHA. If there is 
no feasible alternative that can eliminate all impacts, then the alternative that would 
result in the fewest or least significant impacts shall be selected. Impacts to ESHA 
that cannot be avoided through the implementation of siting and design alternatives 
shall be fully mitigated, with priority given to on-site mitigation. Off-site mitigation 
measures shall only be approved when it is not feasible to fully mitigate impacts 
on-site or where off-site mitigation is more protective in the context of a Natural 
Community Conservation Plan that is certified by the Commission as an 
amendment to the LCP. Mitigation shall not substitute for implementation of the 
project alternative that would avoid impacts to ESHA.  

 
The City Planning Commission staff report contains the following findings regarding 
alternatives: 
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Given the relatively small size of the subject property (approximately 50 feet by 167 
feet), as well as the limitations imposed by the required ESHA setback, there remain no 
feasible development alternatives to the project siting that would result in an 
environmentally superior project. 

 
However, there is no discussion of the alternatives that were considered to minimize 
impacts. While the site does have certain constraints, the approved residence is large 
(5,200 sq. ft. plus a six-car garage). The record does not contain any discussion of 
reduced size alternative designs considered by the City or modified footprints that could 
allow for the onsite wastewater treatment system (OWTS) to be sited outside of the 
ESHA buffer, further away from Malibu Lagoon. 
 
Additionally, the City Council appeal staff report, in responding to the appellants 
contention that project alternatives were not considered, refers to two Feasible 
Alternatives Reports prepared by the applicant’s agent. These reports (Exhibit 12) 
primarily address the constraints (including a watermain and flood hazard area located 
on the project site) and the required setbacks. The alternatives discussed in these 
reports relate to the design of the residence and the minimum financially feasible square 
footage for the structure. These reports do not discuss alternatives with respect to 
minimizing environmental impacts or ensuring that the OWTS is not sited within the 
ESHA buffer, or why any such measures were considered but determined to not be 
feasible.  
 
Therefore, the Commission finds that substantial issue is raised with respect to the 
appellant’s contention that alternatives were not considered in the approval of the 
project as required by the ESHA protection policies and provisions of the certified Local 
Coastal Program. 
 
D. Cypress Trees 
 
Lastly, the appellants contend that the grove of Cypress trees to the west of the 
development should be considered part of the delineated ESHA due to its role in 
supporting species of special concern and migratory birds.  
 
The subject grove is essentially a windrow of approximately 14 mature Monterey 
Cypress trees that line the western property line of the subject parcel. One of the 
appellants, Steve Littlejohn, is the son of the neighboring property owner whose 
property contains the Cypress tree grove. While most of the tree trunks reside on the 
neighboring property, the tree roots and canopies extend over the west edge of the 
subject property (Exhibit 10).  
 
A December 5, 2006 Biological Study prepared by TeraCor found that the trees were 
being utilized by Osprey, Great Egret, Black-crowned Night Heron, Great Blue Heron, 
Red-shouldered Hawk, Cooper’s Hawk, Red-tailed Hawk, and Great-horned Owl. In 
particular, the herons and egrets roost in the trees when not actively feeding in the 
Malibu Lagoon estuary. The Osprey is a California Department of Fish & Game 
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“Species of Special Concern”. Great Egret is not a listed species, but they are 
uncommon in Southern California.  
 
There is evidence in the record indicating concerns were raised throughout the City’s 
public review process for the subject CDP regarding the proposed project’s impact on 
the Cypress tree habitat and the birds that use it.  The proposed 5,200 sq. ft. residential 
structure with attached 1,368 sq. ft., 6-car garage will be a maximum of 30 feet tall and 
be situated 5 feet from the west property line. The City approved a Minor Modification to 
reduce the required cumulative side yard setback from 12 feet, 6 inches to 10 feet (5 
feet on each side instead of 6.25 feet on each side).  The applicant proposes to prune 
several of the cypress trees to accommodate the proposed structure. In addition, the 
applicant modified the design of the structure foundation in order to minimize 
destruction to the root zones of the cypress trees, pursuant to concerns raised and a 
recommendation by the City’s Environmental Review Board. 
 
The City’s March 19, 2007 Initial Study and Mitigated Negative Declaration for the 
proposed project states that due to the fact that the trees have not been documented as 
nesting sites for bird species, and none of the living trees are proposed to be removed 
entirely, and because the area has been already broadly disturbed by existing 
development, it was concluded that the proposed project would have no discernable 
effect to area habitat or wildlife. As such, no mitigation measures were required for 
biological resources. A California Department of Fish & Game comment letter on the 
Mitigated Negative Declaration, dated March 28, 2007, states that the cypress trees 
provide roosting habitat for herons and raptors, but nesting activity has never been 
documented there. The letter goes on to state that the project has the potential for 
impacting nesting native birds and provides six recommendations regarding 
construction avoiding the breeding bird season, bird surveys prior to disturbance 
activities, minimize tree pruning as feasible, native landscaping, and night lighting. 
Subsequently, the City’s resolution of approval (Exhibit 17) of the project includes 
special conditions to address foundation design, avoidance of construction during 
nesting season, replacement of cypress trees at a 1:1 ratio as mitigation for the death of 
any trees resulting from the construction, and limitation on night lighting. Since 
Monterey Cypress trees are not native to this region of California, they are not afforded 
protection under the City’s Native Tree Protection Ordinance (LIP Chaper 5). Yet, the 
trees were recognized by the City as possessing biological value that warrants the 
requirement of measures to minimize the project’s impact upon them.  
 
However, the City’s staff report did not analyze, and neither the Planning Commission 
nor the City Council made any finding, as to whether the trees met or failed to meet the 
definition of an environmentally sensitive habitat area (ESHA). ESHA is defined in the 
Malibu LCP as: 
 

ESHA is any area in which plant or animal life or their habitats are either rare or 
especially valuable because of their special nature or role in an ecosystem and which 
could be easily disturbed or degraded by human activities and developments. 
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There is substantial evidence in the record to indicate the trees provide a valuable role 
in the estuary ecosystem and could be easily disturbed by development.  The trees 
contribute to the viability of the bird species that utilize them, one of which is a species 
of special concern in California, in that they provide roosting habitat near the areas 
where they forage in Malibu Lagoon estuary. According to correspondence in the record 
from the Santa Monica Bay Audubon Society, the subject Cypress trees are the only 
trees adjacent to the estuary that the birds find suitable to roost in. The height of the 
trees and the dense foliage provide protection from disturbance and predators.  
 
Section 4.3 of the Malibu LIP states that the City shall determine the physical extent of 
habitat meeting the definition of “environmentally sensitive area” on the project site, 
based on the applicant’s site-specific biological study, as well as available independent 
evidence. Unless there is site-specific evidence that establishes otherwise, the following 
habitat areas shall be considered to be ESHA:  

 
1. Any habitat area that is rare or especially valuable from a local, regional, or 
statewide basis  
2. Any habitat area that contributes to the viability of plant or animal species that are 
designated or are candidates for listing as rare, threatened, or endangered under 
State or Federal law  
3. Any habitat area that contributes to the viability of species that are designated 
“fully protected” or “species of special concern” under State law or regulations.  
4. Any habitat area that contributes to the viability of species for which there is other 
compelling evidence of rarity, for example plant species eligible for state listing as 
demonstrated by their designation as “1b” (Rare or endangered in California and 
elsewhere) or designation as “2” (rare, threatened or endangered in California but 
more common elsewhere) by the California Native Plant Society,  
5. Any designated Area of Special Biological Significance, or Marine Protected Area.  
6. Streams. 

 
However, the City’s staff report did not analyze, and neither the Planning Commission 
nor the City Council made any finding as to, whether the trees met or failed to meet the 
definition of an environmentally sensitive habitat area (ESHA) in accordance with LIP 
Section 4.3. Therefore, the Commission finds that the appellants raise a substantial 
issue with respect to their contention that the approved project does not conform to the 
ESHA protection policies and provisions of the certified Local Coastal Program with 
regard to the Cypress trees.  
 

D. CONCLUSION 

For the reasons discussed above, the appeals raise substantial issues with respect to 
the consistency of the approved development with the policies of the City’s certified LCP 
regarding ESHA. Therefore, the Commission finds that the appeals raise substantial 
issue as to the City’s application of the policies of the LCP in approving the proposed 
development. 
 






























































































































































