STATE OF CALIFORNIA—THE RESOURCES AGENCY

ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

Th9

STAFF REPORT AND FINDINGS

Staff: E. Haley/A. McLendon-SF
Staff Report: October 2, 2008
Hearing Date:  October 16, 2008

FOR CONSENT CEASE AND DESIST ORDER

CEASE AND DESIST ORDER:

RELATED VIOLATION FILE:

PROPERTY LOCATION:

DESCRIPTION OF PROPERTIES:

PROPERTY OWNER OF
858-860 NEPTUNE AVENUE:

VIOLATION DESCRIPTION:

CCC-08-CD-08
V-6-97-003

On and seaward of 858-860 Neptune Avenue, City of
Encinitas, San Diego County, APN 254-311-05

Coastal bluff and beach property in San Diego County,
at and inland of Beacon’s Beach, approximately 150
meters west of US 101, City of Encinitas.

Richard and Lupe Sonnie

1) Unpermitted development including, but not limited
to, grading of bluff slope, placement of gravel on bluff
face, and unpermitted construction of bluff top deck.

2) Development inconsistent with Emergency Permits
6-96-84-G, 6-96-117-G, 6-00-171-G, and 6-01-042-G,
and failure to obtain follow-up regular coastal
development permits to authorize temporary emergency
work (including grading and construction of a seawall)
as permanent development.

SUBSTANTIVE FILE DOCUMENTS: 1. Public Records contained in Cease and Desist Order

File No. CCC-08-CD-08

2. Emergency Permit Nos. 6-96-84-G, 6-96-117-G, 6-
00-171-G, and 6-01-042-G.

3. City of Encinitas Local Coastal Program
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4. Exhibits 1 through 31

CEQA STATUS: Exempt (CEQA Guidelines (CG) 88 15061(b)(3)),
and Categorically Exempt (CG 8§ 15061(b)(2),
15307, 15308, and 15321).

l. SUMMARY OF STAFF RECOMMENDATION AND FINDINGS

Staff recommends that the Commission approve a Consent Cease and Desist Order, (“Consent
Order”) to require Richard and Lupe Sonnie, and Monica Sonnie acting as their representative,
(collectively referred to hereinafter as “Respondents”) to cease and desist from engaging in or
maintaining unpermitted development, and to apply for a coastal development permit(s)
(“CDPs) as required by previously issued Emergency coastal development permits (“EP”s) to
authorize completed temporary emergency work (including grading and construction of a
seawall) as permanent development at and immediately seaward of property located at 858-860
Neptune Avenue, City of Encinitas, San Diego County, APN 254-311-05 (collectively, the
“subject property”) (Exhibits #1 and #2). Commission staff has worked closely with
Respondents to reach an agreement on the following Consent Order to resolve these issues
amicably and appreciates their cooperation. Respondents, through the Consent Order, have
agreed to resolve all Coastal Act violation matters addressed herein, including resolving Coastal
Act claims under Section 30805 and 30822 of the Coastal Act.

The subject property is located on a coastal bluff at and inland of Beacon’s Beach, approximately
150 meters west of US 101, in Leucadia, one of the 5 communities that make up the City of
Encinitas, in San Diego County.® The bluff along this stretch of Neptune Avenue has eroded
back to the point that some houses are being threatened by bluff failure and wave run-up. In
June 1996, and then again in May 1999, landslides occurred across a portion of the bluff on
Respondents’ property and the properties immediately downcoast. Between 1996 and 2005
Respondents and the owner of a neighboring property, Mr. Mike Brown, attempted to stabilize
the bluff on their properties. Both separately and jointly, Respondents and Mr. Brown obtained
several EPs to authorize temporary development consisting of construction of various shoreline
protection devices, none of which were ever permanently authorized by follow up CDPs;
therefore, all development temporarily authorized remains in violation of the Coastal Act and the
City’s LCP. In addition, the violations at issue in this report include additional development not
authorized by either a CDP or an EP, as discussed more fully herein.

! The City of Encinitas has a certified Local Coastal Program giving it primary permitting and
enforcement jurisdiction over the subject property to the toe of the bluff. The Commission has exclusive
Coastal Act permitting and enforcement jurisdiction over the development at, and seaward of, the toe of
the bluff and exclusive authority to issue Emergency CDPs in both areas. In this case, the City of
Encinitas has formally requested that the Commission be the lead agency in the enforcement actions in
both areas (Exhibit #3 & #4).
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Unpermitted Development

The unpermitted development that is the subject of this proceeding includes grading of a coastal
bluff slope, placement of gravel on the bluff face, and construction of a deck on the top of and
cantilevered over a coastal bluff, all without a CDP. In addition, this proceeding involves the
failure to obtain follow-up CDPs to authorize temporary emergency work, including: 1) grading,
2) installation of a “deadman” stabilization system on the top of the bluff, 3) installation of a soil
anchor system and shotcrete retaining wall below the bluff edge, 4) construction of a 100-foot
long, 27-foot high seawall, 5) construction of a 50-foot long, 50-foot high upper bluff retaining
wall, and 6) construction of an upper bluff wall with a working bench, as permanent
development.” Finally, Respondents failed to comply with numerous aspects of their Emergency
Coastal Development Permits by failing to construct the protective devices based on the
approved plans, failing to colorize and texturize the shoreline protective devices to mimic the
natural bluff face, and failing to submit CDP applications to allow the Commission and the City
of Encinitas to fully review the project to ensure its consistency with the Coastal Act and the
City’s LCP.

Emergency CDPs

As provided for in the Coastal Act and implementing regulations, the Executive Director of the
Commission can issue Emergency Permits in limited circumstances, and generally conditions
these on either later applying for and obtaining a full CDP, or removing the development that
was installed or placed on the property. This is to ensure consistency with the Coastal Act
requirements as required by the Coastal Act. Obviously, a full review of the project,
consideration of alternatives, analysis under the Coastal Act, public hearing and public comment
is not possible for Emergency Permits, which are issued under tight timeframes for exigent
circumstances. Therefore, EPs are legally temporary measures, to be followed up by the regular
CDP process, which provides for the fuller review and public input.

In this particular case, several Emergency Permits were issued separately to Respondents and to
their neighbor, Mr. Brown, for almost identical work, and some EPs were issued to both
Respondents and Mr. Brown as co-applicants. Respondents obtained EPs 6-96-84-G to
construct a “deadman” stabilization system on the top of the bluff and 6-96-117-G to install a
soil anchor system and shotcrete retaining wall below the bluff edge on the face of the bluff. The
EPs obtained as co-applicants with Mr. Brown were 6-00-171-G, for the construction of a 100-
foot long, 27-foot high seawall and 50-foot long, 50-foot high upper bluff retaining wall with
both walls to be colored and texturized to mimic the natural bluff face; and 6-01-042-G for the
construction of an upper bluff wall with a working bench.

The conditional approval of the temporary work authorized by all of the EPs listed above
specifically included a requirement that Respondents either submit a complete CDP application

% The location of most of the development authorized by the EPs has been covered by the unpermitted gravel that
Respondents placed on the face of the coastal bluff. Respondents are unable to confirm which items, if any, were
actually installed on the property, and the co-applicant on many of the EPs, Mr. Brown, has not provided such
information to Commission staff or to the City of San Diego. These items will be addressed in the context of the
CDP application process.
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to seek permanent authorization for the development within a specified time period, or remove
the development in accordance with the deadlines imposed within the conditions of the EPs. In
fact, all of Respondents’ EPs specifically required them to either apply for a regular CDP within
60 days, or remove the emergency work within 150 days (or within 180 days in the case of
Emergency Permit 6-96-117-G). Though Respondents and Mr. Brown as co-applicant submitted
some materials to the Commission as part of an application for a regular CDP (No. 6-02-93),
Respondents and Mr. Brown failed to “complete” the application even after requests were made
by Commission staff listing the specific information required and setting deadlines to submit
such information and complete the application. Respondents also submitted application materials
to the City for a local coastal development permit, but did not complete that process, as well.
The development remains in place without a permit and therefore is a current violation of the
Coastal Act and the City’s LCP. In addition, as noted above, some of the development was not
authorized even temporarily by an EP and is also unpermitted development and a violation of the
Coastal Act.

Jurisdiction

The LCP for the City of Encinitas (“City”) was effectively certified on November 17, 1994. The
unpermitted development at issue in this report occurred both on land owned by the Respondents
and property owned by Mr. Mike Brown, in addition to land seaward of Respondents’ and Mr.
Brown’s properties. This enforcement action addresses the development on the property owned
by Respondents and any land seaward of Respondents’ property.®> Respondents’ property is
located within the City’s LCP area with the coastal bluff portion of the property extending down
to the toe of the bluff, which is the beginning of the Commission’s permitting jurisdiction since,
pursuant to California Public Resources Code (“PRC”) section 30519(b), the Commission retains
permitting jurisdiction over areas that are below the mean high tide line (“MHTL”). The
Commission also has permitting jurisdiction over the seawall at the toe of the bluff since it
touches both the MHTL sand and the bluff and is therefore in both the City’s and Commission’s
jurisdictions, and requires permits from each agency (pursuant to Section 30.80.040.B. of the
City’s LCP)*. In addition, the Commission has jurisdiction over these violations since it issued
the original EPs at issue in the violation.

The Commission has enforcement jurisdiction in this case because some work is at or below the
MHTL, and the City has formally requested, in both written and verbal form, and given
authorization for the Commission to be the lead agency for any necessary enforcement
proceedings regarding the development landward thereof (Exhibit #3 & #4). (See discussion
following).

® The unpermitted development located on and seaward of Mr. Brown’s property is being addressed in a separate
enforcement matter. This Consent Order only addresses the unpermitted development that is located on and seaward
of Respondents’ property.

* Section 30.80.040.B. of the City’s LCP states, “Where a proposed project straddles the boundaries of the... City's
coastal development permit jurisdiction and Coastal Commission's permit jurisdiction, the following procedures
apply: 1. The applicant must obtain separate coastal development permits from each jurisdiction....”
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Commission’s Authority

PRC section 30810 states that the Commission may issue a Cease and Desist Order whenever it
determines that someone has undertaken “any activity that (1) requires a permit from the
commission without securing the permit or (2) is inconsistent with any permit previously issued
by the commission...” PRC section 30810 also states that the Commission may issue a Cease
and Desist Order “to enforce any requirements of a certified local coastal program., under any of
the following circumstances: (1) The local government... requests the commission to assist with,
or assume primary responsibility for, issuing a cease and desist order [or] (2) [t]he commission
requests and the local government... declines to act, or does not take action in a timely manner,
regarding an alleged violation which could cause significant damage to coastal resources.”

In this case, the City has requested that the Commission assume primary responsibility for
issuing a cease and desist order to resolve the subject violation for the area that lies within the
City’s permit jurisdiction area.

As described in more detail below, the unpermitted activity that has occurred on the subject
property clearly meets the definition of “development” set forth in Section 30106 of the Coastal
Act and Section 30.04 of the City’s LCP. No CDP was issued by the Commission or the City for
the development; therefore, the development was undertaken in violation of PRC Section 30600
(generally requiring a CDP for all development in the Coastal Zone) and the City’s LCP, as
described more fully below.

As noted above, a tentative settlement of this matter (Consent Order) has been reached, as more
fully described herein and as reflected in Exhibit #31. Staff recommends that the Commission
approve this Consent Order.

1. HEARING PROCEDURES

The procedures for a hearing on a Cease and Desist Order are outlined in Title 14, Division 5.5,
Section 13185 of the California Code of Regulations (CCR).

For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all
parties or their representatives present at the hearing identify themselves for the record, indicate
what matters are already part of the record, and announce the rules of the proceeding including
time limits for presentations. The Chair shall also announce the right of any speaker to propose
to the Commission, before the close of the hearing, any question(s) for any Commissioner, at his
or her discretion, to ask of any other party. Staff shall then present the report and
recommendation to the Commission, after which the alleged violator(s) or their representative(s)
may present their position(s) with particular attention to those areas where an actual controversy
exists. The Chair may then recognize other interested persons after which time Staff typically
responds to the testimony and to any new evidence introduced.

The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in Title 14, CCR Section
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13186, incorporating by reference Section 13065. The Chair will close the public hearing after
the presentations are completed. The Commissioners may ask questions to any speaker at any
time during the hearing or deliberations, including, if any Commissioner chooses, any questions
proposed by any speaker in the manner noted above. Finally, the Commission shall determine,
by a majority vote of those present and voting, whether to issue the Cease and Desist Order,
either in the form recommended by the Executive Director, or as amended by the Commission.
Passage of a motion, per Staff recommendation or as amended by the Commission, will result in
issuance of the Cease and Desist Order.

Il.  STAFF RECOMMENDATION
Staff recommends that the Commission adopt the following motion:

Motion:

I move that the Commission issue Consent Cease and Desist Order No.
CCC-08-CD-08 pursuant to the staff recommendation.

Staff Recommendation of Approval
Staff recommends a YES vote. Passage of this motion will result in the issuance of Consent
Cease and Desist Order CCC-08-CD-08. The motion passes only by an affirmative vote of the

majority of Commissioners present.

Resolution to Issue Consent Cease and Desist Order:

The Commission hereby issues Consent Cease and Desist Order No. CCC-08-CD-08, as set forth
below, and adopts the findings set forth below on grounds that development requiring a coastal
development permit from the Commission has occurred without such a permit having been
issued and that development has occurred in non-compliance with previously issued emergency
coastal development permits, and development requiring a coastal development permit from the
City of Encinitas has also occurred without such a permit having been issued, in violation of the
requirements of the City of Encinitas’ certified Local Coastal Program.

IV. FINDINGS FOR ISSUANCE OF CONSENT CEASE AND DESIST ORDER NO.
CCC-08-CD-08°

A. Description of Violation

The subject matter of this Consent Cease and Desist Order includes the unpermitted grading of a
coastal bluff slope, placement of gravel on the bluff face, and construction of deck on the top of

> These findings also hereby incorporate by reference Section | of the October 2, 2008 staff report (“Staff
Report and Findings for Issuance of Consent Cease and Desist Order”) in which these findings appear,
which section is entitled “Summary of Staff Recommendation and Findings.”
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and cantilevered over a coastal bluff. In addition, this proceeding involves non-compliance with
previously issued Emergency Coastal Development Permits (including grading and construction
of multiple shoreline protective and bluff stabilization devices) and the failure to obtain follow-
up CDPs to authorize the temporary emergency work as permanent development, as discussed
more fully throughout this staff report.

B. Background: History of Violation on the Subject Properties

The history of this enforcement case dates back several years and was preceded by the failure of
a coastal bluff on Respondents’ and neighboring properties. The Commission staff has made
many attempts over the years to resolve the violations in this area.

Following the bluff failure, Respondents and their neighbors applied for and received several
emergency CDPs from the Commission (both separately and as co-applicants). On June 7, 1996,
the Executive Director of the Commission issued EP 6-96-84-G to Respondents to construct a
“deadman” stabilization system on the top of the bluff and removal of portions of an existing
deck (Exhibit #5). Respondents’ neighbors applied for and received similar EPs for the same
development (Exhibit #6). As with all the EPs issued to Respondents and their neighbors (as
discussed below) as a condition of issuance of EP 6-96-84-G, Respondents and the others
obtaining the EPs were required to apply for a follow-up regular CDP within 60 days of the
issuance of the EP to authorize the temporary emergency work as permanent development to
allow for Commission staff to more fully review the development to ensure its consistency with
Chapter 3 of the Coastal Act. Respondents and the others obtaining the EPs were required to
remove all development temporarily authorized by the EP if they did not receive a follow-up
regular CDP within 150 days of the June 7, 1996 issuance date. Respondents and the others
obtaining the EPs neither submitted a “complete” CDP application to retain the temporary
development nor did they remove the development as required by the EPs.

Approximately 2 months later, on August 16, 1996, the Executive Director of the Commission
issued EP 6-96-117-G to install a soil anchor system and shotcrete retaining wall below the bluff
edge on the face of the bluff (Exhibit #7). Respondents’ neighbors applied for and received
similar EPs for the same development (Exhibit #8). This EP also required Respondents to
submit a follow-up CDP application within 60 days of the issuance date or remove all
development within 180 days if a CDP was not received.® Respondents and the others obtaining
the EPs neither submitted a CDP application to retain the temporary development nor did they
remove the development as required by the EPs.

On March 12, 1997 Commission staff sent Respondents a Notice of Violation letter (“NOV”)
regarding violation of the Coastal Act and EP Nos. 6-96-84-G and 6-96-117-G, issued for
construction of a “deadman” stabilization system on the top of a coastal bluff (Exhibit #9). This
letter notified Respondents that under those EPs, Respondents had 60 days to apply for a
permanent CDP. This letter also stated that Commission staff had confirmed that Respondents
had also constructed a new deck that extended over the bluff edge, without authorization from
the City or the Commission and in violation of the City’s LCP. The letter requested that the deck

® The EPs issued to Respondents’ neighbors had the same required for submittal of follow-up CDP applications.
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be removed. Around this same time, the City also issued two NOVs, on May 2, 1997 and
August 6, 1997, respectively (Exhibit #10 and #11). In an attempt to fully resolve the violations,
on August 20, 1997, a Notice of Intent (“NOI”) to commence Cease and Desist Order
Proceedings was sent to Respondents (a separate NOI was sent to Mr. Brown since Mr. Brown
had undertaken the same unpermitted development on his property) as a result of their non-
compliance with the conditions of the EPs to submit a complete CDP application and to address
new unpermitted development undertaken on Respondents property (Exhibit #12).

On September 11, 1997, the City formally asked the Commission to take primary enforcement
responsibility over the violations on Respondents’ property and on Mr. Brown’s property
(Exhibit #3).

On December 1, 1997, Respondents wrote to the Commission stating that they intended to obtain
the required permits but they felt that the fees required for such permits were prohibitive. They
also stated that there were issues with the need to “de-water” the bluff to increase stabilization
that would require several neighbors working together (Exhibit #13). On December 17, 1997,
Commission staff responded to this letter and agreed that a comprehensive solution to stabilizing
the bluffs may be advisable and that such a solution would necessitate the neighbors all working
together (Exhibit #14). Commission staff indicated its willingness to forestall further
enforcement action for the moment in the hopes that these issues could be resolved, and on the
condition that the respondents agree to toll any applicable statutes of limitation. Commission
staff requested that Respondents sign and return a Waiver of Legal Argument before December
31, 1997, to provide additional time for the parties to work out a resolution of the violation.

On December 23, 1997, a letter was also sent from Commission staff to Mr. Brown regarding the
fact that the Respondents had been in communication with the Commission. The letter was to
inform Mr. Brown of the progress of the Respondents’ case, as the facts were so similar to, and
even intertwined with, the situation on Mr. Brown’s property. A copy of the December 17, 1997
letter to the Respondents was attached to this letter sent to Mr. Brown.

On December 2, 1999, Commission staff sent a letter to Respondents again notifying them that
the conditions of the EPs still had not been met and that the newly constructed deck was still
unpermitted (Exhibit #16). During the previous 2 years enforcement action had been suspended
during litigation between Respondents/Mr. Brown and the City. The litigation filed by
Respondents/Mr. Brown was dismissed; and therefore, to recommence enforcement proceedings,
Commission staff set a new deadline of December 23, 1999, to submit a complete CDP
application. Instead of submitting a CDP application as required, on May 18, 1999, Respondents
submitted an application for a new EP to stabilize the bluff after a new bluff failure. The
Executive Director did not issue this EP due to the fact that Respondents did not provide
Commission staff with sufficient information to conclude the an Emergency (as that term is
defined by the Coastal Act and its implementing regulations) existed.

In a December 22, 1999 letter to Commission staff, Respondents requested a 60 day extension to
the deadline to allow time to gather necessary information to submit a complete CDP application
(Exhibit #17). On February 14, 2000, in an attempt to again get a resolution of the violations, the
Executive Director sent to Respondents and their neighbor a second NOI to commence cease and
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desist order proceedings (Exhibit #18).” This NOI also granted the 60-day extension to submit a
CDP application with the condition that they propose to the City: 1) the removal or relocation of
the unpermitted deck to conform to the City’s LCP, 2) the removal of all failed bluff-stabilization
material, and 3) a new bluff protection plan. If Respondents failed to meet these conditions
Commission staff intended to commence formal enforcement proceedings against them. A blank
SOD form was attached for Respondents and Mr. Brown to complete and submit by March 15,
2000.

Over the next several months, Respondents’ neighbor, Mr. Brown, acted as the main contact
person relating to the violations on both Respondents’ and his properties. No CDP application
was submitted and the violations on both properties continued.

On May 5, 2000, having not received any additional application materials, Commission staff sent
a letter to Mr. Brown informing Mr. Brown that the permit application for shoreline protection
for the properties was still incomplete (Exhibit #19).

Again, instead of submitting the required CDP application to the City and Commission, on
March 8, 2000, Respondents and Mr. Brown requested yet another Emergency Permit. The
Emergency Permit application remained incomplete for several months because Mr. Brown did
not submit all necessary information to allow Commission staff to adequately review the request
(Exhibit #20). On November 20, 2000, the Commission approved a joint EP (6-00-171-G) to
Mr. Brown and Respondents, for the construction of a 100-foot long, 27-foot high seawall and
50-foot long, 50-foot high upper bluff retaining wall with both walls to be colored and texturized
to mimic the natural bluff face to construct a 100 ft. long (Exhibit #21).

On March 12, 2002 Commission staff again attempted to resolve the violations and sent Mr.
Brown and Respondents a letter stating that not only had they again failed to submit the required
CDP application but that the development at the subject properties was not in compliance with
any approved plans of any EP and that, in addition, new unpermitted development had been
placed on the properties (Exhibit #22). This unpermitted development included a bluff top deck,
grading and reconstruction of the bluff slope at a higher elevation than approved in the EP, and
the placement of several tons of gravel on the face of the bluff. This letter set yet another
deadline of March 22, 2002 to contact Commission staff, and a deadline of April 12, 2002 to
resolve the violations.

On May 22, 2002, Respondents sent a letter to the Commission expressing both the
Respondents’ and Mr. Brown’s desire to join as co-applicants in the permit application process
(Exhibit #23). Respondents stated that they expected to submit a final and complete permit
application to Commission staff within two weeks of the letter, as Respondents were waiting to
hear back from the City. In response, on May 29, 2002, the Commission sent a letter to both the
Respondents and Mr. Brown stating that a complete CDP application needed to be submitted
immediately in order to remedy the violations that were still in place on their properties. The
following day (May 30, 2002) Commission staff received a fax from Respondents stating that

" The same NOI was also sent to Mr. Brown.
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they were currently in the process of compiling their complete CDP application but were delayed
in getting the application packet (Exhibit #24). Respondents again asked for additional time.

On June 13, 2002, Commission staff received a partial CDP application (No. 6-02-093) from
Respondents and Mr. Brown. On July 11, 2002 Commission staff sent a letter to both Mr.
Brown and Respondents, noting that the CDP application was incomplete (Exhibit #25). Also
the letter reminded the parties that any permits for development on the bluff top and face needed
to be approved by the City, as the City has permit jurisdiction landward of the toe of the bluff.
The letter clarified that the Commission only has regular permit jurisdiction over the seawall
which is located at the base of the bluff. The letter also informed Respondents and Mr. Brown
that to be complete, the application submitted still was missing the following elements: 1)
approval of the seawall from the City, 2) approval from other applicable agencies as the beach is
a public beach, 3) three copies of complete plans for the seawall, and 4) plans, which, when
complied with, would visually conform the seawall to the surroundings natural bluff.
Commission staff also stated in this letter that the wall would most likely cause beach loss due to
preventing sand supply from reaching the beach. In turn, the Commission intended to require the
applicant to pay an in-lieu sand fee for sand replenishment. Calculations for the in-lieu fee were
included in this letter.

On January 16, 2003, the City also sent Respondents and Mr. Brown a letter stating that the
application for City permits were incomplete and listed several items required to complete the
application and reasons why the information in the application was inadequate (Exhibit #26).

The violations continued to remain unresolved and so in a May 29, 2003 letter, the City again
formally requested that the Commission take primary responsibility for enforcement in the
matter of the seawalls (Exhibit #4).

Despite allowing significant time for the applications to be completed, and the violations
resolved, neither of these occurred. Therefore, on May 19, 2005, Commission staff sent yet
another NOV letter to both the Respondents and to Mr. Brown regarding the unpermitted
development still in place on the subject properties (Exhibit #27). Again, the Commission
requested the parties to submit a complete CDP application. Additionally, the property owners
were notified of the ability of the Commission to record a Notice of Violation (“NOVA”) against
their property. Commission staff requested that Respondents and Mr. Brown submit a complete
application by no later June 3, 2005; however, neither party ever completed an application.

Again, the CCC staff provided time and offered assistance for Respondents to resolve these
violations, but this again did not occur. Therefore, formal enforcement proceedings were re-
initiated via issuance of a Notice of Intent to Record a Notice of Violation and Commence Cease
and Desist Order and Restoration Order Proceedings on July 15, 2008 to Respondents and Mr.
Brown (Exhibit #28). A SOD form was attached and Respondents and Mr. Brown had until
August 4, 2008, to object to the recordation of the NOVA and to return the completed SOD.
Respondents never objected to the recordation of the NOVA, and therefore the Commission sent
it to the County Recorder’s office for recordation on September 5, 2008 (Exhibit #29).
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Soon after the July 15, 2008 NOI was mailed to Respondents, negotiations between Commission
Headquarters Enforcement staff began. Respondents expressed their intention to hire a
consultant to complete their CDP application process and they expressed a desire to conduct any
future proceedings separately from Mr. Brown.

On August 1, 2008, Mr. Bob Trettin faxed a document to Commission staff containing a signed
letter from Respondents naming Mr. Trettin as Respondents’ representative for the purpose of
completing all permit application matters (Exhibit #30). Mr. Trettin’s letter to Commission staff
was also addressed to City staff and expressed a desire to work with Commission staff on a
Consent Order. Mr. Trettin outlined a tentative timeline to obtain the required permits and began
negotiations with Commission staff to resolve the violations through the signing of a Consent
Order.

As stated above, Commission staff and Respondents have worked closely over the last several
months to resolve the violations through a tentative settlement of this matter, attached as Exhibit
#31 of this staff report.

C. Basis for Issuance of Cease and Desist Orders

The statutory authority for issuance of this Cease and Desist Order is provided in PRC Section
30810 of the Coastal Act, which states, in relevant part:

a) If the Commission, after public hearing, determines that any person...has
undertaken, or is threatening to undertake, any activity that (1) requires a permit
from the commission without first securing the permit or (2) is inconsistent with
any permit previously issued by the commission, the Commission may issue an
order directing that person...to cease and desist....The order may also be issued
to enforce any requirements of a certified local coastal program..., or any
requirements of this division which are subject to the jurisdiction of the certified
program... under any of the following circumstances:

(1) The local government... requests the commission to assist with, or assume
primary responsibility for, issuing a cease and desist order.

(2) The commission requests and the local government... declines to act, or does
not take action in a timely manner, regarding an alleged violation which could
cause significant damage to coastal resources.

The following paragraphs set forth the basis for the issuance of the Consent Cease and Desist
Order, by providing substantial evidence that the development meets all of the required grounds
listed in PRC Section 30810 for the Commission to issue a Cease and Desist Order. The findings
listed in the previous sections, above are hereby incorporated by reference into this section.

The Commission is authorized to issue a cease and desist order pursuant to Section 30810(a) in
three separate instances, listed in the text of that statutory section in the following order:
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(1) where development is performed without a required permit from the Commission, (2) where
development is performed in violation of a previously issued permit, or (3) where development
violates requirements of a certified LCP. As discussed above, all of the development at issue
here either received no authorization of any sort under the Coastal Act or received only
temporary authorization, conditioned on the requirement that the Respondents obtain a follow-up
regular CDP from both the City and the Commission to be permanently authorized, which
Respondents never received. The development for which no authorization of any sort was ever
provided is covered under the first or third prong of Section 30810(a), depending on whether that
portion of the development occurred in an area under the Commission’s permitting jurisdiction
or the City’s. The development that was temporarily and conditionally authorized by emergency
permits can be viewed as being covered by any of the three prongs, as it both lacks the necessary
permits under the Coastal Act and LCP and also is in violation of the terms of the EPs.

The proposed Consent Cease and Desist Order will direct Respondents to ensure compliance
with the Coastal Act by ceasing to perform or maintain unpermitted development, to seek all
necessary permits from both the City and the Commission to provide permanent authorization
for all development, and to remove any development for which authorization cannot be obtained.

Development has Occurred without a Coastal Development Permit

Unpermitted development has occurred on and seaward of Respondents’ property without a
CDP. The unpermitted development that is the subject of this Consent Order meets the
definition of “development” in the Coastal Act and the City’s LCP, as explained below.

PRC Section 30600(a) and the analogous Section in the City’s LCP states that, in addition to
obtaining any other permit required by law, any person wishing to perform or undertake any
development in the coastal zone must obtain a coastal development permit. “Development” is
defined by PRC Section 30106 (and more generally in Section 30.04 of the City’s LCP) as
follows:

“*Development’ means, on land, in or under water, the placement or erection of any solid
material or structure; discharge or disposal of any dredged material or of any gaseous,
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any
materials; change in the density or intensity of use of land... change in the intensity of use of
water, or of access thereto; construction, reconstruction, demolition, or alteration of the size
of any structure, including any facility of any private, public, or municipal utility; and the
removal or harvesting of major vegetation other than for agricultural purposes, kelp
harvesting, and timber operations which are in accordance with a timber harvesting plan
submitted pursuant to the provisions of the Z'berg-Nejedly Forest Practice Act of 1973...”

In this case, the unpermitted activities clearly constitute “development” within the meaning of
the above-quoted definition and therefore are subject to the permit requirement of section
30600(a) and the City’s LCP. As previously explained above, Commission staff has verified,
and the Respondents did not dispute, that the cited development on the subject properties was
conducted without a regular CDP from the Commission or from the City. Some of that
development occurred without any CDP at all, and the CDPs that were issued for the other



Consent Cease and Desist Order CCC-08-CD-08 (Sonnie)
Page 13 of 17

development were temporary CDPs (EPs) that specifically required Respondents to obtain
follow-up, regular CDPs, which they failed to do, and those EPs have since expired.

A coastal development permit was not issued to authorize the subject unpermitted development,
the unpermitted development is not exempt from the permit requirements, and therefore, the
requirements for issuance of a Cease and Desist Order under Section 30810 of the Coastal Act
have been met.

Inconsistent with Resource Protection Policies of the Coastal Act

It should be noted that this is not an element which is required for issuance of a Cease and Desist
Order. That is, the Commission does not have to find that the nature of the unpermitted
development is inconsistent with the Chapter 3 policies of the Coastal Act or the resource
protection policies of the City’s LCP in order to issue Cease and Desist Orders under the Coastal
Act (Section 30810). However, this section is provided as background information. The
Commission finds that the development that was installed inconsistent with the EPs and
development that was not authorized by either an EP or a CDP is inconsistent with Chapter 3
policies of the Coastal Act and the LCP regarding the protection of visual resources, public
safety, and public access along this coastal area.

Without obtaining a proper permanent permit authorization, there is no way to know if the
unpermitted development has been built to the correct safety standards, and there has been no
mitigation of any resource impacts, such as impacts to sand supply caused by the seawall and
upper bluff wall, and the impacts to visual resources of the coastal bluff.

The previously approved EPs were granted in an emergency situation to address unexpected
occurrences such as erosion and sloughage of the upper bluff where immediate action was
required to prevent or mitigate loss or damage to life, health, or property. All of Respondents’
and Mr. Brown’s EPs were approved subject to conditions. One of those conditions stated that
any additional work requires separate authorization from the Executive Director; and another
condition stated that the work authorized by the EPs is considered to be temporary and that a
regular CDP must be obtained within a time specific period. Other development, such as the
placement of gravel, construction of a deck, and construction of the shoreline protective device
inconsistent with the proposed project listed in the EPs was undertaken without either a CDP or
EP. As briefly described below, the unpermitted development is inconsistent with Sections
30210 and 30211 (Public Access and Recreation); 30235 (Minimization of Natural Shoreline
Alteration); 30253 (Minimization of Adverse Impacts); and 30251 (Protection of Visual
Resources/Minimization of Natural Landform Alteration) of the Coastal Act, and the analogous
resource protection policies of the City’s LCP.

The existing violations raise several safety issues that render it inconsistent with Section 30253.
Because additional unpermitted development was placed on the bluff slope and at the top of the
bluff (several tons of gravel on the bluff face and a deck at the top of the bluff), authorized plans
were not constructed as proposed, and Respondents did not provide the Commission or the City
with as-built engineering calculations, there is no way that the Commission could conclude that
the unpermitted development minimizes risks or assures stability, as required by Section 30253.
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If the seawall fails, the seawall and the entire slope of gravel behind it could drop onto the public
beach and possibly injure or kill a member of the public. In addition, if the seawall fails, it may
result in the need to construct a much bigger structure to protect the home on the bluff top, which
would be inconsistent with Sections 30210, 30235, and 30251 as well. Another concern is that if
the seawall fails, then it could affect the properties on either side resulting in damage or the need
for more shore and bluff protection.

Also, mitigation measures for impacts on shoreline sand supply caused by the unpermitted
development have not been addressed, as is required by Section 30235. The Commission has
regularly required that property owners who construct seawalls calculate impacts (based on a
formula) and pay money into a fund for beach sand replenishment in order to satisfy the
requirements of Section 30235. As the existing seawall is unpermitted, the impacts are unknown
and unmitigated, in violation of Coastal Act Section 30235 and possibly decreasing the area of
beach available for public access and recreation, inconsistent with Section 30210 and 30211 of
the Coastal Act.

The proposed project in the EPs that temporarily authorized the seawall and upper bluff wall
specifically required a colorized and texturized design feature to mimic the natural coastal bluff
to avoid impacts to the visual resources of this coastal setting. The project was not constructed
in accordance with these features, inconsistent with the EPs and the Coastal Act. Further,
additional unpermitted development, including the placement of several tons of white/grey-
colored gravel on the bluff face and the construction of a bluff top deck that cantilevers over the
bluff edge, was placed on Respondents property. The gravel and deck, as well as the seawall and
upper bluff wall, is completely unnatural and highly visible from the public beach, inconsistent
with Section 30251 of the Coastal Act.

In addition, Policy 2.8 of the City’s LCP discourages any use that would adversely affect the
bluffs and the beach. Also, Goal 8: Policy 8.6 states that the City encourages measures that
replenish sandy beaches. And, finally, Goal 8: Policy 8.7 is intended to protect visual qualities.
As was stated above, the gravel, unfinished seawall, and other protection devices are not built
with visual impact mitigation measures incorporated, as originally proposed in the EPs. They are
not colored or texturized in such a way that would avoid creating impacts to visual resources,
inconsistent with Policy 8.7.

Therefore, while not a necessary element for the issuance of a Cease and Desist Order, the
Commission finds that the unpermitted development is not consistent with the resource
protection policies of the Coastal Act and the City’s LCP.

D. Consent Order is Consistent with Chapter 3 of the Coastal Act

The Consent Order, attached to this staff report (see Exhibit #31) and signed by Respondents,
and the activities required therein, are consistent with the resource protection policies found in
Chapter 3 of the Coastal Act and the City’s LCP. The proposed Consent Order will direct
Respondents to ensure compliance with the Coastal Act and the City’s LCP by ceasing to
perform or maintain unpermitted development, to seek all necessary permits from both the City
and the Commission to provide permanent authorization for all development, and to remove any
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development for which authorization cannot be obtained. Therefore, the Consent Order is
consistent with the Chapter 3 policies of the Coastal Act and the City’s LCP.

E. California Environmental Quality Act (CEQA)

The Commission finds that the issuance of the Consent Order is exempt from any requirements
of the California Environmental Quality Act (CEQA), Cal. Pub. Res. Code 8§88 21000 et seq., and
will not have significant adverse effects on the environment, within the meaning of CEQA. The
Consent Order is exempt from the requirement to prepare an Environmental Impact Report,
based on Sections 15061(b)(3) and section 15061(b)(2), 15307, 15308 and 15321 of the CEQA
Guidelines, which are in Title 14 of the California Code of Regulations.

F. Consent Agreement: Settlement

Chapter 9, Article 2 of the Coastal Act provides that violators may be civilly liable for a variety
of penalties for violations of the Coastal Act, including daily penalties for knowingly and
intentionally undertaking development in violation of the Coastal Act. Respondents have clearly
stated their willingness to completely resolve the violation, including any penalties,
administratively and amicably, through a settlement process. To that end, Respondents have
committed to comply with all terms and conditions of the Consent Order, and not to contest the
issuance or implementation of this Consent Order. Additionally, in light of the intent of the
parties to resolve these matters in a timely fashion and through settlement, Respondents have
also agreed to pay a monetary penalty (see Section IX of the attached Consent Order — Exhibit
#31) to resolve the violations fully, without litigation.®

G. Summary of Findings

1. Richard Sonnie and Lupe Sonnie are owners of property identified as 858-860 Neptune
Avenue, City of Encinitas, San Diego County, APN 254-311-05. Monica Sonnie is the
daughter of the property owners and represents her parents in areas dealing with their

property.

2. Emergency Permit 6-96-84-G was granted to Respondents for construction of a
“deadman” stabilization system on the top of the bluff. Emergency Permit 6-96-117-G
was granted to Respondents to install a soil anchor system and shotcrete retaining wall
below the bluff edge on the face of the bluff. Emergency Permit 6-00-171-G was granted
to Respondents and to Mike Brown, as co-applicants, for the construction of a 100-foot
long, 27-foot high seawall and 50-foot long, 50-foot high upper bluff retaining wall with
both walls to be colored and texturized to mimic the natural bluff face, and Emergency
Permit and 6-01-042-G was granted to Respondents and to Mike Brown, as co-applicants
for the construction of an upper bluff wall with a working bench, respectively.

3. All of the Emergency Permits contained conditions of approval requiring the permittees,
including Respondents, to, among other things, obtain follow-up regular CDPs to

® This Consent Order resolves the violations on and seaward of the Respondents’ property and does not resolve
violations on any other property, including the adjacent, downcoast property owned by Mr. Brown.
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10.

11.

12.

authorize temporary emergency work as permanent development, or to remove the
temporary development within a specified time period if permanent approval was not
obtained. The permittees, including Respondents, did not complete a CDP application
with the City or the Commission for permanent approval of temporary development
authorized by the EPs or for new unpermitted development, which was inconsistent with
the EPs and constitute violations of the Coastal Act.

The permittees, including Respondents, failed to comply with numerous aspects of their
Emergency Coastal Development Permits by failing to construct the protective devices
based on the approved plans, failing to colorize and texturize the shoreline protective
devices to mimic the natural bluff face, and failing to submit CDP applications to allow
the Commission and the City of Encinitas to fully review the project to ensure its
consistency with the Coastal Act and the City’s LCP, in violation of the Coastal Act.

Respondents conducted additional unpermitted development on the subject property
including, but not limited to, grading of the bluff slope, placement of gravel on the bluff
face, and construction of a bluff top deck.

No regular coastal development permit from either the City or the Commission was
obtained for the unpermitted development referenced in paragraphs 2-5 above.

No exemption from the permit requirements of the Coastal Act applies to the violations
on the subject property referenced above.

The unpermitted development referenced above has impacts that are not consistent with
the policies in Chapter 3 of the Coastal Act and the City’s LCP.

The Commission has enforcement jurisdiction in this case because some work is at or
below the Mean High Tide Line, and the City has formally requested, in both written and
verbal form, and given authorization for the Commission to the be lead agency for any
necessary enforcement proceedings regarding the development landward thereof.

On July 15, 2008, the Executive Director informed Respondent that, pursuant to Title 14,
California Code of Regulations, Sections 13181(a) and 13191(a), the Commission
intended to initiate cease and desist order and restoration order proceedings and to record
a notice of violation against them, outlined steps in the cease and desist order and
restoration order process, and provided a Statement of Defense form to Respondents,
pursuant to the regulations and also informed them of remedies available under the
Coastal Act, including the recordation of a Notice of Violation.

Respondents have not submitted a “Statement of Defense” from as provided for in
Section 13181 of Title 14 of the California Code of Regulations and have agreed not to
contest the legal and factual bases and the terms and issuance of this Consent Order.
Respondent also agrees that all of the necessary elements for issuance of a cease and
desist order under Coastal Act Section 30810 have been met.

Respondents did not object to the recordation of a NOVA.
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Staff recommends that the Commission issue the following Consent Cease and Desist Order
attached to this staff report as Exhibit #31.

Exhibit List

Exhibit
Number Description

29.
30.
31.

Site Map and Location

2006 Aerial photograph of subject properties taken from the California Coastal Records
Project, www.Californiacoastline.org

Letter from City of Encinitas to CCC staff requesting assistance in enforcement, 9/11/97
Letter from City of Encinitas to CCC staff requesting assistance in enforcement, 5/29/03
Emergency CDP 6-96-84-G (Sonnie), 6/7/96

Emergency CDP 6-96-82-G (Brown), 6/4/96

Emergency CDP 6-96-117-G (Sonnie), 8/16/08

Emergency CDP 6-96-110-G (Brown), 7/30/96

NOV letter from CCC to Respondents, 3/12/97

. NOV letter from City to Respondents, 5/2/97
. NOV letter from City to Respondents, 8/6/97
. Notice of Intent to Commence Cease and Desist and Restoration Order Proceedings to

Respondents, 8/20/97

. Letter from Respondents to CCC, 12/1/97

. Letter from CCC to Respondents, 12/17/97

. Letter from CCC to Eric Atamian, attorney for Respondents and Browns

. Violation letter from CCC to Respondents, 12/2/99

. Letter from Respondents to CCC requesting extension of 60 days before commencing

with Order proceedings, 12/22/99

. Notice of Intent to Commence Cease and Desist Order Proceedings, 2/14/00

. Letter from CCC to Brown re: incomplete CDP application, 5/5/00

. Letter from CCC to Brown re: incomplete Emergency Permit application, 6/7/00

. Emergency CDP 6-00-171-G (Sonnie/Brown), 11/20/00

. NOV letter from CCC to Respondents, 3/12/02

. Letter from Respondent to CCC re: CDP application submittal, 5/22/02

. Letter from Respondent to CCC re: CDP application submittal, 5/30/02

. Letter from CCC to Respondents/Brown re: incomplete CDP application, 7/11/02

. Letter from City to Respondents and Brown re: incomplete Local CDP application,

1/16/03

. NOV letter from CCC to Respondents/Brown, 5/19/05
. Notice of Record Notice of Violation and Commence Cease and Desist Order and

Restoration Order Proceedings, 7/15/08

Recorded NOVA, San Diego County Recorder’s Office, Doc # 2008-0480406, 9/9/08
Letter from Bob Trettin to CCC stating that he is representative for Respondents, 8/1/08
Signed Consent Cease and Desist Order No. CCC-08-CD-08
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City of
Encinitas

September 11, 1997

Peter Douglas, Executive Director
California Coastal Commission
45 Fremont Strect, Ste. 2000

San Francisco, Ca 94105

Attn; Ravi Subramanian, Analyst, Statewide Enforcement

RE: Encinitas, Ca 92024

1) 828 Neptune Ave 2) 836 & 838 Neptune Ave 3) 860 Neptune Ave
APN 256-011-13-00 APN 256-011-17-01 & APN 254-311-05-00
256-011-17-02
Leonard Okun John & Patricia Brown Richard & Lupe Sonnie
Your File: V-97-008 V-6-97-005 V-6-97-003
Dev. Underpinning piles Bluff Protection devices Bluff Protection Devices

Dear Mr. Douglas:

In reference to the above listed three properties and vour letter of September 3, 1997, the City of Encinitas
hereby request the Coastal Commission 1o assume primary responsibility for issuing a Cease and Desist
Order to the above three listed propertics as per Section 30810¢a) (1) of the Cal. Pub. Res. Code.

The Community Development Department of the City of Encinitas has a code enforcement file open on all
three locations.

For further information, plcasc contact Community Development Director Sandy Holder at 760-633-2689
or Cindy Adams at 760-633-2687,

In the event of any cuestions, please feel free to contact the undersigned.

Sincerely,

auren Wasserman
City Manager

LW:jcc

cC; Sandy Holder Community Devefopment Department
Cindy Admas, Code Enforcement Coordinator

Exhibit 3
CCC-08-CD-08 {Sonnie)
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Cityof

Encinitas T (17 TERIR)
RECELTE]

May 29, 2003 JUN ¢ 2 2002

T
Marsha Venegas, Enforcement Officer
California Coastal Commission
San Diego District
7575 Metropolitan Drive, Suite 103

- . ~
San Drego, CA 921084402

Re:  Case No. 00-062 MUP/CDP, located at 836/838 Neptune Avenue and 858-860 Neptune
Avenue (Sonnie/Brown Residence Seawall) . .

Dear Ms. Venegas:

This letter is a formal request and authorization by the City of Encinitas for the California
Coastal Commission to be the lead agency for any necessary enforcement proceedings related to
the above referenced sea walls.

Per Section 30810 (a) (1) of the Coastal Act, the City of Encinitas formally requests the
California Coastal Commission to assume primary responsibility for enforcement in this matter.

Should you need additional information, please contact Diane Langager at (760) 633-2714.

LM
City Manager

Cc:  Glenn Sabine, City Attorney
Patrick Murphy, Community Development Director

Exhibit 4
CCC-08-CD-08 (Sonnie)
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CALIFORNIA—THE RESOURCES AGENCY

1FORN!A COASTAL COMMISSION
"l DIEGO COAST AREA
1 CAMING DEL RIO NORTH, SUITE 200
DIEGC, CA  92108-1725

) 521-8036 EMERGENCY PERMIT

PETE WILSON, Govemor

Richard and lLupe Sonnie June 7. 1996
(name) : (date)

5424 Castle Knoll Road
(street name & no.)

La Canada, CA 91011
(city, state, zip)
6-96-84-G
Emergency Permit #

On_the top of the bluff at 858-860 Neptune Avenue. Encinitas. San Diego County.
Location of Emergency Work

Construction of a stabilization svystem that includes the installation of two
four (4) foot by ten (10) foot concrete "deadmen" to a depth of four (4) feet
located on each side of the residence approximatel 0 _feet east of the
westernmost portion of the residence, and three 2'X3'X2' concrete blocks
seaward of and adjacent to the westernmost portion of the residence. A 3/4
inch cable will be attached to the deadmen and to the concrefte blocks and
, foundation of the residence (and tension applied). All excavation is proposed

.f‘f to be done by hand with no mechanized equipment to be utilized. Also proposed
is _hand removal of the remaining portions of the existing deck located at the
top of the bluff.

Work Reguested
Dear Applicant:

This letter constitutes approval of the emergency work you or your
representative has requested to be done at the Jocation listed above. I
understand from your information and our site inspection that an unexpected
occurrence in the form of failure of the bluff (lower, mid and upper) reguires
immediate action to prevent or mitigate Toss or damage to 1ife, health,

property or essential public services. The Executive Director hereby finds
that:

(ay An emergency exists which requires action more quickly than permitted
by the procedures for administrative or ordinary permits and the
development can and will be completed within 30 days unless otherwise
specified by the terms of the permit;

(b) Public comment on the proposed emergency action has been reviewed if
time allows; and

(c) The work proposed would be consistent with the requwrements of the
. California Coastal Act of 1976.

Exhibit 5
CCC-08-CD-08 (Sonnie)
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The work is hereby approved, subject to the following conditions:

1. The enclosed form must be signed by the propertv owner and returned
to our office within 15 days. \~

2. Only that work specifically requested as described above and for the
specific property listed above is authorized. Any additional work
requires separate authorization from the Executive Director.

3. The work authorized by this permit must be completed within 30 days
of the above date.

4, Within 60 days of the above date, the permittee shall apply for a
regular coastal permit to have the emergency work be considered
permanent. If a regular permit is not received, the emergency work
shall be removed in its entirety within 150 days of the above date
unless waived by the Director. :

5. In exercising this permit the applicant agrees to hold the California
Coastal Commission harmless from any liabilities for damage to public

or private properties or personal injury that results from the
project.

6. This permit does not obviate the need to obtain necessary
authorizations and/or permits from other agencies.

7. OTHER: See attached Exhibit A

Condition #4 indicates that the emergency work is considered to be temporary 'iﬁ
work done in an emergency situation. If the property owner wishes to have the

emergency work be a permanent development, a coastal development permit must

be obtained. A regular permit would be subject to all of the provisions of

the California Coastal Act and may be conditioned accordingly.

If you have any gquestions about the provisions of this authorization, please
call the Commission's San Diego Area Office.

EMERGENCY PERMIT APPROVED:

s 71 Ao

“Charles Damm, District Director

Exhibit 5
CCC-08-CD-08 (Sonnie)
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EXHIBIT A
Additional Conditions of Approval

7a. If the property subject to this emergency permit is placed in escrow
prior to removal of the deadman system, then the property owner must record a
deed restriction, in a form and content acceptable to the Executive Director,
prior to the initiation of such escrow proceedings. The deed restriction
shall state that, by accepting this emergency permit, the applicant and any
successors in interest hereby agree to remove the deadman system within 150
days of the date of this emergency permit or seek approval of a regular
coastal development permit for permanent retention of the deadman system as
specified in Special Condition #4 of this emergency permit. The document
shall run with the land, binding all successors and assigns, and shall be
recorded free of all prior liens and encumbrances.

b. The construction or placement of ény additional bluff or shore protection
measures, including tiebacks or soil nails or other similar means, are not
authorized with this emergency permit.

c. Disturbance of and excavation on the bluff face is not permitted.

Exhibit 5
CCC-08-CD-08 (Sonnie)
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EMERGENCY PERMIT ACCEPTANCE FORM

Emergency Permit No. 6-96-84-G

Instructions: After reading the attached Emergency Permwt please sign this
form and return within 15 working days.

I hereby understand all of the conditions of the emergency permit being issued
to me and agree to abide by them. I understand that the emergency work is

temporary and a regular Coastal Development Permit is necessary to make it a
permanent installation.

Signature of property owner or
authorized representative

Name

Address

(1151A)

Exhibit 5
CCC-08-CD-08 (Sonnie)
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. CALIFORNIA—THE RESOURCES AGENCY

LJFORNIA COASTAL COMMISSION
o DIEGO COAST AREA
17 CAMINO DEL RIO NORTH, SUITE 200
.AN DIEGO, CA  92108-1725

‘19) 521-8034

PETE WILSON, Gowernor

EMERGENCY PERMIT

Mike Brown June 4 1996
(name) (date)

836-838 Neptune Avenue
(street name & no.)

Encinitas, CA 92024
(city, state, 2ip)
6-96-82-G
Emergency Permit #

On _the top of the bluff at 836-838 Neptune Avenue, Encinitas. San Diego County.
Location of Emergency Work

Construction of a stabilization svstem that includes the installation of two
four (4) foot by ten (10) foot concrete “deadmen” to a depth of four (4) feet
located on each side of the residence approximately 30 feet east of the

_ westernmost portion of the residence and one three (3) foot by three (3) foot

.t deadman at a depth of three (3) feet adjacent to the westernmost portion of

i  the residence. A 3/4 inch cable will be attached to the deadmen and to the
existing foundation for the residence (and tension applied). ATl excavation
is proposed to be done by hand with no mechanized equipment to be utilized.
Also proposed is the removal of any remaining portions of the wooden deck
located on the top of the bluff.

Work Reguested

Dear Applicant:

This Tetter constitutes approval of the emergency work you or your
representative has requested to be done at the Tocation listed above. I
understand from.your information and our site inspection that an unexpected
occurrence in the form of failure of the upper bluff requires immediate action
to prevent or mitigate loss or damage to life, health, property or essential
public services. The Executive Director hereby finds that:

(a) An emergency exists which requires action more quickly than permitted
by the procedures for administrative or ordinary permits and the
development can and will be completed within 30 days unless otherwise
specified by the terms of the permit;

- (b) Public comment on the proposed emergency action has been reviewed if
time allows; and
¢ ©)

The work proposed would be consistent with the reauirements of the
Californ:a Coastal Act of 1976. Exhibit 6
_ xhi

CCC-08-CD-08 (Sonnie)
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The work is hereby approved, subject to the following conditions:

1. The enclosed form must be signed by the propertv owner and returned
to our office within 15 days.

2. Only that work specifically requested as described above and for the
specific property listed above is authorized. Any additional work
requires separate authorization from the Executive Director.

3. The work authorized by this permit must be completed within 30 days
of the above date.

4. Within 60 days of the above date, the permittee shall apply for a
regular coastal permit to have the emergency work be considered
permanent. If a regular permit is not received, the emergency work
shall be removed in its entirety within 150 days of the above date
unless waived by the Director.

5. In exercising this permit the applicant agrees to hold the California
- Coastal Commission harmless from any liabilities for damage to public
or private properties or personal injury that results from the
project.

6. - This permit does not obviate the need to obtain necessary
authorizations and/or permits from other agencies.

7. OTHER: See attached Exhibit A

Condition #4 indicates that the emergency work is considered to be temporary
work done in an emergency situation. If the property owner wishes to have the
emergency work be a permanent development, a coastal development permit must
be obtained. A regular permit would be subject to all of the provisions of
the California Coastal Act and may be conditioned accordingly.

If you have any questions about the provisions of th1s authorization, please
call the Commission's San Diego Area Office. :

EMERGENCY PERMIT APPROVED:

ok o

Charles Damm, District Dxrector

Exhibit 6
CCC-08-CD-08 (Sonnie)
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EXHIBIT A
Additional Conditions of Approval

7a. If the property subject to this emergency permit is placed in escrow
prior to removal of the deadman system, then the property owner must record a
deed restriction, in a form and content acceptable to the Executive Director,
prior to the initiation of such escrow proceedings. The deed restriction
shall state that, by accepting this emergency permit, the appliicant and any
successors in interest hereby agree to remove the deadman system within 150
days of the date of this emergency permit or seek approval of a regular
coastal deveiopment permit for permanent retention of the deadman system as
specified in Special Condition #4 of this emergency permit. The document
shall run with the land, binding all successors and assigns, and shall be
recorded free of all prior liens and encumbrances.

b. The construction or placement of any additional bluff or shore protection
measures or accessory structures, including stairways or other access
structures, walls fences, etc., are not authorized with this emergency permit.

c. Disturbance of and excavation on the bluff face is not permitted.

Exhibit 6
CCC-08-CD-08 (Sonnie)
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EMERGENCY PERMIT ACCEPTANCE FORM

6-96-82-G

Emergency Permit No.

Instructions: After reading the attached Emergency Perm1t please sign this
form and refurn within 15 working days.

I hereby understand all of the conditions of the emergency permit being issued
to me and agree to abide by them. I understand that the emergency work is

temporary and a regular Coastal Development Permit is necessary to make it a

permanent installation.

T ARE,
EL R10

CAUFORNIA-

LIFORNIA ¢
/’h-(N DIEGO COAS

{

CAMING D
DiIEGH ~

Signature of property owner or
authorized representative

Name

Address

(1148A)

Exhibit 6
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ALIFORNIA COASTAL COMMISSION
N DIEGO COAST AREA

11 CAMINO DEL RIO NORTH, SUITE 200

& DIEGO, CA 92108-1725

CALIFORNIA—THE RESOQURCES AGENCY PETE WILSON, Governor

. 521-8036 EMERGENCY PERMIT

Richard Sonnie ¢/o Monica Sonnie Augqust 16, 1996
(name) (date)

£§39 Springbrook North
(street name & no.)

Irvine, CA 92714
(city, state, zip)
6-96-117-G
Emergency Permit #

On _the bluff face of an existing coastal bluff fronting 858/86C Neptune

Avenue, Encinitas. San Diego County.

Location of Emergency Work

The installation of a soil _anchor system on the bluff face directly below the-
bluff edge. The soil nail system will be installed in drilled boreholes in
two (2) rows across the width of the propertyv spaced at five (5) foot
intervals and drilled to a depth of 75 feet and then filled with a steel
reinforced tendon and cement grout. The soil npails will tie into an
approximately 10 ft. high by B-inch thick steel reinforced shofcrete wall
which will be installed over the soil anchors. Applicant also reguests the
option of installing Chance apchors (helical-pier system) in combination with
grouted anchors subject to results of on-site (blufftop) testing. Work will
occur from surface-mounted grade beams extending bevond the bluff edge, and
from the bluff face. without the use of a crane or disturbance fto the bluff
face for construction access.

Work Reguested
Dear Applicant:

This letter constitutes approval of the emergency work you or your
representative has requested to be done at the location listed above. I
understand from your information and our site inspection that an unexpected
occurrence in the form of failure of the lower middie and upper bluff
requires immediate action to prevent or mitigate loss or damage to life,
health, property or essential public services. The Executive Director hereby
finds that:

(3) An emergency exists which requires action more quickly than permitted
by the procedures for administrative or ordinary permits and the
development can and will be completed within 30 days unless otherwise
specified by the terms of the permit;

(b) Public comment on the proposed emergency action has been reviewed if
time allows; and

(c) The work proposed would be consistent with the requirements of the
California Coastal Act of 1976.

Exhibit 7
CCC-08-CD-08 (Sonnie)
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" The work is hereby approved, subject to the following conditions:

1.

The enclosed form must be signed by the property owner and returned
to our office within 15 days.

The work authorized by this permit must be completed within 30 days
of the above date. Only that work specifically requested as
described above and for the specific property listed above is
authorized. Any additional work requires separate authorization from
the Executive Director.

Within 60 days of the above date, the permittee shall apply for a
regular costal development permit to have the emergency work
considered permanent. If a regular permit is not received, the
emergency work shall be removed in its entirety within 180 days of
the above date unless waived by the Executive Director.

In exercising this permit the applicant agrees to hold the California
Coastal Commission harmiess from any tiabilities for damage to publwc

‘or private properties or personal injury that results from the

project.

This permit does not obviate the need to obtain necessary
authorizations and/or permits from other agencies.

OTHER: See attached Exhibit A

Condition #4 indicates that the emergency work is considered to be temporary
work done in an emergency situation. If the property owner wishes to have the
emergency work be permanent development, a coastal development permit must be

obtained.

A regular coastal development permit would be subject to all of the

provisions of the California Coastal Act and may be conditioned accordingly.

If you have any questions about the provisions of this authorization, please
call the Commission's San Diego Area Office.

EMERGENCY PERMIT APPROVED:

ook P

Charles Damm, District Director

Exhibit 7
CCC-08-CD-08 (Sonnie)
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EXHIBIT A

ba. If the property subject to this emergency permit is placed in escrow
prior to removal of the soil nail system, then the permittee must record a
deed restriction, in a form and content acceptable fo the Executive Director,
prior to the initiation of such escrow proceedings. The deed restriction
shall state that, by accepting this emergency permit, the applicant and any
successors in interest hereby agree to remove the soil nail system within 180
days of the date of this emergency permit, or seek approval of a regular
coastal development permit to consider the work permanent, as specified in
Special Condition #3 of this emergency permit. The document shall run with
the land, binding all successors and assigns, and shall be recorded free of
all prior liens and encumbrances.

b. The construction or placement of any accessory or protective structures,
including but not limited to, stairways or other access structures, walls,
fences, etc., not specifically described herein, are not authorized by this
emergency permit.

c. Disturbance of and excavation on the bluff face shall be minimized to the
maximum extent possible.

d. After on-site testing of both the grouted anchor and the Chance anchor in
the field, and within 2 days of completion of installation, the applicant
shall submit to the Executive Director, as-built plans and supporting
calculations for the completed upper bluff stabilization system.

Exhibit 7
CCC-08-CD-08 (Sonnie)
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EMERGENCY PERMIT ACCEPTANCE FORM

Emergency Permit No. _ 6-96-117-G

Instructions: After reading the attached Emergency Permit, please sign this
form and return within 15 working days.

I hereby understand all of the conditions of the emergency permit being issued
to me and agree to abide by them. 1 understand that the emergency work is
temporary and a regular Coastal Development Permit is necessary to maintain
the work for a longer period of time as an interim protection measure.

Signature of property owner or
authorized representative

Name

Adgress

(1298A)

Exhibit 7
CCC-08-CD-08 (Sonnie)
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STATE OF CALIFCRNIA—THE RESOURCES AGENCY FETE WILSON, Govemnor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO COAST AREA
3111 CAMING CEL RIO NORTH, SUITE 200 ™
SAN DIEGO, CA  92108-j725 FilE GQ? {
(619) 5213036 EMERGENCY PERMIT

Mike Brown July 30, 1996
{(name) (date)

836/838 Neptune Avenue
{(street name & no.)

Encinitas., CA 92024
(city, state, zip)
6-96-110-G _
Emergency Permit #

On _the bluff face of an existinag coastal bluff fronting 836/838 Neptune
Avenue, Encinitas, San Diego_County.
Location of Emergency Work

The installation of 3 soil anchor system on the bluff face directly below the
bluff edge. The soil nail system will be installed in drilled boreholes in
two (2) vrows across the width of the property spaced at seven (70 foot
intervals and drilled to a depth of 75 feet and then filled with a steel
reinforced tendon and cement grout. The soil nails will tie into an

approximately 15 ft. high by 8-inch thick steel reinforced shotcrete wall

which will be installed over the soil anchars. Applicant alsg requests the
option of installing Chance anchors (helical-pier system) in combination with

grouted anchors subject to results of on-site (blufftop) testing. MWork will
occur from surface-mounted grade beams extendin evond the bluff ed and
from the bluff face., without the use of a crane or disturbance to the bluff
face for construction access.

Work Requested
Dear Applicant:

This Jetter constitutes approval of the emergency work you or your
representative has requested to be done at the location listed above. I
understand from your information and our site inspection that an unexpected
occurrence in the form of failure of the lower, middle and upper bluff
requires. immediate action to prevent or mitigate loss or damage to 1ife,
health, property or essential public services. The Executive Director hereby
finds that:

(a) An emergency exists which requires action more quickly than permitted
by the procedures for administrative or ordinary permits and the
development can and will be completed within 30 days unless otherwise
specified by the terms of the permit;

(b) Public comment on the proposed emergency action has been reviewed if
time allows; and

(c) The work proposed would be consistent with the requirements of the
California Coastal Act of 1976.

Exhibit 8
CCC-08-CD-08 (Sonnie)
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The work is hereby approved, subject to the following conditions:

1.

The enclosed form must be signed by the property owner and returned
to our office within 15 days.

The work authorized by this permit must be completed within 30 days
of the above date. Only that work specifically requested as
described above and for the specific property listed above is
authorized. Any additional work requires separate authorization from

the Executive Director.

Within 60 days of the above date, the permittee shall apply for a
regular costal development permit to have the emergency work
considered permanent. If a regular permit is not received, the
emergency work shall be removed in its entirety within 150 days of
the above date unless waived by the Executive Director.

In exercising this permit the applicant agrees to hold the California
Coastal Commission harmiess from any liabilities for damage to public
or private properties or personal injury that results from the
project.

This permit does not obviate the need {o obtain necessary
authorizations and/or permits from other agencies.

OTHER: See attached Exhibit A

Condition #4 indicates that the emergency work is considered to be temporary
work done in an emergency situation. If the property owner wishes to have the
emergency work be permanent development, a coastal development permit must be

obtained.

A regular coastal development permit would be subject to all of the

provisions of the California Coastal Act and may be conditioned accordingly.

If you have any questions about the provisions of this authorization, please
call the Commission's San Diego Area Office.

EMERGENCY PERMIT APPROVED:

Harlly, Domom

Charles Damm, District Director

Exhibit 8
CCC-08-CD-08 (Sonnie)
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EXHIBIT A

ba. If the property subject to this emergency permit is placed in escrow
prior to removal of the soil najl system, then the permittee must record a
deed restriction, in a form and content acceptable to the Executive Director,
prior to the initiation of such escrow proceedings. The deed restriction
shall state that, by accepting this emergency permit, the applicant and any
successors in interest hereby agree to remove the soil najl system within 180
days of the date of this emergency permit, or seek approval of a regular
coastal development permit to consider the work permanent, as specified in
Special Condition #3 of this emergency permit. The document shall run with
the land, binding all successors and assigns, and shall be recorded free of
all prior liens and encumbrances.

b. The construction or placement of any accessory or protective structures,
including but not Timited to, stairways or other access structures, walls,
fences, etc., not specifically described herein, are not authorized by this
emergency permit.

c. Disturbance of and excavation on the bluff face shall be minimized to the
maximum extent possible.

d. After on-site testing of both the grouted anchor and the Chance anchor in
the field, and within 2 days of completion of installation, the applicant
shall submit to the Executive Director, as-built plans and supporting
calculations for the completed upper bluff stabilization system.

Exhibit 8
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EMERGENCY PERMIT ACCEPTANCE FORM

Emergency Permit No. __6-96-110-G

Instructions: After reading the attached Emergency Permit, piease sign this
form and return within 15 working days.

I hereby understand all of the conditions of the emergency permit being issued
to me and agree to abide by them. I understand that the emergency work is
temporary and a regular Coastal Development Permit is necessary to maintain
the work for a longer period of time as an interim protection measure..

Signature of property owner or
authorized representative

Name

Address

(1250A)

Exhibit 8
CCC-08-CD-08 (Sonnie)
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STATE OF CALIFORNIA —- THE RESOURCES AGENCY : PETE WILSON, Gowernar

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

3111 CAMINO DEL RIO NORTH, SUITE 200
SAN DIEGO, CA 92108-1725

(819) 521-8036

March 12, 1997

Richard Sonnie ¢/o Monica Sonnie

639 Springbrook North

Irvine CA 92714

Property Location: = 858/860 Neptune Avenue, Encinitas, San Diego County
Violation File: V6-97-003

Permit File: Emergency Permit Nos. 6-96-84-G & 6-96-117-G

Dear Mr. Sonnie:

As you are aware, in response to a substantial biuff failure of the bluff fronting your
property, you were authorized on June 7, 1996, under Emergency Permit #6-96-84-G to
_construct a “deadman” stabilization system on the top of the bluff at 858/860 Neptune
Avenue. Special Condition #4 of the emergency permit states:

Within 60 days of the above date, the permittee shall apply for a regular coastal
development permit to have the emergency work considered permanent. If a regular
permit is not received, the emergency work shall be removed in its entirety within 150
days of the above date unless waived by the Director.

. The 150 day time period expired on November 4, 1996 and a regular coastal development
'permit to maintain the stabilization system has been neither applied for nor approver’ As
such, the “deadman” stabilization system is unauthorized at this time and remains, “nan
apparent violation of the Coastal Act. In addition, to further address the previous bluff
failure, you were authorized on August 16, 1996, under Emergency Permit #6-96-117-G to
install a soil anchor system and shotcrete retaining wall on the face of the bluff fronting
your property. - Special Condition #3 of the emergency permit states:

Within 60 days of the above date, the permittee shall apply for a regular coastal
development permit to have the emergency work considered permanent. If a regular
permit is not received, the emergency work shall be removed in its entirety within 180
days of the above date unless waived by the Executive Director.

Exhibit 9
CCC-08-CD-08 (Sonnie)
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Richard Sonnie
March 12, 1997
Page 2

Again, the 180 day time period expired on February 12, 1997 and a regular coastal
development permit to maintain the stabilization system has been neither applied for nor
approved. As such, the soil anchor system and shotcrete wall are unauthorized at this time
and remain, in an apparent violation of the Coastal Act.

Additionally, it has been reported to this office and verified by site inspection on February
12, 1997, that a deck has been constructed in the rear yard of the property that extends out
over the edge of the biuff, with supports incorporated into the shotcrete retaining wall. This
structure has not been authorized by the City of Encinitas or the Commission. In addition,
based on visual inspection, it appears to have been constructed inconsistent with the City’s
certified LCP which does not permit such structures any closer than 5 feet from the edge of
the coastal bluff. As such, this structure is also unauthorized and should be removed.

You should be aware that failure to comply with the terms and conditions of an approved
coastal development permit and undertaking development without an approved coastal
development permit constitutes a violation of the Coastal Act (PRC §30000 et seq.).
Coastal Act Section 30820(a) provides that any person who violates any provision of the
Coastal Act may be subject to a penalty not to exceed $30,000. Section 30820(b) states
that a person who intentionally and knowingly undertakes development that is in violation
of the Coastal Act may be civililly liable in an amount which shall not be less than $1,000
and not more than $15,000 per day for each day in which the violation persists.

Please contact thls ofﬁce meedaaiely to dlSCUSS resolutlon of this matter. Eamu;e_q

Sincerely,

Lg’e McEachermn
Coastal Planner

cc: Nancy Cave, Statewide Enforcement
Encinitas Code Enforcement

(V69703 doc)

Exhibit 9
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COASTAL COMMISSION
SAN DIEGO .COAST DISTRICT

Richard and Lupe Sonnie
5424 Castle Knoll Road
La Canada, CA 91011

CASE NO. 97-168
NOTICE OF VIOLATION AND ORDER TO ABATE

Notice is hereby given that the property located at 858-860 Neptune Avenue, Encinitas,
CA, APN 254-311-05 is in violation of Section 30.34.020(B)2 of the Encinitas Municipal
Code which prohibits structures, facilities and improvements on the face or at the base of a
coastal bluff unless preemptive measures as defined, justified and approved pursuant to
Encinitas Municipal Code 30.34.020C have been approved.

You are hereby ordered to abate said violation by May 20, 1997. This may be
accomplished by removing the illegal deck structure at the rear of the property. Further, it
is necessary for you to contact Diane Langager, Associate Planner, at 633-2714 to
schedule a pre-application meeting to discuss the discretionary permit application
requirements for allowing the existing retaining wall on the upper coastal biuff to remain on
a permanent basis. All discretionary permits applications must be submitted within 30 days
of the pre-application meeting.

If you have any questions regarding this matter, please contact the Code Enforcement
Office at (619) 633-2685.

Marianne M. Buscemi
Code Enforcement Officer

cc: :Lee McEachern, Coastal Commission
Diane Langager, Associate Planner
Hans Jensen

Exhibit 10
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August 6, 1997

Ricnard and Lupe Sonnie
5424 Castle Knoll Road
La Canada, CA 91011

Case No.: 97-168

FINAL NOTICE OF VIOLATION AND ORDER TO ABATE

You have previously been issued a notice of violation (attached). To
date, you have failed to comply with the City’s directives to correct the
violation. You are hereby ordered to abate this continuing violation by
August 14, 1997.

Failure to comply will result in the initiation of formal enforcement
action to abate the violation.

/72%,(& I ”}ﬂu&/wg

Marianne M. Buscemi
Code Enforcement Officer

cc: Lee McEachern, Coastal Commission
Diane Langager, Associate Planner

Hans Jensen, Senior Civil Engineer Exhibit 11

CCC-08-CD-08 (Sonnie)
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STATE OF CALIFORNIA —~ THE RESOURCES AGENCY PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904-5200

E R AN TIFIED MAIL (Articie No. P 424 402 668

August 20, 1997

Richard R. and Lupe L. Sonnie
5424 Castle Knoll Road,
La Canada Flintridge, CA 91011

SUBJECT:  Notice of intent to commence Cease and Desist Order proceedings
' Coastal Act Violation File No. V-6-97-003
Property address - 860 Neptune Avenue, Encinitas, CA 92024

Dear Mr. and Ms. Sonnie:

This letter is to notify you of the intent of the California Coastal Commission to commence
Cease and Desist Order proceedings as a result of unauthorized development activities
undertaken on your property.

The above referenced violation of the California Coastal Act pertains to development which is
inconsistent with special condition requirements of Emergency Permits (EP) Nos. 6-96-84-G and
6-96-117-G, and additional unpermitted development on your property. The subject property is
located at 860 Neptune Avenue (APN 256-311-05-00), Encinitas. within the Coastal Zone.

On June 7, 1996, you were granted an EP (6-96-84-G) allowing you to undertake temporary
measures to install a ‘deadman’ stabilization system on top of the bluff at your property. Special
condition No. 4 of the EP required you to apply for a regular coastal development permit (CDP)
within 60 days, for permanent authorization of your stabilization project. The same condition
‘also required you to remove the emergency work in its entirety within 150 days if you do not
obtain a regular permit and permanent authorization. The 150-day time period expired on
‘November 4, 1996. -

T .
On July 30, 1996, you were granted an EP (6-96-117-G) allowing you to install a soil anchor
system and shotcrete retaining wall on the bluff face at your property. Special condition No. 3 of
the EP required you to apply for a regular CDP within 60 days, for the permanent authorization
of your stabilization project. The same condition also required you to remove the emergency
work in its entirety within 180 days if you do not obtain a regular permit and permanent
authorization. The 180-day time period expired on January 26, 1997.

On February 12. 1997, Commission staff confirmed the construction of a deck over the edge of
the bluff on your property. There is no record of you obtammg a CDP for this deck from either
the City of Encinitas or the Commission.

Exhibit 12
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August 20. 1997, Richard w.d Lupe Sonnie.
Notice of Intent to commence Cease and Desist Order Proccedings

Through oral and written communications, which include, but are not limited to, a letter dated
March 12, 1997, and a telephone conversation between your daughter, Monica Sonnie, and a
Commission staff member on April 2. 1997, Commission staff has recommended in order to
resolve this violation administratively, you need to submit a CDP application for either
restoration of the property to its pre-violation state or for after-the-fact authorization of the

subject development.

As the City of Encinitas or the Commission staff has not yet received a complete CDP
application, staff has no choice but to commence a proceeding to request the Commission to
issue a Cease and Desist Order pursuant ta Coeastal Act Section 30810. This order would require
you to cease and desist from engaging in any further development activity at the subject property
without first obtaining a CDP to authorize such activity. The order would also prevent you from
continuing to maintain any development at the property that violates the Coastal Act.

In accordance with the Commission regulations, you have the opportunity to respond to the
staff’s allegations as set forth in this notice by completing the enclosed Statement of Defense
form. California Code of Regulations. Title 4, Section 13181(a) requires the return of a

completed Notice of Defense form. The completed Statement of Defense form must be

eived by this offi later r 97. Should you have any questions,
please contact Ravi Subramanian at (415)904-5295.

Sincerely,

W briro—

James W. Burns
Chief Deputy Dircctor

encl.: Statement of Defense form

cc (without enclosure): Sherilyn Sarb, Enforcement Supervisor, San Diego Coast Area Office
Lee McEachern, Coastal Planner, San Diego Coast Area Office
Nancy Cave, Supervisor, Statewide Znforcement Program
Ravi Subramanian, Statewide Enforcement Program
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DEC—-83-97 ©4:82 PM DEFPT. OF PARKS & RECREAT 6132986241

CALIFORNIA
COASTAL COMMISSION
sAN DIEGD CORST DISTRICT

Richard & Lupe Sonnie ¢/o  Monica Sonnie

539 Springbrook North S
livine, CA 92614 "—
{714)558-5501 day Posuit" FaxNote 7671 [Pa [ehges® 2

To ML ¢ | g gﬁ’i!\"! !ﬂﬂf
December 1, 1897 Co/Dapt. To.

m L Phone #

Fac# Far ¥

James Bums

Chief Deputy Director
Calif. Coastal Commission
1 Fremont St Suite 2000
San Francisco, CA 94105

Re: 858 & 860 Neptune Ave. Encinitas, CA 82024
Emergency Coastal Permits #6-96-84 G and #6-96-117-G

Uear Mr Bums:

We are in receipt of your letter dated August 20, 1997 and received Mr. Ravi
Subramanian’s phone messages to my parents on September 16th. This letter
was oniginally drafted on September 13th but we held off mailing it due to Mr.
Subramanian’s phone message that we should hold our response and await
further commumication from your office. We have not yet received any further
sommunication.

We have two temporary permits which require permanent authorization. We have
avery intent and desire to try and make these permits permanent and will resume
the permit process with the City of Encinitas. Please understand that this has
scen an catremely stressful and financially challenging experience for my
parents. As you know, the permit fees and deposits required for these permits
stari at $5,000 and are quite prohibitive.

We had originally hoped to add a lower biuff stabilization plan to the existing
upper bluff solid anchor permit. An integral part of the lower bluff stabilization
involves the de-watering of the areas which drain directly onto our property. The
degree of success of any stabilization design for our property is contingent upon a
comprehensive de-watering plan by the City of Encinitas. We had also hoped to
noordinate a lower bluff stabilization with several of our neighbors affected by the
tiuff collapse. (In addition to Mike Brown.) As you know, a lower bluff
siabiization is a costly undertaking and one which requires the participation of
more than one property owner.

Exhibit 13
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STATE OF CALIFORNIA —~ THE RESOURCES AGENCY PETE WILSON, Goverrno-

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 204-5200

r rtifi il (Arti 4521177

December 17, 1997

Monica Sonnie

Richard and Lupe Sonnie
639 Springbrook North
Irvine, CA 92614

RE: 860 Neptune Ave., Encinitas, CA 92024 (APN 256-311-05-00)

Dear Ms. Sonnie:

This is in response to your letter dated December 1, 1997, to James Burns, Chief Deputy Director.
Following are some of the answers to the questions raised in your letter:

Permit process ;
The Coastal Commission used to be the sole coastal development permit authority in your coastal area. On

November 17, 1994, the Commission certified the City of Encinitas® Local Coastal Program (LCP) and
pursuant to Public Resources Code §30519, on May 15, 1995, transferred coastal development permit
(CDP) authority to the City except in areas of retained jurisdiction (extends seaward from the mean high
tide line of the sea to the territorial boundary of the State of California). Notwithstanding this transfer of
permit authority, §30.80.180B of the LCP authorizes the Coastal Commission to issue coastal development
emergency permits for developments located within the appeliate jurisdiction (developments approved by
the City within 300 ft. of the beach or located between the first public road and the sea). The map shown
below delineates the Commission’s original jurisdiction, the City’s jurisdiction and the area where the
Commission issues emergency permits as it pertains to your parents’ property.

|
I

landward edge of
first public road

IOCEAN }

Appellate jurisdiction & Commission ‘ {
emergency CDP authority ]
& l .- {Coastal Commission jurisdiction
- ““{inciudes regular & emergency CDPs’
City of Encinitas’ LCP ! [ / [[1] !
jurisdiction including regular J [ ! oy
b A

' 3

iNOT TO SCALE ]

|
|
|
|
|

NEPTUNE ~ AVE. / X LOTS |

(first public road)
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December 17, 1997, Sonnie

Therefore, per the City of Encinitas” LCP, any request for an emergency permit for a development that lies
between the mean high tide line of the sea and the first public road paralleling the sea, or within 300 ft. of
the inland extent of the beach should be made to the Coastal Commission. For per}nanent authorization of
any development approved under an emergency permit located from the mean high tide line extending
inland, an application should be made to the City of Encinitas. For permanent authorization of any
development located from the mean high tide line extending seaward, an application should be made to the

Coastal Commission.

Based on each situation emergency permit conditions may require the applicant to obtain a regular CDP for
permanent authorization of the development from the City of Encinitas when the project is located within
the City’s jurisdiction (including Commission’s appellate jurisdiction for the Encinitas LCP) or from the
Commission when the development is in its original/direct jurisdiction. V

Commission regular permit application fees which are set by the State Legislature, for single family
dwellings start at $200. The fee for an emergency permit application is $200. This initial fee is credited
toward the follow-up permanent permit fee when the recipient of an emergency permit applies for a regular
permit application for projects located in the Commission’s jurisdiction. Enclosed herewith is a copy of
the Commission’s permit application fee schedule which should clarify your question regarding multiple
sites and fees. For further details you can also consult the attached copy of Section 13055, Title 14 of the
California Code of Regulations or contact Lee McEachern of our San Diego office.

In regard to your question about consolidation of permits and related fees you need to address the question
to the City as the Commission does not have any authority or input in the fee amounts charged by the City.

E Permit Hi
Your letter refers to temporary permits and that they need permanent authorization. I would like to clarify
that the permits are accurately called “emergency” permits. Section 13009 of Title 14 of the California
Code of Regulations and as used in the Public Resources Code Section 30624 defines “emergency” as a
sudden unexpected occurrence demanding immediate action to prevent or mitigate loss or damage to life,
health, property or essential public service. Emergency permits are valid only for the specified time period
included in the conditions of the permit. The conditions also specify the time period by when permanent
authorization of the development must be obtained or by when removal should occur.

6-96-84-G On June 7, 1996, your parents were granted an emergency permit (EP) No. 6-96-84-G
allowing them to undertake temporary measures to install a ‘deadman’ stabilization system on top of the
Dluff at their property. Special condition No. 4 of the EP required them to apply for a regular CDP within
60 days, for permanent authorization of their stabilization project. The same condition also required them
to remove the emergency work in its entirety within 150 days if they did not obtain a regular permit for
permanent authorization. The 150-day time period expired on November 4, 1996. The stabilization
- -system has not been removed or authorizer. by the City for permanent retention.
h

6-96-100-G On June 28, 1996, your parents were granted EP No. 6-96-100-G for the placement of 50
lineal feet of riprap (1-2 ton stones) approx. 10’w x 40’h at the toe of existing landslide to serve as a
temporary revetment. Standard condition (a) of the EP required them to complete the project within 30
days. The 30-day time period expired on July 27, 1997. Staff records indicate that the project was never

commenced.

6-96-117-G On July 30, 1996, your parents were granted EP No. 6-96-117-G allowing them to install
a soil anchor system and shotcrete retaining wall on the bluff face at their property. Special condition No.
3 of the EP required them to apply for a regular CDP within 60 days, for the permanent authorization of
their stabilization project. The same condition also required them to remove the emergency work in its
entirety within 180 days if they did not obtain a regular permit for permanent authorization. The 180-day
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December 17, 1997, Sonnic

time period expired on January 26, 1997, and the stabilization system has not beén removed or authorized
by the City for permanent retention.

Violations
On February 12, 1997, Commission staff confirmed the construction of a deck that extends over the edge
of the bluff on your parents property. There is no record of them obtaining a CDP for this deck from either

the City of Encinitas or the Commission.

The violations of the California Coastal Act pertains to development which is inconsistent with special
condition requirements of Emergency Permit Nos. 6-96-84-G and 6-96-117-G, and additional unpermitted
development (the deck) on their property. If vour parents want to retain or remove the developments they
have to submit a regular CDP application to the City of Encinitas.

ElNjfio

I have enclosed a copy of the document titied “Questions and Answers on El Nifio” dated October, 1997,
which might address some of the questions you raised. If you require any further clarifications or want to
discuss any specific proposals to address the upcoming winter season, please contact Lee McEachermn of

our San Diego office at (619) 521-8036.

We understand that a comprehensive solution is necessary with the coordination of ail the relevant
neighbors. Please keep Lee McEachern and myself appraised of the past and future developments for a
better understanding of the various issues. We also understand that you/your parents are willing to submit
a CDP application. Per California Code ‘of Regulations, Commission staff are required to submit alleged
Coastal Act violation files to the Office of the Attorney General for appropriate legal action within certain
time periods. To prevent the submittal your parents should sign and return the attached Waiver of Legal
Argument before December 31, 1997. By signing this document your parents waive their right to rely
upon the passage of time (subsequent to the date of your being informed of the unpermitted status of these
development activities up to the date of the termination of the waiver) as a basis for any argument or

. defense in a court of law.

Finally 1 hereby confirm that the Notice of Intent to commence Cease and Desist Order Proceedings dated
August 20, 1997, was rescinded through my telephone message on September 16, 1997. If you have any
further questions you can contact me at (415) 904-5295.

Sincerely < 3,

Ravi Subramanian
Coastal Program Analyst —— ’
Statewide Enforcement ‘

Encl.  Permit application fee schedule
Copy of Section 13055, Title 14 of the California Code of Regulations.

Questions and Answers on El Nifio
“Waiver of Legal Argument

cc: Lee McEachemn, Coastal 'Commission, San Diego
Sherilyn Sarb, Coastal Commission, San Diego
Nancy Cave, Coastal Commission, San Francisco

Exhibit 14
CCC-08-CD-08 (Sonnie)

Page 3 of 3



STATE OF CALIFORNIA — THE RESOURCES AGENCY PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
8AN FRANCISCO, CA 94105-22189
VOICE AND TDD (415) 904-5200

March 27, 1998
Regular & Certified Mail - Article No. Z 154 221 521 181
(NOT FOR PUBLIC RECORDS)
Attorney-Client Privileges

Eric R. Atamian

Blumenthal Ostroff & Markham
1420 Kettner Boulevard, 7th Floor
San Diego, CA 92101-2431

RE: Browns, Sonnies v Okun, City of Encinitas
Dear Mr. Atamian:

For the past four to five days I have left messages on your voice mail attempting to discuss the above
matter and explained the reason for calling in my last message. This is my last attempt to reach you before
I must proceed with formal enforcement action.

My purpose in attempting to contact you is to prevent additional litiéation costs and time to yourself and
your clients. Pursuant to Section 30805.5 of the Public Resources Code, the Coastal Commission has =a 3-
year statute of limitations to initiate action to recover monetary penalties on violations of the Coastal Act.
Towards this process I had sent the enclosed Waivers of Legal Argument forms to your clients. As they

~ have not responded we have no choice but to pursue enforcement action through either a Cease and Desist
Order or referral to the Attorney General’s office for appropriate legal action to obtain compliance of
permit conditions and thereby the Coastal Act. The Waiver of Legal Argument would toll the clock while -
settlement is being pursued between all the parties. Leonard Okun, one of the defendants, has signed a
Waiver of Legal Argument.

If I do not receive the signed Waivers of Legal Argument from your clients before April 10, 1998, I will
proceed with our enforcement action to preserve our options. If you have any further questions you can
contact me at (415) 904-5295.

Sincere

Ravi Subramanian

» Coastal Program Analyst &
Statewide Enforcement "

L
Encl.: Waivers of Legal Argument for the Sonnies and Browns

cc: Mike and Patricia Brown, Richard, Lupe and Monica Syonnie,
bc
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Richard and Lupe Sonnie
860 Neptune Ave., Encinitas, CA 92024

WAIVER OF LEGAL ARGUMENT

On February 12, 1997, Coastal Commission staff determined that development inconsistent with
emergency permit conditions and unpermitted development had been undertaken at 860 Neptune
Ave., Encinitas, CA 92024, San Diego County (APN 254-311-05-00). The development
inconsistent with special condition requirements of Emergency Permit Nos. 6-96-84-G and 6-96-
117-G are as follows:

1) 6-96-84-G  On June 7, 1996, you were granted an emergency permit (EP) No. 6-96-
84-G allowing you to undertake temporary measures to install a ‘deadman’ stabilization
system on top of the bluff at your property. Special condition No. 4 of the EP required
you to apply for a regular CDP within 60 days, for permanent authorization of your
stabilization project. The same condition also required you to remove the emergency
work in its entirety within 150 -days if you did not obtain a regular permit and permanent
authorization. The 150-day time period expired on November 2, 1996. The stabilization
system has not been removed or authorized by the City for permanent retention.

2) 6-96-117-G On July 30, 1996, you were granted EP No. 6-96-117-G allowing you to

-install a soil anchor system and shotcrete retaining wall on the bluff. face at your
property. Special condition No. 3 of the EP required you to apply for a regular CDP
within 60 days, for the permanent authorization of your stabilization project. The same
condition also required you to remove the emergency work in its entirety within 180
days if you did not obtain a regular permit and permanent authorization. The 180-day
time period expired on January 25, 1997. The stabilization system has not been removed
or authorized by the City for permanent retention.

The unpenmtted development is described as the construction of a deck at the rear yard of your
property over the edge of the bluff with supports incorporated into the shotcrete retaining wall.
The unpermitted development requires a CDP from the City for its retention or removal.

Commission staff notified me of the unpermitted status of these development activities as
violations of the California Coastal Act by letter dated March 12, 1997. Commission staff has
informed me that they would prefer to resolve this matter administratively, but may have to
pursue resolution through a court of law should I fail to agree on a administrative resolution to
the alleged violations. '

" 1 have stated that I do not wantfhs@gg;énission to institute enforcement litigation to resolve this
alleged Coastal Act violation pending the conduct of settlement negotiations with Commission
staff. [ have stated also that I wish to file a coastal development permit application with the City
of Encinitas and resolve the violation, pending the City consideration of my application.
Accordingly, I hereby waive my right to rely upon the passage of time subsequent to the date of
my being informed of the unpermitted status of these development activities up to the date of my
termination of this waiver, as noted below, as a basis for any argument or defense in a court of
law, including but not limited to: (1) any applicable statute of limitation; (2) laches; and/or (3)
estoppel.

In exchange for my agreement to such a waiver, I understand that the Commission staff will not
submit this alleged Coastal Act violation file to the Office of the Attorney General for
appropriate legal action until, at minimum, the earlier of the following to occur: 1. The

CCC-08-CD-08 (Sonnie)
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Richard and Lupe Sonnie
860 Neptune Ave., Encinitas, CA 92024

expiration of 30 days from either a) notice to the other party by either the signatory hereto or the
Commission staff of an intent to terminate this wavier or b) my withdrawal, if so I choose, of any
application 1 may submit (pursuant to section 2. below); or 2. The date of the final City
disposition of any application 1 may submit for a coastal development permit or amendment
pursuant to agreement arising out of the aforementioned settlement negotiations.

Name of owners: Richard and Lupe Sonnie
Signature of Richard Sonnie Date
Signature of Lupe Sonnie Date
Exhibit 15
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY : GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA  94105-221%
VOICEZ AND TDD (415) 904-5200

Sent bv Certified Mail
December 2, 1999
Monica Sonnie Richard and Lupe Sonnie .
639 Springbrook North 5424 Castle Knoll Rd.
Irvine, CA 92614 La Cariada Flintridge, CA 91011
(Article No. 387 425 295) (Article No. 387 425 292)

RE: 860 Neptune Ave., Encinitas, CA 92024 (APN 256-011-05-00)
V-6-97-003

Dear Mr., Mrs. and Ms. Sonnie:

On June 7, 1996, you were granted an emergency permit (EP) No. 6-96-84-G allowing you to
install a ‘deadman’ stabilization system along with a tensile cable at your property and remove
remaining portions of an existing deck. Special condition No. 4 of the EP required you to apply
for a regular coastal development permit (CDP) within 60 days, for permanent authorization of
your stabilization project. The same condition also required you to remove the emergency work
in its entirety within 150 days if you did not obtain a regular permit for permanent authorization.
The 150-day time period expired on November 3, 1996. The stabilization system has not been
removed or authorized by the City of Encinitas for permanent retention.

On August 16, 1996, you were granted EP No. 6-96-117-G allowing you to install a soil anchor
system on the bluff face and soil nails in drilled boreholes at your property. Special condition
No. 3 of the EP required you to apply for a regular CDP within 60 days, for the permanent
authorization of the project. The same condition also required you to remove the emergency
work in its entirety within 180 days if you did not obtain a regular permit for permanent
authorization. The 180-day time period expired on February 11, 1997, and the stabilization
system has not been removed or authorized by the City for permanent retention.

We understand that the litigation brought by you and the Browns against Dr. Okun and the City
of Encinitas has been settled. Around April 1998 the Coastal Commissionssuspended formal
action on your Coastal Act violation case to allow for resolutlon@e ~atstanding litigation
between the parties. As that litigation has concluded, we hereby notify you that as of the date of
this letter your violation case has not been resolved and the development performed pursuant to
Commission issued Emergency Permits 6-96-84-G and 6-96-117-G remains without permanent
coastal permit authorization. Therefore, we are re-instituting our enforcement action.

Development located inland from the toe of the bluff and constructed under the scope of an
emergency permit requires a regular CDP from the City of Encinitas for permanent authorization.
Emergency permits are valid only for the specified time period included in the conditions of the
permit. The conditions also specify the time period by when permanent authorization of the
development must be obtained or by when removal should occur.

Exhibit 16
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December 2, 1999, 1tr. to Sonnie
V-6-97-003

On February 12, 1997, Commission staff confirmed the construction of a new deck that extends
over the edge of the bluff on your property. There is no record of you obtaining a CDP for this
deck from either the City of Encinitas or the Commission. The new deck does not conform to the
City’s current LCP (Local Coastal Program) and Municipal Code. Both the LCP and the Code
require a five-foot setback from the edge of the bluff with no supports on the bluff or bluff
protection device. Your deck extends over the edge of the bluff and supports are anchored into
the bluff face.

Finally, on or around May 13, 1999, Commission staff received notice that the bluff on your
property and neighboring properties failed. On May 18, 1999, you submitted an emergency
permit request to our San Diego office. However, the permit was not issued due to lack of
supporting documents or information regarding the work to be performed and on May 28, 1999,
you were notified of such in writing. Please note that no permits have been obtained for
repairing or shoring the bluff or for protecting the residential structure, either from the City or
from the Commission.

The violations of the California Coastal Act pertain to developments that are inconsistent with
special condition requirements of Emergency Permit Nos. 6-96-84-G and 6-96-117-G and the
unpermitted development referenced in this letter. If you want to retain or remove the
developments you have to submit a regular CDP application to the City of Encinitas. Per
California Code of Regulations, the Commission is required to pursue timely legal action to
resolve alleged Coastal Act violation cases on behalf of the people of California. If the City of
Encinitas does not receive a complete CDP application on or before December 23, 1999 for all of
the unpermitted development referenced in this letter, Commission staff will commence Cease

- and Desist Order Proceedings. If you have any questions regarding permit procedures please

contact Gary Cannon of our San Diego office at (619) 521-8036. You can also contact me at
(415) 904-5248.

. siﬁcerely , L

RaviSubramanian
Coastal Program Analyst

- Statewide Enforcement

cc: - Cindy Adams and Diane Langanger, City of Encinitas
Gary Cannon, Coastal Commission, San Diego
Lee McEachern, Coastal Commission, San Diego
Nancy Cave, Coastal Commission, San Francisco
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Richard Sopnie 5

¢/o Momnica Sonnie :
639 Springbrook North D L: @ E W] E . v

ine, CA 92614 L - ¥
frise DEC2 318y —
December 22, 1996 CALIFORNIA ¥

COASTAL COMMISSION | 1
Ravi Subramanian : '
Coastal Program Analyst
Califormia Coastal. Com:mssmn ': ‘
45 Frcmont St. #2000 ‘ : i

Re: 858-860 Neptune Ave. Encinitas, CA 92024

Dear Mr. Subramaman

P recexved a copy of your letter from my parents on 12/20/99. We understand that the
i Coastal Commission is interested in our plans to repair this property. In May 1999
- there was additional movement /sloughing of the original failure on a neighboring;
property. In June 1999 we removed most of the deck on our property; the remaining ;
deck does not extend over the edge of the bluff. Per my previous letters, for financial i;

reasons we plan to submit an application for one final permit for all work that has been

or will be done on our property. We hope 10 be able to do this within the next 60
_ Over the past year we have been preoccupied with resolving the various legal and: &
;  financial issues related o this property. Fer us to build our own seawall withour the i
! participation of our neighbors to the south would be pointless. Anotber reason for ;
~ pursuing our neighbors is that few reputable contractors/designers with expertise m tlus

1 field have been interested in small jobs. We have approached many such comracmrs j
i and it has been next 1o impossible to engage a reputable contractor, design firm, or
permit consultant for fewer than 3 residences. The context of our repamrdesigy. is; quxte
complicated given the different parameters for each property. With Mike Brown we i
have met with Leonard Okun and Gabe Estrada as well as other neighbors to the north t

-and south in an effort 10 convince them to join in our plan to construct a sea wall. :
Currently we have commitments from Sonnie, Brown, Okun and tentatively Estrada.

In the most recent months we have been working with contractors and engineers to
develop 2 design proposal for a lower sea wall/bluff repair that would be suitable.and |
amenable to all property owners. We have recently reccived a prelimigary proposal || -
from Anderson Drilling in San Diego and are working on modifications needed to: i".ii:
address each specific property Because of the holidays, this will probably be delayed |
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December 22, 1999
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by 2 weeks. We respectfully request that you grant us an extension of 60 days before
commencing with Cease and Desist Order Proceedings, in order to give us sufficient |
time for Anderson Drilling to finalize their proposaj, get geotechnical review of the =

final plans and draw up our application.

Pleasc contact me if you have any questions. I will be in the office December 23, 1999
at 714/568-5501. Or you can reach me at home on December 24, 27° at 949/552«
089s5. :

Id

Sincerely,

For Richard and Lupe Sonnie

ERNEYTIE L R T Y WA ST TR 1S

Cc:  Gary Cannon ‘ R
Lee McEachern Pk
Nancy Cave: ‘ i
Diape Lanager , ‘L
| Richard/Lupe Sonnie |
; Mike Brown | : - T
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STATE OF CAUFORNIA -- THE RESOURCES AGENCY GRAY DAVIS, Govemor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904-5200

SENT BY REGULAR AND CERTIFIED MAIL (Article No. Z 154 521 186)

February 14, 2000

John M. Brown and Patricia D. Brown
98 Cascade Key ,
Bellevue, WA 98006

SUBJECT:  Coastal Act Violation File No. V-6-97-005 and V-6-99-001
Property addresses - 836-838 Neptune Avenue, Encinitas, CA 92024
APN 256-011-17-01 and 02

Dear M;. and Ms. Brown:

This letter is to notify you of the intent of the California Coastal Commission to commence a
Cease and Desist Order proceeding with respect to unauthorized development activities
undertaken on your properties in Encinitas, California, as a result of your failure to submit
previously requested coastal development permit applications.

The above referenced violations of the California Coastal Act pertain to development which is
inconsistent with special condition requirements of Emergency Permits (EP) Nos. 6-96-82-G and
6-96-110-G. The subject properties are located within the Coastal Zone at 836 Neptune Avenue
(APN 256-011-17-01) and 868 Neptune Avenue (APN 256-011-17-02), Encinitas.

On June 7, 1996, the Commission granted an emergency permit (EP) No. 6-96-82-G allowing
you to install a ‘deadman’ stabilization system along with a tensile cable at your properties and
remove remaining portions of an existing deck. Special condition No. 4 of the EP required you
to apply for a regular coastal development permit (CDP) within 60 days, for retention and
permanent permit authorization of your stabilization project. The same condition also required
you to remove the emergency work in its entirety within 150 days if you did not obtain a regular
permit for permanent authorization. As of the date of this notice you have neither obtained nor
applied for any such regular permit, and the 150-day deadline for removal of the subject
development passed on November 3, 1996,

On July 30, 1996, the Commission granted EP No. 6-96-110-G allowing you to install a soil
anchor system on the bluff face and soil nails in the shotcrete wall at your properties. . Special
condition No. 3 of the EP required you to apply for a regular CDP within 60 days, for the
retention and permanent permit authorization of the project. The same condition also required
you to remove the emergency work in its entirety within 150 days if you did not obtain a regular
permit for permanent authorization. As of the date of this notice you have neither obtained nor
applied for any such regular permit, and the 150-day deadline for removal of the subject
development passed on December 26, 1996.

We have also determined that, sometime prior to March 13, 1997, you constructed or caused to
be constructed on your properties a new deck that extends over the edge of the bluff. There is no
record of you obtaining a CDP for this deck from either the City of Encinitas or the Commission.
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John and Patricia Brown, Notice ot Intent to commence Cease and Desist Order Proceedings
February 14, 2000

The subject deck does not conform to applicable development standards in the City’s Local
Coastal Program (LCP) and Municipal Code which require a five-foot setback from the edge of
the bluff for any structure. Your deck extends over the edge of the bluff.

Finally, on May 18, 1999, you submitted to our San Diego office another emergency permit
request for additional shoring of the upper bluff. However, the Commission did not issue an
emergency permit due to the lack of supporting documents or information regarding the nature of
the emergency and the work to be performed. On May 28, 1999, you were notified of such in
writing. On July 2, 1999, after Commission staff had determined that you were proceeding with
the development for which you had requested, but had not received, emergency permit
authorization, we hand-delivered a letter asking you to stop the unpermitted development on your

property.

Also on July 2 you submitted to our San Diego office, a letter with sketches from William Catlin,
your engineer, for a proposal to install a steel support deck to re-tighten the chance anchors. On
July 19, 1999 you were notified in writing that such a request could not be acted on until further
information was received. To date this information has not been submitted and no permits have
been obtained for this work either from the City or from the Commission.

On December 2, 1999, we previously wrote you to request that, on or before December 23, 1999,
you submit to the City of Encinitas a complete coastal development permit (CDP) application for
authorization of the unpermitted development. On December 23, 1999, you submitted to us a fax
asking for a 60-day extension to the December 23, 1999 deadline to allow time for submittal of a
proposal for bluff protection after discussion with your neighbors and contractors. We hereby
grant the requested extension subject to requirements outlined below. Additionally, on January
21, 2000, we determined that you have not yet contacted the City nor filed a CDP application for
permanent authorization of these structures.

Only the filing of a complete CDP application with both the City of Encinitas and the
Commission for permanent authorization of these unpermitted structures will cause us to take the
Commission’s enforcement proceeding off-calendar. On or before (30 DAYS FROM THE
DATE OF THIS LETTER) March 15, 2000, you must submit a CDP application to the City of
Encinitas:

1. For the removal and/or relocation of the decks to conform with the City’s current Municipal
Code and Local Coastal Program(LCP);

2. For the removal of failed bluff protection and other construction material debris from the
bluff face; and

3. For new bluff protection development.
On or before (30 DAYS FROM THE DATE OF THIS LETTER) March 15, 2000, you must

submit a CDP application to the Coastal Commission for the removal of failed bluff protective
devices and other construction material debris located on the beach.’

! The application to the Coastal Commission may reqﬁire authorization from the State Parks Department
and the State L.ands Commission.

CCC-08-CD-08 (Sonnie)
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John and Patricia Brown, Notice or intent to commence Cease and Desist Order Proceedings
February 14, 2000

If the City of Encinitas and the Coastal Commission do not receive complete CDP applications
on or before March 15, 2000, we have no choice but to commence a proceeding to request that
the Commission issue a Cease and Desist Order pursuant to Coastal Act Section 30810. Such an
order would require you to cease and desist from engaging in any further development activity at
the subject property without first obtaining a CDP to authorize such activity. The order would
also prevent you from continuing to maintain any development at the property that violates the
Coastal Act.

You have the opportunity to respond to the staff’s allegations as set forth in this letter by
completing the enclosed Statement of Defense form. California Code of Regulations, Title 14,
Section 13181(a) requires the return of a completed Statement of Defense form. The completed
Statement of Defense form must be received by this office no later than March 15, 2000.
Should you have any questions concerning the filing of CDP applications, please contact Lee
McEachern at (619) 421-8036. If you have questions conceming the filing of the Statement of
Defense form, please contact Ravi Subramanian at (415) 904-5248.

icere

/ éeter Do s

Executive Direc

encl.: Statement of Defense form

cc (without enclosure): Lee McEachern, Supervisor, San Diego Coast Area Office
Diane Langanger and Bill Weedman, City of Encinitas
Nancy Cave, Supervisor, Statewide Enforcement Program
"Ravi Subramanian, Statewide Enforcement Program
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ATE OF CALIFORNIA - THE RESOURCES AGENCY - GRAY DAVIS, Govermor

+ALIFORNIA COASTAL COMMISSION

JAN DIEGQ AREA

3111 CAMINO DEL RIO NORTH, SUITE 200
{SAN DIEGD, CA §2108-1725

(619) 521-8036

May 5, 2000

Mr. Mike Brown
1266 Alki Avenue S.W., #600
Seattle, WA 98116

Re: Proposed Shoreline Protection project located below 816-866 Neptune Avenue

Dear Mz. Brown:

On April 4, 2000 you contacted our office to discuss the status of your “permit request”
for shoreline protection fronting your property at 836/838 Neptune Avenue. Commission
staff advised you at that time that no coastal development permit or emergency permit
application for shoreline protection was currently pending in our San Diego office. In
May of 1999 you submitted an emergency permit request (Application No. 6-99-70-G) to
stabilize the bluff at this site, but as you were advised in letters from the Commission
dated May 28, 1999 and July 19, 1999, that request lacked specific information, including
a project description, plans and site specific geotechnical report. Since the requested .
information was never submitted, the emergency request was not completed and,
therefore, it is no longer considered a pending request.

On April 2, 2000 and April 24, 2000, this office received project plans from Michael A. -
McNeff, structural design engineer, for a seawall and upper bluff protection system
below properties extending from 816 to 866 Neptune in Encinitas. He telephoned me and
indicated that he was submitting them per your request. However, since you do not have
an application pending before the Commission, the purpose for submitting the plans is
unclear. In a letter to Peter Douglas dated March 8, 2000, you indicated your intent to
submit a coastal development application to the City of Encinitas. In addition, I
understand that the Commission’s enforcement staff member Ravi Subramanian sent you
a letter on February 14, 2000 requesting that you file applications with the City of
Encinitas for any unpermitted development located within the City’s permit jurisdiction
(the blufftop and bluff-face) and to apply to the Commission for any unpermitted

- development located within the Commission’s permit jurisdiction (the beach below the

- bluff and seaward). Mr. Subramanian gave you until March 15, 2000 to file the requested
- permit applications with the City and the Commission. :

- It is not clear, therefore, if you intend to pursue a regular coastal development permit
through the City in lieu of an emergency permit through the Commission or in addition to
an emergency permit. As we have indicated in our earlier letters, an emergency permit
may be warranted to stabilize the bluffs at the subject site. However, before wecan -
review such a request, a complete application must be submitted. A complete application
must include a formal request, a complete project description, engineered plans, site
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Mike Brown
May 5, 2000
Page 2

specific geotechnical report(s) for all affected properties and authorization from each of
the affected property owners. In addition, you must document why an emergency permit
is necessary such that action must be taken more quickly than the regular permit process.

Please contact our office immediately to clarify this issue. In the meantime, there is
currently no emergency or regular permit request pending before the Commission for the
subject development. Please call me if you have any questions.

Sincerely,

é;ra\{ CMND“A

Gary D. Cannon
- Coastal Planner

Cc: Diane Langager
~ Nancy Cave, Statewide Enforcement Program
-Sherilyn Sarb :
. Lee McEachern

(GStn Disg\GARY\Letters\Browns.1.00.doc)
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STATE OF CALIFORNIA — THE RESOURCES AGENCY GRAY DAVIS, Govemor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

3111 CAMINO DEL RIO NORTH, SUITE 200
SAN DIEGO. CA  92108-1725

(619) 521-8036

June 7, 2000

Mike Brown
1266 Alki Avenue S.W.
Seattle, WA 98116

Re: Emergency Permit Request for 836/838 and 858/860 Neptune Avenue, Encinitas

‘Dear Mr. Brown:

Commission staff has reviewed your letter of May 15, 2000 and Richard Sonnie’s letter
of May 18, 2000 requesting emergency authorization to construct a seawall on the beach
and re-stabilize the upper bluff to protect existing residential structures at the above-cited
addresses in Encinitas. As of this date, we only have your requests along with a copy of
project plans, supporting structural calculations and a copy of several pages from the City
of Encinitas’application. However, we have not received an updated geotechnical
assessment that documents the existing site conditions of the subject and surrounding
properties and documents the appropriate structural solution to the emergency situation.
As we have indicated to you in previous letters and telephone conversations, an updated
geotechnical assessment is information that is required before a valid application for
emergency permit can be filed. Since you have indicated that this information is in your
application to the City, we agreed that providing a complete copy of your City
application may satisfy this requirement. To date we have not received that information.
As such, this office does not have a valid or complete application for an emergency
permit. After an updated geotechnical assessment is completed, we would encourage you
to submit that information along with a new request for an emergency permit for our
consideration. If you have questions regarding this matter, please give me a call.

Sincerely,

Gary D. Cannon
Coastal Planner

cc: Richard Sonnie
City of Encinitas
Lee McEachern

Exhibit 20
CCC-08-CD-08 (Sonnie)
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.irE_OF CALIFORNIA -- THE RESOURCES AGENCY GRAY DAVIS, Govemor

LT
ZALIFORNIA COASTAL COMMISSION

/' SANDIEGO AREA
75 METROPOLITAN DRIVE, SUITE 103
LA N DIEGO, CA 92108-4402
(619) 767-2370
EMERGENCY PERMIT
Emergency Permit No. 6-00-171-G Date: November 20, 2000
Applicants: Mike Brown Richard Sonnie c/o Monica Sonnie
1266 Alki Avenue SW 639 Springbrook N.
Seattle, WA 98116 Irvine, CA 92614

LOCATION OF EMERGENCY WORK: On the beach and blutf fronting 836-838 and 858-
860 Neptune Avenue, Encinitas (San Diego County) (APN’s: 256-011-17, 254-
311-05)

WORK PROPOSED: Construction of a 100 ft. long, 27 ft. high, seawall comprised of 36
inch caissons spaced 8 ft. on center with one row of 13 tiebacks approximately
60 fi. in length with shotcrete facing between the caissons. The seawall will
located along the pre-existing toe of the bluff, approximately 30 ft. landward of
the toe of the existing debris pile. Also proposed is the construction of a 50 fi.
long, 50 ft. high upper bluff retaining wall comprised of 36 inch caissons spaced
approximately 10 ft. on center with one row of tiebacks approximately 70 ft. in
length. Wooden lagging will be placed between the caissons and backfill placed
o behind the wall. The wall will be faced with a colored and textured shotcrete
. application (ref. repair plans by FLM Consuiting Engineers dated 10/17/00).

This letter constitutes approval of the emergency work you or your representative has
requested to be done at the location listed above. | understand from your information and our
site inspection that an unexpected occurrence in the form of gngoing erosion and sloughage

of the upper biuff at the site of an existing landslide requires immediate action to prevent or

mitigate loss or damage to life, health, property or essential public services. 14 Cal. Admin.
Code Section 13009. The Executive Director of the Coastal Commission hereby finds that:

(a) An emergency exists which requires action more quickly than permitted by the
procedures for administrative or ordinary permits and the development can and will be
completed within 30 days uniess otherwise specified by the terms of this permit;

(b) Public comment on the proposed emergency action has been reviewed if time allows;

() As conditioned, the work proposed would be consistent with the requirements of the
California Coastal Act of 1976.

The work is hereby approved, subject to the conditions listed on the attached page.
Sincerely,

PETER M. DOUGLAS
Executive Director

® | Exhibit 21 ~ L
CCC-08-CD-08 (Sonnie) Wﬂ“f’/%ﬁ Z /‘ ¢
| By: DEBORAH LE '
Page 1 of 18 Deputy Director



Emergency Permit 6-00-171-G
November 20, 2000 A

Page 2 \@

CONDITIONS OF APPROVAL:

1.

The enclosed Emergency Permit Acceptance form must be signed by each
PROPERTY OWNER and returned to our office within 15 days.

Oniy that work specifically described in this permit and for the specific properties
listed above is authorized. Any modifications to the described work or
additional work requires separate authorization from the Executive Director.

The work authorized by this permit must be completed within 60 days of the date of
this permit (i.e., by January 20, 2001). This emergency permit is only for the above
described seawall and upper bluff retention system. No other work is approved by
this emergency permit. The construction or placement of any accessory or
protective structure, including but not limited to, stairways or other access structures,
decks, drainage structures or pipes, walls, fences, etc., are not authorized by this -
permit. If during construction, site conditions warrant.changes to the approved
plans, the San Diego District office of the Coastal Commission shall be
contacted immediately prior to any changes to the project in the fieid.

The emergency work carried out under this permit is considered to be TEMPORARY \
work done in an emergency situation. in order to have the emergency work become
a permanent development, a regular coastal development permit must be obtained.

An application for regular Coastal Permit to have the emergency work remain as

permanent shall be submitted within 60 days of the date of this permit (i.e., by

January 20, 2001). If a regular coastal development permit is not received from the

City of Encinitas and/or the Coastal Commission, the emergency work shall be

removed in its entirety within 150 days of the above date unless waived by the

Executive Director.

The subject emergency permit is being issued in response to a documented
emergency condition where action needs to be taken faster than the normal coastal
development permit process would allow. By approving the proposed emergency
measures, the Executive Director of the Coastal Commission is not certifying or
suggesting that the structures constructed under this emergency permit will provide
necessary protection for the blufftop residential structures. Thus, in exercising this
permit, the applicant agrees to hold the California Coastal Commission harmiess
from any liabilities for damage to public or private properties or personal injury that
may result from the project.

This permit does not obviate the need to obtain necessary authorizations and/or
permits from other agencies. PRIOR TO COMMENCEMENT OF CONSTRUCTION,
the applicant shall submit to the Executive Director for review and written approval,
copies of all other required local, state or federal (i.e., State Lands Commission,
Army Corps of Engineers, California Department of Parks and Recreation)
discretionary permits/authorizations for the development herein approved, or provide \,
evidence that none is required.
Exhibit 21
CCC-08-CD-08 (Sonnie)
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Emergency Permit 6-00-171-G
November 20, 2000
Page 3

7. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit to the Executive Director, for review and written approval, final plans for the
seawall and bluff retention system that have been reviewed and approved by the City

- of Encinitas Engineering Department. Said plans shall be in conformance with the
plans dated 10/17/00 by FLM Consulting Engineers and include the following:

a. No local sand, cobbles or shoreline rocks shall be used for backfill or for any
other purpose as construction material. During both the construction and
removal stages of the project, the permittee shall not store any construction
materials or waste where it will be or potentially be subject to wave erosion
and dispersion. Within 5 days of completion of construction, the permittee
shall remove from the bluff face and beach area any and all debris that
results from construction of the approved development.

b. All drainage improvements, including surface swales, hydroaugers, keyways
and bench drains shall be directed such that they exit the property '
perpendicular to the shore and shall not be allowed to cross laterally onto
adjacent properties.

c. The height of the seawall shall be the minimum necessary to provide
adequate protection.

8. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit for review and written approval of the Executive Director, evidence that CAL
OSHA has reviewed and found acceptable with regard to worker safety, the project
plans approved by the City of Encinitas and the proposed construction methods and
sequence.

9. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit for the review and approval of the Executive Director, evidence that a
performance bond, in a form and content acceptable to the Executive Director, has
been accepted by the City of Encinitas for an amount sufficient to cover the removal
of any materials associated with construction of the shore/bluff protective measures
and/or any materials or debris associated with the failure of any of the proposed
structures. The bond shall remain in effect until the protective measures have
received approval by the City of Encinitas and/or the California Coastal Commlssxon
-under a regular coastal development permit for permanent retention.

if you have any questions about the provisions of this emergency permit, please call Lee
McEachern at the Commission’s San Diego Coast Area Office at the address and
telephone number listed on the first page.

Exhibit 21
CCC-08-CD-08 (Sonnie)
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Emergency Permit 6-00-171-G
November 20, 2000
Page 4

EMERGENCY PERMIT ACCEPTANCE FORM

TO: CALIFORNIA COASTAL COMMISSION
SAN DIEGO COAST AREA
7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4402
(619) 767-2370 ’

- RE: Emergency Permit No. 6-00-171-G

SITE HISTORY

In June of 1996, a substantial landslide occurred just south of Beacon’s Beach in the
City of Encinitas, affecting several residential properties, including the properties subject
to this emergency permit. In response to the landslide and the property owners’
requests, the Executive Director of the Coastal Commission issued a number of
emergency permits to several property owners for various types of structures to address
the emergency situation. Three emergency permits each were issued to Mike Brown
and Richard Sonnie. These emergency permits included the construction of a deadman
system on the top of the biuff for each property (which were constructed and remain in
place today), the construction of a shotcrete wall and soil nails (tiebacks) at the upper
bluff (which were constructed; one remains in place and one failed in 1999), and the
"placement of riprap on the beach to protect the properties from wave action (this
emergency permit was never carried out by the property owners and subsequently
expired). Each of the emergency permits that were issued and signed by the property
owners included a requirement that a follow-up regular coastal development permit be
obtained for the emergency measures. To date, neither of the property owners has
obtained a follow-up regular permit, in violation of the terms of the emergency permit.

Subsequent to completion of the emergency repairs, several property owners and the
City were party to litigation regarding the landslide and no further repairs or permits were
sought untit May of 1999 when the upper bluff shotcrete wall failed at 836-838 Neptune
Avenue (Mike Brown). At that time, the property owners subject to this request
submitted an emergency permit request to construct a seawall and upper bluff repairs.
However, the request was rejected by the Executive Director due to lack of information
and the fact that there was no proposal designed by and under the direction of a
licensed engineer. No plans, geotechnical information or other retevant information was
submitted and the property owners were notified in writing of the need to provide such
information. While engineered plans were received with the current emergency permit
request, relevant and up to date geotechnical information addressing current site
conditions or reasons for past failures of protective measures still has not been
submitted. Coastal Commission staff has again requested such information.

Exhibit 21
CCC-08-CD-08 (Sonnie)
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Emergency Permit 6-00-171-G
November 20, 2000
Page 5

ACKNOWLEDGEMENTS

In acceptance of this emergency permit, | acknowledge that Coastal Commission staff has
requested additional geotechnical/engineering information addressing current site conditions
and reasons for past failures of protective measures as it pertains to the subject proposed
emergency measures. | have refused to provide this information. Instead, | acknowledge
that the proposed emergency measures have been engineered based on geotechnical
information that is over two years old and prepared prior to the latest failure of protective
measures. As such, as outlined in the attached memos, the Coastal Commission staff
geologist and engineer have concerns regarding design elements, construction techniques
and engineering and geotechnical assumptions associated with the proposed protective
structures.

] also understand that any work authorized under an emergency permit is temporary and
subject to removal if a regular Coastal Permit is not obtained to permanently authorize the
emergency work. | agree to apply for a regular Coastal Permit within 60 days of the date of
the emergency permit (i.e., by January 20, 2001). | agree to provide the information
outlined in the attached memos from the Coastal Commission’s staff engineer and geologist
as part of the regular coastal development permit application. 1 also acknowledge and
understand that a regular coastal development permit would be subject to all of the
provisions of the City of Encinitas Local Coastal Program and/or the Coastal Act and may be
conditioned accordingly. These conditions may include, but not be limited to, provisions for
long term maintenance and monitoring of the bluff face, a sand mitigation fee, a requirement
that a deed restriction be placed on the property assuming liability for damages incurred
from bluff failures, and restrictions on future construction of additional shore or bluff
protection.

INSTRUCTIONS: After reading the attached Emergency Permit, please sign this form
and return to the San Diego Coast Area Office within 15 working days from the permit's
date.

[ hereby understand all of the conditions of the emergency permit being issued to me and
agree to abide by them,

Mike Brown

Name

Address

Date of Signin
J Exhibit 21
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Emergency Permit 6-00-171-G
November 20, 2000
Page 6

ACKNOWLEDGEMENTS

In acceptance of this emergency permit, | acknowledge that Coastal Commission staff has
requested additional geotechnical/engineering information addressing current site conditions
and.reasons for past failures of protective measures as it pertains to the subject proposed
emergency measures. | have refused to provide this information. Instead, | acknowledge
that the proposed emergency measures have been engineered based on geotechnical
information that is over two years old and prepared prior to the latest tailure of protective
measures. As such, as outlined in the attached memos, the Coastal Commission staff
geologist and engineer have concerns regarding design elements, construction techniques
and engineering and geotechnical assumptions associated with the proposed protective
structures.

| also understand that any work authorized under an emergency permit is temporary and
subject to removal if a regular Coastal Permit is not obtained to permanently authorize the
emergency work. | agree to apply for a regular Coastal Permit within 60 days of the date of
the emergency permit (i.e., by January 20, 2001). | agree to provide the information
outlined in the attached memos from the Coastal Commission’s staff engineer and geologist
as part of the regular coastal development permit application. | also acknowledge and
understand that a regular coastal development permit would be subject to all of the
provisions of the City of Encinitas Local Coastal Program and/or the Coastal Act and may be
conditioned accordingly. These conditions may include, but not be limited to, provisions for
long term maintenance and monitoring of the bluff face, a sand mitigation fee, a requirement
that a deed restriction be placed on the property assuming liability for damages incurred
from bluff failures, and restrictions on future construction of additional shore or bjuff
protection.

INSTRUCTIONS: After reading the attached Emergency Permit, please sign this form
and return to the San Diego Coast Area Office within 15 working days from the permit's
date.

| hereby understand all of the conditions of the emergency permit being issued to me and
agree to abide by them.

Richard Sonnie

Name

Address

Date of Signing Exhibit 21
CCC-08-CD-08 (Sonnie)
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Novempoer 9, 2000

Nemorandum

TO: Lee McEachern
Gary Cannon

FROM: Lesley Ewing W’]

SUBJECT:  Recent Submittal for 836/838 and 858/860 Neptune Avenue, Encinitas

I have reviewed the 10/17/00 plans for the Repair to Bluff Failure 818 — 868 Nepwune
Avenue and the packet of matenal submitted in support of these plans. Itis my
irnpression that, despite the title of the plans, the material is all focused on 836/838 and
858/860 Neptune Avenue and that will be the focus of these comments.

This review has identified a number of concerns regarding this submittal. It also is

recognized that this has been a location of ongoing bluff retreat such that the applicants

hope to start work on something as soon as possible. These engineering comments focus.

on those issues that will assure us that the werk can be undertaken and completed safely

and that the end result will provide the anticipated level of protection without adverse or

unanticipated effects to nearby coastal resources. Many concerms, such as mitigating ;7

mlpacrs to local sand supply and providing a sculpturing or texturing treaopent to all the \n’
alls that will minimize the adverse visual impacts may be addressed at a iater dzic,

throuEh the regular permit application process. However, at this time, the applicant

should be made aware of these possible requirernents and we should be assusred that the

present emergency activities will not preclude future efforts in the regular permit jrocess
to eliminate, minimize or mitigate all possible impacts.

Proposed Project: The proposed project consisted on both upper and lowe. biuil
protection. The upper wall proposes to tie into the existing shotcrete/soil nail wall, where
it still exists, transition this to-a tieback wall that will extend across 836/838 Neptune.
‘The upper wall at 836/838 Neptune will be extended further down the face of the biuff

- than the wall at 858/860 Neptune and the final upper wall at 836/838 Neptune Avenue
will be approximately 50 feet high. The lower wall will be a 27-foot high caisson/beam

tieback system with shotcrete facing betwesn the caissons/beams. The exposed surfaces
will be colored or texmred.

Construction Sequence and Worker Safetv: By letter signed by Mike Brown, dated
16/17/00, the general construction sequence is given that the lower seawall will be
construction in or through the landslide debris, some of the landslide debris may be
regraded, and then the upper wall will be constructed. It is our understanding that Mr.
Brown is an engineer. However, when this letter was signed, he did not provide his
California R.C.E. identification number and it must be assumed that he was commenting
on the construction sequence as an informed property owner and not as the engineer of
record. These sites are experiencing active bluff slumping and it is a very difficult area in

CCC-08-CD-08 (Sonnie)
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which to work. Just as the Commission staff is aware of the significance of continued
oluff rewreat to the property owners, we must be aware of the significance of possible
further bluif retreat to the workers who will be on site and the public who may be using
the beach. Under aregular permit process, the Commission staff would likely
recommend that that Commission be provided with construction plans, a work schedule,
contingency plans if slumps continue to occur during construction, and identification of
all construction work pads, access routes and possibly evacuaticn routes. Such plans are
not requested for every project; however, for this project, the site conditions would
warrant such a request. Also in the regular permit process, it is likely that staff would
contact CAL OSHA and incorporate, to the practicable, their input and comments on the
construction plans, with regard to-worker safety. For the emergency process, to insure
thorough and prompt review of the construction plans for issues of worker safety, itis:
recommended that the emergency permit be conditioned to require CAL OSHA review
and concurrence prier to commencement of work.

Use of Shotcrete in Lower Wall: The lower seawall will use beams and shotcrete. It has
been the experience of the Commission staff that shotcrete does not stand up well to
wave attack and often shatters under the compressive force unless the backing material is
very competence. Since the shotcrete will be applied over the face of the landslide
debris, it is very likely that voids will develop behind the shotcrete and it wil! quickly
become unfunctional. If the shotcrete spalls or cracks, and waves remove material from
behind the seawall, it could compromise the stability of the entire lower wall. Far the:

.regular pzrmii applicaticn, the applicant’s caginesr shiosld provide studics and/or

evidence that shotcrete will not have any likelihood of prcolems for this site. For along-
term solution, the applicant also should be required to analyze the shotcrete and aptions.
to use alternative lagging material between the beams. In addition, due to staff’s
experience with shotcrete and the possibility that some of this material could become
beach debris if the wall is subject to wave attack, it is recommended that the emergency
permit require that the applicant be responsible for the prompt and thorough removal of
all construction material that may be dislodged from the proposed walls or that no langer
provides site stability.

Height of Lower Wall: The lower seawall is planned to be seven feet higher than the
seawall that is proposed for the adjacent property. The height of the wall can te
dependent upon wave run-up or other factors; however the provided material has mot.
shown the basis for this wall height. Since the wall will be exposed as soon as the
landslide debris is washed or graded away from the site, the wall height will greatly affect
its long-term visual impact. The wall should be designed to be as low as possible while
still achieving the necessary erosion protection. ’

Agreement with Background Technical Support: The Preliminary Repair
Recommendations for American Geotechnical, dated March 5, 1998 recommend a.
tieback angle for the lower seawall of 25 degrees. The plans show an angle of 30
degrees. The basis for the new design angle should be provided. Also, in the most
recently submitted engineering plans the total load has been reduced from 63 kips/ft to 43
kips /ft. In both plans, this is noted as being per the geotechnical report; however, there is

CCC-08-CD-08 (Sonnie)
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no further detail or reference for the geotechnical report that is being sited. The basis for
these changes and the most recent geotechnical reference should be provided as part of
the regular permit application.

Design Wave and Scour Devpth: The material provides some quantification of various
types of waves that the engineer anticipates could impact the seawall. This information
should be used to develop the anticipated worst case storm wave scenario (usuaily taken
as a 100-year event or a storm comparable with the 1982/83 El Nifio winter) and ther

" demonstrate that the proposed seawall design is adequate to address this storm without™
structural damage. Concems include wave run-up and overtopping, scour and direct
wave impacts. All these should be addressed for this design option in the regular permit
application. The provided analysis of waves seems to have assumed that the landshide
debris will remain in place for the life of the structure. This may be a valid assumption
for the examination of worst-case overtopping, but if the landslide debris is removed, the
lower part of the wall could be exposed to direct wave impacts and the wall could be
undermined by scour. The wave analysis should also examine the condition where the
entire slide mass that fronts the wall has been removed by wave action and the wall is
exposed to direct wave energy.

Upper Wall: The upper pazt of these sites has already been modified by shotcrete and

anchors that do not now seem to be completely functional. The plans for this upper wall .
need to address what was learned from the first effort and how this plaa will prevent -
similar probiems. The plans {or the vpper wall, 7/28/98 by smerican Geotechuical, stow
the upper and lower tiebacks at different angles, and show the shotcrete seaward of the
tieback plates. Preliminary analysis of this design suggested thar the tieback angles will
cause bending in the shotcrete and by placing the shotcrete seaward of the auchors, there
is nothing to maintain the stability of the shotcrete face. Details of the wall design are
needed as part of the application for a regular permit, as well as details of the transitiom.
between the two different designs.

Alternatives: The application for a regular permit should include a thorough examination
of all feasible alternatives, based both on current site conditions and the site conditions
following actions approved through the emergency permit process.
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STATE OF CALIFORNIA—THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION =27

45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 94105- 2219
. VOICE AND TDD (415) 904- 5200

FAX (415) 904- 5300 ' Lo
Pt

10 November 2000

MEMORANDUM

To:  Lee McEachern, Chief of Permits, San Diego Coast District

From: Mark Johnsson, Senior Geologist

Re:  Brown and Sonnie Emergency Permit; 836-838/858-860 Neptune Avenue,
Encinitas

I have reviewed the submitted materials attached to the above-referenced Emergency
Permit application. This review is based on examination of the following materials:

1) Brown/Sonnie Emergency Application: Additional/Revised Information
submitted October 17, 2000. Includes:

a) “New Information”:

i) Cover letter “Request for Emergency Permit,” dated 17 October
‘ 2000 and signed by Mike Brown and Monica Sonnie

i) Topographic map of site and surrounding area, “stamped CDD
June 12 1998, exhibit 26,” unsigned, undated

iii) Boring log, Tri-County drilling, Inc., dated 1 August 2000,
unsigned.

iv) Boring log, Tri-County Drilling, Inc., dated 23 August 1999, _
unsigned; No location indicated, apparently from 808 Neptune
Avenue

L}

b) “Previously submitted information:”

i) American Geotechnical review letter “Preliminary Repair
Recommendations, Brown Residence, 866 Neptune Avenue,
Encinitas, CA,” dated 5 March 1998, and signed by Gregory
Axten (GE 103), Ralph Jeffery (CEG 1183) and Scott Thoeny
(RCE 48599)

ii) American Geotechnical report “Geotechnical Investigation,
‘ Neptune Bluff Failure, 836-860 Neptune Avenue, Encinitas,
CA,” dated 6 August 1996, and signed by Edred Marsh (RCE

CCC-08-CD-08 (Sonnie)
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50315), Gregory Axten (GE 103), and Ralph Jeffery (CEG 1183),
18 p.

iii) American Geotechnical calculations “Preliminary tieback
calculations,” dated 25 July 1996 and signed by (illegible)

iv) American Geotechnical calculations “Bluff stabilization,” dated

29 July 1996 and initialed by AA

v) Series of slope stability analyses from American Geotechnical,
dated August 1986, unsigned, no explanation other than the
diagrams.

vi) Series of slope stability analyses from Lockwood Singh, dated
March 1998, unsigned. Apparently from 836-838 Neptune
Avenue

vii) Series of slope stability analyses, dated 27 July 2000, unsigned.
Apparently from 808 Neptune Avenue

viii) Direct shear test results, clayey siltstone from 808 Neptuhe
Avenue; unsigned, undated.

2) Engineering Geology Consultant’s review letter “Third-party review letter
FLM Engineers for Sonnie/Brown, 816-866 Neptune Avenue, Encinitas, CA,
Case No: MUP/CDP/EIA,” dated 1 May, and signed by Ernest R. Artim
(CEG 1084) - S

3) Engineering Geology Consultant’s review letter “Supplement to Third-party
review letter FLM Engineers for Sonnie/Brown, 816-866 Neptune Avenue,
Encinitas, CA, Case No: MUP/CDP/EIA,” dated 20 June, and signed by
Ernest R. Artim (CEG 1084)

4) City of Encinitas letter “Present and potential geologic hazard, 836-838
Neptune, 828 Neptune, 858-60 Neptune,” dated 13 July 2000 and signed by
Robert T. Acker (City Manager)

The submittal also included engineering calculations and construction drawings, and
calculations for design waves for the proposed structures, which I refer to Lesley
Ewing, Senior Coastal Engineer, for review. '

I recognize that an ongoing hazardous situation exists at the subject site. Especially in
view of reference (4), I recommend that an Emergency Permit be granted for the
proposed project, contingent upon review of the engineering calculations and plans by

CCC-08-CD-08 (Sonnie)

Exhibit 21

",

b
Y

Page 16 of 18

l



the Senior Coastal Engineer. This recommendation is based on the recognition that life
and property are now in jeopardy, and could be at greater danger during the upcoming
rainy season. Accordingly, I do not recommend taking the time—probably several
months—that would be needed for the applicant to fully address all of the concerns
enumerated below.

One requirement should, however, be attached to the Emergency Permit: that all
drainage improvements, including surface swales, hydroaugers, keyway and bench
drains, be directed to empty toward the beach. That is, all drainage from the site should
exit the property perpendicular to the shore, and should not be allowed to cross
laterally onto adjacent properties. This condition is necessary because it is clear that
high fluid pressures have the capacity to cause slope instability in general; and at this
site in particular ground water appears to have been a factor in both the initial and
ongoing failures. In order to be consistent with section 30253 of the Coastal Act, which
requires that development shall neither create nor contribute significantly to erosion,
geologic instability, or destruction of the site or surrounding area, it is necessary that

drainage that could result in high fluid pressures in the adjacent slide mass or bluff be
directed away from adjacent properties.

I do, however, have several additional concerns about this project; the submitted
materials leave many important questions unanswered. The follow-up Coastal
Development Permit required to make these repairs permanent should not be issued
unless these concerns are adequately addressed.

First, the applicant has submitted no evidence that the proposed project has passed
review by the City of Encinitas. The third-party geotechnical review letters (references 2
and 3) raise several outstanding questions, which are left unanswered by the material in
the Emergency Permit application (reference 1).

In addition, the following questions arise from my review, and will need to be
addressed adequately before a Coastal Development Permit can be issued. These
questions incorporate the outstanding issues raised in the latest of the City review
letters (reference 3). It should be noted that there is little or no discussion of many of the
raw data presented in the application (reference 1), making a comprehensive review
difficult. It is possible that the answers to some of the questions below can be extracted
from these data, but a Registered Geologist or Certified Engineering Geologist will need
to incorporate these raw data into a coherent report addressing these issues in order to
ascertain whether that is the case.

1) Pre- and post-construction slope stability calculations are required. These calculations
should be for the current bluff configuration, which may differ from the profiles
adopted for previous analyses, and for the post-project design based on the plans
submitted. The analyses should demonstrate the increase in the factor of safety that
can be expected from the project. Note that the City (reference 3) requires that “the
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Ipoint out in passing that these slope stability calculations, coupled with the
ground water discussion called on below, are especially important at this site
because the proposed repair does not involve excavation to below the failure
plane of the slide, as is more common practice.

2) A discussion of the mode of failure of the bluff, both in terms of the original landslide
and in its subsequent movements, needs to be presented. How does the proposed
design address the historic record of slope instability at this site?

3) An evaluation of the geologic conditions leading to the failure of the first upper-bluff
shotcrete wall is required. In what ways will the current design not be susceptible to
the same type of failure?

4) An evaluation of the role of ground water in continuing bluff failures is needed. In
what way will the proposed design mitigate against continued or accelerated slope
movements due to high fluid pressures within the remaining slide mass or the bluff?.

5) Finally, it is not clear to me how the construction sequence will ensure the safety of
workers and of the beach-going public. Grading on an unstable landslide mass is
especially hazardous, and must be approached with caution. I believe that Senior
Coastal Engineer Lesley Ewing has proposed oversight requirements to minimize
these risks, and I defer to her recommendations in this regard.

In summary, although many questions remain unanswered concerning the proposed
repair, the seriousness of the current situation, the impending rainy season, and the
time that would be required to fully answers these questions leads me to reluctantly
recommend that the proposed project be approved under an Emergency Permit. Only
after the questions enumerated above are adequately addressed, however, should the
project be allowed to remain under a Coastal Development Permit.

I hope that this review is useful in formulating your recommendatlon Please do not
hesitate to contact me if you have further questions.

Sincerely,

2

‘Mark Jo Wsson
Senior Geologist
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY GRAY DAVIS, Govemor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4402

(619) 767-2370

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT
REGULAR AND CERTIFIED MAIL (Z 513 516 380 & Z 513 516 403)

March 12, 2002

Richard Sonnie
858/860 Neptune Avenue
Encinitas, CA 92024

5424 Castle Knoll Road
La Canada Flintridge, CA 91011

Violation File Number: V-6-97-003
Property location: 860 Neptune Avenue, Encinitas (San Diego County)
Unpermitted Development: (1) Grading of bluff slope, placement of gravel on bluff

face and construction of bluff stabilization devices not in
accordance with approved plans for Emergency Permit
6-01-042-G.

(2) Failure to obtain follow-up regular coastal
development permits to authorize temporary emergency
work (including grading, placement of gravel on the face
of the bluff, a deadman stabilization system, and a
seawall, and rock revetment) as permanent development
as required by Emergency Permits 6-96-84-G, 6-96-117-
G, 6-00-171-G, and 6-01-042-G.

(3) Construction of an unpermitted blufftop deck.
Dear: Mr. Sonnie:

We are interested in resolving the outstanding violations on your property at 860 Neptune
Avenue. As we informed you in our previous letters to you, the above referenced unpermitted
development which has occurred on your property requires a coastal development permit from
the City of Encinitas and the California Coastal Commission. As you are aware, the Commission
has issued several emergency permits 6-96-84-G, 6-96-117-G, 6-00-171-G, and 6-01-42-G
permits authorizing a_temporary ‘deadman’ stabilization system, soil anchor system, grading, and
placement of a seawall on your property. However, as you have been previously informed, and
as clearly stated by one of the Special Conditions of each of the above referenced emergency
permits, the development authorized by those emergency permits was for temporary work only.
Issuance of follow-up regular coastal development permits from the City of Encinitas and the
Coastal Commission are required in order to authorize the temporary emergency work as
permanent development. However, as of this date, neither the Coastal Commission nor the City
of Encinitas has received an application from you to authorize any of the above referenced
temporary emergency work as permanent development. Each of the four above referenced
emergency permits contained a special condition that states:

The emergency work carried out under this permit is considered to be TEMPORARY work done
in an emergency situation. In order to have the emergency work become a permanent
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development, a regular coastal development permit must be obtained. An application for
regular Coastal Permit to have the emergency work remain as permanent shall be submitted
within 60 days of the date of this permit...If a regular coastal development permit is not
received from the City of Encinitas and/or the Coastal Commission, the emergency work shall
be removed in its entirety within 150 days of the above date unless waived by the Executive
Director.

We have verified that you are in receipt of our letter to you dated February 14, 2000, which
informed you that: (1) unpermitted development has occurred on your property and (2) in order to
resolve this matter administratively and avoid the possibility of court-imposed fines and penalties,
the deadline for you to submit a complete coastal development permit application to either
authorize the as-built development or remove the unpermitted development and restore the site
was March 15, 2000. As of this date, our office has not received an application for the above
unpermitted development.

Specifically, our records indicate that on June 7, 1996, Emergency Permit (EP) No. 6-96-84-G
was issued for temporary measures to install a ‘deadman’ stabilization system on top of the bluff
at your property. On August 16, 1996, EP No. 6-96-117-G was issued for the installation of a
temporary soil anchor system on bluff face directly below the bluff edge. Both these
developments were constructed. However, the soil anchor system has subsequently failed. In
addition, it appears that in 1997, a new deck was constructed on your properties which extends
over the edge of the bluff. There is no record of you obtaining a coastal development permit for
this deck from the City of Encinitas.

On November 20, 2000, EP No. 6-00-171-G was issued for the construction of a 100 ft. long, 27
ft. high, seawall comprised of 36 inch caissons spaced 8 ft. on center with one row of 13 tiebacks
approximately 60 ft. in length with shotcrete facing between the caissons and the construction of
a 50 ft. high upper bluff retaining wall comprised of 36 inch caissons spaced approximately 10 ft.
on center with one row of tiebacks approximately 70 ft. in length. However, our records indicate
that you did not exercise this permit for the upper bluff development. The mid and upper bluff
development was exercised under a later permit, EP No. 6-01-042-G. On November 24, 2000
you signed in agreement to all terms and conditions of EP No. 6-00-171-G.

In addition to the failure to obtain a regular coastal development permit to authorize the above
referenced temporary emergency work as permanent development, it also appears that the
development that has occurred on site is not in compliance with the approved plans authorized by
EP No. 6-01-042-G. The development that appears to be in non-compliance with the approved
plans includes grading and reconstruction of the biuff slope at a higher elevation than the
approved elevation at + 70 MSL and the placement of several tons of gravel on the face of the
bluff.

As previously stated, the unpermitted development is inconsistent with special condition
requirements of Emergency Permits Nos. 6-96-84-G, 6-96-117-G, 6-00-171-G, and 6-01-042. In
addition, the construction of a deck that extends over the edge of the bluff on your property, which
is located in the Coastal Zone, requires a coastal development permit. Although you are entitled
to submit an application for the unpermitted deck, please note that this development does not
appear to be consistent with the certified City of Encinitas Local Coastal Program (LCP).
Therefore, we suggest you submit a coastal development permit application to the City of
Encinitas for its removal. A follow-up regular coastal development permit is required in order to
authorize all work as permanent deveiopment. Section 30600(a) of the Coastal Act states that in
addition to obtaining any other permit required by law, any person wishing to perform or
undertake any development in the Coastal Zone must obtain a coastai development permit. Any
development performed without a coastal development permit constitutes a violation of the
California Coastal Act. ‘

In most cases, violations involving unpermitted development may be resolved administratively,
avoiding the possibility of court-imposed fines and penalties, by removal of the unpermitted
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development and restoration of any damaged resources or by obtaining a coastal development
permit authorizing the development after-the-fact. Removal of the development and restoration of
the site may require a coastal development permit. Because the above referenced development
is located within both the City of Encinitas’ coastal permit jurisdiction as well as the Commission’s
retained permit jurisdiction, permits are required from both agencies for the above referenced
development.

In order to resolve this matter administratively, you were previously requested to submit an
application by March 15, 2000, to either approve the unpermitted development or to remove the
unpermitted development and restore the site to its previous condition. Although we would still
prefer to resolve this matter administratively, please be aware that if such resolution is not
reached in a timely manner, Coastal Act Section 30820 (a) provides that any person who violates
any provision of the Coastal Act may be subject to a penalty of up to $30,000. In addition, to
such penalty, Section 30820 (b) states that a person who intentionally and knowingly undertakes
development that is in violation of the Coastal Act may be civilly liable in an amount which shall
not be less that $1,000 and not more than $15,000 per day for each day in which the violation
persists.

In order to resolve the violation on your property as expeditiously as possible and to reduce the
possibility of any court-imposed monetary penalty or fine, please submit a complete Coastal
Development Permit Application for removal of the unpermitted deck to the City of Encinitas and
a separate follow up application for the upper bluff stabilization devices and the work on the face
of the bluff on your property no later than April 12, 2002, to the City of Encinitas. Please submit
an additional coastal development permit application to the California Coastal Commission,
addressed to my attention, by no later than April 12, 2002, for the seawall. Please contact me no
later than March 22, 2002, regarding how you intend to resolve this violation. We hope that you
will choose to cooperate in resolving this violation by submitting a permit application for all above
referenced unpermitted development to both the City of Encinitas and to the California Coastal
Commission by April 12, 2002. If you do not, we will consider pursuing additional enforcement
action against you.

Thank you for your attention to this matter. If you have any questions regarding this letter or the
pending enforcement case, please feel free to contact me at (619) 767-2370.

Sincerely,

[/

Marsha Venegas
Enforcement Officer

cc: Steve Hudson, Enforcement Supervisor, Southern Districts, CCC
Sherilyn Sarb, District Manager, San Diego District, CCC
Lee McEachern, Supervisor, San Diego District, CCC

Enclosures: Coastal Development Permit Application, Emergency Permits 6-96-84-G, 6-96-117-G,
6-00-171-G, and 6-01-042-G.
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MONICA SONNIE pren
639 SPRINGBROOK NORTH E , Py
IRVINE, CA 92614 lwim Wiy

WORK (714) 568-5501 Fax: (714) 744-8534 TR@@@ﬁW

May 22, 2002

MAY Z

CAL\FORN\G\S(
COASTAL COMM T
Marsha Venegas 5AN DIEGD COA ST Lo~
Calif. Coastal Commission
7575 Metropolitan Dr. Suite 103

San Diego, CA 92108

Re:  Richard Sonnie /838-860 Neptune Ave. Encinitas, CA 92024
Mike Brown 836-838 Neptune Ave. Encinitas, CA 92024

Dear Ms. Venegas:

Mike Brown has told me that you have requested that we submit our joint application for permit
to the Coastal Commission (CC) now. When we met with Lee McEachern in November 2000

- regarding our project we asked him to clarify the permit process as well as Sandy Holder’s
August 2000 letter to the Coastal Commission.

Lee told us that the Coastal Commission has original permit jurisdiction for the lower wall. He
told us that the CC reviews a CDP application after the city issues its MUP. Lee also told us that
the upper and mid bluff areas are under appeals jurisdiction and the city issues the permits for
those areas. Based on our conversation with Lee, we understood the process for our project to
be 1) CC issues Emergency permit, 2) We submit to City for MUP 3) We submit to CC for
CDP. We were under the impression that the City had to approve our MUP prior to submitting
an application to the CC for a CDP.

*" 1 am finishing our landscape plan for submittal to the City of Encinitas, which based on
communication to date from the City, is the last document required for our MUP permit. I hope
to submit this landscape plan to the City by Friday, May 24, 2002. The next City of Encinitas
Preemptive Bluff Measure Subcommittee meeting'is June 10", so we may not hear back from the
City until then. Also our Final Geotechnical report was submitted to the City earlier this month
and 1s still in planning Teview.
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Page Two
May 22, 2002

As soon as I complete the Landscape Plan I can submit a California Coastal Commission Permit
Application packet. I expect to submit this to you within the next 2 weeks. Note that most of
this information that will be included in our application packet was submitted to Lee McEachern
at the time the reports became available.

However, in order for me to complete the package, please fax me a éopy of the Memo e-ntit}ed
“Applicants for Shorefront development” dated 12/13/93, referenced on page 7 of the application
packet. My fax at work is 714/744-8534.

cc: Lee McEachern
Mike Brown
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MONICA S8ONNIE

638 SPRINGBROOK NORTH

IRVINE, CA §2814

WORK (714) 8685501 Fax: (714) 7448534 E@EHW@@
[}

My 30, 2002 MAY 3 1 2002
COAS%QLIggmeSI

M“Bha VW ) A ] ON

g isgion SAN DIEGO COAST DISTRICT
7575 Metropolitan Dr. Suite 103
San Diego, CA 92108

Re: Richard Sormie / 838-860 Neptune Ave. Encinitas, CA 92024
Mike Brown 336-838 Neptune Ave. Encinitas, CA 92024

Dear Ms. Venegas:

I am in the process of compiling our application to the Coastal:Cornmission. As we indicated
eatlier, we already have an existing CDP/MUP/EIA spplication on flle with the City of Encinitas
(Case # 00-062, 00-33) '

Unfortunately I have been delayed in getting our application packet to you as plarmed. I have boen
working extended hours on a special project. at work and will be out of town all next week. 1
expect to have the application to you by June 14*,

Also, T still need you to fix e & copy of the Memo entitled “Applicants for Shorefront
development™ dated 12/13/93, This is reforenced on page 7 of the application packet but is not
included in the packet, My fax at work is 714/744-8534.

Exhibit 24
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY GRAY DAVIS, Govemor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO. CA 921084402

(619) 767-2370

July 11, 2002

Mike Brown
1266 Alki Ave. SW

Seato, W 561 FILE COPY

Richard Sonnie
639 Springbrook North
Irvine, Ca 92614

Re: Coastal Development Permit Application #6-02-93
Dear Mr. Brown and Mr. Sonnie:

Commission staff has reviewed the above cited permit application for after-the-fact
construction of an approximately 92 ft.-long, 22 ft.-high concrete seawall at the base of the
bluff below 836-860 Neptune Avenue in Encinitas, and determined that additional

information is necessary in order to properly review this application and schedule it for
public hearing.

Although the application request identifies the development as including elements on the
blufftop and bluff face such as a concrete deadman system, deck, Chance anchors, shotcrete
wall and gravel backfill, the only portion of the described development within the
Commission’s regular permit jurisdiction appears to be the seawall which is located at the
base of the bluff. The City has coastal permit jurisdiction over the bluff face and blufftop.
Therefore, a coastal development permit for these elements needs to be applied for with the
City. However, although the City has coastal permit jurisdiction over the bluffs and
blufftop, any coastal development permit approved by the City would still be subject to
appeal to the California Coastal Commission.

~a: Therefore, the subject application appears to be limited to the construction and color
treatment of the seawall. In order to complete the application for the seawall, the following
items are required: )

» Copies of all final approvals for the seawall from the City of Encinitas
(MUP/CDP/EIA 00-062/00-33)

* Since the seawall will be located on the public beach, please submit documentation
from the State Lands Commission, Army Corps of Engineers and State Parks and
Recreation Department of any permits or authorizations required by their agencies.

» Please submit 3 copies of the as-built plans for the seawall Exhibit 25 '
CCC-08-CD-08 (Sonnie)
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Sonnie/Brown #
July 11, 2002
Page 2

e Because of the adverse visual effects associated with the seawalls, please document
the manner in which the seawall will be colorized and textured to match the natural
bluffs. While the application discusses a color stain, the Commission will likely
also require that the face of the seawall be textured or sculpted to have a more
natura] appearance similar to other seawalls south the subject site.

Finally, because seawalls adversely affect sand suppty by preventing sand from within the
bluffs from reaching the beach, the Commission will require that the loss of this bluff
material be mitigated by the applicants’ contribution of an in-lieu fee for sand
replenishment. Please perform the calculations required to determine this amount by
completing the enclosed “In-lieu Fee Worksheet”.

When all required information is received, reviewed by staff and found to be adequate to
analyze the project, your application will be filed and scheduled on the next available
Commission agenda. If you have any questions, please feel free to call me.

Sincerely,

Gor D Cam

Gary D. Cannon
Coastal Program Analyst

cc: City of Encinitas
Enclosure

(\Tigershark1\Groups\San Diego\GARY\NFL\6-02-93 Sonnic Brown nfl.doc)

Exhibit 25
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Beach Sand Replenishment
In-lieu Fee Worksheet
836 to 860 Neptune Avnue
CDP #6-02-93

Volume of sand to rebuild the area of beach lost due to encroachment by
the seawall; based on the seawall design and beach and nearshore profiles
(cubic yards)

The encroachment area which is equal to the width of the properties which
are being protected (W) times the seaward e encroachment of the
protection (E)

A.=WXE
W= Width of property to be armored (ft.)

E= Encroachment by seawall, measured from the toe of the
bluff or back beach to the seaward limit of the protection
(ft.)

Volume of material required, per unit width of beach, to replace or
reestablish one foot of beach seaward of the seawall; based on the vertical
distance from the top of the beach berm to the seaward limit of reversible
sediment movement (cubic yards/ft. of width and ft. of retreat). The value
of v 1s often taken to be 1 cubic yard per square ft. of beach. If a vertical
distance of 40 feet is used for the range of reversible sediment movement,
v would have a value of 1.5 cubic yards/square ft. (40 feet x 1 foot x 1
foot/27 cubic feet per cubic yard). If the vertical distance for a reversible
sand movement is less than 40 feet, the value of v would be less than 1.5
cubic yards per square foot. The value of v would be less that 1.5 cubic
yards per square foot. The value of v will vary from one coastal region to
an another. A value of 0.9 cubic yards per square foot has been suggested
for the Oceanside Littoral Cell (Oceanside Littora] Cell Preliminary -
Sediment Budget Report, December 1997, prepared as part of the Goast of
California Storm and Tide Wave Study)

Volume of sand to rebuild-the area of beach lost due to long-term erosion
(V) of the beach and near-shore, resulting from stabilization of the bluff
face and prevention of landward migration of the beach profile; based on
the long-term regional bluff retreat rate, and beach and nearshore profiles
(cubic yards)

Exhibit 25
CCC-08-CD-08 (Sonnie)
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In-lien Worksheet
Page 2

Vao=Aw XV

A, = The area of beach lost due to long-term erosion is equal to the long-term
average annual erosion rate (R) times the number of years that the back
beach or bluff will be fixed (L) times the width of the property that will be
protected (W) (ft./yr.)

Ay=RxLxW

The retreat rate which must be based on historic erosion,
erosion trends, aerial photographs, land surveys, or other
acceptable techniques and documented by the applicant.
The retreat rate should be the same as the predicted retreat
rate used to estimate the need for shoreline armoring

The length of time the back beach or bluff will be fixed or
the design life of the armoring without maintenance (yr.).
For repair and maintenance projects, the design life should
be an estimate of the additional length of time the proposed
maintenance will allow the seawall to remain without
further repair or replacement

V= Amount of beach material that would have been supplied to the beach if
natural erosion continued, or the long-term reduction in the supply of bluff
material to the beach, over the life of the structure; based on the long-term
average retreat rate, design life of the structure, percent of beach quahty
material in the bluff, and bluff geometry (cubic yards)

Vo= (Sx Wx L) x [(Rxhe) + (1/2he x (R + Reu - Res))) 1127

S = Fraction of beach quality material in the bluff material, based on

hy =

hu=

arratysig.sf bluff material to be provided by the applicant
Height of the seawall from the base of the bluff to the top (ft.)

Height of the unprotected upper bluff, from the top of the seawall to
the crest of the bluff (ft.)

Reu = Predicted rate of retreat of the crest of the bluff, during the period

that the seawall would be in place, assuming no seawall were
installed (ft./yr.). This value can be assumed to be the same as R
unless the applicant provides site specific geotechmcal information
supporting a different value

Exhibit 25 .
CCC-08-CD-08 (Sonnie)
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In-lieu Worksheet
Page 3

Res = Predicted rate of retreat of the crest of the bluff, during the period
that the seawall would be in place, assuming the seawall has been
installed (ft./yr.). This value will be assumed to be zero unless the

applicant provides site specific geotechnical information supporting
a different value

Total volume of sand required to replace losses due to the structure,
through reduction in material from the biuff, reduction in nearshore area

and loss of available beach area (cubic yards). Derived from calculations
provided above

Vt=vb+vw+ve

M=V1XC

C = Cost, per cubic yard of sand, of purchasing and transporting beach quality
material to the project vicinity ($ per cubic yard). Derived from the
average of three written estimates from sand supply companies within the
project vicinity that would be capable of transporting beach quality

material to the subject beach, and placing it on the beach or in the near
shore area

Exhibit 25
CCC-08-CD-08 (Sonnie)
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In-lieu Worksheet
Page 4

o

i

g W<
I

Reu
Rcs
Cc =

Ve=Aexv

Ve= XXX x XX = XX cubic vards

Va=AgXV

V= XX x XX = XX cubic vards

Vo=(Sx WxL)x [Rxhs) + (1/2by X (R + (Reu - Res))}/27

V= (XX x XX x XX) x [(XX x XX) + (XX/2 x (XX + (XX - XX)))/27 = XX cubic
yards '

Vt=>Vb+Vw+'Ve_

,.Vt: XXX + XXX + XXX = XXX cubic vards

M=VtXC

M=XXX x XXX =FXXX.XX

(G:\San Diego\LEE\BchSndRplnshwriksht.doc)

Exhibit 25 .
CCC-08-CD-08 (Sonnie)

Page 6 of 6



Cityof

Encinitas RE@}E 14 E

January 16,2003 - JAN 2 2 2003
OASCAL?FORNIA
. C TAL COMMISSION
Mr. Mike Brown . AN DIEGO COAST DII;TEIICT
1266 Alki Avenue SW

Seattle, WA 98116

Mr. Richard Sonnie
639 Springbrook North
Irvine, CA 92614

Re: Case No 00-062 MUP/CDP/EIA, 836/338 and 858/860 Neptune Avenue, (APN’s: 254-
311-17,254-311-05)

Dear Mr. Brown and Mr. Sonnie:

- The Community Developmént Department has completed a comprehensive review of your

application for a Major Use Permit and Coastal Development Permit (Case No. 00-062
MUP/CDP/EIA) for the construction of upper and lower bluff sea wall structures at the property
located at (Brown) 836/838 Neptune Avenue and the adjoining (Sonnie) property located at
858/860 Neptune Avenue. Staff has reviewed all correspondence and application submittals to
date and has determined that the application remains in incomplete status at this time. The
following listed items must be completely addressed prior to any staff consideration of placing
the item on an agenda for a public hearing in front of the City of Encinitas Planning
Commission:

1. The existing improvements on the bluff face are not in compliance with the proposed project
plans. Submit plans of the existing conditions (10 sets, including one 8 %2 x 11 set). Submit
revised project plans with the comments/corrections noted in the attached checkprints and
with the comments/corrections inciuded within the Third Party Geotechnical Review

—=__comments (10 sets, including one 8 % x 11 set). Include as part of your project plans a

landscape plan for erosion control, bluff stabilization and to minimize visual impacts (i.e.

conceal gravel). Please ensure to return the checkprints with your re-submittal. In addition,

the existing improvements do not comply with approved plans authorized by the California
Coastal Commission Emergency Permits, including grading and reconstruction of the bluff
slope at a higher elevation than the approved elevation at 70. MSL, placement of several tons
of gravel on the face of the bluff, and construction of bluff stabilization devices. Please
submit a detailed summary report describing how the existing improvements differ from the
plans authorized by the California Coastal Commission, how and why the existing conditions
were . created, and how the proposed improvements will meet or improve the requirements of
California Coastal Commission Emergency Permits as well as City of Encinitas requirements

stipulated in Encinitas Municipal Code Chapter 30.34. -
Exhibit 26

CCC-08-CD-08 (Sonnie)

Page 1 of 3

TEL 760-633-2600 / FAX 760-633-2627 . 505 S. Vulcan Avenue, Encinizas, California 92024-3633 TDL_ [ e ————e—



1)

The Geotechnical Report has not been approved, and responses to the latest Third Party
Geotechnical Review dated May 15, 2002 (enclosed herein) have not been addressed. Please
submit the information and revisions requested from the Third Party Geotechnical Review.
In addition, please submit responses to the preemptive measure findings (enclosed herein)
and the preemptive measure alternative analysis (project alternatives and no project
alternative).

There is no record at the City of the existing decks. However, the California Coastal
Commission has advised us that they were constructed illegally in 1997. In addition, the
decks extend beyond the edge of the bluff and do not conform to the current development
standards of the City’s Local Coastal Program (LCP) and Municipal Code, which requires a
five-foot setback from the edge of the biuff for any structure. Clearly denote in the project
plans the removal or relocation of the decks. The relocation of the decks shall be at grade
(pier footing), and meet all of the requirements of Chapter 30.34, Special Purpose Overlay
Zones, of the Encinitas Municipal Code.

Submit a CPP (Citizen Participation Program), including an updated Notice Package as
described in the attached CPP application. Please review. the Notice Package and update any
changes in addresses, ownership, occupants and current postage. Enclosed is the original
Notice Package submitted.

Submit the Statement of Justification for Major Use Permit (enclosed) as well as the findings
for preemptive measures found in Encinitas Municipal Code Section 30.34, Special Purpose
Overlay Zones (enclosed).

Submit a recorded grant deed for parcel 254-311-17 that shows that Mike Brown is the legal
owner of both condominiums on this parcel.

Submit documentation demonstrating that all units on parcel 254-311-05 were constructed
with permits.

As of December 27, 2002, the current balance on your account was (-$867.63). The

" outstanding balance plus amwadditional deposit in the amount of Four Thousand Dollars

($4,000) is requested at this time to allow for further processing. Please submit a check in
the amount of Four Thousand Eight Hundred Sixty Seven Dollars and Sixty Three Cents
$4,867.63 made payable to the City of Encinitas (Attention: Irma Babcock) and write the
finance number: 8404MA and the application number: 00-062 MUP/CDP on the front of the
check.

Submit a landscape plan, letter report, and a maintenance and monitoring plan prepared by a
registered landscape architect is required. The landscape plan shall demonstrate how it will
prevent erosion control, achieve bluff stabilization, and minimize visual impacts (i.e. conceal
gravel). The landscape report dated May 22, 2002, does not meet the requirements of the
Bluff Appearance Policy, Resolution No. 2002-04. The landscape letter report needs to be

d d land t.
prepared by a registered landscape architec Exhibit 26
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10.

Staff has reviewed the photo simulations dated May 22, 2002 and has determined that the
submittal is not consistent with submittal requirements provided in the City’s Bluff
Appearance Policy, Resolution No. 2002-04 (enclosed). The submitted visual simulations do
not provide substantial evidence to staff that visual impacts of the project would be mitigated
below a level of significance under the California Environmental Quality Act. Please note
that an Environmental Impact Report (EIR) would be required if staff determines that visual
impacts of the project are not substantially mitigated. Please submit a visual study that is
consistent with the Bluff Appearance Policy in order for staff to make an environmental
determination. Submittal requirements for the visual study include a graphical representation
that clearly represents a realistic appearance, is produced to scale, and portrays measures and -
design features that minimize the visual impacts. In addition, a narrative shall be provided to
discuss the methods that will be employed to create the final shape and surface finish. A
clear description of how the seawall will be modified and examples of the final product shall
be submitted. The visual study shall also include a landscape plan to address visual impacts
and erosion control.

Please submit the above items to the Community Development Department as soon as they are
available so that we can continue the processing of your project. Until the above information is
submitted, staff is not able to complete the environmental initial study for your project and the
application processing timeline will be held in abeyance. A determination of Negative
Declaration, Mitigated Negative Declaration, or Environmental Impact Report (EIR) will be
made based on the above information. If you have any questions regarding any of the above
listed items or would like to discuss the project further, please contact project planners Mark
Hofman at (760) 633-2637 or Gabriela Gamino at (760) 633-2717.

Sincerely,

Bill Weedman
City Planner

Enclosures

CC:

Mike McNeff, of Flores, Lund & Mobayed
Gary Cannon, California Coastal Commission
Marsha Venegas, California Coastal Commission
- Patrick Murphy, Director of Planning and Building
Diane Langager, Senior Planner
‘Gabriela Gamino, Project Planner
Mark Hofman, Project Planner
James Knowlton, GeoPacifica
Scott Vurbeff, Environmental Coordinator
Case File: 00-062 MUP/CDP/EIA Exhibit 26
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Govermor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103 Fl, E A |
SAN DIEGO, CA 92108-4421 e ‘

(619) 767-2370

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT
Regular and Certified Mail (Z 0510 1393 & Z 0510 7386)

May 19, 2005

Mike Brown
1266 Alki Ave. SW
Seattle, Wa 98116

Richard Sonnie —c/o Monica Sonnie
639 Springbrook North
Irvine, Ca 92614

Violation File Number: V-6-97-003 (Sonnie); V-6-97-005 & V-6-99-001
(Brown)

Property location: 836-838 & 840 Neptune Avenue, Encinitas, San
Diego County

Unpermitted Development:
(1) Grading of bluff slope, placement of gravel on bluff
face and construction of bluff stabilization devices not
in accordance with approved plans for Emergency
Permit 6-01-042-G.

(2) Failure to obtain follow-up regular coastal
development permits to authorize temporary
emergency work (including grading, a seawall, and a
rock revetment) as permanent development as
= required by Emergency Permits 6-96-82-G, 6-96-110-
e G, 6-01-012-G, 6-01-171-G, and 6-01-42-G.

3) Construction of unpermitted blufftop decks.

Dear Mr. Brown & Mrs. Sonnie:

The California Coastal Commission and the City of Encinitas are interested
in resolving the outstanding violations on your properties at 836-838 & 840
Neptune Avenue respectively. You have been informed by both the City of
Encinitas and Commission staff, in letters dated January 16, 2003 and July

Exhibit 27
CCC-08-CD-08 (Sonnie)
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11, 2002 respectively, that you need to submit information necessary to
complete a coastal development permit application for the above referenced
unpermitted development that has occurred on your properties. The City of
Encinitas has formally requested that the California Coastal Commission
take the lead on ensuring condition compliance for Emergency permit No. 6-
96-82-G, 6-96-110-G, 6-01-012-G, 6-01-171-G, and 6-01-42-G that
authorized temporary grading and placement of a seawall, a rock revetment,
and an upper biuff retaining wall on your property. Each of the six above
referenced emergency permits contained a special condition that states:

The emergency work carried out under this permit is considered to be TEMPORARY work done
in an emergency situation. In order to have the emergency work become a permanent
development, a regular coastal development permit must be obtained. An application for
regular Coastal Permit to have the emergency work remain as permanent shall be submitted
within 60 days of the date of this permit...If a regular coastal development permit is not
received from the Clty of Encinitas and/or the Coastal Commission, the emergency work shall
be removed in Its entirety within 150 days of the above date unless waived by the Executive
Director. '

In addition to the failure to obtain a regular coastal development permit to
authorize the above referenced temporary emergency work as permanent
development, staff has confirmed that the development which has occurred on
site is not in compliance with the approved plans authorized by Emergency
Permit 6-01-042-G. The development that appears to be in non-compliance with
the approved plans includes grading and reconstruction of the bluff slope at a
higher elevation than the approved elevation at +70 MSL, the placement of
several tons of gravel on the face of the bluff and construction of decks on each
property that extend beyond the edge of the bluff.

in order to resolve this matter administratively, you were previously requested to
submit a coastal development permit application to the City of Encinitas and to
the California Coastal Commission to either authorize the unpermitted
development or to remove the unpermitted development and restore the site to
its previous condition. | am aware that you have submitted some information to
the City of Encinitas. However, Ms. Lehotsky has notified me that she recently
informed you that there is information still missing. | am also aware that you have
submitted similar information to the Coastal Commission’s San Diego District
office for Coastal Development Permit Application No. 6-02-093. However, to
date, both applications are still incomplete. Although we would still prefer to work
with you to resolve this matter administratively, please be aware that if we do not
receive all of the necessary information to complete your coastal development
permit applications in a timely manner, we will pursue additional enforcement
action against you.

The Coastal Act contains many enforcement remedies for Coastal Act violations.
Coastal Act section 30809 states that if the Executive Director determines that
any person has undertaken, or is threatening to undertake development activity
that (1) may require a permit from the Commission without securing a permit, or
(2) may be inconsistent with any permit previously issued by the Commission,

Exhibit 27
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the Executive Director may issue an order directing that person to cease and
desist. Section 30810 states that the Commission may also issue a2 cease and
desist order. A cease and desist order may be subject to terms and conditions
that are necessary to avoid irreparable damage to the area or to ensure
compliance with the Coastal Act. A violation of a cease and desist order can
result in civil fines of up to $6,000 for each day in which the violation persists.
Moreover, section 30811 authorizes the Commission to order restoration of a site
where development occurred without a CDP, is inconsistent with the Coastal Act,
and is causing continuing resource damage.

Coastal Act Sections 30803 and 30805 authorize the Commission to initiate
litigation to seek injunctive relief and an award of civil fines in response to any
violation of the Coastal Act. Section 30820(a)(1) of the Coastal Act provides that
any person who violates any provision of the Coastal Act may be subject to a
penalty amount not to exceed $30,000. Coastal Act section 30820(a)(2) states
that, in addition to any other penalties, any person who “knowingly and
intentionally” performs any development in violation of the Coastal Act can be
subject to a civil penalty of not less than $1,000 or more than $15,000 for each
day in which the violation persists.

Finally, the Executive Director is authorized, after providing notice and the
opportunity for a hearing as provided for in Section 30812 of the Coastal Act, to
record a Notice of Violation against your property.

In order to resolve the violation on your property and to reduce the possibility of
any court-imposed monetary penalty or fine, please submit a complete coastal
development permit applications to the City of Encinitas for the removal of the
unpermitted decks, removal or retention of the gravel on the bluff and all other
bluff face work on your property no later than June 3, 2005. Materials to
complete Coastal Development Permit application No. 6-02-093 must be
submitted to the Coastal Commission, to my attention, by no later than June 3,
2005 for the after-the-fact authorization of the seawall constructed under an
emergency permit and the removal of the riprap on the beach. In order to
~consider this coastal development permit application submittal complete, as
~ identified in the attached letter dated./uly 11, 2002, you must submit copies
of all local discretionary approvals by City of Encinitas for the seawall and
removal of the rip-rap, authorization from any other regional, state or federal
agency (i.e., State Lands Commission, State Parks and Recreation and Army
Corps of Engineers), three (3) copies of the as-built plans, updated
geotechnical/engineering information to support the proposed structures, detailed
documentation of the manner in which the seawall will be colored and textured so
as to be more natural in appearance, and completion of the “In-Lieu Fee
Calculation Worksheet” to mitigate the adverse effects of the project on local
sand supply. For your convenience, the non-filing letter from San Diego
Commission staff that details the missing items to your application that are

necessary to complete your application is attached.
v P y PP ' Exhibit 27
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Please contact me no later than May 25, 2005, regarding how you intend to
resolve this violation. We hope that you will choose to cooperate in resolving
these violations by submitting all of the materials necessary to compiete your
permit applications for all above referenced unpemitted development to both the
City of Encinitas and to the California Coastal Commission by June 3, 2005. If
you do not, we will pursue additional enforcement action against you.

Thank you for your attention to this matter. If you have any questions regarding
this letter or the pending enforcement case, please feel free to contact me at
(619) 767-2370.

Slncerely,

Marsha Venegas W

Enforcement Officer -

cc: Lisa Haage, Enforcement Chief .
Pat Veesart, Southern California Enforcement Team Leader
Sherilyn Sarb, District Manager
Lee McEachern, Planning and Regulatory Supervisor
Diane Langager, City of Encinitas, Senior Planner
Gene Lehotsky, City of Encinitas, Associate Planner
Mariane Buscemi, City of Encinitas, Code Enforcement
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STATE OF CALIFORNIA — THE RESOURCES AGENCY ARNDLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE -(415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

Via Facsimile, Regular and Certified Mail
July 15, 2008

Richard Sonnie & Monica Sonnie
16 Via Anadeja

Rancho Santa Margarita, CA 02688
(#7006 2150 0003 4793 1471)

Subject: Notice of Intent to Record Notice of Violation and Commence
' Cease and Desist Order and Restoration Order Proceedings

Violation No.: V-6-97-003 (Sonnie)

Location: ) 858-860 Neptune Avenue, City of Encinitas, San Diego County;
: APN: 254-311-05.

Violation Description: | 1) Unpermitted development including, but not limited to, grading
of bluff slope, placement of gravel on bluff face, and unpermitted
construction of blufftop deck.

2) Failure to obtain follow-up regular coastal development permits
to authorize temporary emergency work (including grading and a
seawall) as permanent development, as required by Emergency
Permits 6-96-84-G, 6-96-117-G, 6-00-171-G, and 6-01-042-G.

Dear Mr. & Ms. Sonnie:

" As you may know, the California Coastal Act was enacted by the State Legislature in 1976 to
provide long-term protection of California’s 1,100-mile coastline through implementation of a
comprehensive planning and regulatory program designed to manage conservation and &
development of coastal resources. The California Coastal Commission (the “Commissiog’) 15 the
state agency created by, and charged with administering, the Coastal Act of 1976. In making its
permit and land use planning decisions, the Commission carries out Coastal Act policies, which,
amongst other goals, seek to protect and restore sensitive habitats (such as the intertidal and
upland areas of sandy beaches); protect natural landforms; protect scenic landscapes and views
of the sea; protect against loss of life and property from coastal hazards; and provide maximum
pubhc access to the sea. S

Exhibit 28
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V-6-97-003
Sonnie NOI
Page 2 of 8

As you are aware through numerous communications' over many vears, the Commission and the
City of Encinitas (the “City™) are very interested in resolving the many outstanding violations on
your property located at 858-860 Neptune Avenue in the City of Encinitas, San Diego County
(the “subject property™). As my staff discussed with you-on the telephone July 14, 2008, an
option to resolve these violations is through a “Consent Order.” During that discussion you
expressed an interest in pursuing a Consent Order, which would provide you with an opportunity
to resolve this matter consensually, and to have greater input into the process and timing of
removal of the unpermitted development and restoration of the subject property, and would allow
you to negotiate a penalty amount with Commission staff. In appreciation of your efforts to
negotiate such an Order, we have agreed to postpone the scheduled Commission hearing on these
violations from the hearing on August 6-8, 2008 to the hearing on September 10-12, 2008. We
look forward to working with you to resolve the violations and to come to an amicable

resolution.

The development activity at issue includes failure to obtain follow-up regular coastal
development permits to authorize temporary emergency work, and unpermitted development that
includes, but is not limited to, grading of bluff slope, construction of a deck, placement_of gravel
on bluff face, and construction of bluff stabilization devices not in accordance with approved
plans. As the Commission’s Executive Director, I have issued several Emergency Coastal
Development Permits regarding your property, but note that many of the requirements of these
Emergency Permits have not been complied with. Emergency Permits were issued to you and -
your neighbor Mr. Brown for almost identical work, and some were issued to both of you as co-
applicants. The Emergency Permits issued to you that are at issue in this enforcement action are
6-96-84-G, to construct a “deadman” stabilization system on the top of the biuff; and 6-96-117-
G, to install a soil anchor system and shotcrete retaining wall below the bluff edge on the face of
the bluff. The Emergency Permits issued to both you and Mr. Brown (as co-applicants) that are
at issue in this enforcement action are 6-00-171-G, for the construction of a 100 foot long, 27
foot high seawall and 50 foot high upper bluff retaining wall with both walls to be colored and
texturized; and 6-01-042-G, for the construction of an upper bluff wall with a working bench.

The conditional approval of the temporary work authorized by the Emergency Permits listed

~ above all specifically included a requirement that you either submit a complete, regular Coastal
Development Permit (“CDP”) applicatien to seek permanent authorization for the development
within a specified time period-ex+gm-ve the development in accordance with the deadlines
imposed within the conditions of the Emergency Permits. As provided for in the Coastal Act and
implementing regulations, the Executive Director of the Commission can issue Emergency
Permits in limited circumstances, and generally conditions these on either later obtaining a full
CDP, or removal of the development. This is to ensure, as required by the Coastal Act,
consistency with the Coastal Act requirements. In fact, all of your Emergency Permits
specifically required you to either apply for a regular CDP within 60 days, or remove the
emergency work within 150 days (or within 180 days as per Emergency Permit 6-96-117-G).
Though you and Mr. Brown as co-applicants submitted some materials to the Commission as

! Communications consisted of letters, faxes, phone calls, and meetings over a period of ten vears, including letters
from Commission enforcement staff sent March 13, 1997, February 14, 2000, March 12, 2002, May 29, 2002, and
May 19, 2005. ' . (
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application was never completed. This partial application was never completed, even after
communication from Commission staff listed the missing information required and set deadlines
for completion. One of the required items for a complete Commission CDP application is
approval of the project from the City of Encinitas, which has its own certified Local Coastal
Program. Commission staff is aware that you submitted application materials to the City for.a
local permit, but never completed that process either. The development remains in place without
a permit and therefore is a current violation of the Coastal Act. Though the temporary
Emergency Permits you received are now expired, even when you first received temporary

_ approval you did not comply ‘with all of the terms of Emergency Permit 6-00-171-G. The lower
seawall temporarily approved by 6-00-171-G was constructed but never colored and texturized,
although this was specifically included in the approved project description.

Another violation at issue in this enforcement action is unpermitted development for which you

received neither temporary nor permanent approval. For example, Commission staff has been

told that you were not able to complete the work done under Emergency Permit 6-01-42-G due

to a sudden bluff failure, but we note that rather than performing work as authorized under the

- Emergency Permit, instead you placed several tons of gravel on the face of the bluff and

_ constructed a decks on your property that extended beyond the edge of the bluff, all without
receiving any permit authorization, and in violation of the state Coastal Act, and the City’s
certified Local Coastal Program (“LCP”). This is unpermitted development and subject to
Commission enforcement action, though the City has also requested that the Commission take
enforcement action to resolve the existing violations on your property. .

Pursuant to Section 30600 (a) of the Coastal Act?, in addition to obtaining any other permit - o
required by law, any person wishing to undertake development in the Coastal Zone must obtaina -
coastal development permit. “Development” is defined by Section 30106 of the Coastal Actas ...,
follows: : i

“Development” means, on land, in or under water, the placement or erection of any. .
solid material or structure; discharge or disposal of any dredged material or .any.
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, -or -
extraction of any materials; change in the density or intensity of the use of land,
including, but not limited to, subdivision pursuant to the Subdivision Map Act
(commencing with Section 66410 of the Government Code), and any other division of
land, including lot splits, except where the land diyision ir brought about in connection
with the purchase of such land by a public agency for pblic recreational use; change in
the intensity of water, or of access thereto, construction, reconstruction, demolition, or
alteration of the size of any structure, including any facility of any private, public, or
municipal utility; and the removal or harvest of major vegetation other than for
agricultural purposes, kelp harvesting, and timber operations... (emphasis added)

2 The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code (“PRC™). All .
further section references, including references to sections of the Coastal Act, are actually to sections of the PRC,
and thus, to the Coastal Act, unless otherwise indicated. '
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Any non-exempt development activity conducted in the coastal zone without a valid coasta}
development permit (“CDP”), or waiver, constitutes a violation of the Coastal Act. As of today’s
date, you have not submitted a complete regular CDP application for any of the development
activity listed above. Moreover, the unpermitted development in this matter does not qualify for
any exemptions under the Coastal Act. :

The purpose of this letter is to notify you of my intent, as Executive Director of the Commission,
(1) to record a Notice of Violation (“NOVA™) against your property to reflect the fact that
development has occurred thereon in violation of the Coastal Act both because of development
placed without a permit, and development which is in violation of the requirements of now-
expired emergency permits, and (2) to commence proceedings for issuance of a Cease and Desist
Order and Restoration Order to address the unpermitted development and other violations.

The purpose of these enforcement proceedings is to resolve outstanding issues associated with -
the violations that have occurred at the subject property. The violations at issue include
placement of unpermitted development and the failure to obtain follow-up regular CDPs to
obtain permanent authorization for the temporary emergency work (including grading and a
seawall).

The purpose of the NOVA is to provide notice to any prospective buyers about the Coastal Act
violations on the subject properties. Collectively, the Cease and Desist Order and Restoration
Order will direct you to do one of the following two things with respect to each element of the
unpermitted development: (1) cease and desist from performing or maintaining the development
and proceed with its orderly removal (specifically including the deck) or (2) complete a regular.
" CDP application for permanent retention of the materials, allow the Commission to act on that *~
- application, and, for any aspect that the Commission does not approve, do the same as in pomt 1 ;
They will also order any necessary restoration of the areas impacted by development that will =
have to be removed, to return it to its pre-violation condition, and to comply with any
outstanding requirements of either the Emergency Permits or any CDPs issued, including permit
conditions such as colorizing and texturizing the seawall. The NOVA, Cease and Desist Order,
and Restoration Order are discussed in more detail in the following sections of this letter.

Noﬁce of Violation

‘The Com¥ssion’s authority to record a Notice of Violation against your property is set forth in
Section 30812 of the Coastal Act, which states, in part, the following:

Whenever the Executive Director of the Commission has determined, based on
substantial evidence, that real property has been developed in violation of this
division, the Executive Director may cause a notification of intention to record a
Notice of Violation to be mailed by regular and certified mail to the owner of the
real property at issue, describing the real property, identifying the nature of the
violation, naming the owners thereof, and stating that if the owner objects to the
filing of a notice of violation, an opportunity will be given to the owner to present
evidence on the issue of whether a violation has occurred.
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1 am issuing this Notice of Intent to record a Notice of Violation because development has
occurred in violation of the Coastal Act on the subject property. If vou object to the recordation
of a Notice of Violation against the property in this matter and wish to present evidence to the
Commission at a public hearing on the issue of whether a violation has occurred, you must
respond, in writing, within 20 days (by August 4, 2008) of the date of hand delivery or
postmarked date of mailing of this notification. If, within 20 days of mailing of the notification,
you fail to inform Commission staff in writing of an objection to recording a Notice of Violation,
I shall record the Notice of Violation in the San Diego County Recorder’s Office as provided for
under Section 30812 of the Coastal Act.

If you object to the recordation of a Notice of Violation in this matter and wish to present
evidence on the issue of whether a violation has occurred, you must do so in writing, to the
attention of Erin Haley in the Coastal Commission’s San Francisco office, no later than
August 4, 2008. Please include the evidence you wish to-present to the Coastal Commission in
your written response and identify any issues you would like us to consider.

Cease and Desist Order

The Commission’s authority to issue Cease and Desist Orders is set forth in Section 3081 0(a) of
the Coastal Act, which states, in part, the following:

 Ifthe commissi on, after public hearing, determines that any person...has
undertaken, or is threatening to undertake, any activity that (1) requires a permit
Jrom the commission without securing the permit or (2) is inconsistent with any
permit previously issued by the commission, the commission may issue an order
~directing that person...to cease and desist.

As the Executive Director of the Commission, I am issuing this Notice of Intent to commence
Cease and Desist Order proceedings because development inconsistent with a previously issued
permit and development without a permit has occurred at property you own, and because you
have failed to take required actions to follow up on conditionally authorized emergency work.
The development activity at issue includes failure to obtain follow-up regular coastal -
development permits to authorize temporary emergency work, and unpermitted development that
includes, but is not limited to, grading of bluff slope, construction of a deck, placement of gravel
on bluff face, and construction of hluff st-pilization devices not in accordance with approved
plans. The Cease and Desist Order wotild order you to desist from performing any further
unperrmtted development on the subject property, require you to remove the unpermitted deck,
and require you to submit to the City and the Commission all required materials needed to obtain
all required regular CDPs. Should you fail to receive permanent approval for any of the
development, timely removal will be required. o '

Based on Sectlon 30810(b) of the Coastal Act, the Cease and Desist Order may also be subject to
such terms and conditions as the Commission may determine are-necessary to ensure compliance
with the Coastal Act, including a requirement for immediate removal of any development or
material. Staff will recommend that the Cease and Desist Order include terms requiring
compliance with a schedule, requiring removal of the deck, requiring submission of required
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application materials, and additional site investigations to ensure any removal ordered is
completed on the subject property.

Restoration Order

Section 30811 of the Coastal Act authorizes the Commission to order restoration of a site in the
following terms:

In addition to any other authority to order restoration, the commission, a local
‘government that is implementing a certified local coastal program, or a port
governing body that is implementing a certified port master plan may, afier a
public hearing, order restoration of a site if it finds that the development has
occurred without a coastal development permit from the commission, local
government, or port governing body, the development is inconsistent with this
division, and the development is causing continuing resource damage. -

Commission staff has determined that the activities at issue in this case meet the criteria of
Section 30811 of the Coastal Act, based on the following:

1) Development consisting of grading, a deck, placement of gravel on the bluff face and
construction of bluff stabilization has occurred in the City of Encinitas, San Dlego :
County, W1thout a coastal permit.

2) This dev_elopinent is inconsistent with the resource protection policiee of the Coastal Act.

3) The development at issue is causing continuing resource damage, as defined by Section
13190 of the Commission’s regulations. Cal. Code Regs., Title 14 § 13190.
a. Minimization of Adverse Impacts (Section 30253 of the Coastal Act): Much:of the
unpermitted development is causing or contributing significantly to. erosion.
b. Construction Altering Natural Shoreline (Section 30235 of the Coastal Acy):
Seawalls impact natural shoreline processes including affecting shoreline sand

supply. =
c. Visual Qualities (Section 30251 of the Coastal Act): The failure to comply with
approved permit conditions and to provide information needed in follow-up —

regular CDP applications to enable the Commission to determine what is needed
to mitigate for visual impacts renders the subject development inconsistent with
the vxsual resource protection pohcws contained in Chapter 3 of the Coastal Act.

4) This development is also inconsistent with the resource protection policies of the City of
Encinitas Local Coastal Program, including those set forth below:
a. “Policy 2.8: Encourage the maintenance of the bluffs, beach, shoreline, reefs and
ocean and discourage any use that would adversely affect the beach and bluffs
- (Coastal Act 30211, 30213)”
b. “Goal 8: The City will undertake programs 10 ensure that the Coastal Areas are
maintained and remain safe and scenic for both re51dents and wildlife. (Coastal

Act 30240)” Exhibit 28
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i. “Policy 8.3: The City will encourage the retention of coastal biuffs in their
natural state to minimize the geologic hazard and as a scenic resource.
Construction of structures for biuff protection shall only be permitted
when an existing principal structure is endangered and no other means of
protection of that structure is possible. Only shoreline/bluff structures that
will not further endanger adjacent properties shall be permitted as further
defined by City coastal bluff regulations. Shoreline protective works,

-when approved, shall be aligned to minimize encroachment onto sandy
beaches, Beach materials shall not be used as backfill material where
retaining structures are approved... (Coastal Act 30235, 30240, 30251,
30253)” : .

ii. “Policy 8.6: The City will encourage measures which would replenish
sandy beaches in order to protect coastal bluffs from wave action and
maintain beach recreational resources. The City shall consider the needs
of surf-related recreational activities prior to implementation of such
measures. (Coastal Act 30233, 30235)”

iii. “Policy 8.7: The City will establish, as primary objectives, the
- preservation of natural beaches and visual ‘quality as guides to the
~ establishment of shoreline structures... (Coastal Act 30233, 30235,
30251y ' :

For the reasons stated above, I have decided to commence a Cease and Desist and Restoration
Order proceeding before the Commission. Restoration may require removal of unpermitted
development on the subject property and may include other resource impact mitigations and
actions required to restore the subject property to its prior condition.

The procedures for the issnance of Restoration Orders are described in Sections 13 190 through
13197 of the Commission’s regulations. See Title 14 of the California Code of Regulations.
Section 13196(¢) of the Commission’s regulations states the following: S

Any term or condition that the commission may impose which requires removal of
any development or material shall be for the purpose of restoring the property
affected by the violation to the condition it was in before the violation occurred...

Accordingly, any r:ﬁoval requirement that the Commission may impose as part of any
Restoration Orser it issues will have as its purpose the restoration of the subject property to the
conditions that existed prior to the occurrence of the development described above.

Other Penalties and Procedures

Please be advised that Coastal Act Sections 30803 and 30805 authorize the Coastal Commission
to initiate litigation to seek injunctive relief and an award of civil penalties, respectively, in
response to any violation of the Coastal Act. Coastal Act Section 30820(a)-provides thatany -
person who violates any provision of the Coastal Act may be subject to a penalty not to exceed
$30,000 per violation. Further, Section 30820(b) states that, in addition to any other penalties,
any person who “knowingly and intentionally” performs any development in violation of the
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Coastal Act can be subject to a civil penalty of up to $15,000 per violation for each day in which
each violation persists. Additional penalties of up to $6,000 per day can be imposed if a cease
and desist or restoration order is violated. Section 30822 further provides that exemplary
damages may also be imposed for knowing.and intentional violations of the Coastal Act or of
any orders issued pursuant to the Coastal Act.

In accordance with Sections 13181(a) and 13191(a) of the Commission’s regulations, you have

.. the opportunity to respond to the Commission staff’s allegations as set forth in this Notice of
Intent to commence Cease and Desist Order and Restoration Order proceedings by completing

the enclosed Statement of Defense form. The Statement of Defense form must be returned to

the Commission’s San Francisco office, directed to the attention of Erin Haley, no later

than August 4, 2008.

The Commission staff is tentatively scheduling the hearing for the NOVA, Cease and Desist
Order, and Restoration Order during the Commission meeting that is scheduled for the week of
September 10-12 in Eureka, CA. We strongly prefer to resolve violations amicably when
possible. As we mentioned earlier in the letter, and during our recent telephone call, one option,
that you may consider is agreeing to a “consent order”. A consent order is similar to a settlement
agreement. A consent order would provide you with an opportunity to resolve this matter
consensually, and to have greater input into the process and timing of removal of the unpermitted
development and restoration of the subject property, and would allow you to negotiate a penalty
amount with Commission staff. We would be more than glad to discuss this option with you if
you are interested in negotiating a consent order, please contact Erin Haley at (415)904-5220 or
send correspondence to her attention at the address listed.on the letterhead when you receive this
letter to discuss options to resolve this case. Again, we hope we can resolve this matter amicably -
and look forward to hearing from you.- :

Sincerely, -

&

' Peter Douglas
Executive Director .
cc without encl: Lisa Haage, Chief of Enforcement - , s

Alex Helperin, Staff Counsel

N. Patrick Veesart, Southern California Enforcement Supervxsor
Erin Haley, Statewide Enforcement Analyst

Deborah Lee, San Diego Coast District Manager -

Lee McEachern, San Diego Coast District Regulatory Supervisor
Marsha Venegas, San Diego Coast Enforcement Officer

Roy Sapau, City of Encinitas Planner

- Encl: Statement of Defense form for Ceasé and Desist Order and Restoration Order .
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[Exempt from recording fee pursuant to Cal. Gov. Code § 27383/

California Coastal Commission

DOCUMENT TITLE:

NOTICE OF VIOLATION OF THE COASTAL ACT
Re: Assessor’s Parcel No. 254-311-05

Property Owner: Richard Sonnie and Lupe Sonnie
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RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

CALIFORNIA COASTAL COMMISSION
Attention: Enforcement Unit

45 FREMONT STREET, SUITE 2000
'SAN FRANCISCO, CA 94105-2219

STATE OF CALIFORNIA OFFICIAL BUSINESS
Document entitled to free recordation pursuant to:
California Government Code section 27383

NOTICE OF VIOLATION OF
THE CALIFORNIA COASTAL ACT
(California Public Resources Code Section 30812)

On behalf of Peter Douglas, I, Lisa Haage declare:

1. Peter Douglas is the Executive Director of the California Coastal Commission (hereinafter,
“Commission™). The Commission was created by the California Coastal Act of 1976
(hereinafter, “Coastal Act”), which is codified in the California Public Resources Code
(hereinafter, “PRC”) at sections 30000 to 30900. PRC section 30812 provides for the
Executive Director of the Commission to record a Notice of Violation (hereinafter “NOV”’)
of the Coastal Act in the County Recorder’s office for the county in which all or part of a
property on which a violation of the Coastal Act has occurred is located. The Executive
Director of the Commission has specifically delegated this authority to me to act on his
behalf.

2. A violation of the Coastal Act has occurred on a certain parcel situated in San Diego County,
California, more particularly described as follows:

A PARCEL OF LAND LOCATED IN THE STATE OF CALIFORNF:_,
COUNTY OF SAN DIEGO, WITH A SITUS ADDRESS OF 860 NEPTUNE
AVE, ENCINITAS CA 92024-2062 CURRENTLY OWNED BY SONNIE
RICHARD R & LUPE L HAVING A TAX ASSESSOR NUMBER OF 254-311-
05-00 AND BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS
PAR PER ROS 10525 IN BLK B&IN BLK D AND DESCRIBED IN
DOCUMENT NUMBER 563925 RECORDED 08/27/1993.

Owners of Record: Richard Sonnie and Lupe Sonnie

The violations consist of the undertaking and maintaining of development activity without
the authorization required by the Coastal Act.
Exhibit 29
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. This property is located within the Coastal Zone as that phrase is defined in the Coastal Act
(PRC Section 30103).

. The record owner of said real property is: Richard Sonnie and Lupe Sonnie.

. The violations of the Coastal Act consisted of the failure to obtain follow-up regular coastal

development permits to authorize temporary emergency work, and unpermitted development

- that includes, but is not limited to, grading of bluff slope, construction of a bluff top deck,

and placement of gravel on the bluff face. The Commission retains a file on this matter
under Violation File No. V-6-97-003.

The requirements set forth in PRC Section 30812 for notice and recordation of this NOV
have been satisfied. Recording of this notice is authorized under Section 30812 of the
California Public Resources Code.

The Commission notified the record owners, Richard Sonnie and Lupe Sonnie, and their
representative Monica Sonnie, of its intent to record a NOV in this matter in a letter dated
July 15, 2008.

No objection was received by August 4, 2008, the legal deadline for such an objection to be
submitted. Therefore, the Commission has not received a timely written objection to the
recordation of the NOV. Therefore the Executive Director of the Commission is recording
the Notice of Violation as provided for in the Coastal Act, under PRC Section 30812.

Executed in %7/(/V\/ MMCalifonﬁa, on S Seﬂ‘f‘/ww 2008

I declare under penalty of perjury that the foregoing is true and correct.

Al

LISA HAAGE, Chief of Enforcement,

California Coastal Commission

- NOTARY ACKNOWLEDGMENT ON NEXT PAGE
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STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO .
(_ﬁ H on r//’ P (" 1 i~
On Deromha 5, ,,LO’OX before me, J"‘H‘-/ 65—‘9“—6" Shuben , personally appeared
1SA WRaG L , who proved to me on the basis of satisfactory

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

~2

JEF+ G. STABEN
COMM. # 1782914
NOTARY PUBLIC - CALIFORNIA
SAN FRANCISCO COUNTY
My Comm. Expires December 3, 2011

WITNESS my hand and official sgal.

C SHO==

Signature
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The Trettin Company

GOVERKMENT RELATIONS PROJECT DEVELOPMENT

August 1, 2008

TO: Ms. Erin Haley
California Coastal Commission
45 Fremont, Suite 2000
San Francisco, CA 94105

Mr. Roy Sapau
Planning Department
City of Encinitas

FROM: Bob Trettin, Principal
The Trettin Company

RE: Sonnie Property;
858-860 Neptune Avenue
Encinitas, CA 92024
Coastal Commission #V-6-97-003

I am writing to formally note that The Trettin Company has been retained as the agent of
record for the Sonnie property (see attached letter of authorization).

It is my goal to work with California Coastal Commission staff toward an acceptable
“consent order” that will allow the applicant sufficient time to obtain the appropriate -
‘Major Use Permit / Coastal Development Permit approval from the City of Encinitas and
Coastal Development Permit approval (for the lower bluff seawall) from the California
Coastal Commission. It is my hope that this “consent order” can be prepared and
submitted to the Commission for its review and approval at the earliest time possible.

Prior to documenting a history of the project site and determining what existing work will
remain / be removed and what future work remains to be accomplished, I have
recommended to the Sonnie’s that we obtain a brief geotechnical update on the status of
the coastal bluff adjacent to 858 /860 Neptune and then prepare and submit a new MUP /
CDP application to the City of Encinitas. I believe that this initial effort — to get to a point
where a new application is filed with the city — will take approximately 4-6 weeks.
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The timeline that I will therefore propose for the consent order is as follows:

1 Month .
(after acceptance of consent order)... ....

4-6Months ......................

(after acceptance of consent order)

(after acceptance of consent order)

8-10Months ........ .............
(after acceptance of consent order)

9-11Months .....................
(after acceptance of consent order)

Submit new application to City of Encinitas
(provide copies of city submittal to CCC)

Receive city Planning Commission approval

Submit Coastal Development Permit application
(including signed city resolution / conditions)

Obtain NOI from California Coastal Commission

Complete CCC Conditions of Approval

Initiate all required / permitted work (noting that
work on the public beach cannot occur between Memorial Day and
Labor Day).

If an acceptable consent order is approved by the Commission at its September hearing,
then the process of submitting a new application to the City of Encinitas could be

initiated as early as October 1, 2008.

It is my understanding that the consent order can be a simple as a draft statement noting
that the applicants will obtain all necessary permits to:

** Retain work that has been completed and conforms to City of Encinitas MUP /
LCP requirements and conforms to Coastal Act requirements; and

** Remove any work that has been completed and cannot be found to conform to
city Municipal Code / LCP and/or California Coastal Act requirements; and

*x Construct any work proposed to complete the project to a level that conforms to
city Municipal Code / LCP and/or California Coastal Act requirements.

Please let me know at your earliest convenience how we can work together to obtain an
acceptable consent order that will hold the existing NOV in abeyance until that matter is
resolved through the city and state permit process.

espebtfully sybmitted,

858 /860 Neptune Avenue
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SENT BY: CCC LEGAL; 4150045235 ; SEP-10-08 3:05PM;

Sonnie Consent Cease and Order

CONSENT CEASE AND DESIST ORDER CCC-08-CD-08, SONNIE

1.0

2.0

CEASE AND DESIST ORDER CCC-08-CD-08

Pursuant to its authority under California Public Resource Code (hercinafter,
“PRC”) section 30810, the California Coasta] Commission (hercinafter,
“Commission™) hereby authorizes and orders Richard Sonnie, Monica Sonnic, all
their employees, agents, and contractors, and any persons acting in concert with
any ol the foregoing (hereinafier, “Respondents™) to: 1) ceasc and desist from
engaging in any further development, as that term is defined in PRC section
30106, on the property located at 858-860 Neptune Avenue, City of Encinitas,
San Diego County (APN 254-311-05) (hereinafter, “subject property™), unless
authorized or exempt pursuant (o the Coastal Act (PRC §§ 30000-30500) or
authorized pursuant to the terms and conditions of any permit or order issued by
the Commission or by a certified local government' in administering the Coastal
Acy, including this Consent Order, and 2) comply with the requirements of
Section 2.0, as sct forth below, including any requircment therein to comply with
other sections of this Consent Order, and with all other terms of this Consent
Order. Through the execution of this Consent Order, the Respondents agree to
comply with the terms of this paragraph and with the following terms and
conditions.

TERMS AND CONDITIONS

2.1. Cease and desist from engaging in any further unpermitted ;‘dcvclopment,” as
that term is defined in PRC scetion 30106, on the subject property.

2.2. Cease and desist from maintaining unpcrmitted “devclopment,” as that term
is defined in PRC scction 30106, on the subject property.

2.3. Completion of Coastal Development Permit (“CDP™) Applications

2.3.1 Commission CDP

2.3.1.1 Within 120 days from the issuance date of this Consent Order, or
. within such additional time as the Executive Dircctor may grant for

good cause as per Section X, Respondents shall submit ta the
Commission’s San Diego District Office all materials that are required
to complele a Coastal Dcvelopment Permit (“CDP”) application. The
application shal) address all alleged violations that are listed in Section
M that are within the Commission’s permitting jurisdiction, except for
development identificd in and addressed in Section 2.4, which is to be

' A “certified local government” is a City or County that has a local coastal program that has been
effectively certified by the Commission pursuant to Chapter 6 of the Coastal Act.
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removcd under this Order, on the property identified in Section 1L
Notwithstanding the above, if Respondents belicve that one or more
items of development listed in Section I11 do not exist on the property,
Respondents shall submit cvidence supporting the claim(s) to
Commission permit staff. If the Commission staff determines that the
claim is correct, thc Consent Order shall not apply to any such alleged
dcvelopment.

2.3.1.2 Respondents shall not withdraw the application submitted under

Section 2.3.1.1 and shall allow the application 10 proceed through the
Commission permitting process according 1o applicable laws.

2.3.1.3 If, after recciving Respondents’ submittal, the Executive Director

determines that additional information is required 1o complete the
Commission CDP apptication, the Exccutive Director shall send a
written request o the Respondents for the information, which request
will set forth the additional materials required and provide a
reasonable deadline for submittal. Respondents shall submit the
required materials by the deadline specified in the request letter.

2.3.1.4 Respondents shall fully participate and cooperate in the Commission

permitting process, provide timely responses, and work to move the
process along as quickly as possible, including responding to requests
for inlormation.

2.3.2 City of Encinitas CDP and Major Use Permit

2.3.2.1 Within 60 days from the issuance date of this Conscnt Order, or

within such additional time as the Executive Director may grant for
good cause as per Section X, Respondents shall submit to City all
materials that are required to complete a Coastal Development Permit
(“CDP”) application, and a Major Use Permil application, which shall
address all alleged viclations identified in Section 11, except (or
development identificd in and addressed in Section 2.4, which would
be removed under this Order, on the property identified in Section 11
that is located within the City’s Coastal Act permitting jurisdiction.

2.3.3 Respondcnts shal) comply with requcsts from the City and/or Commission
permit staff, which are made in order w cumplete the permit applications,
within the timeframe provided in the requests.

2.3.4 Respondents shall comply [ully with the terms and conditions of any
permit that the Commission and/or the City may grant in response 10 the
applications relerenced in Sections 2.3.1 and 2.3.2 above.

Exhibit 31
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2.3.5 Within 20 days afier thc Commission acts on the coastal development
permit application submitted by Respondents, Respondents shall submit
plans for removal of all development, as identified in this Consent Order,
that has not been approved in that action, The plans shall includc a
schedule of all actions required to restore aflected areas (o pre-
development condition and are subject to Executive Director approval, and
should include Restoration and Removal activities, as detailed in Section
2.4 below.

2.3.6 The partics agree that normal permitting procedures pursuant to the
Coastal Act and the Commission’s regulations, including Section 13166,
apply to and will govern these procedures.

2.4. Removal and Restoration Plan

2.4.1. Within 60 days of issuance of this Ordcr, Respondents will supply the
Exccutive Director with a plan (the “Removal and Restoration Plan™) to
remove unpermitted development for which, and otherwise to address
any of the violations on the subject property for which, Respondents do
not want to apply for after-the-fact permit authorization to retain,
including by restoring all disturbed areus of the property to which this
section applics to their pre-development condition, including any
revegetation needed 10 restore the affected area, as determined by a
landscape architect. ‘

The Removal and Restoration Plan should provide for:

A. Appropriate opcration of any mechanized equipment necessary to
complete removal and restoration work, and follow other operational
procedures 10 minimize impacts, including but not limited to the
following:

1. Hours of opcration of mechanized equipment shall be limited to
weckdays between sunrise and sunset, excluding the Memorial
Day, Fourth of July, and Labor Day Holidays;

2. Equipment shall be stored in an approved location inland from
the beach when not in use;

3. Disposal of removed materials and structures which are to be
disposed of must occur at a licensed disposal facility located
outside of the Coastal Zonc. Any hazardous malerials must be
transported to a licensed hazardous waste disposal facility;

4. Removal ol any fill materials consisting of soil, sand, or other
similar matcrials shall be accomplished using hand tools or other

Exhibit 31
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means that provide the Icast impact possible on the subject
property;

5. The number of trips to and from the site shall be minimizcd,

6. Measures 1o protect against impacts to water quality from |
removal and restorative grading shall be described and followed.

2.4.2. If the Executive Director determines that any modifications or additions
to a proposed Removal and Restoration Plan arc necessary, he shall
notity Respondents. Respondents shall complete requesied
modifications and resubmit the Removal and Restoration Plan for
approval within 10 days of the postmarked date of the notification.

2.4.3. The Plan shall provide for access to the site per Section X1V below for
the purpose of monitoring compliance with this Consent Order.

2.5. Plan Implementation

2.5.1 Within 30 days after approval of any Removal and Restoration Plan, and
in compliance with all plan terms, including schedule for activitics,
Respondents shall commence removal in compliance with the terms of
the Consent Cease and Desist Order. Respondents shall:

2.5.1.1. Remove all development listed in the approved Removal and
Restoration Plan as being proposed for removal.

2.5.1.2. Ceasc maintaining or conducting new unpermitted
devclopment except thal for which authorization is still being sought
under through the CDP process listed above.

2.5.1.3. Restore the area to pre-development condition.

2.5.1.4, Revegetate in accordance with any approved Revepgetation
Plan.

2.6. Other than those areas subject to removal and restoration activitics, the areas
of the property and surrounding areas currcntly undisturbed shall not be disturbed
by activities required by this Order.

2.7. Within 30 days of the complction of work outlined in any Removal and
Restoration Plan, Respondents shall submit, for the review and approval of the
Executive Director, a report indicating that the removal and restoration has raken
placc in accord with the approved Removal and Restoration Plan, along with
photos documcnting all work done. All documents submitted by Respondents
shall be submitted according to Section V. of this Order.
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L Persons Subject to the Consent Ordcr

Persons subject to this Consent Cease and Desist Order are Respondents, as delined Lupe Sonnie

above to include Richard Sonnie, Monica Sonnief their agents, contractors and

employees, and any persons acting in concert with any of the foregoing.

II.  Identificativn of the Property

The property that is subject to this Consent Order is identified by San Diego County as

858-860 Neptune Avenue, City of Encinitas, San Diego County (APN 254-311-05).

I, Description of Alleged Coastal Act Violations

The development that is the subject of this Order includes (but may not be limited to); 1)

unpermitted development including, but not limited o, grading of blutf slope, placement

of gravel on hluff face, and unpermitted construction of blufftop deck, and 2) failure to

obtain follow-up regular coastal devclopment permits to authorize temporary emergency

work (including grading and a seawall) as permanent development, as required by

Emergency Permits 6-96-84-G, 6-96-117-G, 6-00-171-G, and 6-01-042-G.

1V. Commission Jurisdiction and Authority to Act

The Commission has jurisdiction over resolution of the alleged Coastal Act violations

pursuant to Public Resources Code Sections 30810 and 30811. Respondents agree to not

contest the Commission’s jurisdiction to issuc or enforce this Consent Order.

V. Submittal of Documents

All documents and payments submitted pursuant to this Consent Order must be sent to:

California Coastal Commission

Ann: Enforcement Unit

45 Fremont St., Suite 2000

San Francisco, CA 94105-2219

With a copy sent to:

California Coastal Commission

San Diego Coast District

Attn: Enforcement Unit

7575 Metropolitan Drive Ste. 103

San Dicgo, CA 92108-4402

VI,  Settlement of Matter Prior to Hearing

In light of the intent and preference of the parties (o resolve these matters in seltlement

and avoid litigation and costs, Respondents have agreed not to contest the legal and
Exhibit 31 3
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factual bases of, or the terms or issuance of, this Consent Qrder, including the allegations
of Coastal Act violations contained in the Notice of Intent to Commence Cease and
Desist Order and Restoration Order Proceedings (NOI) dated July 15, 2008. Specifically,
Respondents agree to this settlement and therefore not to contest the issuance of the
Consent Order or to object to the recordation of a Notice of Violation pursuant to PRC
Section 30812.

VII. Effective Date and Terms of the Consent Order

The cffective date of the Consent Order is the date of approval by the Commission. The
Consent Order shall remain in effect permanently unless and until modified or rescinded
by the Commission,

VIiII. Findings

This Consent Order is issued on the basis of the findings adopted by the Commission at
its Octobcr 2008 hearing, us set forth in the attached document entitled “Staff Report and
Findings for Consent Cease and Desist Order”. '

IX.  Settlement/Compliance Obligation

A. In light of the intent of the parties 10 resolve these matters in settiement,
Respondents have agreed to pay a monetary settlement in the total amount of
$40,000. Penalty payments will be made in four $10,000 installments, one of
which will be made every six months beginning with the lirst payment of
$10,000 due November 1, 2008, the second due May 1, 2009, the third due
November |, 2009, and the final payment due May 1, 2010. Should the
Respondents decide the sell the properly before the settlement payments are
completed, they must provide Commission stafT with a notice of the sale,
submitted according to Section V of this Order, and the balance of the
penalties shall be due at the time of sale. The settlement monies shall be
deposited in the Vjolation Remediation Account of the California Coastal
Conservancy Fund (see Public Resources Code Section 30823), Respondents
shall submit the seitlement payments to the attention of Enforcement Unit of
the Commission, payable to the California Coastal Commission/Coastal
Conservancy Violation Remediation Account.

R. Strict compliance with this Consent Order by all parties subject thereto is
required. Pailure to comply with any term or condition of this Consent Order,
including any deadline contained in this Consent Order, unless the Cxecutive
Director grants an extension under Section X (in which case failure to comply
with that deadline shall have the same effect), shall constitute a violation of
this Consent Order and shall result in Respondents being liable for stipulated
penalties in the amount of $500 per day per provision of the Order violated.
Respondents shall pay stipulated penalties within 15 days of receipt of written
demand by the Commission for such penalties regardless of whether
Respondents have subsequently complied. If Respondents violate this
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Consent Qrder, nothing in this agrecment shall be construed as prohibiting,
altering, or in any way limiting the ability of the Commission to seck any
other remedies available, in addition to these stipulated penaliies, including
the imposition of civil penalties and other remedies pursuant to Public
Resources Code Sections 30821.6, 30822 and 30820 as a result of the lack of
compliance with the Consent Order and for the underlying Coastal Act
violations as described herein.

X. Extension of Deadlines

The Exceutive Director may extend the deadlines set forth in this Order for good cause.
Any extension request must be made in writing to the Executive Director and received by
Commission staff at least ten days prior to expiration of the subject deadline.

X1.  Waiver of Right to Appeal and Scck Stay

Persons against whom thec Commission issues a Cease and Desist and/or Restoration
Order have the right pursuant to PRC Section 30803(b) to seek a stay of the order.
However, in light of the desire to settle this matter and avoid litigation, pursuant to the
agreement of the parties as set forth in this Consent Order, Respondents hereby agree not
to scek a stay or to challenge the issuance and enforccability of this Consent Order in a

court of law,
XI1. Modifications and Amendments to this Consent Order

Except as provided in Section X, this Consent Order may be amended or modified only in
accordance with the standards and procedures set forth in Section 13188(b) or 13197 of
Title 14 of the California Codc of Regulations.

XIII, Government Liability

Neither the State of California, the Commission, nor its employees shall be liable for
injuries or damuges to persons or property resulting from acts or omissions by
Respondents in carrying out activities pursuant to this Consent Order, nor shall the State
of California, thc Commission or its employees be held as a party to any contract entered
into by Respondents or their agents in carrying out activities pursuant to this Consent
Order.

XIV. Site Access

Respondents shall provide access to the property at all reasonable times to Commission
staff and any agency working in cooperation with the Commission or having jurisdiction
over the work being performed under this Consent Order. Nothing in this Cunsemt Order
is intended to limit in any way the right of entry or inspection that any agency may
otherwise have by operation of any law. The Commission staff may enter and move
freely about the following arcas: (1) the portions of the subject property on which the
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violations are located, (2) any areas where work is to be performed pursuant (o this
Consent Order or pursuant to any plans adopted pursuant to this Consent Order,

(3) adjacent areas of the property, and (4) any other area where evidence of compliance
with this Order may lie, as necessary or convenicnt to view the areas where work is being
performed pursuant to the requirements of (his Consent Order, for purpuses including but
not limited to overseeing, inspecting, documenting, and reviewing the progress of
Respondent in carrying out the terms ol this Consent Order.

XV. Settlement of Claims

The Commission and Respondents agree that this Consent Order selttles the
Commission's monetary claims for relief for those violations of the Coastal Act alleged
in the NOI occurring prior 1o the date of this Consent Order, (specifically including
claims for civil penaltics, fincs, or damages under the Coastal Act, including PRC
Sections 308035, 30820, and 30822), with the exception that, if Respondents fail to
comply with any term or condition of this Consent Order, the Commission may seek
monetary or other claims for both the underlying violations of the Coastal Act and for the
violation of this Consent Order. In addition, this Consent Order does not limit the
Commission from taking enforcement action due to Coastal Act violations at the property
other than those that are the subject of this Consent Order.

XYL Successors and Assigns

This Order shall run with the land, binding all successors in interest, future owners of'the
property, heirs and assigns of Respondents. Respondents shall provide notice to all
successors, heirs and assigns of any remaining obligations under this Order.

XVIl. Governmcntal Jurisdiction

This Consent Order shall be interpreted, construed, governed and enforced under and
pursuant to the laws of the State of California.

- XVIIL. No Limitation on Authority

A. Except as expressly provided herein, nothing herein shall limit or restrict the
exercise of the Commission’s enforcement authority pursuant to Chapter 9 of
the Coastal Act, including the authority to require and enforce compliance
with this Order.

B. Correspondingly, Respondents have entered into this Conscnt Order and
agreed not to contest the factual and legal bases tor issuance of this Consent
Order, and the enforcement thereof according to its terms. Respondents have
agreed not to contest the Commission’s jurisdiction to issue and enforce this
Conscnt Order.

— XIX. Tuntcgration
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This Consent Order constitutes the entire agrecment between the parties and may not be
amended, supplemented, or modified except as provided in this Consent Order.

XX. Scverability

If a court finds any provision of this agreement invalid or unenforceable under any
applicable law, such provision shall, to that cxtent, be deemed omitied, and the balance of
this agreement will be enforceable in accordance with its own terms.

XXI1. Non-Waiver

The failure of either party to excrcise any of its rights under this agrcement for a breach
thereof shall not be deemed a waiver of such rights or waiver of any subsequent breach.

XXII. Stipulution

Respondents and their representatives attest that they have revicwed the terms of this
Congcnt Cease and Desist Order and understand that their consent is final and stipulate to

their issuance by the Commission.
/
~
Y Lo oF

Date

2/20/0%

Date

e

Monic@e*Hoch (agent) Date ;
Executedin Ventura on behalf of the California Coastal Commission:

IT IS SO STIPULATED AND AGREED:
On behalf of Respondents:

PETER DOUGLAS, Exccutive Director Date
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