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Applicants.........cccccceenee. Dale Skeen and Jo Mei Chang

Appellant......................... David Sabih

Local government .......... Monterey County

Local decision................. Approved with conditions by the Monterey County Board of Supervisors on
July 22, 2008 (Monterey County Coastal Development Permit (CDP) No.
PLNO060735)

Project location .............. 26327 Scenic Road, in the Carmel Point area downcoast of the City of Carmel

in Monterey County (APN 009-442-013)

Project description......... Construction of a 2,950 square-foot single family dwelling (SFD) with a 545
square foot attached garage

File documents................ Monterey County Certified Local Coastal Program (LCP), including the
LCP’s Carmel Area Land Use Plan (LUP) and the Coastal Implementation
Plan (CIP); Final Local Action Notice for Monterey County Coastal
Development Permit (CDP) No. PLN060735

Staff recommendation ...No Substantial Issue

A. Staff Recommendation

1. Summary of Staff Recommendation

On July 22, 2008 the Monterey County Board of Supervisors approved a combined coastal development
permit (CDP) for a new three-story (one below grade) 2,950 square-foot single family dwelling (SFD)
with a 545 square foot attached garage at 26327 Scenic Road (PLN060735). The SFD would have two
aboveground stories and one below-grade basement. Grading for the garage, driveway, basement, as
well as new finished grades requires excavation of 1,130 cubic yards of material. The vacant 4,700
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square foot parcel is located along Scenic Road between Stewart Road and Ocean Avenue,
approximately 200 feet from the Pacific Ocean.

The Appellant contends that the project will result in significant risk and hazards as a result of the
amount and depth of excavation, the nature of soils at the site, and the proximity to neighboring
structures. The geotechnical and structural engineering information from both the Applicant and
Appellant identifies the risk to neighboring structures during excavation and construction. The County
approval requires mitigation during construction to sufficiently abate it, including temporary structural
shoring during construction. The Appellant also contends that the project will have significant impacts
on public use of Scenic Road as a result of construction activities and the project itself. However, the
project represents a typical, temporary construction activity that would not require closure of Scenic
Road and would not otherwise unduly impact public access along this corridor, and the development of
a new residence at this infill lot should have insignificant long-term effects on traffic and public access.
Finally, the Appellant raises various procedural contentions that do not materially affect the CDP
issuance and/or have already been addressed in the County approval.

Thus, the appeal contentions do not raise a substantial issue with respect to the project’s conformance
with the certified Monterey County LCP. Staff recommends that the Commission find that no
substantial issue exists with respect to the grounds on which the appeal was filed, and that the
Commission decline to take jurisdiction over the CDP for the project.

2. Staff Recommendation on Substantial Issue

Staff recommends that the Commission determine that no substantial issue exists with respect to the
grounds on which the appeal was filed. A finding of no substantial issue would mean that the County’s
decision in this matter would be final (conversely, a finding of substantial issue would bring the project
under the jurisdiction of the Commission for hearing and action).

Motion. I move that the Commission determine that Appeal Number A-3-MCO-08-045 raises no
substantial issue with respect to the grounds on which the appeal has been filed under Section
30603 of the Coastal Act.

Staff Recommendation of No Substantial Issue. Staff recommends a YES vote. Passage of this
motion will result in a finding of No Substantial Issue and adoption of the following resolution
and findings. If the Commission finds No Substantial Issue, the Commission will not hear the
application de novo and the local action will become final and effective. The motion passes only
by an affirmative vote by a majority of the Commissioners present.

Resolution to Find No Substantial Issue. The Commission hereby finds that Appeal Number
A-3-MCO-08-045 does not present a substantial issue with respect to the grounds on which the
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with the
certified Local Coastal Program and/or the public access policies of the Coastal Act.
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B. Findings and Declarations
The Commission finds and declares as follows:

1. Project Background and Local Government Action

On March 16, 2007, the Applicants, Dale Skeen and Jo Mei Chang, submitted an application to the
Monterey County Planning Department for a permit to allow the construction of a new 2,950 square-
foot SFD with a 545 square foot attached garage and the then-estimated 990 cubic yards of grading.
Monterey County prepared and circulated an Initial Study/Mitigated Negative Declaration (IS/MND)
from September 24, 2007 through October 24, 2007. On November 8, 2007 the County’s Zoning
Administrator conducted a public hearing on the proposed project. This hearing was continued to
December 13, 2007 with direction to planning staff to revise the ISSMND to incorporate comments on
grading quantities, impacts due to the depth of cut, groundwater levels, Best Management Practices
(BMPs), size and aesthetics of the proposed residence, and water availability received during the
comment period and during the hearing. Staff recirculated the IS/MND from December 7, 2007 to
January 7, 2007. Staff requested a continuance from the December 13, 2007 hearing to January 31,
2008 in order to allow for the recirculation of the IS/MND. On January 31, 2008, the Zoning
Administrator adopted the revised IS/MND and approved the CDP. David Sabih, the current Appellant
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in this matter before the Commission, filed a timely appeal of the Zoning Administrator’s decision and
the appeal was heard by the Monterey County Board of Supervisors on April 15, 2008. The Board of
Supervisors adopted a motion to continue the hearing for 30 days with intent to approve the project,
pending submittal and review of drainage analysis from the site to verify that the contours of the street
facilitate flow of runoff to drains; a construction management plan to address circulation and safety; and
detailed information on pin piling. The IS/MND was subsequently revised and recirculated from May 5,
2008 to June 5, 2008 to include additional information relating to drainage, utilities, shoring, and
transportation.

On May 13, 2008, the Board continued the item to July 8, 2008, and on July 8, the Board of Supervisors
adopted the revised IS/MND, denied the appeal from the Zoning Administrator’s approval, and
approved a CDP for a new 2,950 square-foot single family dwelling with a 545 square foot attached
garage and 1,130 cubic yards of grading. See Exhibit C for the Board of Supervisor’s adopted staff
report, findings, and conditions.

Notice of the County’s final action was received in the Commission’s Central Coast office on August
15, 2008. The Commission’s ten working day appeal period commenced on August 18, 2008 and
concluded at 5:00 PM on August 29, 2008. One valid appeal was received during the appeal period
(see below).

2. Appeal Procedures

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP decisions
in jurisdictions with certified LCPs. The following categories of local CDP decisions are appealable: (a)
approval of CDPs for development that is located (1) between the sea and the first public road
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line of
the sea where there is no beach, whichever is the greater distance, (2) on tidelands, submerged lands,
public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the
seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties,
approval of CDPs for development that is not designated as the principal permitted use under the LCP.
In addition, any local action (approval or denial) on a CDP for a major public works project (including a
publicly financed recreational facility and/or a special district development) or an energy facility is
appealable to the Commission. This project is appealable because it is located within 750 feet of
archaeological resources, which makes it a conditional use (and thus not principally permitted) under the
LCP.

The grounds for appeal under Section 30603 are limited to allegations that the development does not
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of the
Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project unless a
majority of the Commission finds that “no substantial issue” is raised by such allegations. Under Section
30604(b), if the Commission conducts a de novo hearing and ultimately approves a CDP for a project,
the Commission must find that the proposed development is in conformity with the certified LCP. If a
CDRP is approved for a project that is located between the nearest public road and the sea or the shoreline
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of any body of water located within the coastal zone, Section 30604(c) also requires an additional
specific finding that the development is in conformity with the public access and recreation policies of
Chapter 3 of the Coastal Act. This project is not located between the nearest public road and the sea,
and thus this additional finding does not need to be made if the Commission approves the project
following a de novo hearing.

The only persons qualified to testify before the Commission on the substantial issue question are the
applicant, persons who made their views known before the local government (or their representatives),
and the local government. Testimony from other persons regarding substantial issue must be submitted
in writing. Any person may testify during the de novo stage of an appeal.

C. Summary of Appellant’s Contentions

The Appellant, David Sabih, contends that the project will result in hazards and risks associated with
design and siting because of the amount and depth of excavation, the nature of the soils, and the
proximity to neighboring structures. The Appellant also contends that the project will have significant
impacts, including cumulative impacts, on public use of and public access on Scenic Road as a result of
truck trips for construction, and also partly as a result of the project itself. Finally, the Appellant raises
various other LCP-related procedural issues and non-LCP related contentions, including process issues
related to hazards and access; that the County failed to require an Environmental Impact Report (EIR)
for the project; that the project approval relies on an illegal paper water credit; that the County failed to
identify and discuss impacts of the amount of grading, truck trips, offsite disposal location and whether
or not it would be in the Coastal Zone; and that the County did not include specific water quality
mitigation measures suggested by the Regional Water Quality Control Board (RWQCB). Please see
Exhibit F for the full text of the appeal.

D. County-Approved Project Location and Description

The project site is a vacant 4,700 square-foot lot in a developed residential neighborhood at Carmel
Point, zoned Medium Density Residential (MDR/2-D(18)(CZ)). The parcel is surrounded on the north,
south, and east by residential development, and borders Scenic Road and more residential development
across Scenic Road to the west. The site is located approximately 200 feet from the Pacific Ocean,
which is located beyond Scenic Road and the row of residences to the west. The parcel gently slopes
from east to west and consists of mowed grasses and brush. See Exhibits A and B for project location
maps and Exhibit E for a site photo.

The County-approved project consists of a new 2,950 square-foot SFD with a 545 square foot attached
garage. The proposed residence includes two levels aboveground and one basement level. Grading for
the garage, driveway, and basement as well as the new finished grades requires excavation of 1,130
cubic yards of cut that would be exported from the site. Cut slopes would be supported by 3 to 8.5-foot
tall retaining walls along the driveway and near the property lines. The development meets all of the
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LCP-required setbacks and height limits, including an 18-foot height limitation for the Carmel Point
area. See Exhibit D for project plans and elevations.

E. Substantial Issue Determination

1. Geologic Hazards

The appeal contends that significant unacceptable risks exist due to siting and design related to depth of
proposed construction, the nature of the soils at the site, and the proximity of the excavation to the
neighboring structure to the south owned by the appellant. The Appellant states that the County made
no effort to minimize the grading of 1,130 cubic yards, which he contends is equivalent to removing the
top 6.5 feet of the entire lot. The Appellant also contends that the County recognized and acknowledged
these significant risks when it required to the project contractors to carry liability insurance of at least $4
million per occurrence, including coverage for claims of bodily injury and property damage to the site
and surrounding properties, and in doing so, conceded a significant risk of damage exists. The
Appellant claims inconsistencies with LCP policies that require development to be sited and designed to
conform to site topography, to minimize grading and other site preparation activities, and to minimize
risks from geologic hazards (LUP Policies 2.7.3.1. and 2.7.4.1). Please see Exhibit F for the complete
text of the cited policies.

The project geological and geotechnical report (prepared by Grice Engineering, January 24, 2007)
determined that the site does not present unusual risks for this area for seismic hazards, including
ground shaking, liquefaction, ground rupture, ground failure, and landslides. The report concluded that
the site is suitable, from a soil-engineering standpoint, to support the proposed development provided
that structures be designed and built in accordance with the requirements of the Uniform Building
Code’s (UBC) current edition, Seismic Zone IV; all buildings be founded on undisturbed native soils
and/or acceptable, certified engineered fill; and that grading and excavation work be performed under
the direction of a qualified soils engineer with inspections prior to placement of construction
reinforcement and again prior to placement of concrete. These measures were incorporated into the
County approval as Condition # 10 (see Exhibit C).

During the County review and public hearing processes, the Appellant raised concerns about
construction-related impacts to neighboring structures. A subsequent geotechnical review was prepared
by Haro, Kasunich and Associates (dated November 27, 2007) that supported the original geotechnical
report and stated that temporary shoring would absolutely be necessary for construction of the basement
and any cut excavations of the proposed development that are proximal to existing improvements. This
report provided detailed recommendations for temporary shoring and concluded that if the contractor
and designers follow these and other BMPs, the neighboring properties would not be impacted. The
project structural engineer, Steve Mayone, prepared and submitted calculations (dated April 15, 2008)
for the temporary construction shoring mechanism. The Appellant subsequently provided structural
engineering peer review (Sezen Structural Engineering, letter dated May 23, 2008) that questioned the
calculations prepared by Mr. Mayone. The project geotechnical and structural engineering team
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reviewed the Sezen calculations, and subsequently agreed (in a letter dated July 1, 2008) to incorporate
the Sezen suggestions into the temporary shoring system design. Grice Engineering also subsequently
clarified, in a letter dated July 24, 2007, that BMPs, including temporary shoring and permanent
retaining structures for the basement, would ensure that no significant impact would be incurred to
adjacent properties from the proposed construction. The recommended measures in these letter reports
were included in Conditions #10 and #25 as a requirement of County approval. In addition, the project
structural engineer, Steve Mayone, as well as the project geotechnical engineers, testified at the January
31, 2008 Zoning Administrator hearing and April 15, 2008 and July 22, 2008 Board of Supervisors
hearings and demonstrated the proposed method of temporary shoring and provided additional
calculations and drawings. These recommendations were attached to the revised IS/MND which was
adopted with the project.

The Appellant provided further geotechnical peer review in the form of two letter reports the day of the
July 22, 2008 Board of Supervisors hearing (Rockridge Geotechnical, dated July 21, 2008 and Narwhal
Enterprises, Inc., dated July 21, 2008) that supported the earlier conclusions that the shoring be carefully
designed, reviewed, and monitored to minimize the potential for failure that could result in damage to
the Sabih property. Both the Rockridge Geotechnical report and Narwhal Enterprises report provided
more technical comments on the proposed shoring system that questioned various calculations and
assumptions provided by the project engineers. These recommendations were discussed at the hearing,
and the project engineers testified that the temporary shoring system was already more than adequate to
protect the neighboring structure during construction. The County agreed with the Applicant’s
engineers and did not require further review of and revisions to the temporary shoring calculations.
Nevertheless, the Applicant verbally agreed to allow the Appellant an additional peer review
opportunity at the building permit stage. As mentioned above, County condition #25 requires a final
temporary shoring plan prior to issuance of building and grading permits.

The County’s action clearly includes consideration of the Appellant’s geology and hazards contentions,
including several iterations of geotechnical recommendation refinements. While there appear to be
some minor competing judgments among geotechnical experts, it is clear that geotechnical concerns
were a large part of the County’s proceedings in this matter, and their resolution is a fundamental part of
the County’s action. In sum, the geotechnical information in the record indicates that the site has been
adequately evaluated and that the project has been designed, sited, and mitigated in such a way as to be
geologically safe as required by the LCP. In particular, the temporary shoring requirement will ensure
that the project minimizes risks from geologic hazards and will not impact surrounding structures. The
evidence in the record does not suggest that the project represents extraordinary risks that cannot be
mitigated, or that the project has not been sited appropriately to minimize risks.

The appeal also raises several procedural contentions with respect to the geotechnical aspects of the
project. The appeal asserts that the County did not require a deed restriction to describe the hazard,
geotechnical mitigations, and long-term maintenance requirements, as required by LUP Policy 2.7.3.4
for locations determined to have significant hazards. The County determined that the soils at the site are
capable of supporting the proposed development, and they did not determine this to be a location with
significant geological hazards, and therefore, did not require the applicant to record the deed restriction
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described under Policy 2.7.3.4. Instead, the County required compliance with LUP Policy 2.7.4.6,
which states that “where geotechnical evaluation determines that the hazard is unlikely to lead to
property damage or injury, construction is permissible if certified by a registered geologist/soils
engineer that the project will not result in an unacceptable risk of injury or structural damage.” This
policy requires such certification to be recorded with a copy of the deed at the County recorder’s office,
and this requirement is memorialized in County condition #15. In light of the record as it relates to
geotechnical hazards, the County’s application of LUP Policy 2.7.4.6 as opposed to LUP Policy 2.7.3.4
appears to be appropriate for this project. (Please see Exhibit F for the complete text of the cited
policies.)

The appeal also asserts that the County building official did not concur with the determination that the
hazard is unlikely to lead to property damage or injury (also required by LUP Policy 2.7.4.6) and that
the County did not request that the disputed geotechnical reports be reviewed by a registered geologist
from either the U.S. Geological Survey (USGS) or the California Division of Mines and Geology
(required by LUP Policy 2.7.4.8). Building official concurrence occurs prior to issuance of the building
and grading permits; as such, the County approval complies with this requirement. The County also did
not seek review by the USGS or the California Division of Mines and Geology because they determined
that no substantial evidence existed to suggest inadequacy of the geotechnical reports and
recommendations.

In sum, the record indicates that the County has addressed and resolved relevant geologic and structural
stability concerns as required by the LCP. Thus, the Appellant’s contentions do not raise a substantial
issue with respect to the project’s conformance with the geologic hazards policies of the certified LCP.

2. Public Access and Recreation

The Appellant contends that project construction would have a significant impact (including
cumulatively) on public use of Scenic Road because of the construction of an underground story that
requires a significant amount of excavation and retaining walls. The appeal also claims that these
impacts are exacerbated by the County’s failure to implement specific public access recommendations in
the LUP for the Carmel Point area, and that the County did not acknowledge Scenic Road as a LCP-
designated public trail/accessway. The appeal cites existing conditions descriptions in the LUP for
Carmel Point that indicate varying and inadequate road width on Scenic Road, high traffic volumes, lack
of a separated pedestrian path, parking constraints, and conflicts with residential uses, and cites specific
policies in the LUP that call for retention of the Scenic Road corridor for long-term public use and
consideration of public safety wherever shoreline access is provided (LUP Policy 5.3.3). Please see
Exhibit F for the cited LCP policies and text.

The LCP identifies Scenic Road as a lateral public accessway, and LUP Policy 5.3.3.1.a specifically
identifies the Scenic Road corridor along Carmel Point to be one of the most important major access
areas to be retained for long-term public use. In addition to providing vehicular access to both residents
and visitors, Scenic Road also provides public pedestrian and bicycle access. The problems identified in
the LUP for this stretch are indeed real, and are exacerbated by heavy use by vehicles, pedestrians, and
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bicycles. Despite this heavy use and importance of Scenic Road as a public accessway, the project
would involve typical construction activities that would not preclude access or otherwise impede
recreational activity along this corridor. Construction of the residence would not require closure of
Scenic Road, and any delays as a result of construction activities would be temporary and do not
represent a significant risk to public safety. County Condition #14 requires a construction management
plan that limits construction activities to 8:00 AM to 4:00 PM on weekdays, prohibits construction on
weekends, provides a specific truck route, and specific locations for parking and staging areas.

In terms of the post-construction, permanent project, the project parcel is not situated in such a way that
regular residential use, including vehicles entering and exiting, would cause unusual impacts to public
use of Scenic Road, particularly in this neighborhood which is almost entirely built out. A new single
family dwelling in a developed residential neighborhood would not cause long term traffic or public
safety impacts, and does not raise inconsistencies with LCP policies that require the retention of this
corridor for long term public use. And although the County may have failed to identify Scenic Road as
an LCP-designated public access route, it did acknowledge pedestrian use of Scenic Road, and this
procedural oversight does not materially affect the analysis of public safety and use of the roadway.

The appeal also asserts that critical LUP management and improvement recommendations to protect
public access and safety on Carmel Point have not been implemented by Monterey County, but the
County did not review the project in this context. In other words, the County is required by the LCP to
implement improvements along Scenic Road, but they have not done so and instead, in this case,
approved residential development that may have the potential to make the problems worse. The LUP
recommendations that have not been implemented include development of a separated pedestrian
pathway and implementation of no parking requirements along Scenic Road. Although this is a valid
observation and important in the overall planning context for this area, the project parcel is only one of a
limited number of vacant lots remaining in this residential neighborhood, and development of this and
those other remaining lots with single family residences should not be expected to significantly worsen
congestion and safety problems at Scenic Point. Although the Commission is supportive of future
public recreational access improvements to this stretch of Scenic Road, the proposed project does not
require such improvements in order for it to be approvable. Construction-related concerns are addressed
through the construction management plan, and the traffic generated by one single family residence is
less than significant in the public access context.

In sum, the Appellant raises valid public access and safety concerns, but the project as approved
adequately addresses these concerns and the issues do not rise to the level of substantial issue with
respect to the project’s conformance with the public access and recreation policies of the certified LCP.

3. Procedures and Other Issues

The Appellant’s procedural contentions include that the County failed to require an Environmental
Impact Report (EIR) for the project; that the project approval relies on an illegal paper water credit; that
the County failed to identify and discuss impacts of the amount of grading, truck trips, offsite disposal
location and whether or not it would be in the Coastal Zone; and that the County did not include specific
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water quality mitigation measures suggested by the Regional Water Quality Control Board (RWQCB).

Monterey County, as the lead agency for the project under the California Environmental Quality Act
(CEQA), determined that a Mitigated Negative Declaration (MND) was the appropriate level of CEQA
review required for the project. The County’s decision to adopt a MND and not an EIR is not an LCP
issue per se. The LCP question is not what type of CEQA document was prepared, but rather whether or
not the approval was based on adequate information in the record, and whether it is consistent with LCP
requirements. As discussed above, the County’s approval includes significant information and
evaluation of the issues raised, and includes appropriate mitigations and project modifications to address
LCP issues.

In addition, the Appellant contends that the County relied on an invalid paper water credit as the water
source for the project. Although the appeal does not cite any specific LCP policies with which this is
inconsistent, the LCP does include requirements that the County reserve limited water supplies for
coastal-priority visitor serving uses except for infilling of existing vacant lots (LUP Policy 3.2.3.1 and
IP Section 20.146.110). The County went to great lengths to provide evidence that the Robles del Rio
subject water credit is indeed valid for the project, and the evidence in the record supports the County’s
finding that the Applicant’s predecessor-in-interest obtained a water credit within the allowed timeframe
and met the preconditions for release of the water.

The Appellant also contends that the County did not identify an offsite location for the disposal of
excavated material. The LCP does not include any policies or implementing ordinances that require this
information. The LCP issue here is really whether an ultimate disposal site is an inappropriate
destination for spoils. The construction management plan, required by Condition #14, requires
identification of a truck route and truck traffic (that, as discussed above, should not significantly impact
public roadways or other public activities). The plan will, as a result, identify a disposal site. To the
extent such site is atypical (and is not a landfill, corporation yard, or similar location), it is located in the
Coastal Zone, and disposal at such site impacts coastal resources, a separate coastal permit would be
required. There is nothing in the record to indicate, though, that disposal of excavated materials will be
anything but that normally and typically associated with an infill residential project like this, and thus its
identification as part of the construction management plan process is not a significant issue.

Finally, the appeal contends that the County failed to require mitigations recommended by the RWQCB
in a letter dated May 12, 2008. The RWQCB letter recommends standard BMPs for erosion control and
post-construction design, and did not recommend anything specific or unique for this project. County
Conditions #6, 7, and 17 already require these standard measures.

Thus, these procedural and non-LCP related contentions raised by the appeal do not rise to the level of a
substantial issue requiring Commission intervention.

4. Conclusion
The Appellant has raised some valid issues to which the LCP applies, but the appeal does not rise to the
level of a substantial issue. The County’s CDP approval appears to adequately respond to the applicable
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fact set, and adequately implement the LCP. The site has been professionally evaluated for stability and
geologic hazards, and appropriate mitigations are incorporated into the County’s action. The infill
residential project should not significantly impact public recreational access or other coastal resources,
and the County’s action also adequately addresses LCP requirements in that regard. The Commission
finds that no substantial issue exists with respect to the grounds on which the appeal was filed, and
declines to take jurisdiction over the CDP for this project.
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MONTEREY COUNTY
RESOURCE MANAGEMENT AGENCY REC_E‘¥E_97

PLANNING DEPARTMENT, Mike Novo, Director

AUG 1 5 2008
168 W. Alisal St., 2™ Floor (831) 755-5025
CENTRAL COAST AREA

FINAL LOCAL ACTION NOTICE

Date: August 13, 2008 FINAL LOCAL
To: California Coastal Commission, Central Coast District Office ACTION NOTICE

Applicant/Representative: Skeen & Chang -

From: Monterey County Planning and Building Inspection Department REFERENCE # 3~ MC 0~ 08-237
Subject: Final Local Action on Coastal Permit APPEAL PERIOD 3//5/08-8/24/¢%
Ash / PLN060735

Please note the following Final Monterey County Action for the following coastal development permit type:

Y CDP/CAP O CDP Amendment [ Extension [ Emergency CDP
0 Exemption O Exclusion O Other:

O all local appeals processes have been exhausted for this matter

O The project includes an amendment to the LCP

Project Information

Application #: PLN060735

Project Applicant: SKEEN & CHANG

Applicant’s Rep: International Design Group
Attention: Anatoly Ostretsov
721 Lighthouse Avenue
Pacific Grove, CA 93950

Project Location: 2%27 Scenic Drive, Carmel

Assessor’s Parcel Numbers: 009-442-013-000

Project Description: The project consist of:

COMBINED DEVELOPMENT PERMIT CONSISTING OF; 1) A COASTAL ADMINISTATIVE PERMIT TO
ALLOW THE CONSTRUCTION OF A NEW THREE-STORY 2,950 SQUARE FOOT SINGLE FAMILY
DWELLING WITH A 545 SQUARE FOOT ATTACHED GARAGE, 1,130 CUBIC YARDS OF CUT, AND ; 2)
A COASTAL DEVELOPMENT PERMIT TO ALLOW DEVELOPMENT WITHIN 750 FEET OF A KNOWN
ARCHAEQOLOGICAL RESOQOURCES; AND 3) DESIGN APPROVAL. THE PROPERTY IS LOCATED AT 26327
SCENIC ROAD, CARMEL (ASSESSOR'S PARCEL NUMBER 009-442-013-000), COASTAL ZONE.
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Final Action Information

Final Action Date:
Final Action: \ Approved w/conditions 1 Approved w/o conditions [ Denied

Final Action Body: [ Zoning Administrator O Planning Commissioniminor Subdivision Committee

Boavdd of Supervisor<

For Coastal Commissilon Use Only
Reference #:
FLAN received:

Appeal period:

Final Local Action Notice Attachments Included

Required Materials- : Enclosed Previously o Notes/Comments

Supporting the Final Action . o | Sent (date)

Adopted Staff Report V

Adopted Findings V

Adopted Conditions v

Site Plans v

Elevations v

Location/Vicinity Map V

Additional Materials ' Enclosed Previously - "~ Notes/Comments

Supporting the Final Action Sent (date) o ;

CE There was no evidence that the proposed project

QA Document(s) v as designed, conditioned and mitigated will have

A significant effect on the environment.

Other: Erosion Control Planning N, Report dated, January 24, 2006

Other: Geotechnical Reports \J Reports dated, January 24, 2006, July 24, 2007
and January, 2007

Other: Archaeological Reports v Reports dated, March 19, 2007 and Sept. 29, 1999

.. 2C Exhibit _C

Final Local Action Notice Page 2 of 3 pages (page._.z:of _'_'{'7' page.




Coastal Commission Appeal Information

Monterey County has determined that this Final Local Action is:

0O NOT APPEALABLE to the California Coastal Commission. The Final Monterey County Action is now effective.

v APPEALABLE to the California Coastal Commission. The Coastal Commission’s 10-working day appeal period
begins the first working day after the Coastal Commission receives adequate notice of this Final Monterey County
Action. The Final Monterey County Action is not effective until after the Coastal Commission’s appeal period has
expired and no appeal has been filed. Any such appeal must be made directly to the California Coastal Commission
Central Coast District Office in Santa Cruz; there is no fee for such an appeal. Should you have any questions
regarding the Coastal Commission appeal period or process, please contact the Central Coast District Office at 725

Front Street, Suite 300, Santa Cruz, CA 95060, (831) 427-4863.

Submitted by

Signature:

Name:
Title:

Phone/Fax:

email:

Planner:
Title:

Phone/Fax:

Email:

e W%
O/

Connie Mendoza
Land Use Technician
831-755-5184 / 831-757-9516 (fax)

mendozac(@co.monterey.ca.us

Craig Spencer
Assistant Planner
831-755-5233 / 831-757-9516 (fax)

spencerc(@co.monterey.ca.us

Final Local Action Notice Page 3 of 3 pages
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S-8
Before the Board of Supervisors in and for the
County of Monterey, State of California

Resolution No: 08 — 251

a. Adopt the Revised Mitigated Negative Declaration with an )
associated Mitigation Monitoring and Reporting Program; )

b. Deny the appeal from the Zoning Administrator's approval )
of a Combined Development Permit; and )

c. Approve the application (PLN060735; Skeen & Chang), )
for a Combined Development Permit consisting of: 1) A )
Coastal Development Permit to allow the construction of a )
new 2,950 square foot single family dwelling with a 545 )
square foot attached garage, 1,130 cubic yards of cut, and )
retaining walls; 2) A Coastal Development Permit to allow )
development within 750 feet of archaeological resources; )
and 3) A Design Approval. )

The appeal of David Sabih from the Zoning Administrator’s approval of a Combined Development
Permit to allow the construction of a new 2,950 square foot single family dwelling with a 545 square
foot attached garage, 1,130 cubic yards of cut, and retaining walls came on for public hearing before
the Board of Supervisors of the County of Monterey. Having considered all the written and
documentary evidence, the administrative record, the staff report, oral testimony, and all other
evidence presented, the Board of Supervisors hereby finds and decides as follows:

L FINDINGS

1. FINDING: PROCESS — The subject Combined Development Permit (PLN060735/Skeen &

Chang) complies with all applicable procedural requirements.

EVIDENCE: (a) On March 16, 2007, pursuant to Monterey County Code Section 20.12.040.A,
International Design Group, Inc. filed on behalf of the owners Dale Skeen &
JoMei Chang, an application for a discretionary permit to allow the
construction of a new 2,950 square foot single family dwelling with a 545
square foot attached garage, 1,130 cubic yards of grading, and new retaining
walls on a parcel located at 26327 Scenic Rd, Carmel (Assessor’s Parcel
Number 009-442-013-000).

(b) On January 31, 2008, the Zoning Administrator approved the discretionary
permit application.

(c) David Sabih (Appellant), pursuant to Monterey County Code Section
20.86.030.A, filed an appeal of the January 31, 2008, discretionary decision of
the Zoning Administrator to approve a discretionary permit to allow
construction of a new single family dwelling.

(d) Said appeal was filed with the Clerk of the Board of Supervisors on February
17, 2008, within the 10-day time prescribed by Monterey County Code Section
20.86.030. C. A complete copy of the appeal is on file with the Clerk to the
Board and is attached to the July 22, 2008, staff report as Exhibit C.

(e) Said appeal was timely brought to a duly noticed public hearing before the
Monterey County Board of Supervisors on April 15, 2008. Notice of the
hearing was Published in the Monterey Herald; notices were mailed on to all
property owners and tenants within 300 feet of the project site; and 3 notices
were posted at and near the project site on April 4, 2008. The project was

v Exhibit £
r 4 Y.




Resolution No: 08-251 S-8
continued for 30 days from the April 15 hearing to address specific concerns
regarding drainage, shoring, and the construction management plan. At the
May 13, 2008 hearing, upon staff’s request, the Board continued the hearing to
July 8, 2008 to allow for re-circulation of the Initial Study. On July 8, 2008,
said appeal was brought back to a duly noticed public hearing before the Board
of Supervisors. On July 8, 2008 staff requested, and was granted, a
continuance to July 22, 2008. On July 22, 2008, the Board of Supervisors held
the continued public hearing and rendered the decision herein.

(f) Supporting materials in Project File PLN060735.

2. FINDING: CONSISTENCY - The project as described in Condition No. I, and as
conditioned, is consistent with the policies, requirements, and standards of the
Carmel Area Land Use Plan (LUP), Carmel Area Coastal Implementation Plan
(CIP)(Part 4), Part 6 of the Coastal Implementation Plan, and the Monterey County
Zoning Ordinance (Title 20), which designates this area as appropriate for
residential development.

EVIDENCE: (a) Plan Conformance The text, policies, and regulations in the above referenced
documents have been evaluated during the course of review of applications.
No conflicts were found to exist. Communications were received during the
course of review of the project alleging possible inconsistencies with the text,
policies, and regulations in these documents. These comments were considered
and the project was found to be consistent with the above mentioned criteria
given the evidence in the record (see the following evidences for more
analysis).

(c) Zoning Consistency. The project is located on a 4,700 square foot vacant lot
focated at 26327 Scenic Road, Carmel (Assessor’s Parcel Number 009-442-
013-000), Carmel Land Use Plan area, Coastal Zone. Zoning for this lot is
MDR/2-D(18)(CZ), which allows the first single family dwelling per legal lot
of record (Section 20.12.040.A) subject to a Coastal Administrative Permit in
each case. Therefore, the property is suitable for development of a new single
family home. Site development standards including setbacks, height, building
site coverage, and floor area ratio are all met.

(c) Site Visit The project planner conducted a site inspection on August 1, 2007
and June 11, 2008 to verify that the project on the subject parcel conforms to
the project plans. The current plans and project design are attached hereto as
Exhibit G.

(d) Visual Resources As designed, conditioned, and mitigated the project is
consistent with the Carmel Area LUP and the Coastal Implementation Plan
policies (CIP part 4). The project will harmonize with the existing character of
the neighborhood and scenery using natural earth toned colors (Policy 2.2.3.6
LUP). Condition 9 is a standard condition to require visually sensitive exterior
lighting (Policy 2.2.3.10.d LUP). The project building site is not located on the
crest of a hill and would not result in ridgeline development (Policy 2.2.3.10.a
LUP). The project is consistent with CIP policy 20.146.030 CIP part 4 relating
to viewshed from Scenic Road. Surrounding properties are developed with
dwellings of similar size and character making up much of the view on the
eastern side of Scenic Road. The proposed dwelling is within the 18 foot
height limit from average natural grade (determined to be the 38.89 elevation)
required by the parcel’s zoning. Although the new dwelling will be visible

2
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Resolution No: 08-251 S-8
from Carmel State beach and Scenic Road, it is within a setting consisting of
established residential dwellings of similar character.

(e) Geology & Soils A geological and geotechnical investigation was prepared for
the project by Grice Engineering pursuant to Carmel Land Use Plan Policy
2.7.3.1 LUP. The reports discussed the potential for seismic related ground
shaking and foundation engineering which are discussed in the Initial Study.
Follow up letters were provided to address potential impacts to neighboring
properties due to close proximity of retaining walls to the property lines. A
separate report was submitted, prepared by Haro, Kasunich, and Associates,
Inc to address concerns and requirements not addressed in the Grice Report.
The depth of grading and the small lot size required mitigation for potential
impacts to neighboring structures. Reports submitted found that compliance
with the recommendations contained in the reports and the implementation of
mitigation for temporary shoring would adequately protect the residence of the
proposed structure and neighboring structures. Conditions and Mitigation
requiring compliance with the recommendations in these reports and temporary
shoring have been incorporated (Condition #’s 10, 15, & 25). Additionally, at
the Board of Supervisors hearing on April 15, 2008, information and materials
were submitted by structural engineer Steve Mayone demonstrating the
proposed method of shoring (see Finding 9 Evidence b).

(f) Drainage & Erosion Control Geotechnical and Geological Reports submitted
for the proposed residence indicate that due to the depth of the cut required for
the basement and garage, ground water may be encountered during
construction activities. A drainage plan was submitted for the proposed project
prepared by a registered Civil Engineer that requires groundwater encountered
in the excavated area be pumped to a sediment trap then through an energy
dissipater consisting of cobble stone and ultimately to Scenic Road.
Stormwater drainage onto Scenic Road will not substantially impact the
integrity or use of Scenic Road (See letter from Civil Engineer Exhibit K.2).
Drainage leaving the site will be clean water filtered by sedimentation. If
standing water is encountered during basement excavation the foundation can
still be poured using the Tremmie process that displaces the water. Excavated
dirt will be exported from the site to a location permitted to receive fill
material. The County Resource Management Agency Planning and Building
Departments and conditions of approval require compliance with the approved
drainage plans (Condition #’s 7 & 17). See Finding 9 Evidence ¢ for more
detail.

(g) Archaeological Resources An archaeological survey was required for
development due to its location in a high archaeological sensitivity zone as
mapped on current county resource maps (Section 20.146.090 CIP). A
Preliminary Cultural Resources Reconnaissance prepared by Archaeological
Consulting, dated March 25, 1999, concluded that the project area contains
potentially significant archaeological resources. An updated Archaeological
Report, dated January 17, 2007, by Archaeological Consulting indicates, based
on testing performed in 1999 (which did not reveal significant resources), that
construction should be allowed to proceed without further archaeological
investigation; however, a possibility still exists that, during construction,
previously unidentified or unexpected resources may be discovered. Mitigation
measures reduce potential impacts to archaeological resources to a less than

€CC Exhibit _&_
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Resolution No: 08-251 S-8
significant level by requiring an archaeological monitor during earth disturbing
(Condition #’s 3 & 24).

(h) Water Availability Water for the subject property was purchased from Robles
Del Rio. Exhibit ‘A’ of the settlement agreement resulting from the Robles Del
Rio water credit auction lists the subject property (Assessor’s Parcel Number
009-442-013-000) as a transferee of .5005 acre/feet (net). Pursuant to the
settlement agreement the County Water Resource Agency previously approved
the water release for the subject parcel under Archer/ PLN990220 and has also
approved the water release form for this project. See Finding and Evidence 9
(e) for more detail.

(i) LUAC The project was referred to the Carme] Unincorporated/Highlands Land
Use Advisory Committee (LUAC) for review. On May 21, 2007 the LUAC
reviewed and recommended approval (5-0 vote) of the Combined
Development Permit raising minor concerns with the appearance of the
retaining walls. The retaining walls will be finished with stucco consistent with
the color and material samples submitted for the proposed dwelling.

() See Finding 9, Evidence g, responding to Appellant’s contentions.

(k) Application The application, project plans, and related materials found in
Project File PLN060735.

3. FINDING: SITE SUITABILITY - The site is physically suitable for the use proposed.
EVIDENCE: (a) The project has been reviewed for site suitability by the following departments
and agencies: RMA - Planning Department, Carmel Highlands Fire Protection
District, Public Works, Environmental Health Division, and the Water
Resources Agency. There has been no indication from these
departments/agencies that the site is not suitable for the proposed development.
Conditions recommended have been incorporated.

(b) Technical reports by outside archaeological and geological consultants
indicated that there are not physical or environmental constraints that would
indicate that the site is not suitable for the use proposed. County staff concurs.
The following reports have been prepared:

- “Preliminary Cultural Resources Reconnaissance” (LIB070152)
prepared by Archaeological Consulting, Salinas, CA, March 25, 1999
and follow up reports dated September 29, 1999 and January 17,
2007.

- “Geotechnical and Geological Hazards Report” (LIB070151)
prepared by Grice Engineering, Inc., Salinas, CA, dated January 2007
and follow up letter dated July 24, 2007.

- “Geotechnical Response to Four Specific County Questions”
(LIB070652) prepared by Haro, Kasunich and Associates, Inc. dated
November 27, 2007.

- “Temporary Shoring/Pin-Piling” prepared by Stephen Mayone,
Monterey, CA, dated April 15, 2008.

- “Construction Management Plan” prepared by Myrone Etienne and
James Somerville (as amended).

- “Drainage Plans” prepared by Avi Benjamini and Associates Inc.
dated Nov. 2007.

- “Drainage Impact letter” prepared by Avi Benjamini and Associated
Inc. dated March 11, 2008.

€CC Exhibit _—
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Resolution No: 08-251 S-8
- “Response to Sezen Letter” prepared by Haro, Kasunich, and
Associated dated July 1, 2008.

(c) Conditions are included that require submittal and approval of information to,
and by, the appropriate agencies involved prior to the issuance of building or
grading permits. These documents include:

o FErosion Control Plans and Schedule (Condition 7)
e Landscape Plans (Non-Standard) (Condition 8)
Plans Already Submitted:
e Construction Management Plans (Non-Standard) (Condition 14)
o Drainage Plans (Condition 17) and
o Shoring Plans (Mitigation Measure 3, Condition 25)

(d) Staff conducted a site inspection on August 1, 2007 and June 11, 2008 to
verify that the site is suitable for this use.

(e) The Skeen & Chang property (APN: 009-442-013-000) is a legal lot of record
created by Carmel-By-The-Sea Addition Number 7 in 1908 and is zoned for
residential use. ‘

(f) Materials in Project File PLN060735.

4. FINDING: CEQA INITIAL STUDY/MITIGATED NEGATIVE DECLARATION: - On
the basis of the whole record before the Monterey County Board of Supervisors,
there is no substantial evidence that the proposed project as designed, conditioned,
and mitigated will have a significant effect on the environment. The Mitigated
Negative Declaration reflects the independent judgment and analysis of the
County.

EVIDENCE: (a) Initial Study. The Resource Management Agency — Planning Department
prepared an initial study pursuant to CEQA that reflects the independent
judgment and analysis of the County. This Initial Study identified the potential
for impacts to archaeological resources, air quality, geology and soils,
hydrology/water quality, land use/planning, transportation/traffic, and
utilities/service systems on the site. The applicant has agreed to mitigation
measures that avoid or mitigate the effects to a less than significant level.
Therefore, a Mitigated Negative Declaration was prepared.

(b) Proposed Mitigated Negative Declaration A Mitigated Negative Declaration
was filed with the County Clerk on September 24, 2007 and circulated to the
State Clearing House from September 24, 2007 to October 24, 2007. Following
the comment period and the Zoning Administrator hearing on November 8, 2007,
changes were made to the Mitigated Negative Declaration. The MND was re-
circulated pursuant to Section 15073.5 of CEQA. On December 5, 2007 a revised
Mitigated Negative Declaration was filed with the County Clerk and circulated
to the State Clearing House from December 7, 2007 to January 7, 2008. The
revised Mitigated Negative Declaration was considered by the Board of
Supervisors on April 15, 2008. New comments were received on the revised
MND and at the hearing. Following the Board hearing, staff again revised the
Mitigated Negative Declaration. The April 2008 Mitigated Negative
Declaration was filed with the County Clerk on May 5, 2008 and circulated to
the State Clearing House and the public from May 5, 2008 to June 5, 2008.
Among the studies, data, and reports analyzed as part of the environmental
determination are the following:
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1. Preliminary Cultural Resources Reconnaissance of Assessor’s Parcel
Number 009-442-013-000, Carmel, by Mary Doane B.A and Trudy
Haverst, RPA (March 25, 1999), Including follow up letters prepared by
Gary Breshini, Ph.D. (September 29, 1999 and January 17, 2007).

2. Geotechnical and Geological Hazards Report for the proposed residence,
26327 Scenic Road, by Grice Engineering and Geology Inc. (January
2007).

3. Response to Four Specific Questions, prepared by Haro, Kasunich, &
Associates Inc. dated November 27, 2007.

4, Civil Improvements, prepared by Benjamini Associates, Inc. dated
November 2007 (As amended).

5. Temporary Shoring/Pin-Piling, prepared by Steve Mayone, dated April 15,
2008.

6. Construction Management Plan, prepared by Myron Etienne, dated April
29,2008

The County of Monterey is the custodian of these documents, which are located
at the Resource Management Agency — Planning Department 168 West Alisal 2™
floor, Salinas, California. Analysis of impacts in the Initial Study determined that
although the project could have significant impacts, by incorporating standard
conditions of approval required by County Code and recommended mitigation
measures, potential impacts of the proposed project are reduced to a level of
insignificance.

(d) Comments were received from neighbors and the Monterey Bay Unified Air

Pollution Control District (MBUAPCD). The neighbor to the north, Mr.
Ingemanson, expressed concerns regarding potential impacts to his property
regarding ground water/drainage and grading near the property line. Mr.
Ingemanson requested that a generator be installed to pump water during power
outages, and that the grading be done gradually, so that there is not a sudden drop
right at the property line. The applicant has agreed to these suggestions. Many of
the comments on the Initial Study duplicate issues raised in the appeal, and
these are discussed further in Finding 9. Additionally, staff’s evaluation of the
new issues raised are set forth below:

Stability of Adjacent Structures

Appellant contends that the Initial Study fails to adequately address the
fundamental concern regarding the stability of the neighboring homes. A
comment letter with three specific engineering questions was submitted along
with the Sabih comments.

Staff Response: The Initial Study identified a potential impact to stability of
adjacent structures and provided adequate mitigation for those impacts based
on substantial evidence in the record from the project engineers. Specific
shoring, with engineering calculations, were attached to the Initial Study. The
project engineers have certified that the project can be constructed without
impact to neighboring structures and have responded to the three specific
questions in the Sezen letter. Those responses are contained in the project file
(See Finding 9, Evidence (b) for more information).

Construction Management Plan
Appellant contends the Construction Management Plan is inadequate because

it does not contain a staging area and did not address conflicts with the
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Resolution No: 08-251 S-8
drainage basin and grading areas. Appellant notes that the author of the CMP
is not “on the document.”

Staff Response: The Initial Study correctly indicates that staging can occur
within the front setback of the subject property. The area from the edge of the
pavement of Scenic Road to the official front property line consists of an
approximately 8 foot wide area. Vehicles can be parked within this 8 foot
buffer. Beyond the front property line is a 20 foot setback to the proposed
structure. This area will be excavated for the driveway access and a temporary
drainage basin; however, the driveway and basin will occupy an area of
approximately 30 feet in width of the over 60 foot wide parcel, still leaving
sufficient area for staging of equipment and materials.

The author of the Construction Management Plan (Attachment 5 of Initial
Study) is provided in the table of contents to the attachments (page 35 of the
Initial Study).

Impacts to Recreation and Traffic on Scenic Road

Appellant argues that “the Initial Study does not adequately address the
impacts to recreation identified by the public and by the Board on April 157,
and “The IS/MND fails to acknowledge that Scenic Road is a designated
public access corridor under the Land Use Plan, or to respond to other
comments by the Coastal Commission...”

Staff Response: The Construction Management Plan addresses the issue of
congestion along Scenic Road. It limits large trucks to a 50 foot stretch of
Scenic Road between the project site and Stewart Road. Appellants point to the
Initial Study’s use of the word “blocking,” but misunderstand the point. The
point is that, access to Scenic Road and from Scenic Road to the beach for
vehicles and pedestrians will remain open during and after construction.
Potentially insignificant delays may occur while trucks turn around. Waiting
for trucks to turn around, during the construction process is a temporary, minor
inconvenience, not a significant environmental issue. Grading activities are
expected to last a period of approximately 1 week. An estimated 91 truck trips,
consisting of 6 trucks each making 4 trips a day, will occur to export the soils
from the site over this 1 week period. The remaining construction related large
truck trips will occur over the course of the remaining construction for building
materials (wood, windows, doors, rebar, siding, roofing, cabinets, etc...).
These truck trips are conditioned to follow a specific truck route that limits the
large trucks to a minimum distance on Scenic Road. As described in the Initial
Study, the proposed project is for a single residential dwelling and will not
create measurable impacts to traffic or access.

Additionally the Initial Study did reference the pedestrian use of Scenic Road
and was correct in indicating that the trail designation found in the Carmel
Land Use Plan. The Public Access Map, Figure 3 of the Carmel Land Use
Plan, shows an area along the coast near the subject property as designated
lateral access. The Lateral Access standard applies to parcels containing
beachfront or usable recreational shoreline (Carmel CIP 20.146.130.C.1.a).
The subject application is for a new single family residence on a 4,700 square
foot parcel, located on the eastern side of Scenic Road. It is not located
between the road and the shoreline. The parcel does not contain any shoreline
or beachfront and will not block access to the beach or shoreline. Temporary
construction related traffic may require a fair amount of space when accessing
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the site and loading and unloading materials but the duration of such impacts
would be a matter of minutes. The project has been conditioned to minimize
interruption along Scenic Road from large truck trips through the use of
Stewart Road. Temporary and minor delays may occur for through access
along Scenic Road due to truck access. These truck trips have also been limited
to the times specified in the Construction Management Plan, as described in
the Initial Study, to include Monday through Friday from 8:00 AM to 4:00.
These are normal business hours when traffic and recreational use can be
expected to be less since many people are at work. Again the inconvenience of
having to wait a matter of seconds for trucks to turn around over the course of
one week is not a significant environmental impact.

Condition of Scenic Road

The Appellant contests the Initial Study’s conclusion that the road is in
relatively good shape in front of the subject property and alleges that the
project will have impacts on Scenic Road because of “year-round discharge of
water onto the public roadway”

Staff Response: the project Civil Engineer concluded that the treated and
dissipated drainage onto Scenic Road will have little to no impact on the
integrity of Scenic Road (letter from Avi Benjamini dated March 11, 2008).
Monterey County Water Resources Agency has indicated that the stormwater
facilities are adequate to receive the additional runoff. Therefore, requiring the
owner to make repairs to a public roadway would not be roughly proportional
to the minimal, if any, impact of the project.

Air Quality

Appellant contends that the analysis of air quality impacts “fails to identify at
least two sensitive receptors on the truck route — River School and Mission
School — or to research the existence of other sensitive receptors on the truck
route or on site.” The June 2, 2008 letter of Mr. Greg D’ Ambrosio, submitted
by Appellant, asserts that the truck route is “problematic” because of other
vehicles, pedestrians, blind curves, hill grades, and three sensitive receptor
locations. The Air District commented on the truck route and construction
management plan as it relates to sensitive receptors (the two schools),
cumulative effects from other projects in the area, and the Anti-Idling
Regulation.

Staff Response: The Applicant has revised the proposed Truck Route. In the
revised route, trucks will take Stewart Road to Isabella Road, over to San
Antonio Road, go right onto Santa Lucia Avenue from San Antonio Road, go
right on Rio Road from Santa Lucia, and connect to Highway 1 from Rio
Road. This route avoids the schools and alleviates concerns regarding the
sensitive receptors including the two schools, coastal recreational users along
and near the beach, the mission ranch, and the Carmel Mission. The Monterey
Bay Unified Air Pollution Control District (MBUAPCD) has reviewed the
revised truck route and indicated that the District’s concerns have been
alleviated and the project is consistent with the Air Quality Management Plan
(AQMP) (see email from MBUAPCD to Liz Gonzales dated June 30, 2008;
found in project file PLN060735 at the RMA - Planning Department). The
new route is equally or more effective in addressing any potential impacts
caused by the construction trucks and will not itself have significant
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Resolution No: 08-251 S-8
unavoidable impacts because there are fewer potential sensitive receptors, or

potential hazards along the revised route.

Cumulative Impacts

Appellant contends that the Initial Study did not discuss the cumulative effect
of the project plus other nearby projects. The Air District raised a concern
about the potential cumulative impacts of the Moellentine and Himonas
projects.

Staff Response: The Initial Study acknowledges that several projects are
proposed to be constructed in the immediate vicinity of the project and
concludes that construction impacts are temporary and not cumulatively
significant. This conclusion is supported by substantial evidence. The
reasonably foreseeable projects on Scenic Road are Weiss (PLN070535) and
Moellentine (PLN040581). Weiss was approved at the Zoning Administrator
on June 26, 2008 (Appeal Period for Public and Coastal Commission pending).
It consists of a remodel/addition that will require approximately 272 cubic
yards of grading and approximately 30 truck trips to remove that dirt. The
Moellentine project, a house remodel, is on appeal at the Board of Supervisors
and, at the applicants’ request, the Board of Supervisors continued the hearing
to a date uncertain. Thus, it would be purely speculative to conclude that
construction would be occurring on the Moellentine or Weis homes at the same
time as construction on the Skeen and Chang project. The Air District
mentioned the Himonas (PLN070155) project, which consists of the
demolition and construction of a new single family dwelling on the corner of
Stewart Road and Ocean View Ave. The project is estimating 660 cubic yards
of cut that will be exported from the site. Himonas has building and grading
permit approval and can be expected to begin construction in the near future,
prior to construction on the Skeen and Chang project (Skeen and Chang have
not yet applied for grading or building permits, so the earliest estimate of the
time of the beginning of construction is 2-3 months from approval of the
project). These projects are all residential in-fill projects within a residential
neighborhood and the grading portions of these projects, with associated truck
trips, are temporary and short term. It would be purely speculative and not
supported by the evidence to conclude that the temporary impacts of these
projects would occur at the same time because these projects are at different
stages in the permit process. It is highly unlikely that these projects on
Carmel Point will be grading and removing excavated dirt at the same time.
Even if construction did occur at the same time, the cumulative effect of
construction or remode] of 3 single family homes does not rise to the level of
significant impact.

As far as air quality impacts, cumulative air quality issues are addressed in the
Air Quality Management Plan (AQMP), as described in the Initial Study. The
project is consistent with the AQMP and so cumulative air impacts are found
to be less than significant (See email from MBUAPCD to Liz Gonzales, June
30, 2008; found in project file PLN060735 at the RMA - Planning
Department).

Neighbor’s House

Appellant alleges that “The revised Initial Study/Mitigated Negative
Declaration contains biased and incorrect information that misleads the public
and decision makers. For example, the document states multiple times that ‘the
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neighbor to the south who has improved their lot with a structure within about
one foot of the property line.’

Staff Response: The Initial Study is not biased or misleading and was prepared
with a good-faith effort at full disclosure. In regard to the neighbor’s house, the
statement regarding the location of the neighbor’s house is supported by the
evidence. The survey prepared by Base Line Surveyors shows that the existing
retaining wall straddles the property line and the corner of the roof eave
extends 0.47 feet over the line (See the Survey from Base Line Surveyor’s
attached to the July 2, 2008 Noland Hamerly Etienne & Hoss letter, found in
the project file PLN060735 at the RMA — Planning Department). The structure
appears to be approximately 2-3 feet from the retaining wall. (The Initial
Study used the word “about” in recognition that it was based on site inspection,
not a measurement. The required side setback for the residence is 5 feet
(Monterey County Code Section 20.12.060.C.1.). Comices, eaves, canopies
may extend into any required setback by only up to 2 % feet (Monterey County
Code Section 20.62.040.C). The roof eave is visibly not more than 5 feet in
length. These facts lead to the conclusion that the Sabih home is in the
setback.

Specifically in response to the four points contained in the June 4, 2008 Ray
Parks letter, staff responds as follows:

1. “there is a retaining wall which is located approximately within one foot of
the property line, built by a prior owner of the Sabih property.”

Response: The Survey contained in the project file from Base Line Surveyors
indicates that the retaining wall is partially on the Skeen & Chang property. By
whom the structure was built has not been mentioned until now and is not a
significant detail, as no blame is placed or implied. Already in the record is a
statement by staff that the structure(s) were permitted and inspected by the
County.

2. “the proposed project has not staked the property lines at this point and until
the property lines are staked by a licensed surveyor it will remain unclear
where the property lines are precisely located.”

Response: Again the file and record contain a Survey from licensed surveyors
illustrating the property line and its relation to the structures in question. It
should be pointed out that this second alleged fact conflicts with the first
alleged fact from Ray Parks as he himself has made the statement of distance
from the property line to the structure(s).

3. “the existing Sabih residential structural walls are built to comply with the
existing setbacks requirements.”

Response: Staff is not clear on the exact distance of the structural wall of the
house and the property line; however this statement again conflicts with points
2 and 4.

4. “the existing Sabih roof may be close or over the property line by some
inches, and that roof projection cannot be accurately determined until the
property lines are staked”

Response: The roof eave projection is shown on the Base Line Survey plan
with a dimension of 0.47 feet on the Skeen and Chang property. This point
again conflicts with the alleged facts in points 1 and 3.

The information about the neighbor’s house is included in the Initial Study not
to “paint Mr. Sabih, the project appellant, in an unfavorable light,” as appellant
alleges, but rather to provide information relevant to the project setting.
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Identification of Applicant Submittals .
Appellant contends that “several of the documents in the IS/MND violate

Board Resolution 01-093, which requires that all applicant and other outside
submittals shall be clearly marked as to their source/author.”

Staff Response: Appellant cites only two examples, Attachments 4.1 and 5 of
the Initial Study. The Initial Study identifies the author of these documents.
The cover page for Attachment 4.1 labels the document as a “Scenic Road
Drainage Impact letter Prepared by Avi Benjamini.” The letter attached as
Attachment 4.1 is on letterhead stationery of engineers Benjamini Associates,
Inc. In regard to the second page of Attachment 4.1, the first page of the
attachment, the letter, makes explicit reference to information “shown on our
conceptual Grading and Drainage Plan”; it is obvious that the “sketch” which
is the second page of Attachment 4.1 is part of the letter and is the conceptual
plan to which the first page of the letter refers. The source of the sketch, BAI,
is identified on the face of the sketch. As the second page of the letter, there is
no ambiguity that BAI stands for Benjamini Associates, Inc. The source of
Attachment 5, the Traffic Management Plan, is identified in the table of
contents to the Attachments, on page 35 of the Initial Study, as Myron Etienne.

Water Use

Appellant contends that “ the IS/MND fails to analyze adequately whether the
project will be limited to the amount of water approved for the previous Archer
project or whether it can use the full amount purchased in 1998.”

Staff Response: The Initial Study, page 32, states “A residential water release
form has been submitted with the project materials indicating that the dwelling
will require 35.70 fixture units, which translates to approximately 0.3570 acre
feet of water. This amount is less than the amount purchased. The water
required for the proposed project is also generally the same amount applied for
and evaluated under a project previously approved at the site consisting of a
new single family dwelling (Archer/PLN990220) which originally requested
37.65 fixture units or 0.3765 acre/feet. That project was found to be
categorically exempt from CEQA.” This quote shows that the information was
contained in the Initial Study. This quote was found under a no-impact
heading. More information on water availability can be found in Section E,
Response to Contention 1.

Stormwater Runoff

A separate letter has been submitted to Monterey County from the Regional
Water Quality Control Board (RWQCB). The letter was not directly addressed
or aimed at the Skeen & Chang project or Initial Study specifically. Rather it
was a letter to Monterey County regarding the need to address County drainage
into the Carmel Bay Area of Special Biological Significance (ASBS).
Monterey County is currently in the process of responding to that letter, by
applying for an exemption, as directed by the RWQCB. This letter supports the
discussion in the Initial Study regarding the responsible party (Monterey
County) for the stormwater drainage facility by requiring the County to apply
for and address the drainage into the bay. The conclusion in the Initial Study,
that there will be a less than significant impact from the incremental increase
of runoff from the subject property, remains valid. Currently, the stormwater
system drains surface water from other properties and the roadways themselves
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to the bay. The subject project includes measures to clean and dissipate water
before it is directed to the County maintained system and is an infill project in
a residential zone. No new lots will be created as a result of this project.

(e) The Initial Study identified potential impacts to Aesthetics, Air Quality,
Cultural Resources, Geology and Soils, Hydrology/Water Quality, Land
Use/Planning, Transportation/Traffic, and Utilities/Service Systems. All
impacts are found to be less than significant or were mitigated to a level of
insignificance.

Aesthetics — The project meets all site development standards and
proposes a new single family dwelling on a vacant lot within a
residential neighborhood. Impacts were found to be less than
significant. (see also finding #2d)

Air Quality — The main source of pollution for the proposed project is
from use of heavy equipment during construction and vehicular traffic
related to the residential use of the property. The project is within the
population projections from the AQMP. Impacts were found to be less
than significant.

Cultural Resources — The site is within an archaeologically sensitive
area. Reports have been submitted and testing was preformed at the
site. Mitigations have been included to reduce the potential impacts to a
less than significant level. (see finding 2)

Geology & Soils — Proximity to a potentially active fault line, support
of adjacent structures, and drainage were discussed. Mitigations were
incorporated to protect adjacent structures from damage during
construction and reduce potential impacts to a less than significant
level. (see also finding le and finding 9)

Hydrology/Water Quality — Drainage from the site will be increased
from existing levels. Drainage plans have been prepared that clean and
dissipate stormwater before it is released to the road. Impacts were
found to be less than significant and consistent with other
improvements in the area. (see also finding 9 evidence c)

Land Use/Planning — Potential conflicts with the Carmel Land Use Plan
(LUP) and Implementation Plan (CIP) were identified regarding
retention verses release of stormwater. The proposed drainage plan has
been developed to adequately clean and dissipate stormwater before
directing it to the County maintained facilities. This is consistent with
other improvements in the area and was found to be a less than
significant impact as conditioned. (see also finding 1)
Transportation/Traffic — Issues were raised regarding potential
congestion of construction equipment and traffic along Scenic Road
which is narrow in spots and frequently used by pedestrians. A
Construction Management Plan was prepared to specify hours of
operation and truck routes to alleviate congestion. The truck route has
since been revised in response to comments submitted on the Mitigated
Negative Declaration. With the Construction Management Plan,
potential impacts to traffic are less than significant. (see also finding 9
evidence e)

Utilities/Service Systems — Drainage from the subject property will be
directed to Scenic Road which is a County maintained public road. The
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current roadway contains only slopes with a small V-ditch to direct

stormwater to the drains. Erosion from private property drainage
systems on the surface of Scenic Road can occur. The drainage plan
prepared for the development includes dissipation of the water before it
reaches Scenic Road. As designed, potential impacts to Scenic Road
were found to be less than significant.

(f) Mitigation Substitution The construction management plan, specifically the
proposed truck route, has been revised to address comments submitted on the
Initial Study. The revised Construction Management Plan is equivalent or more
effective in mitigating or avoiding potential significant effects and it in itself
will not cause any potentially significant effect on the environment. The new
truck route still relieves congestion along Scenic Road and will now avoid
driving past elementary schools within the Carmel Point neighborhood. The
new Construction Management Plan will have no more potential impact on its
own than would the previous plan.

(g) Recirculation not Required Responses to comments received on the revised
Initial Study (see Finding 4 Evidence (d) above) contains information
clarifying and amplifying information in the Mitigated Negative Declaration.
No new significant impacts have been identified. Recirculation of the Initial
Study is not required because the new information merely clarifies and
amplifies information in the Initial Study. The substitution of a more effective
truck route as part of the Construction Management Plan also does not
necessitate recirculating the Initial Study (see CEQA guidelines 15073.5(c).)

(h) Conclusion There is no fair argument supported by substantial evidence the
project would have a significant effect on the environment or that the
mitigations suggested are inadequate to reduce potential impacts to a less than
significant level. Potential impacts that were identified were mitigated or
conditioned to reduce impacts to a less than significant level. Therefore, an EIR is
not required.

S. FINDING: FISH AND GAME ENVIRONMENTAL DOCUMENT FEES -
Pursuant to Senate Bill (SB) 1535 all land development projects that are subject to
environmental review are now subject to the filing fees, unless the Department of
Fish and Game determines that the project will have no effect on fish and wildlife
resources. The project is required to pay the fee.

EVIDENCE:(a) SB 1535 has eliminated the provision for a determination of “de minimis™ effect
by the lead agency; consequently, all land development projects that are subject
to environmental review are now subject to the filing fees, unless the
Department of Fish and Game determines that the project will have no effect on
fish and wildlife resources. The project was previously issued a “No Effect”
letter from the Department of Fish and Game, however the Initial Study was
revised and a new No Effect letter has not been obtained.

6. FINDING: NO VIOLATIONS - The subject property is in compliance with all rules and
regulations pertaining to zoning uses, subdivision, and other applicable provisions
of the County’s zoning ordinance (Title 20). Zoning violation abatement costs, if
any, have been paid.

EVIDENCE: Staff verification of the Monterey County RMA - Planning Department and
Building Services Department records indicate that no violations exist on subject

property.
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7. FINDING:

EVIDENCE

8. FINDING:

EVIDENCE:
9. FINDING:

S-8

PUBLIC ACCESS - The project is in conformance with the public access and

public recreation policies of the Coastal Act and Local Coastal Program, and does

not interfere with any form of historic public use or trust rights. No access is
required as part of the project, as no substantial adverse impact on access, either
individually or cumulatively, as described in Section 20.70.050.B.4.c of the

Monterey County Coastal Implementation Plan, can be demonstrated.

(a) The subject property is not described as an area where the Local Coastal
Program requires access.

(b) The subject property is not indicated as part of any designated trails or
shoreline access as shown in Figure 3, of the Public Access Map and complies
with the Carmel Area Land Use Plan.

(c) No evidence or documentation has been submitted or found showing the
existence of historic public use or trust rights over this property.

(d) Scenic Road is a public County right-of-way serving through traffic. No
designated trails are located within the project area; however, pedestrians
frequently walk, jog, or ride along Carmel State Beach. The proposed project,
construction of one single family dwelling, as conditioned, will not
significantly affect pedestrian or vehicular traffic along Scenic Road. (See also
Finding 9, Evidence f)

(e) Staff site visit on August 1, 2007 and June 11, 2008.

HEALTH AND SAFETY - The establishment, maintenance, and operation of the
proposed development applied for will not under the circumstances of the
particular case, be detrimental to the health, safety, peace, morals, comfort, and
general welfare of persons residing or working in the neighborhood or to the
general welfare of the County.

Preceding findings and supporting evidence.

APPEAL — The Appellants contend that the Zoning Administrator’s decision was
not supported by the evidence and is contrary to law. Upon consideration of the
documentary information in the files, the staff reports, the oral and written
testimony, and all other evidence presented before the Board of Supervisors, the
Board responds as follows to the Appellants’ contentions:

EVIDENCE: (a) Appellant’s Contention 1: “Robles Del Rio water credit not available to this

”»

project.” "Such credit was not intended to be “banked” for future projects.
“No information in Initial Study or staff report as to how much water is
required or purportedly available for this project.” “Even if available, EIR
would be required under circumstances.”’

Response No.1: The project has a valid water supply. It will be served by Cal
Am based on the project applicant’s valid entitlement to a water credit from the
Robles del Rio Lodge. Staff also reviewed the terms of a settlement agreement
and other documents governing the water credit. The documents show that the
applicants have the right to utilize up to .5005 acre feet of water to be supplied
by Cal Am. The proposed project will use .357 acre feet. (April 22, 2008 letter
from Myron Etienne.) The documents and facts establishing applicants’ right
to water from Cal Am in this amount are the following:

1. On or about June 6, 2000, Daniel Archer, Skeen and Chang’s
predecessor 1n interest, obtained approval for a Coastal Development Permit
and Design Approval to build a house and garage on the subject property. The
project was found to be categorically exempt from environmental review under

- 14

CCC Exhibit ___
(page A7 ot 42 pages)




Resolution No: 08-251 S-8
CEQA (Board of Supervisors Resolution No. 00-258). The project provided
for use of .3765 acre feet of water. (April 22, 2008 letter from Myron Etienne.)
2. On or about August 31, 2000, Jo Mei Chang and Dale Skeen entered into a
Water Credit Purchase Agreement with the Robles del Rio Lodge in which
they purchased a water credit for the property.

3. On October 3, 2000, the Board of Supervisors approved Resolution No.
00-373, which authorized the transfer of certain water credits from the Robles
del Rio Lodge to certain identified transferees, provided, among other
conditions, that the County “shall not release water from said allocations to the
respective Transferee Properties until the owner of the respective property
receives approval of a project for the property which has been determined to be
exempt from CEQA and/or not to have the potential to have a significant
adverse impact on the environment.” The Board resolution further stated that
“such approval shall be obtained by the Transferee Property owner within 1
year of this Resolution.” The resolution defined “approval” to mean County’s
“initial approval” from the County’s designated Appropriate Authority. If
“such initial approval” was not obtained within the 1 year timeframe, the water
credit allocation expired and was revoked. The Transferee Properties were
listed in Exhibit A to the Board resolution. The list incindes APN 009-442-
013, the subject property, and “Skeen/Chang”, project applicants, among the
19 Transferees, with a credit of .5005 acre feet of water.

4. In or about January 2002, Ed Leeper and Save Our Peninsula
Committee (SOPC) and the County of Monterey entered into a Settlement
Agreement in the litigation entitled SOPC et al v. County of Monterey
(Monterey Superior Court Case no. M51217) (“Settlement Agreement”),
which was made a part of the Stipulation for Entry of Judgment and Judgment
in that litigation. The Settlement Agreement resulted from litigation
challenging the above-described Board of Supervisors’ Resolution Number 00-
373. The Settlement Agreement provides: “The parties agree that the County
shall, in accordance with this paragraph, release to the nineteen (19) transferees
listed in Exhibit A of Board of Supervisors Resolution 00-373, and as further
described as Exhibit A to this agreement, the water allocation rights afforded to
the transferees by County Board of Supervisors Resolution 00-373, provided
the respective transferee’s project has been initially approved (as described in
the Resolution) by the County on or before one year after the date of this
Agreement.” The “Exhibit A” referenced in the Settlement Agreement is the
same as the Exhibit A to the Board resolution, and it lists “Skeen/Chang,”
project applicants, among the 19 “transferees.” Initial approval was obtained
by applicant’s predecessor in interest, within the required time frame, for the
site in question (Board of Supervisors’ Resolution Number 00-258/Archer),
and the CEQA condition of the original Board resolution was satisfied because
that initial approval was based on a categorical exemption.

5. The Settlement Agreement also required, as a condition precedent to
County issuance of the water release form, that the applicant provide the
County with a copy of a fully executed water use monitoring agreement. The
Applicant executed the Water Use Monitoring Agreement. (See Water Use
Monitoring Agreement by and between SOPC and Glen Gurries and Robles
del Rio Lodge and certain Transferees, dated January 18, 2002.) Therefore,
the settlement agreement’s preconditions for release of the water were
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satisfied, and the County released the water to Assessor’s Parcel Number 009-
442-013-000 per the Settlement Agreement.
6. Appellant contends the water was not intended to be “banked.”
However, the Settlement Agreement nowhere precludes the transferees from
utilizing the water once it was allocated to them. The Transferees are entitled
only to the amount of water allocated to them, but the Settlement Agreement
does not prohibit the Transferees from altering their project. If the Applicants
are viewed as successors in interest to Archer, the documents also do not
preclude use of the water by successors in interest. To the contrary, the Water
Use Monitoring Agreement acknowledges the transferee’s entitlement to water
under the terms of the Settlement Agreement and provides that the covenants
and obligations run with the land and inure to the benefit of, as well as bind,
successors in interest. Paragraph 8§ of the Water Use Monitoring Agreement
states, “This instrument and all the covenants and obligations of the

" Transferees herein shall run with the respective executing Transferee

properties listed in Exhibit.“A” and shall insure to the benefit of and be
binding upon all successors in interest to said Transferee properties.” Because
the benefits and burdens run with the land, the applicant has a valid right to the
allocated water and equally assumes the burdens and obligations of the Water
Use Monitoring Agreement.

Information about the amount of water to be used by this project is included in
the Initial Study and in documents presented to the decision-maker. The
Revised Mitigated Negative Declaration Section V1.16 (pg 32) explains the
finding of no impact on utilities/services and indicates that the lot has been
allocated .5005 acre feet of water, purchased from Robles Del Rio in 1998.
The Settlement Agreement, which is part of the administrative record,
identifies the Skeen & Chang property as a transferee on said settlement and
indicates a water allocation right of .5005 acre/feet. A residential water release
form has been submitted with the project materials indicating that the dwelling
will require 35.70 fixture units, which translates to approximately .3570 acre
feet of water. This amount is less than the amount purchased. The water
required for the proposed project is also generally the same amount applied for
and evaluated under a project previously approved at the site consisting of a
new single family dwelling (Archer/P1.N990220) which originally requested
37.65 fixture units or .3765 acre/feet. That project was found to be
categorically exempt from CEQA.

An EIR is not required based on water supply or other impacts. As described in
the Revised Initial Study/MND and as further discussed in this report and in
the findings, there is no substantial evidence based on the record as a whole
that the project as designed, conditioned, and mitigated will have a significant
unavoidable environmental impact.

This environmental determination also does not violate the terms of the
Settlement Agreement. Appellant cites a letter from Richard Rosenthal which
addressed “how water credits were limited to residential properties that did not
have the potential to have any significant adverse environmental impacts.”
Under the Settlement Agreement, if the respective transferee’s project was
approved as described in Board of Supervisors’ Resolution No. 00-373 within
one year of the date of the Settlement Agreement, the County was required to
release the water allocation rights. This release was contingent on the CEQA
determination made prior to that release, and the CEQA determination made
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prior to the release of water to the Archer project was that the Archer project
was categorically exempt. The Agreement, strictly speaking, does not contain
a requirement with regard to the CEQA determination for subsequent projects
on the site. In any event, new environmental review has been conducted for
this project, and the County has determined in regard to the current project that
the project will not have significant adverse environmental impacts. Thus,
even if the Agreement does not strictly require that subsequent projects using
the water credit be found not to have an adverse impact, this project does not
have significant unavoidable impacts.

(b) Appellant’s Contention 2: “There are significant risks of ground movement
and drainage problems both on-site and on adjacent properties, both during
construction and after construction is completed. Shoring and drainage issues
still need to be addressed and should be addressed prior to project approval
because of significant risks” (Pacific Crest Engineering letter dated January
18, 2008). “It is highly likely that damage will be done to Sabih residence. The
proposed deep excavation has potential impacts that have not been considered,
including damage to Sabih residence” (Sezen Engineering letter dated January
29, 2008).

Response No.2: The soils investigation submitted for the project prepared by
Grice Engineering and Geology Inc dated January 2007 and the follow up
report prepared by Haro & Kasunich dated November 27, 2007, both conclude
that the project can be constructed without impacts to the neighboring
structures. These geotechnical engineers are experts in soils and foundation
construction and there is no engineering report that contradicts their
conclusions. These engineers testified to this at the Zoning Administrator
hearing, and at the Board of Supervisors hearing on April 15, 2008. There has
been no substantial evidence submitted or testified to that would support a fair
argument that the project will have an adverse impact on stability of the
neighboring structures. Both reports indicate that the project can be constructed
with no physical impact to neighboring properties provided Best Management
Practices (including temporary shoring during construction) are incorporated.
Mr. John Kasunich and Mr. Avi Benjamini attended the Zoning Administrator
hearing on January 31, 2008. Their comments at the hearing were in support of
this conclusion. Mr. Kasunich addressed the engineer’s letters submitted by the
appellant. There is no disagreement between the appellant’s engineers and the
applicant’s engineers. They all agree that care needs to be taken relative to
support of adjacent structures and that drainage plans and measures are
required. For example the Sezen structural engineering letter submitted by the
appellant contains the language “highly likely that damage will be done to
Sabih residence”; however, this statement is at the end of a sentence that starts
with “Unless extreme care is taken in engineering, planning, and execution of
the underpinning, shoring and retaining wall, it is...” Conditions of approval
require this extreme care, adherence to plans and reports, and other measures
to ensure no impact.

At the Board of Supervisors hearing on April 15, 2008, structural engineer
Steve Mayone demonstrated the proposed method of shoring that was
developed in conjunction with the soils engineer John Kasunich. Mr. Mayone
used the over head to demonstrate and explain how the proposed pin-piling
shoring method is constructed using a site plan and details. Mr. Mayone left
the itlustrations used at that hearing for the record. That information was
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attached to the revised Initial Study. No evidence has been presented to rebut
the conclusions and ability to adequately shore neighboring structures.
Additionally the project structural and geotechnical engineers have signed a
document, to be recorded, certifying that the project is unlikely to lead to
property damage or injury and the proposed development will not result in an
unacceptable risk of injury or structural damage, consistent with LUP Policy
2.7.4.6 (see Condition #15).

The shoring must be constructed by a licensed contractor under the supervision
of a geotechnical engineer (Condition #25). These measures ensure no
significant impact to neighboring structures. Staff agrees with the
recommendation and conclusions of the project’s engineers based on review of
all the technical documents submitted and verbal testimony given at the Zoning
Administrator hearing and the Board of Supervisors hearing. No evidence has -
been presented to rebut the conclusions and ability to adequately shore
neighboring structures. '

(c) Appellant’s Contention 3: Appellants contend “Improper control of drainage

at the site could present problems regarding working conditions during
construction, soil run-off, impacts to Scenic Road, and ultimately the Carmel
Bay.” The geotechnical evaluation indicates that standing groundwater was
encountered at a depth of approximately 14 feet which could rise during a wet
weather season and argues that ground water can create erosion and runoff
hazards and an unstable situation for the foundation system.

Response No. 3: A drainage plan and erosion control measures are required to
address drainage and erosion issues during and after construction. The first
phase is the construction phase when temporary drainage and erosion control
measures are required to prevent soil run-off and maintain adequate working
conditions. Drainage during construction of the subject property will require
pumping of ground water during basement excavation into an onsite basin
which allows settlement of soils, then filters through dissipaters to slow the
clean water which then is directed to Scenic Road. Straw bales are also
commonly used during the construction phase to catch, filter, and slow surface
water. These are standard drainage and erosion control measures that are
reviewed in concept by Monterey County RMA- Building Department,
Grading Division, prior to issuance of grading permits and then regularly
inspected by the Grading Division for compliance. Properly controlled run-off
and drainage from the subject property during construction will be consistent
with the analysis in the Initial Study and measures applied in other
development projects in the area. Because the runoff is treated through
sedimentation and dissipation prior to release to Scenic Road, it is not
considered to be a significant impact to the site, neighbors, Scenic Road or
Carmel Bay. Separately the County is currently in the process of applying for
an exemption to allow drainage into the Carmel Bay Area of Special
Biological Significance pursuant to the Regional Water Quality Control Board
direction and requirements. Permanent drainage and erosion control is handled
in essentially the same fashion. Following construction, roof and surface
drainage will be controlled on the site. Roof drainage will be controlled using
gutters and downspout that will connect to the drainage piping that is to be
installed per the engineered drainage plans. These engineered drainage plans
must be approved by the Water Resources Agency and the RMA-Building
Department, Grading Division (Condition #17). Foundation and wall drains
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will also be connected to this same system. The system will filter into a
permanent drain box, which will replace the temporary catch basin used during
construction and then filtered and dissipated using cobbles or rip-rap. Slow
moving clean water that does not filter back into the ground will be released to
Scenic Road. Drainage on to Scenic Road is not unique to this project and has
been the standard drainage process for all structures along Scenic.

Consistent with the Carmel Land Use Plan (policy 2.4.4.C.5) provisions have
been made to conduct surface water to storm drains or suitable water courses to
prevent erosion. The project Civil Engineer has evaluated potential off-site
impacts and concluded that the incremental increase of drainage onto Scenic
Road does not represent a significant effect on Scenic Road or public safety
and will have little to no impact on the integrity of Scenic Road (see letter from
Avi Benjamin dated March 11, 2008). Run-off from the site will be clean water
that is filtered by sedimentation and additional measures to clean runoff are
suggested including the use of landscaping and vegetative strips to naturally
clean, dissipate, and increase infiltration of storm water (Condition #8). The
incremental increase in the amount of runoff when compared to the current
amount of surface water passing through the drainage system is insignificant.
The proposed project represents the infill of an existing, residentially zoned
parcel and no new lots are being created as a result of this project. Therefore
the project does not result in significant environmental impacts on Scenic Road
or the Carmel Bay.

According to the Haro & Kasunich report, temporary and permanent runoff
and erosion and sediment control at the site can satisfactorily be
accommodated by following the requirements in the Monterey County Grading
and Erosion Control Ordinances. The report also indicates that “If water is
encountered in foundation excavations, concrete can still be poured via the
Tremmie process, which being heavier, displaces and purges the water out of
the excavation. Engineered drainage plans prepared by Benjamini Associates,
Inc dated November 2007 (As amended) have been submitted to the Planning
Department. Condition #17 requires drainage systems to be constructed in
accordance with approved drainage plans.

(d) 4Appellant’s Contention 4: Mr. Parks indicated that grading plans were not
included in the plans submitted for review and, using the information provided,
grading quantities were higher than the applicant’s estimates (990 cubic
yards). The contention is that the cut would exceed 1,000 cubic yards up to as
high as 1,500 cubic yards requiring a Coastal Development Permit.

Response No. 4: Estimated grading quantities were provided by the project
architect and engineer for planning review. Typically planning review relies on
these estimates. However, following the hearing on November 8, the applicant
commissioned Benjamin Associates, Inc (Civil engineers) to produce a grading
and drainage plan. The Civil Plans indicate that earthwork will be 1,130 cubic
yards of cut and O fill. The April 2008 Initial Study and the new project
description reflect the revised grading quantity estimates. The revised Initial
Study included the revised estimate and analyzed its potential impacts.

(e) Appellant’s Contention 5: “Construction activities are likely to pose serious
short term risks to public safety.” The project “will seriously impact public
safety, traffic, parking and coastal recreational users.” The project will cause
“damage to roads due to discharge of water from private property.” The
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project is “likely to cause significant long term impacts on coastal activities,
public infrastructure, health and safety.”

Response 5: Scenic Road is a County maintained street with two way traffic.
The proposed project consists of the construction of a single family dwelling
on a vacant lot on the east side of Scenic Road, an area that currently supports
residential use. Construction activities including parking for employees and
trucks requiring access to and from the site do not pose a significant safety
hazard. Trucks coming and going from the site will be traveling at very low
speeds giving motorist and pedestrians ample time to move or wait for trucks
to back up. This condition is not unique, as practically all dwellings along
Scenic Road obtain access to and from Scenic Road and residences frequently
must back their vehicles onto Scenic Road. With best management practices,
meaning exercising care when driving trucks and equipment, there is no
significant risk to public safety. The new dwelling will be no different with
respect to access and safety than most other residences along Scenic Road.
Construction activities will not prohibit pedestrian or vehicle access along
Scenic Road. A construction management plan has been prepared showing a
length of approximately 50 feet of Scenic Road that will be used by heavy
construction equipment. This plan has been developed to help avoid congestion
along Scenic Road during the temporary construction phase. With the CMP in
place potential construction related impacts to traffic (pedestrian, and
vehicular) will be less than significant.

Engineered Drainage plans have been prepared as described in Contention 3
above. Generally all of the dwellings along Scenic Road drain their storm
water and site runoff to Scenic Road. The drainage plans prepared for the
project filter the water, reduce the amount through percolation, and slow water
velocity before it reaches Scenic Road. Drainage along Scenic Road is
maintained by the County. The proposed project will not contribute runoff
which would exceed the capacity of the stormwater drainage systems along
Scenic Road and would not substantially impact the integrity of Scenic Road
as designed. A letter from the project Civil Engineer states that “the
development will have little to no impact on Scenic Road.”

The permanent house proposal meets the parking requirements set forth in the
Zoning ordinances. The project will not impede lateral beach access. Once
constructed, a new single family dwelling on a 4,700 square foot lot within a
residential neighborhood will not cause long term impacts to coastal activities,
infrastructure, or health and safety in the area. A construction management
plan has been submitted for the proposed project. The plan describes hours of
operation and specific routes for truck trips to minimize congestion (Condition
#14). As described above and as conditioned the project does not pose a
potentially significant effect to health, safety, traffic, or coastal recreational
users.

Appellant’s Contention 6: The appellant contends that the project is
inconsistent with the Carmel Land Use Plan policies 2.7.2, 2.4.3.2, 2.4.3.3,
and 2.4.4.C.5.

Response 6: The project was reviewed for consistency with the Carme] Land
Use Plan and the Coastal Implementation Plan (Part 4). The following
addresses the specific policies quoted by the appellants. LUP Key Policy 2.7.2
states “Land uses and development in areas of high geological, flood, and fire
hazard shall be carefully regulated through the best available planning
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practices in order to minimize risks to life and property and damage to the
natural environment.” The proposed project is located in an established
residential neighborhood on a 4,700 square foot lot. Siting of structures on a
4,700 square foot lot is confined to meeting the required setbacks on this small
property. Reports for the project have indicated that construction of the
dwelling does not pose an unacceptable risk to life and safety at the site. Staff
finds that the project is adequately sited and conforms to policy 2.7.2.

Policy 2.4.3.2 in the last sentence states “Runoff volumes and rates should be
maintained at pre-development levels, unless provisions to implement this
result in greater environmental damage.” The project will require discharge of
stormwater run-off to Scenic Road. Any development of impervious surfaces
at the site will increase stormwater runoff. The runoff cannot be contained on
site as indicated by the soils engineers (Exhibits I & J), as the soils at the site
are not conducive to onsite retention of stormwater. Onsite retention could
create undesirable situations including standing water, saturated soils and
potentially other environmental damages.

Policy 2.4.3.3 states “Point and non-point sources of pollution shall be
controlled and minimized.” Drainage will be treated and controlled
appropriately as described in Response 3 above. The drainage will be collected
on Scenic Road and released out storm drains to the west of Scenic Road, as is
the case with most of the development along Scenic Road. Controlled runoff
from the subject property will not create a potentially significant impact to the
Carmel Bay Area of Special Biological Significance.

Policy 2.4.4.C.5 states Onsite drainage devices shall be designed to
accommodate increased run-off from site modification. Where appropriate, on-
site retention of stormwater should be required. Onsite retention of stormwater
is not appropriate in this case (see Exhibits I & J). Drainage plans have been
prepared to accommodate increased run-off resulting from site modifications.
As conditioned and mitigated the project is consistent with the Policies of the
Carmel Land Use Plan and Costal Implementation Plan Part 4.

(g) Appellant’s Contention 7. “The Initial Study is inadequate and an
Environmental Impact Report is required.”

Response 7: See Findings 4 and 9 and associated Evidence above.

(h) Conclusion: Based on all the facts in the record the Board finds that the Zoning
Administrator’s decision was supported by the evidence and is not contrary to
law. The Mitigated Negative Declaration prepared for the project is sufficient
in detail to describe potential impacts and mitigate identified impacts to a less
than significant level. There is no fair argument based on substantial evidence
that the project will have a significant environmental impact. No
Environmental Impact report is required.

11. DECISION

NOW, THEREFORE, BASED ON THE ABOVE FINDINGS AND EVIDENCE AND THE
RECORD AS A WHOLE, BE IT RESOLVED that the Board of Supervisors hereby: a) Adopts
the Revised Mitigated Negative Declaration and associated Mitigation Monitoring and Reporting
Plan; b) Denies the appeal from the Zoning Administrator’s approval of the Combined Development
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Permit (PLN060735/Skeen & Chang); and c) Approves the application (PLN060735/Skeen & Chang)
for a Combined Development Permit consisting of: 1) A Coastal Development Permit to allow the
construction of a new 2,950 square foot single family dwelling with a 545 square foot attached
garage, 1,130 cubic yards of cut, and retaining walls; 2) A Coastal Development Permit to allow
development within 750 feet of archaeological resources; and 3) A Design Approval, located at
26325 Scenic Road, Carmel, Assessor’s Parcel Number 009-442-013-000, subject to conditions
attached hereto as Table 1, and incorporated herein by reference.

PASSED AND ADOPTED on this 22™ day of July, 2008, upon motion of Supervisor Potter,
seconded by Supervisor Armenta, by the following vote, to-wit:

AYES: Supervisors Armenta, Calcagno, Salinas, Mettee-McCutchon, Potter
NOES:
ABSENT:

I, Annette D’ Adamo, Acting Clerk of the Board of Supervisors of the County of Monterey, State of California, hereby
certify that the foregoing is a true copy of an original order of said Board of Supervisors duly made and entered in the
minutes thereof of Minute Book 74 for the meeting on July 22, 2008.

Dated: July 25, 2008 Annette D’ Adamo, Acting Clerk of the Board of Supervisors
County of-Monterey, State of California
i d o~
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S¥ATE OF CRLIFORNIA — THE RESOURCES AGENCY ) ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE

725 FRONT STREET, SUITE 300

SANTA CRUZ, CA 950680-4508

VOICE (831) 427-4863  FAX (831) 427-4877

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION 1.  Appellant(s)

Name:  David Sabih
Mailing Address:  ¢/o Law Offices of Michael W. Stamp, 479 Pacific Street, Suite One
City:  Monterey Zip Code:  CA Phone:  831-373-1214

SECTION II. Decision Being Appealed

1. Name of local/port government:

County of Monterey
2.  Brief description of development being appealed:

Three-story 3,495-s.f. single-family residence/garage on Scenic Road on Carmel Point requiring- 1,130 cubic yards of
excavation and 14-foot deep excavation.

3. Development's location (street address, assessor's parcel no., cross street, etc.):

26327 Scenic Road, Carme] Point.

APN 009-442-013-000 R E C E i V
Cross-street: Stewart Way. E D

4.  Description of decision being appealed (check one.):

AUG 2 8 2008
[0 Approval; no special conditions CALIEBANIA
XI  Approval with special conditions: %gé?;ﬁ : %%‘X'éﬂ_r'is R‘g}y

0  Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COMMISSION:

APPEAL NO: A-3 S co-af 0¥y

DATE FILED: /Iuﬁ'cz s 7, A0

DISTRICT: é]&nﬁ/ﬂ/ CoasT

CCC Exk it _F
(page | _of 12 pages)



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5. Decision being appealed was made by (check one):

Planning Director/Zoning Administrator
City Council/Board of Supervisors

Planning Commission
Other

O X O

6. Date of local government's decision: July 22, 2008 (FLAN filed Aug. 15)

7. Local government’s file number (if any): ~ PLN060735

SECTION III. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)

a.  Name and mailing address of permit applicant:

Dale Skeen & Jo Mei Chang, P. O. Box 7507, Menlo Park, CA 94026

County files also contain the names of two representatives of the applicants:

Skeen & Chang c/o Myron Etienne, Noland Hamerly Etienne & Hoss, P.O. Box 2510, Salinas, CA, 93902-2510
Skeen & Chang c/o International Design Group, 721 Lighthouse Ave., Pacific Grove, CA 93950

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) Several applicants' consultants testified orally and in writing. Several experts provided written comments on behalf of
appellant David Sabih. Please advise if the Coastal Commission would like us to provide those names.

(2) Neighbor who wrote letter to County during County review process:
Craig and Sandy Thush

P.O. Box 4677

Carmel, CA 93921

(3) Neighbor who wrote letter to County during County review process:
Paul Ingemanson

26321 Scenic Road

Carmel, CA 93923

(4) Comments on the Revised Initial Study were also made by:

Monterey Bay Air Pollution Control District (Attn.: Jean Getchell), 24580 Silver Cloud Court, Monterey,CA 93940
California Regional Water Quality Control Board (Attn.: Roger Briggs), Central Coast Region, 895 Aerovista Place, Suite
101, San Luis Obispo, CA 93401-7906

CCC Exhibit _F

(page ot 2 pages)




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION IV. Reasons Supporting This Appeal

PLEASE NOTE:

e Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

e  State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

e This need not be a complete or exhaustive statement of your reasons of appeal, however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

Issues:
1) The proposed project does not conform to the Coastal Act policies for public access.

1) The proposed project is inconsistent with the Carmel Area Land Use Plan.

See attached sheets stating reasons for this appeal.

CCC Exhibit
(page * _of 1% pages)



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 4)
SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

Signattire of Appellant(sJdr Authorized Agent

pu: Muged 26, 2008

Note: If signed by agent, appellant(s) must also sign below.

Section V1. Agent Authorization
I/We hereby authorize Lnd e ofF Wcw e . S’[W

to act as my/our representative and to bind me/us in all matters concerning this appeal.

RNL sun

Signature of Appellant(s)

Date: 22, Pyeug] 208

CCC _xhibit _
(page 4 1% pages)




Proposed Skeen/Chang project on Scenic Road in Carmel does not conform to
public access policies in Carmel Area Land Use Plan and Coastal Act:

The County failed to adequately address the issues raised in the April 14, 2008 letter
from the California Coastal Commission coastal planner, which was submitted to the
County. That letter pointed out as follows:

. The Carmel Area Land Use Plan (LUP) characterizes Scenic Road as a
public access corridor,

. LUP Figure 3 identifies the Scenic Road corridor as a lateral public
accessway;
. LUP Chapter 5, Public Access, includes numerous references to and

policies regarding this accessway.

The letter specifically noted that the LUP identifies the Scenic Road along Carmel Point
to be one of the most important major access areas to be retained for long-term public
use. The letter also noted that Scenic Road provides public vehicular access, public
pedestrian access, and bicycle access.

The County did not acknowiedge the Coastal Commission’s letter in its discussion of
Public Access in Board resolution 08-251 approving the project. The County insisted
that “no designated trails are located within the project area,” and instead addressed
public use “along Carmel State Beach.” (County Board Resolution No. 08-251, Finding
7, p. 14.) Carmel State Beach is located to the south of Carmel Point, and is not located
at Carmel Point. The proposed project is at Carmel Point. The County discussion of
Public Access ignored or inadequately discussed the public use of Scenic Road in the
unincorporated County area of Carmel Point, as described in the adopted LUP.

Additionally, expert Greg D’Ambrosio pointed out that the project would cause
significant unmitigated impacts on recreation, safety, and traffic. (See D’Ambrosio
letters of January 29, 2008 (attached as Exhibit A), June 2, 2008 (Exhibit B), and July
21, 2008 (Exhibit E).)

The proposed project is not in conformance with the following Carmel Area Land
Use Plan policies:

Unacceptable risk and hazards due to its design and siting:

LUP Policy 2.7.3.1 All development shall be sited and designed to minimize risk from
geologic, flood, or fire hazards. Areas of a parcel which are subject
to high hazard(s) shall generally be considered unsuitable for
development. For any development proposed in high hazard
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areas, an environmental or geotechnical report shall be required
prior to County review of the project. These reports must include a
demonstration that all the criteria in the applicable following policies
are complied with and recommendations for mitigation measures (if
mitigation is possible) consistent with the following policies. All
recommended mitigation measures contained in the reports are to
be County requirements (i.e., conditions of Coastal permits).

LUP Policy 2.7.3.4. In locations determined to have significant hazards, development
permits shall include a special condition requiring the owner to
record a deed restriction describing the nature of the hazard(s),
geotechnical, and/or fire suppression mitigations and, where
appropriate, long-term maintenance requirements.

LUP Policy 2.7.4.1. All development shall be sited and designed to conform to site
topography and to minimize grading and other site preparation
activities. . . . Mitigation measures shall be required as necessary.

Discussion: The proposed project is not in conformity with these policies because
expert opinion states that there are significant risks due to site and design of the
project. Specific issues are the depth of proposed construction, the nature of the soils,
and the proximity of the excavation to the neighboring structure to the south owned by
appellant David Sabih. (See reports from geotechnical engineer Craig Shields and
structural engineer Tsuyoshi Ty Bunden, attached to Exhibit E).

The County recognized and acknowledged these significant risks when it required, as a
special condition of approval, the project contractors to carry liability insurance of at
least $4 million per occurrence, including coverage for claims of bodily injury and
property damage to the site and to adjacent properties. The County further required
that such extraordinary insurance coverage specifically name Mr. Sabih, the adjacent
neighbor, as an additional named insured. (Resolution No. 08-251, Condition 26.) In
so doing, the County conceded there is a significant risk of damage. However, no deed
restriction was required in accordance with LUP Policy 2.7.3 4.

Separately, the County did not follow LUP Policy 2.7.4.1 because the County made no
effort to minimize the grading of 1,130 cubic yards (CY). 1,130 CY of grading is
equivalent to removing the top 6.5 feet of the entire lot, from property line to property
line. The proposed excavation is for a 1,423-square-foot underground level.

The grading will require at least 110 to 161 one-way trips by trucks loaded with
excavated material, according to expert testimony (June 2, 2008 D’Ambrosio letter,
attached as part of Exhibit B). When the one-way empty truck trips are calculated for
the necessary round trip, the total is 220 to 322 truck trips. The County ignored that
testimony and the environmental impacts of that truck traffic when in its approvals the
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County relied on the applicant’s representation that the grading will take only 91 truck
trips over a single week (Res. 08-251, p. 7).

The County could have mitigated these impacts by requiring a smaller project that
would require far less grading. In 2002, the County approved a single family residential
project for the same site that required approximately 267 CY of grading. In 2008,
during its review of this project, the County did not consider a smaller project or any
project that would involve less grading.

No concurrence by the County Building Official that proposed development will not
result in an unacceptable risk of injury or structural damage:

LUP Policy 2.7.4.6. Where geotechnical evaluation determines that the hazard is
unlikely to lead to property damage or injury, construction is
permissible if certified by a registered geologist/soils engineer that
the proposed development will not result in an unacceptable risk of
injury or structural damage and the County building official and
Environmental Review Section concurs. Such certification will be
recorded with a copy of the deed at the County Recorder's Office.

Discussion: The proposed project is not in conformity with this policy because (1)
expert opinion by geotechnical engineer Craig Shields and structural engineer Tsuyoshi
Ty Bunden states that damage is likely given the current project proposal (see reports
attached to Exhibit D), and (2) the County building official has not concurred with the
applicant’s engineer’s statement that there is “not an unacceptable risk of injury or
structural damage.” It is unclear what the County’s “Environmental Review Section” is,
or what their position is.

Critically, this policy appears meant to apply to the applicant only — where the
applicant’s geologist/soils engineer claims that the development will be resuit in an
unacceptable risk to the applicant or to the applicant’s project. It should not apply
where the risks are to neighbors and to neighboring property owned by others. Under
the circumstances, the project applicant or his representatives should not be able to
force on Mr. Sabih their determination what is an “acceptable risk” to Mr. Sabih or to his
home. Only Mr. Sabih and his experts should make that determination.

The County's extraordinary requirement of $4 million in liability insurance for the project
contractors shows that even the County found that the project would cause an
unacceptable risk of injury or structural damage. However, the extraordinary insurance
neither reduces the risk of actual harm nor reduces the likelihood of property damage or
injury which LUP Policy 2.7.4.6 is intended to address.
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No required review of disputed geotechnical regort:'

LUP Policy 2.7.4.68  Where there is a dispute over the adequacy of a geotechnical
report, the County will request that the report be reviewed by a
registered geologist from either the U. S. Geological Survey or
the California Division of Mines and Geology. The costs of such
review are to be borne by the applicant.

Discussion: The proposed project is not in conformity with this policy because although
there was a dispute by experts (Craig Shields and Tsuyoshi Ty Bunden; see reports
attached to Exhibit E) over the adequacy of the applicant’s geotechnical engineering
evaluation and the analysis of the structural impacts to the site and adjacent properties,
the County did not “request that the report be reviewed by a registered geologist from
either the U. S. Geological Survey or the California Division of Mines and Geology.” At
the time the County adopted this policy, there was significant controversy about
resolving disputes over geotechnical issues. This policy was intended to address those
issues.

Inadequate review and analysis of existing conditions, access, LUP recommendations:

LUP Section 4.1.3, Recreational Uses, states:

“Within the Carmel area, recreational activity is concentrated along
the coastal strip. Point Lobos State Reserve, Carmel River State
Beach, the Scenic Road corridor along Carmel Point are the major
recreation destinations.” [This project is located on the Scenic
Road corridor along Carmel Point.]

“There is presently little data on visitor use levels at Carmel Point.
However, the average daily traffic volume of more than 1,900
vehicles per day along this narrow, residential road indicates both
the high use levels it receives as well as its primary use by visitors,
i.e., scenic driving.”

LUP Policy 4.4.2.7. All development and use of the land, whether public or private,
must conform to the policies of this plan and must meet the same
resource protection standards set forth in the plan. Where conflicts
occur between one or more provisions of the plan, such conflicts
shall be resolved in a manner which on the whole is the most
protective of significant coastal resources.
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LUP Section 5.2.1, Existing Shoreline Access Conditions, Carmel Point

Poor traffic conditions and large traffic volumes along Scenic Road.
Varying and inadequate road width and configuration restricts
two-way vehicle movement. When combined with high traffic
volumes and the lack of a separated pedestrian path, the resulting
situation is one of conflicts among motorists and between motorists
and pedestrians. A major point of conflict between Pedestrian and
motorists and pedestrians. A major point of conflict between
pedestrian and motorist exists in the vicinity of the hairpin curve
and Scenic Road. Inadequate parking capacity and lack of suitable
parking sites. Existing parking facilities do not satisfy the demand
during peak use periods. The need for additional parking areas is
indicated by the illegal though short-term parking that continually
occurs at points along Scenic Road where the pavement is wider,
where anything resembling a shoulder can be found, and in front of
private residences. This illegal parking results in conflicts between
residential and recreational uses, in damage to natural vegetation
and erosion of the shoreline, and in accidents and congestion
along the roadway. However, any substantial increase in parking
capacity would likely be precluded by the constraints posed by the
lack of suitable land, the presence of sensitive habitats, and
surrounding residential use. Lack of improved accessways . . . . .
Conflicts with residential use. The high recreational use levels
along the Scenic Road corridor, tage lack of parking and other
support facilities, and the lack of separation between public lands
and private property on the ocean-side of Scenic Road conflicts
with the area's residential use. An augmented level of recreation
management and regulation enforcement is needed if such conflict
is to be alleviated.

LUP 5.3.3 Specific Policies

1. Access Priorities
a. The most important major access areas to be retained for
long-term public use are: The Scenic Road corridor along
Carmel Point, Carmel River State Beach and Point Lobos State
Reserve.

2. Public Safety
a. Public safety should be considered wherever shoreline access
is provided. . . .
b. In hazardous areas where safe access to the shoreline is not
feasible, visual access should be emphasized as an appropriate
response to the needs of the public.
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LUP Section 5.3.4

[This section lists site-specific recommendations for Carmel Point.
The recommendations are intended to address some of the public
use issues on Carmel Point.]

Discussion: The proposed project is not in conformity with these policies because (1)
the County failed to describe existing conditions adequately, and (2) the project will
have significant unanalyzed impacts on public use on Scenic Road, exacerbated by the
County’s failure to implement specific LUP recommendations. The impacts will be
caused primarily by construction impacts, which would be very significant due to the
proposed construction of an underground story, requiring a significant amount of
excavation and retaining walls.

The County also failed to analyze the cumulative impacts on access, recreation, and
traffic. Expert Greg D’Ambrosio provided opinions about the unanalyzed and
unmitigated impacts to public access, traffic, and recreational users on Scenic Road
due to project-related traffic and construction impacts. (See Exhibits A, B, and E.)

Critical LUP management recommendations and improvement recommendations — to
protect public access and safety on Carmel Point — have not been implemented by
Monterey County. It is not reasonable that the County be able to protect itself from
adequate analysis of projects under the LUP through the County’s own failure to
implement the LUP recommendations.

The County failed to require an Environmental Impact Report:

Under CEQA, the County should have required an acceptable EIR prior to approving
the project. An EIR is required under the California Public Resources Code because of
the conflicts with adopted land use plans and policies described above, the fair
argument presented by experts that the project would have unmitigated and
unaddressed impacts in multiple areas, and numerous other reasons.

The County failed to require an EIR, and instead approved the project on a third version
of a mitigated negative declaration.

Other Issues:

Appellant believes that this project is not subject to the holdings of McAllister v. County
of Monterey (2007) 147 Cal.App.4th 253 because the County approvals in McAllister
were challenged on Coastal Act and LCP issues only. In contrast, the PLN060735
project here violates CEQA statutes that are not covered in the Coastal Act or the LCP,
and violates other non-CEQA statutes that are not part of the Coastal Act or the LCP
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because the purported water right claimed by the project is not valid. Further, the
PLNQ060735 project impacts are located partially in the Coastal Zone, but partially
outside the Coastal Zone, and include off-site impacts at locations not identified by the
County in its environmental review, and that likely are not ascertainable by the Coastal
Commission in its review. Therefore the analysis of these issues may not be included
in the environmental review under the Coastal Commission’s certified regulatory
program.

Some or many of these issues may be outside the jurisdiction of the Coastal
Commission. In order to exhaust administrative remedies, Sabih raises the issues, if
the Commission chooses to review them. These issues include:

. The County’s failure to adequately identify, quantify and discuss project and
cumulative impacts of grading, truck trips, mitigation measures, alternatives,
including off-site destination locations of the grading for this project and other
current and reasonably foreseeable projects. (See Exhibits A, B, C, and D.)
Because the County failed to identify receiving sites for excavated materials from
this project or the other projects, it is unknown whether or not those are in the
Coastal Zone. These receiving locations were not identified by the County in its
environmental review, and likely are not ascertainable by the Coastal
Commission in its review. The County’s pattern and practice includes failing to
provide reasonable public notice of grading and grading-related issues.

. The County’s failure to require the water quality mitigations recommended by the
Regional Water Quality Control Board (RWQCB). The RWQCB is an agency
with specific expertise and authority in water quality. The RWQCB May 12, 2008
response (Exhibit R to the July 22, 2008 County staff report) to the County’s third
mitigated negative declaration recommended project-specific mitigations, but the
County did not discuss or include those mitigations in its project approvals.

. The illegal use of a paper water credit claimed as the water source for the
PLNO060735 project under the County policies. Despite the Monterey Peninsula’s
water crisis, including the State Water Resources Control Board Order 95-10
against California-American Water, the County relied on a water transfer scheme
and policies to approve the use of a paper water credit, purportedly using Cal-
Am water, for the PLN060735 project.
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Exhibits:
A. January 29, 2008 letter from expert Greg D’Ambrosio.
B. June 2, 2008 letter from expert Greg D’Ambrosio.

C. June 5, 2008 Stamp Law Offices comment letter on third mitigated
negative declaration.

D. July 10, 2008 Stamp Law Offices letter on Freeman project.

E. July 22, 2008 Stamp Law Offices letter to the County, with attachments:
(A) chart showing cumulative grading issues;
(B) expert report by geotechnical engineer (Shields);
(C) expert report by structural engineer (Bunden);

(D) expert report on recreation, traffic, construction, and related
issues (D’Ambrosio).
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