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Summary 
Monterey County (County) is proposing to amend its certified Local Coastal Program (LCP) Land Use 
Plan (LUP) and Implementation Plan (IP) to redesignate a 2.5-acre portion of a larger 552.5-acre parcel 
from Outdoor Recreation (OR) (“OR”) to Watershed and Scenic Conservation (WSC/40) (“WSC”). The 
2.5-acres is the only portion of the overall property that is located seaward of Highway 1; the rest of the 
property consists of 550 acres that extends inland and is currently designated WSC/40. The 
redesignation would change the allowed range of uses on the 2.5-acre portion of the site, and would 
allow the potential for additional types of higher intensity development than the existing OR 
designation. Probably the most notable distinction between the existing LUP/IP land use designation and 
that proposed is that the proposed WSC designation allows for residential development as a principally 
permitted use while the OR designation does not.  

The legal lot status of the 2.5-acre property proposed for redesignation is the subject of ongoing 
disagreement. The County issued an unconditional certificate of compliance (COC) in 1998 recognizing 
the 2.5 acres as a legal lot. Commission staff became aware of the COC in 2005, and have advised the 
property owners and the County since that time that an unconditional COC is not appropriate in this case 
because, under the Subdivision Map Act and the LCP, Highway 1 cannot serve to create a separate legal 
lot, which was the basis of the County’s COC issuance. Commission staff have provided the County 
with information on this point, including evidence showing that the County’s COC appears to have been 
premised on incorrect information and is contrary to County Counsel opinions on issuing COCs in such 
circumstances; and California Attorney General opinions and relevant secondary legal authorities also 
indicating that a COC was not appropriate in this case. Based on this information, Commission staff has 
asked the County to both reevaluate their issuance of the COC and to require that a coastal development 
permit (CDP) application be processed for the subdivision of the 2.5 acres. The County has indicated 
they do not intend to reevaluate their COC or require a CDP, and have declined to enforce the Coastal 
Act’s permit requirements in this case. Because the County has thus declined to pursue enforcement in 
this matter, Commission staff is actively pursuing an enforcement action at this time. In sum, staff 
believes that the COC is inappropriate, and that the creation of a 2.5-acre lot cannot be accomplished 
absent a CDP to recognize it as a separate lot. As a result, the 2.5-acre property in question must be 
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considered to be part of one larger legal lot, and not a separate legal lot. Although staff would prefer to 
resolve the COC issues prior to having the Commission consider the LCP amendment, the amendment’s 
action deadline requires a Commission action at the November hearing, and the matter cannot be 
deferred past then.1  

The 2.5 acres in question are located immediately south of Garrapata State Park, between Highway 1 
and the Pacific Ocean in the northern portion of the Big Sur coast area of Monterey County. The Big Sur 
coast is world famous for its dramatic scenic shoreline vistas and landscapes, and this portion of 
northern Big Sur in particular provides sweeping undeveloped views of the Santa Lucia Mountains, 
coastal bluffs, rocky coastline, beaches, and the ocean from Highway 1 and Garrapata State Park. The 
undeveloped 2.5-acre site is located immediately adjacent to the State Park and Highway 1 on the ocean 
side of the highway and thus is highly visible from both of these vantages; in fact, because of a lack of 
fencing and development on the site, it is visually indistinguishable from the rest of the Park landscape.  

Both the Coastal Act and LUP require protection of scenic resources and public views along the coast, 
and require development in highly scenic areas such as this to be subordinate to its setting. In particular, 
the LUP prohibits new development in the LCP-identified “critical viewshed,” which is defined as all 
areas visible from Highway 1 and major public viewing areas (such as parks, trails, and lookouts). This 
unprecedented level of protection is due to the unique qualities of the Big Sur viewshed and its state and 
national importance. The proposed LCP amendment conflicts with the scenic resource and public view 
provisions of both the Coastal Act and LUP because it would allow for more intensive development, 
including potential residential development, in an area that is arguably one of the most significant scenic 
resources of public importance in the state. Thus, the WSC designation is not appropriate for this 
location.  

In addition, the site contains a network of low intensity trails that connect to both Garrapata State Park 
and a segment of the California Coastal Trail. The Coastal Act requires that recreational access 
opportunities be maximized along the coast; protects existing public access; protects existing park and 
recreation areas against inappropriate adjacent development; reserves appropriate upland areas for 
recreational use; and gives priority for such sites to recreational use over residential use. The LUP builds 
upon these Coastal Act policies and requires major access areas, whether in public or private ownership, 
to be permanently protected for long-term public use. Redesignation of the 2.5-acre site from OR to 
WSC, including introducing residential development as a principally permitted use, conflicts with these 
public access and recreation policies. Higher intensity development such as that facilitated by the 
proposed amendment would be expected to degrade the adjacent State Park, including its visual 
continuity and use value. Potential residential development that would be facilitated by the proposed 
LCP amendment would also alter or possibly preclude continued use of the trails on this site by the 
public, thereby reducing access to Garrapata State Park and along the Coastal Trail. Although the site is 

                                                 
1  To avoid having any lot legality questions undermine or affect the Commission’s deliberations on the LCP amendment request, staff 

asked the County to withdraw the LCP amendment so it could be resubmitted after the COC issues were resolved, but the County 
declined, indicating that the COC issues were not relevant to the Commission’s deliberations on the LCP amendment. Although staff 
does not agree with the County on this point, the deadline for action on the LCP amendment is November 14, 2008, and thus the matter 
must be agendized for Commission consideration at the November hearing. The enforcement process is proceeding independent of this 
LCP amendment on a parallel track (see Exhibit G).  
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privately owned, the trails on the site have a long-established history of use by the public, and such trail 
use is precisely the type of low intensity use envisioned and encouraged by the LCP’s existing OR 
designation. The proposed LCP amendment conflicts with the Coastal Act and LUP because it would 
allow development incompatible with identified trail use, and may preclude such trail use entirely, 
including in relation to its importance to the connection to both Garrapata State Park and the California 
Coastal Trail, and because it would degrade the value of the existing State Park overall. 

The 2.5-acre site also contains and is adjacent to significant habitat resources, including several that 
constitute environmentally sensitive habitat areas (ESHAs) under both the Coastal Act and the LCP. 
These habitats include coastal bluff scrub (listed as a threatened plant community by the California 
Department of Fish and Game), nearshore, intertidal, and marine habitats of the Monterey Bay National 
Marine Sanctuary, and Garrapata Creek, a spawning ground for the federally-endangered South-Central 
California Coast Steelhead trout. Most of the site is completely ESHA. The Coastal Act allows only 
resource dependent use and development in ESHA, and only when such use/development adequately 
protects habitat. Further, the Act requires development adjacent to ESHA to avoid significant ESHA 
disruption. Similar LUP policies prohibit development in ESHA if it results in any potential disruption 
of habitat value. The residential use that would be allowed under the proposed designation is not a 
resource dependent use and cannot be found consistent with the Coastal Act. Residential use, such as 
that facilitated by the proposed redesignation, would introduce permanent, fixed development and 
activity that would involve removal and adverse effects on onsite and adjacent ESHA, inconsistent with 
the Coastal Act and LUP. Such higher intensity development facilitated by the redesignation to WSC 
would also introduce new impermeable surfaces and pollutant sources that could increase runoff and 
pollutants to both the Monterey Bay National Marine Sanctuary and Garrapata Creek, adversely 
impacting these sensitive resources.  

The 2.5-acre site is also located in a high geologic and fire hazard area, as well as an area of high 
archaeological/cultural resource sensitivity. The proposed redesignation increases the possibility of 
conflicts with Coastal Act policies that require new development to minimize risks to life and property 
in high geologic and fire hazard areas and to assure stability and structural integrity while avoiding 
landform alteration, as well as with LUP hazards policies that require avoidance of development in areas 
of high fire, erosion, and geologic hazards. It also appears that there is not an appropriate or adequate 
water supply to serve development of the site, and the redesignation would also increase the likelihood 
that archaeological and cultural resources on the site would be disturbed and impacted, raising 
consistency issues with both the Coastal Act and LUP.  

In sum, the proposed LUP amendment is inconsistent with multiple policies of the Coastal Act because 
it would allow for new higher-intensity development that would be in direct conflict with: the required 
protection of the world-famous Big Sur coast viewshed, including in relation to the immediately 
adjacent Garrapata State Park; historical public access trails with connectivity to the Park and a segment 
of the California Coastal Trail; on- and off-site ESHA, including in relation to potential water supply; 
life, property, and natural landforms in a bluff area subject to multiple natural hazards; and potentially 
significant archaeological/cultural resources. Redesignating the 2.5 acres from OR to WSC would lead 
to an increased possibility that the high quality coastal resources that exist on the site, including their 
relation to the surrounding natural environment, would be diminished, and would conflict with 
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fundamental Coastal Act requirements. The proposed IP amendment mirrors the proposed LUP 
amendment, and would lead to the same type of LUP inconsistencies as the noted Coastal Act 
inconsistencies. In addition, even if the 2.5 acres were a separate legal lot, the redesignation to WSC is 
still inconsistent with the Coastal Act and LUP for the same reasons articulated above; reasons which 
are only magnified if it were a separate legal lot because any development could only be accomplished 
on the 2.5 acres as opposed to looking for alternatives that could avoid coastal resource impacts by 
making use of a portion of the inland 550 acres.  The existing OR designation for the 2.5 acres is far 
more appropriate and protective of known coastal resources values than is the WSC designation 
proposed, and reflects the LCP distinction between the appropriate uses and development of the larger 
inland portion of the property as compared to the much smaller seaward piece. 

When the Commission denies a project or a rezoning, the question sometimes arises whether the 
Commission’s action constitutes a “taking” of private property without just compensation. In such a 
circumstance, the Commission must evaluate whether its action might constitute a taking because 
Coastal Act Section 30100 prohibits the Commission from taking private property. The denial of the 
proposed rezoning would not constitute a taking because such a taking claim is not “ripe” because it is 
simply a zoning designation request, and it is not actually a request to develop the property in question. 
Courts have generally held that government has to have made a “final and authoritative” decision about 
the use of the property in question before a takings claim is appropriately considered. In this case, the 
decision is simply that the property should not be redesignated to allow more intense development than 
is allowed under the current LCP due to the potential resource impacts associated with such more 
intensive development. Such a decision is not the same as saying the property cannot be developed. In 
conclusion, the proposed LUP land use designation change cannot be found consistent with the Coastal 
Act, and the proposed IP land use designation change cannot be found consistent with and adequate to 
carry out the LUP. Therefore, staff recommends that the Commission deny the proposed 
amendment (see the motions and resolutions necessary to implement this recommendation on page 5).  
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 Exhibit E:  Parcel Map  
 Exhibit F: Correspondence Received  
 Exhibit G: Commission Staff Recent Correspondence with Monterey County  
 Exhibit H:  Commissioner Ex Parte Disclosures 

I. Staff Recommendation – Motions and Resolutions 
Staff recommends that the Commission, after public hearing, deny the proposed amendment. The 
Commission needs to vote on two motions in order to act on this recommendation, one for the LUP 
changes proposed and one for the IP changes proposed.2  

A. Denial of Land Use Plan Major Amendment Number 2-07 Part 2 
LUP amendments may only be certified by an affirmative vote of a majority of the appointed 
Commissioners or alternates. In other words, at least seven “yes” votes out of the twelve appointed 
Commissioners/alternates are required to certify an LUP amendment, regardless of how many 
Commissioners/alternates are present at the time of the vote.  

Staff recommends a NO vote on the motion below.  

If the motion is rejected, the LUP portion of the amendment will be denied certification as submitted, 
and the Commission will adopt the following resolution and the findings in this staff report. If the 
motion is passed, the LUP portion of the amendment will be certified as submitted, and staff will 
prepare revised findings for the Commission to consider in support of that certification action. 

Motion 1 of 2. I move that the Commission certify Part 2 of Major Amendment Number 2-07 to 
the Monterey County Local Coastal Program Land Use Plan as submitted by Monterey County. 

Resolution to Deny. The Commission hereby denies certification of Part 2 of Major 
Amendment Number 2-07 to the Monterey County Local Coastal Program Land Use Plan as 
submitted by Monterey County and adopts the findings set forth in this staff report on the 
grounds that, as submitted, the Land Use Plan amendment will not meet the requirements of and 
be in conformance with the policies of Chapter 3 of the Coastal Act to the extent necessary to 
achieve the basic state goals specified in Section 30001.5 of the Coastal Act. 

B. Denial of Implementation Plan Major Amendment Number 2-07 Part 2 
Staff recommends a YES vote on the motion below. Passage of this motion will result in rejection of the 
amendment and the adoption of the following resolution and the findings in this staff report. The motion 
passes only by an affirmative vote of a majority of the Commissioners present. 

Motion 2 of 2. I move that the Commission reject Part 2 of Major Amendment Number 2-07 to 
the Monterey County Local Coastal Program Implementation Plan as submitted by Monterey 

                                                 
2  Note that the motions and resolutions refers to “Part 2 of Major Amendment Number 2-07.” The reason for this is that this amendment 

request is part 2 of a three part LCP amendment submitted by the County.  
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County. 

Resolution to Deny. The Commission hereby denies certification of Part 2 of Major 
Amendment Number 2-07 to the Monterey County Local Coastal Program Implementation Plan 
as submitted by Monterey County and adopts the findings set forth in this staff report on the 
grounds that, as submitted, the Implementation Plan amendment is not consistent with and not 
adequate to carry out the certified Land Use Plan. 

II. Findings and Declarations 
The Commission finds and declares as follows: 

A. Property History 
The Doud family historically owned thousands of acres of land in northern Big Sur, dating back to the 
late 1800s. In the mid-1970s, the State of California initiated eminent domain proceedings to acquire 
thousands of acres in northern Big Sur, including property owned by various members of the Doud 
family, for the creation of Garrapata State Park.  Land totaling 122.5 acres between Highway 1 and the 
Pacific Ocean north of Garrapata Creek and an 8.5-acre piece of land located immediately east of 
Highway 1, both owned by John Francis Doud, were among the properties in the proceedings.  The 
eminent domain action became the subject of a legal dispute between John Edward Doud and Mary 
Doud Detels (heirs and co-trustees of the John Francis Doud and Bernice Doud Trust of 1976) and the 
State that was not settled until December 1988. During the period of the legal dispute, Monterey County 
prepared, processed, and adopted and received Coastal Commission certification of the Big Sur Coast 
LCP (LUP certified April 10, 1986 and IP certified December 10, 1987).  According to the County (see 
Exhibit C), the LCP presumed that these properties would be acquired by State Parks and, as such, they 
were designated and zoned Outdoor Recreation (OR). However, the settlement agreement between the 
Douds and the State included removing a 2.5-acre piece at the southern end of the property west of the 
highway to be retained by siblings John Edward Doud and Mary Doud Detels. The remaining 120 acres 
to the north and the 8.5 acres to the east became part of Garrapata State Park, and the 2.5-acre piece is 
the subject of this LCP amendment request.          

In 1998, John Edward Doud and Mary Doud Detels obtained unconditional certificates of compliance 
(COCs)3 from Monterey County for 11 parcels located on the east side of Highway 1, as well as for the 

                                                 
3  The Subdivision Map Act provides for the approval of conditional and unconditional Certificates of Compliance (COCs) (Government 

Code Section 66499.35). Unconditional COCs are granted to confirm the legality of an existing parcel that was created consistent with 
the rules for land divisions in effect at the time the parcel was created. A conditional COC is granted to legalize a parcel that was not 
created pursuant to the rules in place at the time of its creation. From a land use standpoint, unconditional COCs do not create new 
parcels; they are simply a procedure for recognizing an existing, legal parcel. Conditional COCs do, however, create new parcels at the 
time they are awarded and may be conditioned to bring these parcels into conformity with current land use regulations regarding 
subdivisions (Subdivision Map Act Section 66499.35(b)). The creation of new parcels constitutes development under the Coastal Act 
(Public Resources Code Section 30106) and must also therefore be found consistent with the policies and implementing ordinances of 
the LCP by obtaining a coastal development permit (CDP) (Monterey County Title 20 lists “land divisions” as non-exempt 
development requiring a CDP in all zoning districts). 
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2.5-acre “parcel” on the west side of the highway, totaling approximately 2,700 acres, for a total of 12 
unconditional COCs. The COC for the 2.5-acre property was issued on the basis of a finding that it 
became a separate legal lot when the State purchased a portion of the overall property for the creation of 
Highway 1 in the 1920s. Coastal Commission staff first learned of the County’s COC for the 2.5-acre 
site when the County began considering the proposed LCP amendment in 2004.4 In discussions with the 
County thereafter Commission staff has consistently raised questions regarding the correctness of the 
County’s basis for an unconditional COC for this site based on the provisions of Subdivision Map Act 
(SMA) Section 66424, pursuant to which distinct parcels cannot be considered to exist solely by virtue 
of separation by roads, streets, utility easement, or railroad rights-of-way. This interpretation of the 
SMA is supported by California State Attorney General opinions5 and by relevant secondary legal 
authorities6 as well as by the Monterey County LCP,7 and staff has consistently informed the County 
and the property owners in this respect, and consistently indicated that the 2.5 acres should not be 
considered a separate legal lot.       

Most recently, in a letter sent October 8, 2008 to Mike Novo, Monterey County Planning Director, 
Commission staff reiterated concerns about the legality of the parcel and staff’s opinion that unless and 
until a CDP is granted for the division of land that the COC purported to legitimize, the land in question 
is not a separate legal parcel (see Exhibit G).8 Instead, it is the Commission’s understanding that the 2.5-
acre piece is part of APN 243-211-024, a 550-acre parcel to the east of Highway 1 that is contiguous 
with the 2.5-acre piece (see Exhibit E). The 550-acre inland portion of the parcel historically contained a 
residence, barn, and has been used for grazing.  

Ownership of the 12 purported parcels, for which unconditional COCs were issued in 1998, changed in 
2005. At that time, siblings John Edward Doud and Mary Doud Detels, successor trustees of the John 
Francis Doud and Bernice Doud Trust of 1976, divided the parcels amongst themselves. John Doud 
received the northern five parcels to the east of Highway 1 (APNs 417-011-018, 417-011-016, 417-021-
002, 243-211-022, and 243-211-023) and Mary Detels received the southern six parcels to the east of 
Highway 1 (APNs 417-021-040, 417-021-039, 417-021-038 (2 lots), 417-021-031, and 243-211-024). 
John Doud obtained the 2.5-acre piece (given an APN of 243-212-016) immediately to the west of and 
                                                 
4  The Monterey County LCP does not require public notification of the issuance of unconditional COCs, and, as such, Coastal 

Commission staff had no knowledge of the 12 unconditional COCs in this case at the time of issuance.  In the Periodic Review of the 
LCP (draft dated December 2003), Commission staff identified this lack of noticing and indicated that independent verification is 
needed to ensure that the COC determination process is adequately protecting coastal resources in conformance with Coastal Act 
requirements.    The Periodic Review recommended that the LCP be updated to require Coastal Commission review during the parcel 
legality status determination application process.  The Periodic Review recommendations have not yet been adopted by the 
Commission.    

5 54 Ops. Cal. AG 213 (1971) and 56 Ops. Cal. AG 105 (1973) 
6 Curtin & Merritt, Cal. SMA (CEB) sec. 2.10 and 9 Miller & Starr, Cal. Real Estate 3d, “Subdivisions,” sec. 25.15 
7 Big Sur Coast LUP glossary (definition of ‘existing parcel’) and Big Sur Coast IP Section 20.145.020.II 
8  In that letter, Commission staff also provided information indicating that the State obtained the property for the highway in easement 

rather than fee grant. Although Commission staff does not believe that the easement versus fee distinction is relevant, and that neither 
grant can create a legal lot under the SMA or the LCP, the County has indicated that such a distinction is important to their review of 
COCs (including a County Counsel opinion indicating that a Highway easement does not create a distinct parcel). The evidence brought 
to the County’s attention included evidence indicating that it appeared that the property owners representative in the 1998 COC 
proceedings had represented the grant as a fee grant when in fact that was not accurate; yet another reason suggesting that the County’s 
COC determination should be revisited. 
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connected across the highway to the 550-acre parcel (APN 243-211-024) owned by Mary Detels, all of 
which Commission staff understands to be one single parcel. In other words, it is understood that the 
“parcel” in question consists of two separate owners (John Doud owns the 2.5 acres seaward of 
Highway 1 and Mary Detels owns the 550 acres inland of Highway 1), and that the 552.5 acres is all 
part of APN 243-211-024. The 2.5 acres in question is not a legal lot, but rather it is part of the larger 
property extending inland that is held in common ownership.       

B. Proposed LCP Amendment 

Proposed Amendment  
The County proposes to amend the LCP’s Big Sur Coast Land Use Plan (LUP) to redesignate the 2.5-
acre portion of the larger property from Outdoor Recreation (OR) to Watershed and Scenic 
Conservation (WSC). The amendment also proposes to amend the LCP’s Implementation Plan (IP) 
applicable to the Big Sur Coast (Section 20.08.060, Title 20, Sheet 20-22) to rezone the same 2.5 acres 
from Open Space Recreation (OR) to Watershed and Scenic Conservation (WSC/40). The subject 2.5-
acre piece of the larger 552.5-acre parcel is the only portion of the parcel that is located seaward of 
Highway 1; the rest of the parcel consists of 550 acres inland of the Highway that is currently designated 
WSC. The 2.5 acres is located immediately south of California Department of Parks and Recreation’s 
(DPR’s) Garrapata State Park unit, and immediately adjacent to Highway 1 between the Highway and 
the Pacific Ocean in the Big Sur planning area of Monterey County (see Exhibit A for location map and 
Exhibit D for site photos). See Exhibit B for the proposed amendment and Exhibit C for the Monterey 
County Board of Supervisors’ staff report and resolution in support of the amendment.  

Amendment Procedural History 
The County approved the proposed LCP amendment on November 14, 2006, and the amendment 
package (along with two other unrelated amendment components) was received by the Central Coast 
District office of the Coastal Commission on June 20, 2007. The amendment application was 
subsequently filed on August 16, 2007, and the 90-day deadline for Commission action was November 
14, 2007. At the October 2007 Commission hearing, the Commission granted a one-year time extension, 
and the Commission is now required to act on the proposed amendment no later than November 14, 
2008. If the Commission does not act by that time, then the amendment is deemed approved and is 
certified as part of the LCP. 

Commission staff evaluated the proposed amendment, and subsequently set it for a June 13, 2008 
hearing. A staff report and recommendation was distributed in advance of the hearing. At that time, the 
property owner and the County requested that the matter be postponed to allow them further time to 
respond to the staff report, and the matter was postponed. It was ultimately scheduled for an August 7, 
2008 hearing, and again a staff report was distributed. On July 25, 2008, the property owners’ 
representative submitted additional information in response to the staff report and recommendation, 
primarily with respect to the COC and takings issues (see Exhibit F), and Commission staff postponed 
the hearing to be able to review and respond to that information. On October 8, 2008, Commission staff 
subsequently requested that the County withdraw the LCP amendment to allow adequate time to first 
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resolve the underlying COC issues, particularly in light of the new evidence indicating that COC 
issuance did not appear warranted even under the County’s previously articulated methodology (see 
Exhibit G). Commission staff believed that it was best to separate the COC and LCP amendment issues 
as much as possible as a matter of good public policy and planning so as to avoid having any lot legality 
questions interfere with the Commission’s deliberations on the proposed LCP amendment. The County 
refused, indicating that the COC issues were not relevant to the Commission’s deliberations on the LCP 
amendment.  

Effect of Proposed Amendment 
The LUP describes the OR land use designation that currently applies to the 2.5 acres as allowing for 
low intensity recreational and educational uses that are compatible with the natural resources of the area 
and that require a minimum level of development and minimal alteration of the natural environment to 
serve basic user needs. The designation principally allows for low-intensity trails, picnic areas, walk-in 
tent camping, and supporting facilities for these uses. Secondary and conditional uses allowed (i.e., not 
principally permitted) include minimal support housing and maintenance facilities for the principally 
permitted uses, and moderate intensity recreational uses (defined as tent platforms, cabins, RV 
campgrounds, parks, stables, bicycle paths, restrooms, and interpretive centers). The identified 
secondary and conditional uses are only allowed in undeveloped park units if it is infeasible to locate 
them in existing developed park areas, and only if complete conformance with Big Sur viewshed 
policies can be achieved. The corresponding IP Open Space Recreation (OR) designation that currently 
applies to the property mirrors the allowed uses in the LUP, and refines the various principal uses (such 
as grazing, water systems, athletic fields) and conditional uses allowed (such as public utilities, hostels, 
wireless communications facilities).  

In terms of the proposed land use designation for the 2.5 acres, the principal uses in the proposed WSC 
LUP land use designation include agriculture/grazing and supporting ranch houses and related ranch 
buildings. The LUP describes the primary objective of the WSC designation as protection of watersheds, 
streams, plant communities and scenic values. Secondary, conditional uses are described by the LUP as 
rustic inn or lodging units, hostels, forestry, mineral extraction, aquaculture, rural residential and 
employee housing. The IP’s list of permitted and conditional WSC uses reflect a different emphasis than 
does the LUP. The proposed WSC/40 zoning principally allows single family dwellings, second 
residential units (not exceeding the zoning density of the property), and guesthouses, and conditionally 
allows additional residential units up to a maximum of four (again, not exceeding the zoning density of 
the property), public and quasi-public uses (such as churches, cemeteries, and schools) and caretaker 
units.  

Except for existing trails across the property, the 2.5-acre site is currently undeveloped, and lies between 
Garrapata State Park to the north, and the well known Big Sur “Stone House” to the south. The proposed 
redesignation/rezoning from OR to WSC would change the allowed range of uses on the site as 
described above, including adding a range of higher intensity uses and development than are allowed 
under the existing OR designation. Most notably, and critical for consideration of this proposed LCP 
amendment, the current OR designation does not allow for residential development, while the proposed 
WSC designation does.  
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Procedure/Standard of Review for LCP Amendments 
The standard of review for the proposed modification to the County’s LUP is consistency with Chapter 
3 of the Coastal Act to the extent necessary to achieve the basic state goals specified in Coastal Act 
Section 30001.5. The standard of review for the proposed modification to the County’s IP is that it must 
be consistent with and adequate to carry out the policies of the LUP. In general, Coastal Act policies set 
broad statewide direction that is generally refined by local government LUP policies giving local 
guidance as to the kinds, locations, and intensities of coastal development. IP standards then typically 
further refine LUP policies to provide further guidance, oftentimes on a parcel by parcel level. Because 
this is both an LUP and IP amendment, the standard of review for the LUP amendment is the Coastal 
Act and the standard of review for the IP amendment is the certified LUP.  

C. Analysis of Proposed LUP Amendment 
In order to approve an LUP amendment, it must be consistent with and adequate to carry out the Coastal 
Act to the extent necessary to achieve the basic state goals specified in Coastal Act Section 30001.5.  

Applicable Coastal Act Policies 
Basic Coastal Zone Goals 
Pursuant to Coastal Act Section 30512.2, LUP conformance is measured against the requirements of 
Chapter 3 of the Coastal Act only to the extent necessary to achieve the basic state coastal zone goals 
specified in Coastal Act Section 30001.5, which states:  

Section 30001.5. The Legislature further finds and declares that the basic goals of the state for 
the coastal zone are to: 

(a) Protect, maintain, and where feasible, enhance and restore the overall quality of the coastal 
zone environment and its natural and artificial resources. 

(b) Assure orderly, balanced utilization and conservation of coastal zone resources taking into 
account the social and economic needs of the people of the state. 

(c) Maximize public access to and along the coast and maximize public recreational 
opportunities in the coastal zone consistent with sound resource conservation principles and 
constitutionally protected rights of private property owners. 

(d) Assure priority for coastal-dependent and coastal-related development over other 
development on the coast. 

(e) Encourage state and local initiatives and cooperation in preparing procedures to implement 
coordinated planning and development for mutually beneficial uses, including educational 
uses, in the coastal zone. 

Thus, overall state coastal zone goals include the goal of protecting, maintaining and restoring the 
overall quality of the coastal zone environment and its resources, and the goal of assuring orderly and 
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balanced use and conservation of such resources (Sections 30001.5(a) and 30001.5(b)). These goals are 
reflected in and apply to each of the following Chapter 3 policies listed below. In addition, the Section 
30001.5(c) goal to maximize public recreational access opportunities consistent with resource protection 
and constitutional rights applies directly to the public access and recreation policies identified below. 
Thus, although not re-cited with respect to each listed issue area below (to avoid unnecessary 
repetition), these coastal zone goals are applicable to each of the issues areas and Chapter 3 policies 
identified below in that same manner. 

Public Views 
Protection of visual resources is a fundamental Coastal Act policy. Significantly, Coastal Act Section 
30001(b) notes that permanent protection of scenic resources is a paramount concern, and Section 30251 
requires new development in highly scenic areas to be subordinate to the character of the area: 

Section 30001(b). The Legislature hereby finds and declares that the permanent protection of 
the state's natural and scenic resources is a paramount concern to present and future residents 
of the state and nation. 

Section 30251. The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Permitted development shall be sited and designed 
to protect views to and along the ocean and scenic coastal areas, to minimize the alteration of 
natural land forms, to be visually compatible with the character of surrounding areas, and, 
where feasible, to restore and enhance visual quality in visually degraded areas. New 
development in highly scenic areas such as those designated in the California Coastline 
Preservation and Recreation Plan prepared by the Department of Parks and Recreation and by 
local government shall be subordinate to the character of its setting. 

The parcel is directly adjacent to DPR’s Garrapata State Park unit, and thus Section 30240(b) comes 
into play with respect to the relation of this site to Garrapata State Park public views. Section 30240(b) 
states:  

Section 30240(b). Development in areas adjacent to environmentally sensitive habitat areas and 
parks and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of those habitat 
and recreation areas. 

Finally, the Big Sur coast is an extremely popular visitor destination, including primarily for its 
incredible scenery, and the Section 30253 is also applicable to public view protection. Section 30253(5) 
states:  

Section 30253. New development shall: 

(5) Where appropriate, protect special communities and neighborhoods which, because of their 
unique characteristics, are popular visitor destination points for recreational uses. 

Public Access and Recreation 
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Protection of public access and recreation opportunities is also a fundamental Coastal Act policy. The 
Act speaks to the need to maximize public access to and along the coast, and prohibits development 
from interfering with the public’s right of access the sea. The Act also protects recreational 
opportunities and land suitable for recreational use. 

Section 30210. In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety needs and the 
need to protect public rights, rights of private property owners, and natural resource areas from 
overuse. 

Section 30211. Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the use of dry 
sand and rocky coastal beaches to the first line of terrestrial vegetation. 

Section 30221. Oceanfront land suitable for recreational use shall be protected for recreational 
use and development unless present and foreseeable future demand for public or commercial 
recreational activities that could be accommodated on the property is already adequately 
provided for in the area.  

Section 30222. The use of private lands suitable for visitor-serving commercial recreational 
facilities designed to enhance public opportunities for coastal recreation shall have priority over 
private residential, general industrial, or general commercial development, but not over 
agriculture or coastal-dependent industry. 

Section 30223. Upland areas necessary to support coastal recreational uses shall be reserved 
for such uses, where feasible. 

Finally, Sections 30240(b) and 30253(5), cited above, are also relevant policies in terms of public access 
and recreation because they require new development to protect park and recreation areas, like adjacent 
Garrapata State Park, and to protect the Big Sur coast as a popular visitor destination.  

Habitat/ESHA 
The Coastal Act is very protective of habitat, including environmentally sensitive habitat areas (ESHA). 
The Coastal Act references general habitat protection in the provisions of Section 30250(a) with respect 
to coastal resources in general as follows: 

Section 30250. (a) New residential, commercial, or industrial development, except as otherwise 
provided in this division, shall be located ... where it will not have significant adverse effects, 
either individually or cumulatively, on coastal resources.  

With respect to ESHA, the Coastal Act defines ESHA as follows: 

Section 30107.5. “Environmentally sensitive area” means any area in which plant or animal life 
or their habitats are either rare or especially valuable because of their special nature or role in 
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an ecosystem and which could be easily disturbed or degraded by human activities and 
developments. 

Non-resource dependent development within ESHAs is prohibited, and adjacent development must be 
sited and designed so as to maintain the productivity of these natural systems. In particular, Coastal Act 
Section 30240 states: 

Section 30240(a). Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on those resources shall be 
allowed within those areas. 

Section 30240(b). Development in areas adjacent to environmentally sensitive habitat areas and 
parks and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of those habitat 
and recreation areas. 

The Coastal Act also includes specific protective policies for marine and aquatic environments. Coastal 
Act Sections 30230 and 30231 provide: 

Section 30230. Marine resources shall be maintained, enhanced, and where feasible, restored. 
Special protection shall be given to areas and species of special biological or economic 
significance. Uses of the marine environment shall be carried out in a manner that will sustain 
the biological productivity of coastal waters and that will maintain healthy populations of all 
species of marine organisms adequate for long-term commercial, recreational, scientific, and 
educational purposes. 

Section 30231. The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine organisms and for 
the protection of human health shall be maintained and, where feasible, restored through, 
among other means, minimizing adverse effects of waste water discharges and entrainment, 
controlling runoff, preventing depletion of ground water supplies and substantial interference 
with surface water flow, encouraging waste water reclamation, maintaining natural vegetation 
buffer areas that protect riparian habitats, and minimizing alteration of natural streams. 

Concentration of Development/Public Services 
General development siting and public service issues are mainly the purview of Coastal Act Sections 
30250 and 30254: 

Section 30250.  

(a) New residential, commercial, or industrial development, except as otherwise provided in this 
division, shall be located within, contiguous with, or in close proximity to, existing developed 
areas able to accommodate it or, where such areas are not able to accommodate it, in other 
areas with adequate public services and where it will not have significant adverse effects, 
either individually or cumulatively, on coastal resources. In addition, land divisions, other 
than leases for agricultural uses, outside existing developed areas shall be permitted only 
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where 50 percent of the usable parcels in the area have been developed and the created 
parcels would be no smaller than the average size of surrounding parcels. 

(b) Where feasible, new hazardous industrial development shall be located away from existing 
developed areas.  

(c) Visitor-serving facilities that cannot feasibly be located in existing developed areas shall be 
located in existing isolated developments or at selected points of attraction for visitors.  

Section 30254. New or expanded public works facilities shall be designed and limited to 
accommodate needs generated by development or uses permitted consistent with the provisions 
of this division; provided, however, that it is the intent of the Legislature that State Highway 
Route l in rural areas of the coastal zone remain a scenic two-lane road. Special districts shall 
not be formed or expanded except where assessment for, and provision of, the service would not 
induce new development inconsistent with this division. Where existing or planned public works 
facilities can accommodate only a limited amount of new development, services to coastal 
dependent land use, essential public services and basic industries vital to the economic health of 
the region, state, or nation, public recreation, commercial recreation, and visitor-serving land 
uses shall not be precluded by other development. 

Coastal Hazards 
Coastal Act Section 30235 addresses the use of shoreline protective devices: 

30235. Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and 
other such construction that alters natural shoreline processes shall be permitted when required 
to serve coastal-dependent uses or to protect existing structures or public beaches in danger 
from erosion, and when designed to eliminate or mitigate adverse impacts on local shoreline 
sand supply. Existing marine structures causing water stagnation contributing to pollution 
problems and fish kills should be phased out or upgraded where feasible. 

Coastal Act Section 30253 addresses the need to ensure long-term structural integrity, minimize future 
risk, and to avoid landform altering protective measures in the future. Section 30253 provides, in 
applicable part: 

Section 30253. New development shall: 
(1) Minimize risks to life and property in areas of high geologic, flood, and fire hazard. 
(2) Assure stability and structural integrity, and neither create nor contribute significantly to 

erosion, geologic instability, or destruction of the site or surrounding area or in any way 
require the construction of protective devices that would substantially alter natural 
landforms along bluffs and cliffs. 

Archaeological Resources 
Coastal Act Section 30244 addresses archaeological resources: 
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Section 30244. Where development would adversely impact archaeological or paleontological 
resources as identified by the State Historic Preservation Officer, reasonable mitigation 
measures shall be required. 

In general, the Coastal Act establishes clear parameters and priorities for the location, intensity, type, 
and design of new development in the coastal zone as a means of protecting, and enhancing where 
feasible, coastal zone resources. These parameters and priorities emanate from both specific Coastal Act 
policies and requirements, as well as the overlap and interplay between them. At a broad scale and 
fundamentally, Section 30250(a) requires that most new development be concentrated in and around 
existing developed areas with adequate development capacities to serve new development. The Coastal 
Act also establishes a set of priority uses that operate within the locational and resource constraints for 
new coastal development. The Coastal Act also requires that public recreational uses take precedence 
over private residential and general industrial or commercial development, but not at the expense of 
agriculture or coastal-dependent industry (Section 30222). 

Within that broader framework, the Coastal Act also provides specific prescriptions for specific resource 
types. For example, public views are protected as a resource of public importance, and new development 
in highly scenic areas like the Big Sur coast must be subordinate to the setting. Public recreational 
access opportunities are to be maximized, and popular visitor destination points and appropriate upland 
areas are protected for recreational use. Coastal waters, streams, wetlands, and other wet resources are 
explicitly to be maintained and enhanced, including through specific siting and design requirements. 
Likewise, the ESHA protective policies of the Act strictly limit development within ESHA and require 
that adjacent development not disrupt these resources.  

Overall, these Coastal Act requirements reflect and implement the fundamental goals of the Coastal Act 
to protect, maintain, and if feasible restore coastal resources, including specifically public recreational 
access resources, including by limiting new development to existing developed areas able to 
accommodate it, and protecting more rural areas (including viewshed, public recreational, ESHA, and 
agricultural areas) from inappropriate development. All of these fundamental Coastal Act tenets are 
raised by this proposed amendment.  

Consistency Analysis 
Public Views 
The 2.5-acre site is located in northern Big Sur between Highway 1 and the Pacific Ocean, just north of 
Garrapata Creek and immediately south of Garrapata State Park. The site is located on a coastal terrace 
that consists of low-lying coastal bluff scrub habitat. The site slopes gently towards the ocean and is 
highly visible from both Highway 1 and Garrapata State Park (see Exhibit D). The site contains no 
structures, only trails. The only significant structural development in the immediate vicinity consists of 
the aforementioned and well-known Stone House residence on the adjacent parcel to the south. The next 
closest structural development in the viewshed is found further south of the Stone House in the Kasler 
Point/Rocky Point area.  

Thus, the property is located in a mostly undeveloped portion of the Big Sur coast on the sensitive ocean 
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side of Highway 1. The Stone House, constructed prior to the adoption of the LCP, is a landmark of 
sorts; for vehicles traveling south on Highway 1, it is the first prominent structure in the viewshed after 
leaving the Otter Cove residential subdivision just south of Malpaso Creek and the Carmel Highlands 
and “entering” Big Sur. The California Department of Fish and Game (CDFG) Marine Pollution Studies 
Lab is located in the stretch between the Otter Cove subdivision and the Stone House; however, this Lab 
is well screened and situated mostly out of view. With the exception of the CDFG lab, between the Otter 
Cove area and the Stone House, southbound Highway 1 travelers experience sweeping undeveloped 
vistas of the Santa Lucia Mountains rising sharply to the east, and the dramatic coastal bluffs, rocky 
coastline, and Pacific Ocean to the west. This view is essentially the same for northbound Highway 1 
travelers, albeit in the reverse with the vista of the site and the southern end of Garrapata State Park 
opening up after passing Rocky Point and Kasler Point. This stretch of coastline has been widely 
photographed and exemplifies the classic Big Sur viewscape. The 2.5-acre site is contiguous with the 
southern edge of the State Park and, because of the absence of fencing and development, it is visually 
indistinguishable from the park and blends into the overall rugged landscape, both from vistas inside the 
park and those from Highway 1.  See location map (Exhibit A) and photos (Exhibit D).  

In sum, the property is located in precisely the type of visual resource area requiring maximum 
protection under the Coastal Act. The Big Sur coast is understood within this viewshed context more 
generally, and the property in question is within one of those critically important segments of Big Sur 
that demand thoughtful consideration in this regard. Given the importance of the Big Sur viewshed and 
the Commission’s long history protecting it, it is imperative to carefully consider any land use 
designation change that could allow increased structural development in such a highly scenic area of Big 
Sur. 

Development allowed under the existing OR designation is generally limited to low intensity structures 
that are accessory to a park use; however, these low intensity uses are encouraged in developed park 
areas and allowed in undeveloped park areas only where it is infeasible to locate them in existing 
developed park areas and only where strict conformance to viewshed policies can be achieved. The 
redesignation of the parcel from OR to WSC would change the land use focus from low intensity, 
primarily recreational land uses to higher intensity land uses, including introducing the possibility of 
residential development as a principal permitted use on the 2.5-acre site.  

The entirety of the 2.5 acres is visible from Highway 1 and Garrapata State Park and is part of a mostly 
undeveloped landscape that includes mountains, coastal terrace, rocky coastline, beach, and ocean. The 
only portion of the 2.5 acres that might possibly be outside of the Highway 1 viewshed is a small area 
on the southwesterly edge of the site, but even that area would still be visible from Garrapata State Park. 
The remainder of the parcel (i.e., the 550 acres on the inland side of Highway 1) that is already zoned 
WSC contains areas that are located outside the public viewshed.  

The redesignation of the 2.5 acres raises conflicts with Coastal Act Sections 30251, 30240(b), and 
30253(5) because it would provide for more intensive development in an area that is arguably one of the 
most significant scenic resources of public importance in the state. This area of the Big Sur coast is 
world-renowned for its dramatic scenic vistas and landscapes that epitomize the view qualities that the 
Coastal Act protects. The Coastal Act requires permitted development to protect views to and along the 
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ocean and scenic coastal areas, and also requires new development in highly scenic areas to be 
subordinate to the character of its setting, protect adjacent Park viewsheds, and the important visitor 
destination that is the Big Sur coast. The proposed redesignation of this portion of the parcel to WSC 
increases the possibility that development would be located on the seaward side of Highway 1 on the 
2.5-acre piece of the larger parcel. Of course some amount of additional development could be confined 
on the inland side of the larger parcel if it were inappropriately proposed on the seaward side of the 
parcel, but the proposed designation increases the possibility for viewshed conflicts on the seaward side  
It is unlikely that any residential development that would be facilitated by the land use designation 
change would be subordinate to the setting because of the prominence of the site in the public viewshed, 
the high quality of views of and across the site, and the site’s integral role in the larger undeveloped 
landscape. Instead, residential development of this site would create an intrusion into the public 
viewshed that would degrade the scenic quality of the area.  

Clearly, the proposed LUP change reduces view protection as compared to the existing LUP. The 
proposed LUP change is inconsistent with the above-cited Coastal Act public view policies, and fails to 
achieve the above-cited basic state coastal zone goals for such public view resources. 

Public Access and Recreation 
Although in private ownership, the site provides public access to Garrapata State Park along an 
unmarked trail network extending from the Stone House property through to Garrapata Beach. The trails 
also connect to others in Garrapata State Park, including a segment of the California Coastal Trail which 
extends approximately one mile north into the park from the northerly edge of the site. As noted above, 
the 2.5-acre site is not fenced or otherwise distinguishable from the park to the north. The trail on the 
property was part of the Old Coast Road which extended from east of the current Highway 1 alignment, 
across the 2.5-acre site (in the current trail alignment), and over Garrapata Creek via a bridge that no 
longer exists. Prescriptive public access rights may exist over this trail, although no official case has 
been established to date.9  

The Coastal Act protects existing public access, requires that recreational access opportunities along the 
coast be maximized, reserves appropriate upland areas for recreational use, and gives priority for such 
sites for recreational use over residential use. Redesignation of the site from OR to WSC, including 
potentially allowing residential development, would conflict with these public access policies of the 
Coastal Act. Under the Coastal Act (and the existing LCP), the priority for this site is recreational, not 
residential. Residential development, such as that allowed under the proposed WSC designation, could 
alter or possibly preclude continued use of the trail by the public, thereby reducing access to Garrapata 
State Park and along the Coastal Trail. Although the site is privately owned, the trails on the site have a 
long-established history of use by the public, and such trail use is precisely the type of low intensity use 
envisioned and encouraged by the LCP’s existing OR designation. The fact that the 2.5-acre site is 
designated OR is appropriate given the presence of trails on the site, its location on the sensitive 
seaward side of Highway 1, and its adjacency to State Park. The two separate LCP designations on the 
overall parcel (WSC for the 550 acres inland of the Highway, and OR for the 2.5-acre portion seaward 
of the Highway) lend added emphasis to LCP objectives for lands on the seaward versus inland sides of 
                                                 
9 Only a court of law can establish an implied dedication/prescriptive right, and there is not one established at this site. 
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Highway 1 (e.g., directing any structural development to inland, non-visible portions of the property and 
retaining the oceanfront land for recreational use). The proposed redesignation of this portion of the 
parcel to WSC increases the possibility that inappropriate development would be located on the seaward 
side of the parcel. Such proposed development could, of course, be confined on the inland side of the 
larger parcel through a development application process, but the proposed designation increases the 
possibility for public recreational access conflicts on the seaward side. In sum, the difference in LCP 
designations for the larger inland portion of the property (WSC) versus the 2.5-acre seaward portion 
(OR) directly and appropriately reflects the LCP distinction between these two portions of the property.   

Because of the connection to both Garrapata State Park and to a segment of the Coastal Trail, any 
hindrance or closure of trails on the site could conflict with the Coastal Act. It is clear that the subject 
site is used by the public as an indistinguishable component of the Coastal Trail and trails through 
Garrapata State Park, that the Coastal Act (and current LCP) priority for this site is recreational, and that 
the proposed change only increases the potential for public access degradation and conflict as compared 
to the existing LCP. The Coastal Act also allows oceanfront land suitable for recreational use such as the 
subject site to be used for other purposes if there are adequate recreational opportunities elsewhere in 
the area; that is not the case in Big Sur. Although a state park exists north of site, the Big Sur coast 
receives millions of visitors every year, and the demand for recreational and access opportunities here is 
high, if not insatiable.  

The proposed LUP amendment conflicts with the Coastal Act because it would provide for potential 
development incompatible with identified trail use, and may preclude such trail use entirely, including in 
relation to its importance to the connection to both Garrapata State Park and the California Coastal Trail, 
and because it would degrade the value of the existing State Park overall. For these reasons, the 
proposed LUP amendment is inconsistent with the above-cited Coastal Act public access and recreation 
policies, and fails to achieve the above-cited basic state coastal zone goals relative to public recreational 
access.  

Environmentally Sensitive Habitat Areas 
The 2.5-acre site includes significant habitats, including multiple environmentally sensitive habitats 
(ESHAs) protected under the Coastal Act. The primary habitat on the property is coastal bluff scrub, 
listed as a threatened plant community by CDFG. The coastal bluff scrub on the site supports sea lettuce 
(Dudleya caespitosa), bluff lettuce (D. farinosa), sea pink (Armeria maritima), California beach aster 
(Lessingia filaginifolia var. californica), Douglas iris (Iris douglasiana), and seacliff buckwheat 
(Eriogonum parvifolium). Seacliff buckwheat is the host plant for the federally-endangered Smith’s blue 
butterfly, and can be ESHA in and of itself. Smith’s blue butterfly have historically ranged along the 
coast, from Monterey Bay south through Big Sur, to near Point Gorda, occurring in scattered 
populations in association with coastal dune, coastal scrub, chaparral, and grassland habitats. The 2.5-
acre property is located within the range of the Smith’s blue butterfly. The site may also support nesting 
birds, such as the black swift (a CDFG-listed species of concern), cliff swallows, and several species of 
cormorants, including the double-crested cormorant (a CDFG-listed species of concern). The site is also 
immediately adjacent to nearshore, intertidal, and marine ESHA of the Monterey Bay National Marine 
Sanctuary that supports the federally-threatened southern sea otter (Enhydra lutris nereis) and other 
protected species. The site is also adjacent to Garrapata Creek which supports the federally-endangered 
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South-Central California Coast Steelhead trout (Oncorhynchus mykiss irideus). Monterey County, in 
their resolution of intent to adopt the LCP amendment, found all of the above habitats to be ESHA. In 
sum, the undisturbed (except for the trail network described above) site is covered with rare and 
especially valuable species, and most of the site is ESHA as defined by the Coastal Act. 

The Coastal Act only allows resource dependent use and development in ESHA, and only when such 
use/development adequately protects habitat. Further, the Act requires development adjacent to ESHA 
to avoid significant ESHA disruption. A redesignation of the 2.5-acre seaward side of the larger parcel 
that would potentially allow residential use would conflict with the Coastal Act because residential use 
is not resource dependent. It is likely that the 550 aces of the parcel located on the inland side of the 
highway (that is already zoned WSC) contains areas that are not considered ESHA and would be more 
appropriate for the types of non-resource dependent development, including residential, that is allowed 
under the WSC zoning.10 Furthermore, the site is immediately adjacent to a State Park and a National 
Marine Sanctuary, both of which have been designated as such for their high habitat and ecosystem 
values. Residential development of the 2.5 acres seaward of the highway could conflict with the Coastal 
Act requirement with respect to adjacency impacts and the need to be compatible with the continuance 
of those habitat areas. Residential use, facilitated by the redesignation, would introduce permanent, 
fixed development and activity that could adversely affect adjacent ESHA, inconsistent with the Coastal 
Act. Residential development facilitated by the redesignation to WSC would also introduce new 
impermeable surfaces that could increase runoff and pollutants to both the Monterey Bay National 
Marine Sanctuary and Garrapata Creek, adversely impacting these resources.11  

The existing OR designation better protects onsite and adjacent ESHA because it allows only low 
intensity recreational and educational uses that are compatible with the natural resources of the area. 
Again, the inland 550-acre portion of the site would appear better suited from an ESHA standpoint for 
the more intensive types of development allowed under the WSC designation.  For these reasons, the 
proposed LUP change is inconsistent with the above-cited Coastal Act habitat/ESHA policies, and fails 
to achieve the above-cited basic state coastal zone goals relative to such habitats.  

 

Concentration of Development 
The Big Sur coast is a classic example of an area to which the concentration of development standards 
of the Coastal Act are directed. This area is almost entirely rural and undeveloped, and of extremely 
high resource value, as described in the preceding findings. Protecting this resource value is clearly 
important not only to residents of Big Sur and Monterey County, but also to the people of the state and 
nation given its prominence and importance in that regard. Towards this end, the Coastal Act directs that 
development, other than visitor serving development, be avoided in this area as much as possible so as 

                                                 
10  Although some areas inland of the Highway have been found to constitute ESHA in some Big Sur cases, there have been many cases 

where the inland sites were not all ESHA. Given the large amount of acreage and the Commission’s experience in siting development 
inland of the Highway, it is likely that non-ESHA areas suitable for LCP-consistent development otherwise are available on the inland 
portion of the property.   

11 Runoff from residential development of the site would be expected to contain typical urban runoff pollutants, including oil, grease, 
heavy metals, fertilizers, pesticides, herbicides, and animal waste.  
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to maintain its rural nature and significant resources, including its world famous views. The Big Sur 
Coast LCP policies and provisions are clearly premised on this goal. 

The proposed redesignation is contrary to these fundamental Coastal Act and LCP development 
concentration goals, as it would provide for higher intensity use and development on the 2.5 acres, 
including potential residential development as a principally permitted use when it is currently not 
allowed. The site is not in or in close proximity to an existing developed area, and thus the Coastal Act 
allows isolated visitor serving facilities (e.g, of the type contemplated by the existing OR designation) 
but directs that intensive development (i.e., residential, commercial, or industrial) be directed elsewhere. 
If such intensive development is contemplated here under the Coastal Act’s concentration of 
development standards, there must be adequate public services (see finding that follows) and significant 
coastal resource impacts must be avoided. The proposed redesignation of this portion of the parcel to 
WSC increases the possibility that such intensive development would be located on the seaward side of 
the parcel. Such proposed development could, of course, be located on the inland side of the larger 
parcel through a development application process to avoid the significant coastal resource impacts that 
would be associated with such intensive development on the seaward side (as discussed in the preceding 
and following findings), but the proposed designation increases the possibility of such intensive 
development on the seaward side. Such higher intensity uses are inappropriate for this sensitive site, and 
would increase the potential for coastal resource degradation. The existing LUP designation is clearly 
more protective than that proposed, and the proposed LUP change fails to achieve the above-cited basic 
state coastal zone goals relative to concentration of development and cannot be found consistent with 
the above-cited Coastal Act concentration of development policies. 

Public Services  
Water supply to the 2.5-acre site has been the subject of some ongoing debate. The Garrapata Water 
Company (GWC) supplies water to users in the vicinity of Garrapata Creek, and in 2001 and 2002, 
GWC indicated that the only property in their service area north of Garrapata Creek was the Stone 
House property. However, in 2006, GWC determined that the site was indeed in their service area. 
GWC’s State Water Resources Control Board (SWRCB) water rights permit (Permit 21010) notes that 
the water appropriated from Garrapata Creek is limited to 35 acre feet per year (afy) and is intended to 
serve from 38 to 43 residential users. According to SWRCB, GWC has exceeded the 35 afy amount 
authorized by Permit 21010 every year except 2002, and SWRCB recently initiated formal enforcement 
action against GWC with regard to their continued excess unauthorized diversion of water from 
Garrapata Creek in violation of the permit, including because of the adverse effect of these excess 
withdrawals on Garrapata Creek habitat resources.12  

Development of residential use on the site, which would be facilitated by a redesignation to WSC, may 
require an expansion of the GWC service area, and would require either a new connection to the GWC 
                                                 
12  SWRCB Administrative Civil Liability Complaint, June 10, 2008. SWRCB indicates that “GWC’s continued unauthorized diversions 

have reduced the amount of water available for the southern steelhead trout fishery and other riparian habitat. While adverse impacts of 
unauthorized water diversions on the steelhead trout fishery have not been quantified for this case, unauthorized diversions of water 
have been shown to contribute to the cumulative impact of reducing habitat for steelhead trout. The State of California lists the southern 
steelhead as a species of special concern and the National Marine Fisheries Service, on August 18, 1997, listed the steelhead trout as 
threatened under the Federal Endangered Species Act. As of the date of this Complaint, Permittee has failed to take corrective actions.” 
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system or construction of an onsite well. Because the GWC system regularly exceeds their Garrapata 
Creek allocation (resulting in an active SWRCB formal enforcement action designed in part to eliminate 
such excess diversions), and because the system already includes several undeveloped lots that would 
cause further strain on the system if developed, it is likely the GWC would not have enough water to 
serve new connections. Thus, potential inclusion into the system does not guarantee an adequate, safe 
and continuous supply of water to the site. In addition, if GWC water proved infeasible, as is likely, 
other problems exist with developing and using a private well on the 2.5 acres. The well would likely 
draw from the Garrapata Creek underflow because of the parcel’s proximity to the creek, and additional 
water withdrawals could adversely impact the creek, a known Steelhead spawning creek (as discussed 
above). This raises public services and ESHA issues under the Coastal Act including because the Act 
protects the biological productivity and quality of Garrapata Creek by preventing the depletion of 
groundwater supplies and interference with surface water flows. The remaining 550 acres of the parcel 
on the inland side of the highway likely either has a well or wells or, if not, because of sheer size and 
land area, has a greater potential for a well that would not impact Garrapata or other creeks.13 The 
proposed redesignation of this portion of the parcel to WSC increases the possibility that inappropriate 
well development would be located on the seaward side of the parcel. Such proposed development 
could, of course, be confined on the inland side of the larger parcel through a development application 
process, but the proposed designation increases the possibility for water supply impacts of the type 
identified above on the seaward side.   

Coastal Act Section 30250(a) requires new residential development to be located in areas within or in 
close proximity to existing developed areas able to accommodate it, or where such areas are not able to 
accommodate it, in other areas with adequate public services. Redesignation of the site to allow 
potential residential development when it appears that adequate water will not be available to serve the 
site conflicts with Section 30250(a). The proposed LUP change is inconsistent with the above-cited 
Coastal Act public services policies, and fails to achieve the above-cited basic state coastal zone goals 
relative to such public services. 

Coastal Hazards 
The 2.5-acre portion of the parcel on the seaward side of the highway site is located in a high hazard 
area in terms of seismic hazards, bluff erosion, and fire hazards. The Palo Colorado Fault Zone runs 
within the vicinity of the site, resulting in potential fault rupture risks. The site is also subject to coastal 
erosion due to its location on an exposed coastal bluff. In addition, the site is located in a very high fire 
hazard area, like most of Big Sur. Facilitating residential development, as the proposed LUP change 
would, in a high hazard area such as this would lead to both potential geologic and fire risks. Such 
proposed development could, of course, be confined on the inland side of the larger parcel through a 
development application process,14 but the proposed designation increases the possibility for coastal 
                                                 
13  Many Big Sur developments are served by such wells, and many of the historic ranches had multiple wells. It is not clear from the 

current record to what extent the inland 550-acre portion of the property includes such wells. However, given the large amount of 
acreage and the Commission’s experience in reviewing such development inland of the Highway, it is likely that wells could be utilized 
on the inland portion of the property.   

14  It is not clear from the record to what degree the inland 550 acres is constrained by coastal hazards. One would expect that some of the 
hazards would be similar, and some different. At a minimum, though, coastal bluff erosion due to proximity to the Pacific Ocean could 
be avoided in the inland side of the Highway.   
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hazard conflicts on seaward side. Clearly, the proposed LUP change increases the possibility of conflicts 
with Coastal Act Section 30253 which requires new development to minimize risks to life and property 
in high geologic and fire hazard areas and assure stability and structural integrity. The proposed LUP 
change is inconsistent with the above-cited Coastal Act coastal hazard policies, and fails to achieve the 
above-cited basic state coastal zone goals relative to such hazards. 

Archaeological Resources  
Finally, a California Historical Resources Information System record search prepared for the 2.5-acre 
site indicates that the site is adjacent to numerous recorded Native American and historic-period 
archaeological resources. A high likelihood exists that unrecorded cultural resources exist on the site, 
particularly because of its proximity to Garrapata Creek and the ocean. Flat or relatively flat locations 
such as this adjacent to freshwater sources and the ocean (particularly where anadromous fish spawn) 
are known to have supported Native American fishing, hunting, and other activities. A likelihood exists 
that sensitive archaeological resources are located on the inland portion of the property as well, but 
because of the large amount of available land, and its location further from the ocean with steeper 
slopes, less potential exists for the same level of impact as on the smaller seaward side. Although the 
Coastal Act does not prohibit development in areas of high archaeological sensitivity, Section 30244 
requires reasonable protection of those resources from adverse impacts of development. Redesignation 
to allow consideration of higher intensity uses and development, including permanent, fixed residential 
use, increases the likelihood that archaeological resources on the site would be disturbed and impacted. 
Such proposed development could, of course, be confined on the inland side of the larger parcel through 
a development application process,15 but the proposed designation increases the possibility for 
archaeological conflicts on seaward side. Clearly, the existing LUP designation better protects any such 
resources that may be located on the site than would that proposed. The proposed LUP change is 
inconsistent with the above-cited Coastal Act archaeological resource policies, and fails to achieve the 
above-cited basic state coastal zone goals relative to such resources. 

Conclusion 
The Commission must determine whether the proposed LUP land use designation change is consistent 
with Chapter 3 of the Coastal Act to the extent necessary to achieve the basic state goals specified in 
Coastal Act Section 30001.5. In this case, the proposed LUP amendment is inconsistent with the policy 
requirements of the Coastal Act Chapter 3 and fails to achieve the state coastal zone goals of Coastal 
Act Section 30001.5, including because it would increase the possibility of inappropriate and higher 
intensity development on a site that is a critical component of the world-famous Big Sur coast viewshed 
and the Big Sur coast as a visitor destination; contains historical public access trails with connectivity to 
a state park and a segment of the Coastal Trail; is comprised almost entirely of ESHA; would not 
concentrate development where it can be accommodated without significantly impacting coastal 
resources; is not clear if adequate water supply is available to serve such use; is subject to multiple 
natural hazards; and is likely to contain significant archaeological and paleontological resources. 
Protecting the public viewshed in highly scenic areas, maximizing public recreational access 

                                                 
15  It is not clear from the record to what degree the inland 550 acres contains archaeological resources.    
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opportunities, and protecting habitats and ESHA are core Coastal Act goals and requirements. 
Redesignating this site from OR to WSC would lead to an increased possibility that the high quality 
resources that exist on the site would be diminished, and would conflict with fundamental Coastal Act 
requirements. The 2.5-acre site is part of a larger 550-acre parcel on the inland side of Highway 1 that is 
already zoned WSC and that includes ample land area that could accommodate the types of higher-
intensity development allowed under that zoning without the above-described resource impacts. As 
such, it is inappropriate to redesignate the 2.5 acres seaward of Highway 1 because it potentially makes 
available the most sensitive piece of the parcel for an increased intensity of development and reduces the 
likelihood that development would be sited on the larger portion of the parcel, thereby increasing the 
possibility for resource conflicts where they are least appropriate. Even if the 2.5-acre piece were a 
separate legal lot, the redesignation to WSC is still inconsistent with the Coastal Act policies as 
discussed above because potential development under the WSC designation would be more likely 
directed to the 2.5 acres16 as opposed to looking for alternatives that could avoid viewshed, public 
access, ESHA, hazards, and archaeological impacts by making use of a portion of the inland 550 acres. 
In conclusion, the proposed land use designation change cannot be found consistent with Chapter 3 of 
the Coastal Act, it fails to achieve the Coastal Act’s basic state coastal zone goals, and it is denied.  

D. Analysis of Proposed IP Amendment 
In order to approve an IP amendment, it must be consistent with and adequate to carry out the certified 
LUP. In this case, the LCP’s Big Sur Coast segment LUP is applicable. Overall, these LUP requirements 
reflect and implement similar fundamental goals of the Coastal Act. Applicable LUP policies include: 

Public Views 
The LUP states that the issue of visual resource protection is probably the most significant and 
important component to protecting the Big Sur coast, and notes that a major premise of the LUP is to 
ensure preservation and enhancement of the coast’s scenic beauty and natural appearance. LUP policies 
that address the protection of public views and visual resources include: 

Key Policy 3.2.1. Recognizing the Big Sur coast’s outstanding beauty and its great benefit to the 
people of the State and Nation, it is the County's objective to preserve these scenic resources in 
perpetuity and to promote the restoration of the natural beauty of visually degraded areas 
wherever possible. To this end, it is the County's policy to prohibit all future public or private 
development visible from Highway 1 and major public viewing areas (the critical viewshed), and 
to condition all new development in areas not visible from Highway 1 or major public viewing 
areas on the siting and design criteria set forth in Sections 3.2.3, 3.2.4, and 3.2.5 of this plan. 
This applies to all structures, the construction of public and private roads, utilities, lighting, 
grading and removal or extraction of natural materials. 

Policy 3.2.2.1. Critical viewshed: everything within sight of Highway 1 and major public 
viewing areas including turnouts, beaches and the following specific locations Soberanes Point, 

                                                 
16  Presuming that the lot was not aggregated with other surrounding lots (including with respect to common ownership patterns) for 

purposes of development review, including potential takings issues.  
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Garrapata Beach, Abalone Cove Vista Point, Bixby Creek Turnout, Hurricane Point Overlook, 
upper Sycamore Canyon Road (Highway 1 to Pais Road), Pfeiffer Beach/Cooper Beach, and 
specific views from Old Coast Road as defined by Policy 3.8.4.4. 

Policy 3.2.3.A.4. New roads, grading or excavations will not be allowed to damage or intrude 
upon the critical viewshed. Such road construction or other work shall not commence until the 
entire project has completed the permit and appeal process. Grading or excavation shall include 
all alterations of natural landforms by earthmoving equipment. These restrictions shall not be 
interpreted as prohibiting restoration of severely eroded water course channels or gullying, 
provided a plan is submitted and approved prior to commencing work.  

Policy 3.2.3.A.5. Where it is determined that a proposed development cannot be resited, 
redesigned, or in any other way made to conform to the basic critical viewshed policy, then the 
site shall be considered environmentally inappropriate for development. 

Policy 3.2.3.A.8. Landowners will be encouraged to grant scenic easements to the County over 
portions of their land in the critical viewshed.  

Public Access and Recreation 
The LUP also provides a high level of protection for shoreline access and recreational opportunities on 
the Big Sur Coast. Applicable policies include:  

Key Policy 6.1.3. The rights of access to the shoreline, public lands, and along the coast, and 
opportunities for recreational hiking access, shall be protected, encouraged and enhanced. Yet 
because preservation of the natural environment is the highest priority, all future access must be 
consistent with this objective. Care must be taken that while providing public access, the beauty 
of the coast, its tranquility and the health of its environment are not marred by public overuse or 
carelessness. The protection of visual access should be emphasized throughout Big Sur as an 
appropriate response to the needs of recreationists. Visual access shall be maintained by 
directing all future development out of the viewshed. The protection of private property rights 
must always be of concern. 

Policy 6.1.4.1. Overall, the best locations for public access to the shoreline, public lands and 
along the coast are already in use or have been used in the past. Major access areas, whether in 
public or private ownership, shall be permanently protected for long term public use. These 
should be improved and managed properly by designated public or private agencies; 
furthermore, the County will require the preparation and implementation of access management 
plans for all accessways on the property or within the Park unit before new locations are opened 
on any particular ownership. Such access management plans shall address intensity of use, 
parking, protection of fragile coastal resources, maintenance, etc. 

Policy 6.1.4.4. Visual access should be protected for long term public use. The development of 
scenic viewpoints in conjunction with accessways or where physical access is not appropriate is 
encouraged. 
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Policy 6.1.4.5. Bluff top and lateral access is appropriate in many areas along the coast. These 
opportunities shall be protected for long term public use, subject to adequate management 
programs, the development of which is an implementation activity.  

Policy 6.1.4.6. Trails should be located in areas able to sustain public use without damage to 
natural resources or other conflicts. Therefore, new and existing trails should be sited or 
rerouted to avoid safety hazards, sensitive habitats, and incompatible land uses. 

Policy 6.1.5.G.1. New development shall not encroach on well-established accessways nor 
preclude future provision of access. 

Habitat/ESHA 
The LUP also protects habitats, including ESHA. Applicable policies include:  

Key Policy 3.3.1 All practical efforts shall be made to maintain, restore, and if possible, enhance 
Big Sur’s environmentally sensitive habitats. The development of all categories of land use, both 
public and private, should be subordinate to the protection of these critical areas. 

Policy 3.3.2.1. Development, including vegetation removal, excavation, grading, filing, and the 
construction of roads and structures, shall not be permitted in the environmentally sensitive 
habitat areas if it results in any potential disruption of habitat value. To approve development 
within any of these habitats the County must find that disruption of a habitat caused by the 
development is not significant. 

Policy 3.3.2.4. For developments approved within environmentally sensitive habitats, the 
removal of indigenous vegetation and land disturbance (grading, excavation, paving, etc.) 
associated with the development shall be limited to that needed for the structural improvements 
themselves. The guiding philosophy shall be to limit the area of disturbance, to maximize the 
maintenance of the natural topography of the site, and to favor structural designs which achieve 
these goals.  

Policy 3.3.2.5. Public access in areas of environmentally sensitive habitats shall be limited to 
low-intensity recreational, scientific, or educational uses. Access shall generally be controlled 
and confined to the designated trails and paths. No access shall be approved which results in 
significant disruption of the habitat.  

Policy 3.3.2.6. To protect environmentally sensitive habitats and the high wildlife values 
associated with large areas of undisturbed habitat, the County shall retain significant and, 
where possible, continuous areas of undisturbed land in open space use. To this end, parcels of 
land in sensitive habitat areas shall be kept as large as possible, and if structures are permitted, 
they shall be clustered in the least environmentally sensitive areas.  

Policy 3.3.2.7. Land uses adjacent to environmentally sensitive habitats shall be compatible with 
the long-term maintenance of the resource. New land uses shall be considered compatible only 
where they incorporate all site planning and design features needed to prevent significant 
habitat impacts, and where they do not establish a precedent for continued land development 
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which, on a cumulative basis, could degrade the adjoining habitat.  

Policy 3.3.2.8. New development adjacent to environmentally sensitive habitat areas shall be 
allowed only at densities compatible with the protection and maintenance of the adjoining 
resources. New subdivisions shall be approved only where potential impacts to environmentally 
sensitive habitats from development of proposed parcels can be avoided.  

Policy 3.3.3.B.1. Development on parcels adjacent to intertidal habitat areas should be sited and 
designed to prevent percolation of septic runoff and deposition of sediment. 

Concentration of Development/Public Services 
The LUP also fundamentally seeks to limit inappropriate future development in light of the significance 
of the resources and their sensitivity to additional development incursion. Low intensity development 
that preserves Big Sur resource values, and enhances the public’s ability to enjoy the coastline are 
encouraged. The lack of significant public services is also acknowledged, including the effect of on-site 
service systems on natural resources and the coastline as a whole. Applicable policies include:  

Key Policy 5.4.1. Future land use development on the Big Sur coast should be extremely limited, 
in keeping with the larger goal of preserving the coast as a scenic natural area. In all cases, new 
land uses must remain subordinate to the character and grandeur of the Big Sur country. All 
proposed uses, whether public or private, must meet the same exacting environmental standards 
and must contribute to the preservation of Big Sur's scenery. 

Policy 5.4.2.6. Many types of land use found in other locations in the County are inappropriate 
to the Big Sur coast and are in conflict with the rural environment, the protection of natural 
resources, and the general peace of the area and are not therefore provided for in the plan. 
Among these uses are intensive recreational activities such as tennis, golf, cinemas, mechanized 
recreation, boating facilities, industrial development, manufacturing other than cottage industry 
or art production, on-shore or off-shore energy facilities, large scale mineral extraction or 
mining, oil extraction, commercial timber harvesting, and any non-coastally dependent 
industries. 

Policy 5.4.3.C.1. Development of recreation and visitor-serving facilities at locations suitable 
for such use is preferred over other types of development in Big Sur because of Big Sur's 
national significance as a recreation area. 

Policy 5.4.3.C.3. The Soberanes Point, Garrapata Beach, and the Little Sur River areas should 
be planned for low-intensity, day-use recreational development with minimal provision of 
facilities. The scenic and natural resources of these areas should be preserved in a natural state. 

Policy 5.4.3.C.6. Undeveloped areas in Big Sur shall be preserved for low intensity recreational 
use such as hiking and camping and nature study. Only minimal alterations of Big Sur's existing 
natural environment and recreational character shall be allowed. Development of low intensity 
recreation uses and visitor-serving facilities are encouraged on the larger properties where this 
will assist in providing economic uses of the land and in meeting Coastal Act objectives for 
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public recreation.  

Key Policy 3.4.1. The protection and maintenance of Big Sur's water resources is a basic 
prerequisite to the protection of all other natural systems. Therefore, water resources will be 
considered carefully in all planning decisions and approvals. In particular, the County shall 
insure that adequate water is retained in the stream system to provide for the maintenance of the 
natural community of fish, wildlife, and vegetation during the driest expected year. 

Policy 3.4.2.3. Where watersheds are affected or are threatened by overuse of the water supply, 
the County will use its land use regulatory authority to limit development in order to protect the 
public health and welfare and to protect the natural values of the stream and its watershed. 

Policy 3.4.3.A.1. Applicants for development of residential, commercial, and visitor-serving 
facilities must demonstrate by appropriate seasonal testing that there will be an adequate water 
supply for all beneficial uses and be of good quality and quantity (e.g. at least 1/2 gallon per 
minute per single family dwelling year round) from a surface or groundwater source, or from a 
community water system under permit from the County.  

Policy 3.4.3.B.1. The effects of all new development proposals or intensification of land use 
activities or water uses on the natural character and values of the Big Sur coast's rivers and 
streams will be specifically considered in all land use decisions. Subjects to be addressed in such 
evaluations include protection of scenic quality, water quantity and quality, wildlife and fish 
habitat, and recreational values. Land use proposals determined to pose significant impacts to 
the natural integrity of the stream must be modified accordingly. The County will request 
assistance from the Department of Fish and Game as a technical expert on wild life and fish 
habitat and mitigation measures.  

Policy 3.4.3.B.3. Water quality, adequate year-round flows, and stream bed gravel conditions 
shall be protected in streams supporting rainbow and steelhead trout. These streams include: 
Garrapata Creek, Rocky Creek, Bixby Creek, Little Sur River, Big Sur River, Partington Creek, 
Anderson Creek, Hot Springs Creek, Vicente Creek, Big Creek, and Limekiln Creek.  

 

Coastal Hazards 
The LUP also reflects the Coastal Act’s coastal hazard avoidance theme. Applicable policies include:  

Key Policy 3.7.1. Land use and development shall be carefully regulated through the best 
available planning practices in order to minimize risk to life and property and damage the 
natural environment. 

Policy 3.7.2.3. All development shall be sited and designed to minimize risk from geologic, flood, 
or fire hazards to a level generally acceptable to the community. Areas of a parcel which are 
subject to high hazard(s) shall generally be considered unsuitable for development. For any 
development proposed in high hazard areas, an environmental or geotechnical report shall be 
required prior to County review of the project. 
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Policy 3.7.3.C.2. New developments shall be avoided in extreme wildfire hazard areas as 
determined by site-specific assessment. 

Archaeological Resources 
Finally, the LUP also protects archaeological resources. The LUP’s key policy to this effect states:  

Key Policy 3.11.1. Big Sur’s archaeological resources, including those areas considered to be 
archaeologically sensitive but not yet surveyed and mapped, shall be maintained and protected 
for their scientific and cultural heritage values. New land uses and development, both public and 
private, should be considered compatible with this objective only where they incorporate all site 
planning and design features necessary to avoid or mitigate impacts to archaeological 
resources. 

Thus, the LUP contains policies that mirror the policies of the Coastal Act with respect to public views, 
public recreational access, habitat/ESHA, concentration of development, public services, hazards, and 
archaeological resources. In sum, the Big Sur LUP reflects and implements the Coastal Act objectives 
and requirements described above, further refining these in relation to the Big Sur context. For the most 
part, and particularly as it relates to the Big Sur critical viewshed policies that require development to be 
located out of view of Highway 1 and all other public vantage points, these policies provide an enhanced 
level of protection for the resources discussed in the LUP consistency findings above. 

Consistency Analysis 
The proposed IP amendment mirrors the proposed LUP amendment, and would lead to the same type of 
LUP inconsistencies as the Coastal Act inconsistencies identified in the preceding finding. If anything, 
the proposed IP amendment’s inconsistencies are only intensified relative to the LUP inconsistencies 
already detailed above given the level of resource protection required by the Big Sur LUP. Nowhere is 
this perhaps more apparent than with respect to public views and the Big Sur LUP’s critical viewshed 
policies as they apply to this site. The scenic resources of the Big Sur coast are provided one of the 
highest levels of LUP protection as compared to any other region in the state. Because of the statewide 
and nationwide importance of the Big Sur viewshed, the Commission, in certification of the Big Sur 
Coast LUP, established highly protective visual resource policies that prohibit all public and private 
development in the critical viewshed (defined as everything within view of Highway 1 and major public 
viewing areas). The 2.5-acre site is located entirely in the LCP-defined critical viewshed. The proposed 
IP change to allow an increased intensity of development, including residential development, for a 
prominent site in the critical viewshed cannot be found consistent with the LUP prohibitions against 
development in the critical viewshed. Of course some amount of development could be confined on the 
inland side of the larger parcel17 if it were inappropriately proposed on seaward side of the parcel, but 
the proposed designation increases the possibility for viewshed conflicts on seaward side. Even if the 
2.5 acres were a separate legal lot, the redesignation to WSC is still inconsistent with the LUP because 

                                                 
17  The remainder of the parcel (i.e., the 550 acres on the inland side of Highway 1) contains areas that are located outside the critical 

viewshed. 
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potential development would be more likely directed to the 2.5 acres18 as opposed to looking for 
alternatives that could avoid viewshed impacts by making use of a portion of the inland 550 acres 
located outside of the viewshed. It is clear that the existing IP designation is more protective of Big Sur 
coast resources than would be the proposed IP designation, and that the proposed IP designation is 
inconsistent with and inadequate to carry out the LUP, including for similar reasons as those identified 
in the LUP consistency findings above.  

In addition, the proposed Watershed and Scenic Conservation (WSC/40) IP designation is not 
appropriate for the Outdoor Recreation (OR) LUP designation.19 Applying the WSC IP designation to a 
site designated OR would conflict with the allowed and prohibited uses in the OR designation, and 
would create a disjointed, illogical, and internally inconsistent planning framework for the site in 
relation to the LUP – and the LCP as a whole.  

Redesignating this site from OR to WSC/40 in the IP would lead to an increased possibility that the high 
quality resources that exist on the site would be diminished, and would conflict with fundamental LUP 
requirements. The proposed change would allow for an increased intensity of use and development, 
including allowing for residential use and development, at a site where such increased intensity would 
be inappropriate under the LUP, particularly given the significance of the viewshed, recreational access, 
and habitat resources associated with the site. In conclusion, the proposed IP amendment cannot be 
found consistent with and adequate to carry out the LUP and is denied.  

E. Denial of LCP Amendment Not a Taking 
When the Commission denies a project or LCP amendment, a question may arise whether the denial 
results in an unconstitutional “taking” of property without payment of just compensation. The owner of 
the affected property, in a July 25, 2008 letter to the Commission, raises an argument that denial of the 
County’s LCP amendment would constitute a taking (see Exhibit F). Coastal Act Section 30010 
addresses takings and states as follows:20

The Legislature hereby finds and declares that this division is not intended, and shall not be 
construed as authorizing the commission, port governing body, or local government acting 
pursuant to this division to exercise their power to grant or deny a permit in a manner which will 
take or damage private property for public use, without the payment of just compensation 
therefor. This section is not intended to increase or decrease the rights of any owner of property 
under the Constitution of the State of California or the United States.  

Permit is defined in Section 30110 of the Coastal Act as follows: 
                                                 
18 Presuming that the lot was not aggregated with other surrounding lots (including with respect to common ownership patterns) for 

purposes of development review, including potential takings issues. 
19 Because the proposed LUP amendment must be denied, the proposed IP amendment is evaluated against the existing LUP. 
20 Monterey County’s Coastal Implementation Plan contains Section 20.02.040 that corresponds to the Coastal Act section 30010, and 

states, in relevant part, “This Title is not intended and shall not be construed as authorizing the County of Monterey, through the Board 
of Supervisors, Planning Commission, Zoning Administrator, Minor Subdivision Committee, Subdivision Committee or Director of 
Planning and Building Inspection, acting pursuant to this Title, to exercise its power to grant or deny a permit in a manner which will 
take or damage private property for public use without the payment of just compensation therefore.” 
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“Permit” means any license, certificate, approval, or other entitlement for use granted or denied 
by any public agency which is subject to the provisions of this division. 

Consequently, although the Commission is not a court and may not ultimately adjudicate whether its 
action constitutes a taking, the Coastal Act imposes on the Commission the duty to assess whether its 
action might constitute a taking so that the Commission may take steps to avoid it. If the Commission 
concludes that its action does not constitute a taking, then it may deny the project with the assurance that 
its actions are consistent with Section 30010.  The Commission has the authority, under Section 30010, 
to approve some level of development otherwise inconsistent with Coastal Act policies in order to avoid 
a “taking.” 

In the remainder of this section, the Commission considers whether, for purposes of compliance with 
Section 30010, its denial of the LCP amendment would constitute a taking. The Commission finds that 
its denial of the zoning change does not create a ripe takings claim. 

General Takings Principles  
The Fifth Amendment of the United States Constitution provides that private property shall not “be 
taken for public use, without just compensation.”21 Article 1, section 19 of the California Constitution 
provides that “[p]rivate property may be taken or damaged for public use only when just 
compensation…has first been paid to, or into court for, the owner.” 

The idea that the Fifth Amendment proscribes more than the direct appropriation of property is usually 
traced to Pennsylvania Coal Co. v. Mahon (1922) 260 U.S. 393. Since Pennsylvania Coal, most of the 
takings cases in land use law have fallen into two categories (see Yee v. City of Escondido (1992) 503 
U.S. 519, 522-523). First, there are the cases in which government authorizes a physical occupation of 
property (see, e.g., Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419). Second, there 
are the cases in which government merely regulates the use of property (Yee, supra, 503 U.S. at pp. 522-
523). A taking is less likely to be found when the interference with property is an application of a 
regulatory program (a “regulatory taking”) rather than a physical appropriation (e.g., Keystone 
Bituminous Coal Ass'n. v. DeBenedictis (1987) 480 U.S. 470, 488-489, fn. 18). The Commission’s 
actions here would be evaluated under the standards for a regulatory taking. 

Under the U.S. Constitution a “takings” claim must be “ripe” in order for it to be properly presented for 
consideration.  To be “ripe” a taking claim must be based on a “final determination” by a governmental 
body of the uses to be allowed on a particular parcel of land.  (Palazzolo v. Rhode Island, supra, 533 
U.S. 606 [claim was ripe where proposal to fill wetlands was not accepted and did not qualify for special 
exception for ‘compelling public purpose’]; Agins v. Tiburon (1980) 447 U.S. 255, 260 [“[b]ecause the 
appellants have not submitted a plan for development of their property as the ordinances permit, there is 
as yet no concrete controversy regarding the application of the specific zoning provisions”]).  The 
takings claimant must show that government has made a “final and authoritative” decision about the use 
of the property. (e.g., Williamson County Regional Planning Com. v. Hamilton Bank (1985) 473 U.S. 

                                                 
21 The Fifth Amendment was made applicable to the States by the Fourteenth Amendment (see Chicago, B. & Q. R. Co. v. Chicago (1897) 

166 U.S. 226). 
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172; MacDonald, Sommer & Frates v. County of Yolo (1986) 477 U.S. 340, 348.)  Premature 
adjudication of a takings claim is highly disfavored, and the Supreme Court’s cases “uniformly reflect 
an insistence on knowing the nature and extent of permitted development before adjudicating the 
constitutionality of the regulations that purport to limit it” (MacDonald, 477 U.S. at p. 351).  For 
example, in both Williamson and MacDonald the Supreme Court required the submission and 
resubmission of applications for development projects or variances before a takings claim would be ripe 
for adjudication.  

Before a Landowner May Establish a Taking, Commission Must Have Made a Final Determination 
Concerning the Use to Which the Property May Be Put  

Following the U.S. Supreme Court precedent described above, California courts have stated the same 
prerequisites in order to establish a ripe takings claim: “(1) a rejected development plan and (2) a denial 
of a variance.” (Kinzli v. City of Santa Cruz (9th Cir. 1987) 818 F.2d 1449, 1454, amended, 830 F.2d 968 
[claim not ripe because property owner did not apply for a development permit prior to filing suit]; Long 
Beach Equities, Inc. v. County of Ventura (1991) 231 Cal.App.3d. 1016, 1032 [claim not ripe because 
developer did not seek annexation or variances, and, after rezoning to open space, did not apply for 
permits: “The developer must establish that it has submitted at least one meaningful application for a 
development project which has been thoroughly rejected, and that it has prosecuted at least one 
meaningful application for a zoning variance, or something similar, which has been finally denied.”]; 
Toigo v. Town of Ross (1998) 70 Cal.App. 4th 309, 324 [takings claim rejected as unripe where plaintiff 
failed to apply for approval of lower density project than one for which application originally denied].) 

The Commission employs this same test in reviewing takings claims presented to it under § 30010.   

Under California law a claim of a “taking” based on a zoning decision or action on a rezoning request is 
not ripe in the absence of an application for approval of specific development proposal.   (See e.g. Shea 
Homes, Ltd. Partnership v. County of Alameda (2003) 110 Cal.App.4th 1246, 1267 and County of 
Alameda v. Superior Court (2005) 133 Cal.App.4th 558 [landowners’ claims that amended county area 
plan that reserved land for agricultural and open space was a taking was not ripe because landowners 
had not submitted development proposal and because of “the flexibility afforded the County [by a 
“takings override” provision] to avoid any potentially unconstitutional application of [applicable 
development restrictions].”]) 

Reviewing courts have applied the ripeness test to claims for compensation for a “taking” on the basis of 
regulatory actions taken by the Commission.  More specific to the instant matter, courts have also 
rejected takings claims made against the Commission in certification of LCPs as unripe. (Sierra Club v. 
California Coastal Com’n (County of Mendocino, RPI) (1993) 12 Cal.App.4th 602, 618-619 [discussing 
the County’s desire to make anticipatory takings balance in certification of LUP’s ESHA policies, the 
court rejected these concerns as unripe: “Further defeating the County's construction, section 30010 
speaks of permit-stage actions, not LUP or LCP approvals.  This is consonant with the judicial view that 
takings decisions must await as- applied challenges and are usually not ripe until the permit stage.”];  
San Mateo County Coastal Landowners' Assn. v. County of San Mateo (1995) 38 Cal.App.4th 523, 546-
547 [property groups unsuccessfully challenged LCP amendment passed by initiative claiming that 
amended LCP was a taking “as applied” and on its face: “[A]ppellants' claim that Measure A was 
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unconstitutional “as applied” to their properties does not present a concrete controversy ripe for 
adjudication because they have not submitted a subdivision plan or applied for a permit or variance from 
the local authority which has been conclusively denied (or in this instance subjected to the easement 
requirement) and, as in the case of the Monterey County LCP, Measure A provided for a takings 
override: “The County has the flexibility to avoid potentially unconstitutional application of easement 
requirements, should these requirements “go too far” as specifically applied to a particular parcel of 
property.”])  Here, the landowners have not submitted a single project proposal, much less a 
resubmission or request for a variance; therefore, the Commission has had no opportunity to make any 
final determination about what use could be made of the land.   

Conclusion 
For all of the above reasons, the Commission concludes that its denial does not constitute a taking 
because the claim is not ripe, and, therefore, the Commission’s action is consistent with Coastal Act 
Section 30010.  

F. California Environmental Quality Act (CEQA) 
Public Resources Code (CEQA) Sections 21080.9 and 21080(b)(5), and Sections 15270(a) and 15042 
(CEQA Guidelines) of Title 14 of the California Code of Regulations (14 CCR) state in applicable part: 

Public Resources Code (CEQA) Section 21080.9. Local coastal programs or long-range land 
use development; university or governmental activities and approvals; application of division. 
[Relevant Portion.]…certification of a local coastal program…by the…Commission…shall be 
subject to the requirements of this division. 

Public Resources Code (CEQA) Section 21080(b)(5). Division Application and Nonapplication. 
…(b) This division does not apply to any of the following activities: …(5) Projects which a 
public agency rejects or disapproves. 

CEQA Guidelines (14 CCR) Section 15042. Authority to Disapprove Projects. [Relevant 
Portion.] A public agency may disapprove a project if necessary in order to avoid one or more 
significant effects on the environment that would occur if the project were approved as 
proposed. 

CEQA Guidelines (14 CCR) Section 15270(a). Projects Which are Disapproved. (a) CEQA 
does not apply to projects which a public agency rejects or disapproves. 

Section 21080.9 of CEQA provides that actions to certify LCPs (and LCP amendments) are subject to 
CEQA. This staff report has discussed the relevant Coastal Act and LUP conformity issues with the 
proposal. All above Coastal Act and LUP conformity findings are incorporated herein in their entirety 
by reference. All public comments received to date have been addressed in the findings above. As 
detailed in the findings above, the proposed project would have significant adverse effects on the 
environment as that term is understood in a CEQA context.  

Pursuant to CEQA Guidelines (14 CCR) Section 15042 “a public agency may disapprove a project if 
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necessary in order to avoid one or more significant effects on the environment that would occur if the 
project were approved as proposed.” Section 21080(b)(5) of CEQA, as implemented by section 15270 
of the CEQA Guidelines, provides that CEQA does not apply to projects which a public agency rejects 
or disapproves. The Commission finds that denial, for the reasons stated in these findings, is necessary 
to avoid the significant effects on coastal resources that would occur if the project were approved as 
proposed. Accordingly, the Commission’s denial of this project represents an action to which CEQA, 
and all requirements contained therein that might otherwise apply to regulatory actions by the 
Commission, does not apply.  

California Coastal Commission 




















































































































