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SUBJECT:REVISED FINDINGS ON CITY OF OCEANSIDE MAJOR AMENDMENT 2-
08 (Downtown “D” District - Resubmittal) for Commission Meeting of December
10-12, 2008.

SYNOPSIS

SUMMARY OF RE-SUBMITTAL AND HISTORY OF COMMISSION ACTION

On July 9, 2008, the Commission reviewed the City of Oceanside's resubmittal for
various Implementation Plan modifications for development within the Redevelopment
Area. The City and Commission staff came to a mutually acceptable compromise on all
but two of the suggested modifications: joint and several liability and protection of
existing lower cost overnight accommodations. At the July, 2008 hearing, the
Commission approved the resubmitted language with modifications addressing these two
remaining items of disagreement. After the July hearing, it was unclear how the
Commission determined joint and several liability between the hotel owner and hotel
operator, if they are separate entities. Commission staff presented a dispute resolution
report to the Commission to clarify what their intent was at the November, 2008 hearing.
The Commission indicated that their original intention was to remove joint liability from
both the individual owner and the hotel owner/operator and joint liability between the
hotel owner and hotel operator if these were separate entities. These revised findings
reflect the Commission's action at the July and November, 2008 hearings.

The subject amendment was originally approved by the Commission with suggested
modifications in December, 2007. The Commission outlined a number of concerns that
would require language modifications and additions. On May 27, 2008, the City
resubmitted the proposed amendment with new language that incorporated the majority
of modifications suggested and approved by the Commission in December of 2007.
Additional modifications were also included in response to the project proponent's
concern that the Commission did not adequately address the conditions of use placed on
fractional ownership hotel units, given how fractional units function. Since this time, the
City and Commission staff have been working together to develop language that still
meets the intent of the Commission's original action and allows for the necessary function
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of these types of overnight accommodations. The adoption of the revised findings and
certificate review will be the final approvals required for the proposed amendment.

DATE OF COMMISSION ACTION: July 9, 2008 (and as clarified on November
13, 2008)

COMMISSION VOTES

City of Oceanside LCPA 2-08, approve if modified:

Commissioners Voting “Yes”: Achadjian, Blank, Burke, Clark, Hueso, Kram,
Neely, Kinsey, Shallenberger, Wan, and Kruer

Commissioners Voting “No”:  None

SUMMARY OF AMENDMENT REQUEST

The proposed LCP Amendment #2-08 (Downtown “D” District) would amend Articles 4,
12, and 41 of the certified Implementation Plan. There are no changes to the City’s
certified Land Use Plan. These modifications would allow for both Condominium Hotels
and Fractional Ownership developments (termed Limited Use Overnight
Accommodations) within Subdistricts 1 and 12 (totally 9 blocks) of the Redevelopment
Area. Article 4a would identify those uses within the Downtown District that could be
classified as “Visitor-serving”, eliminate certain uses in the redevelopment area that are
no longer viable or requested, and define and permit new uses that the City wants to
encourage. The proposed amendment would also update the permitted uses matrix, to
become more “user-friendly.” Article 41 would be amended to allow for the Economic
Development and Redevelopment Director to approve administrative permits where
currently only the Planning Director has the authority to do so. A portion of this
amendment is a project specific revision to allow for the development of a 384 room
hotel, with some portion being utilized as “fractional hotels”. [However, the proposed
hotel is still undergoing CEQA review, and as such the specifics of the project have not
been finalized.] Some restrictions have been suggested by the City to regulate the use of
the proposed Limited Use Overnight Accommodations. The development as proposed
does not include any low cost visitor-serving overnight accommodations.

The amendment most importantly includes a set of conditions and restrictions for the
limited use overnight component of the proposed project, as well as a series of
implementation policies to improve the protection of lower cost overnight
accommodations within the City of Oceanside's coastal zone. Currently the City's Land
Use Plan (LUP) requires that a minimum of 375 lower cost overnight accommodations
with the coastal zone. However, to date, no method for implementing and/or enforcing
this policy was included in the City's LCP. With the inclusion of these two major
modifications all coastal issues have been addressed and the amendment can be found
consistent with the City's LCP and ultimately the Coastal Act.
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The appropriate resolutions and motions begin on Page 4. The suggested modifications
begin on Page 5. The findings for denial of the Implementation Plan Amendment as
submitted begin on Page 25. The findings for approval of the plan, if modified, begin on

Page 36.

BACKGROUND

The City of Oceanside's Local Coastal Program (LCP) was certified by the Commission
in July of 1985 and the City assumed permit authority and began issuing coastal
development permits in March of 1986. The City's certified LCP consists of a Land Use
Plan (LUP) and Implementing Ordinances. The LCP contains the Downtown
Redevelopment Area, which is 375-acres located in the northwest portion of the City
where a Redevelopment Plan was approved in 1975 creating 13 subdistricts. In 1992, the
Plan was amended to include 15 subdistricts (LCPA #1-91).

ADDITIONAL INFORMATION

Further information on the City of Oceanside LCP amendment 2-08 (Downtown “D”
District) may be obtained from Toni Ross, Coastal Planner, at (619) 767-2370.
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PART I. OVERVIEW

A. STANDARD OF REVIEW

Pursuant to Section 30513 of the Coastal Act, the Commission may only reject zoning
ordinances or other implementing actions, as well as their amendments, on the grounds
that they do not conform with, or are inadequate to carry out, the provisions of the
certified land use plan. The Commission shall take action by a majority vote of the

Commissioners present.

B. PUBLIC PARTICIPATION

The City has held Planning Commission and City Council meetings with regard to the
subject amendment request. All of those local hearings were duly noticed to the public.
Notice of the subject amendment has been distributed to all known interested parties.

PART Il. LOCAL COASTAL PROGRAM SUBMITTAL - RESOLUTION

Following a public hearing, staff recommends the Commission adopt the following
resolution and findings. The appropriate motion to introduce the resolution and a staff
recommendation are provided just prior to each resolution.

MOTION: I move that the Commission adopt the revised findings
in support of the Commission’s action on July 9, 2008
concerning City of Oceanside LCPA 2-08.

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote on the motion. Passage of this motion will result in the
adoption of revised findings as set forth in this staff report. The motion requires a
majority vote of the members from the prevailing side present at the July 9, 2008 hearing,
with at least three of the prevailing members voting. Only those Commissioners on the
prevailing side of the Commission’s action are eligible to vote on the revised findings.

RESOLUTION TO ADOPT REVISED FINDINGS:

The Commission hereby adopts the findings set forth below for denial of the Local
Coastal Program Amendment as submitted, and approval as modified on the ground that
the findings support the Commission’s decision made on July 9, 2008 and accurately
reflect the reasons for it.

COMMISSIONERS ELIGIBLE TO VOTE

City of Oceanside LCPA 2-08, approve if modified:
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Commissioners Voting “Yes”: Achadjian, Blank, Burke, Clark, Hueso, Kram,
Neely, Kinsey, Shallenberger, Wan, and Kruer

Commissioners Voting “No”:  None

PART 111.SUGGESTED MODIFICATIONS

The underlined sections represent language that was added by staff recommendation, and
the struek-out sections represent language that reflects the staff recommendation. The
bolded section represent language that was approved by the Commission action on July
9, 2008.

1. SUGGESTED MODIFICATION #1

Revise Article 4a Section 450 of the Zoning Ordinance as Follows:

T. Visitor Accommodations.

[...]

7. Limited Use Overnight Visitor Accommodation: A resert-facility
providing overnight visitor accommodations that includes both traditional hotel
lodging and some combination of fractional interests, time shares, or condo-hotel
units. Limited Use Overnight Visitor Accommodations shall only be allowed in
the Downtown “D” District, if no more than 25% of the total rooms in such
facility consist of some combination of fractional timeshare or condo-hotel units;
however, no more than 15% of the total rooms in a Limited Use Overnight Visitor
Accommodation may be Fractional Interest units. A Limited Use Overnight
Visitor Accommodation is exempt from any requirement that a substantial portion
of its units be permanently reserved for transient overnight accommodations in
the summer season, which is Memorial weekend through Labor Day.

2. Suggested Modification #2

Revise Article 4a section 450 - Special Requirements - as follows:

Visitor Accommodations-Special requirements

1. Hotel Owner/Operator — For a Limited Use Overnight Visitor
Accommodation, as defined below, a Hotel Owner/Operator is defined as the entity that
owns and operates a hotel. If the hotel operator is separate from the hotel owner, beth
each shall be jeintly-and-severally responsible for ensuring-ecomplianee complying with
the requirements described in the Local Coastal Plan and/or recorded against the
property, as well as jeintand-severally liable for violations of said requirements and
restrictions. The owner/operator shall manage all guestrooms/units as part of the hotel
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inventory, which management shall include the booking of reservations, mandatory front
desk check-in and check-out, maintenance, cleaning services and preparing units for use
by guest and owners. The owner/operator shall retain control of all land, structures,
recreational amenities, meeting spaces, restaurants, “back of house” and other guestroom
facilities.

3. Suggested Modification #3

Revise Article 4a section 450 - Special Requirements - as follows:

2. Hotel Conversion - Any hotel rooms for which a Certificate of
Occupancy has been issued at the effective date of adoption of this
section shall not be converted to a Limited Use Overnight Visitor

Accommodation Htegrated-Resert.

4. Suggested Modification #4

Revise Article 4a section 450 - Special Requirements, Condominiums Hotels - as
follows:

5. Condominium Hotels. Such development is subject to the following
conditions/restrictions:

a) Any overnight visitor accommaodations for which a certificate
of occupancy has been issued prior to or on the effective date of
adoption of this Section shall not be permitted to be converted to a
Limited Use Overnight Visitor Accommodation. Nothing in the
preceding sentence shall prohibit, on and after the effective date of
adoption of this Section, the conversion of hotel rooms in an
approved Limited Use Overnight Visitor Accommodation to
timeshare, fractional or condominium-hotel units; provided that
after any such conversion, the ratio of timeshare, fractional and
condominium-hotel units does not exceed that required under the
definition of “Limited Use Visitor Overnight Accommodations” in
effect as of the date of approval of the project, with an approved
amendment to the coastal development permit for the project.

b) A maximum of 25% of the total number of guestrooms/units in
the total project as a whole may be subdivided into condominium
hotel units and sold for individual ownership.

¢) The hotel owner/operator ef-a-Cendominium-Hotel-shall retain
control through ownership, lease, easements, or other legal means,
of all structural elements, recreational amenities, meeting space,
restaurants, “back of house” and other non-guest unit facilities.
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The hotel operator must be the same entity for both the traditional
hotel guestroom/units and the condo hotel units.

d) The Condominium Hotel facility shall have an on-site hotel
operator to manage booking of all guestrooms/units (both
traditional and condo hotel guestrooms/units). Whenever any
individually owned hotel unit is not occupied by its owner(s), that
unit shall be available for use by the general public, either through
the operator or a rental agent other than the operator, on the same
basis as a traditional hotel room.

de) As used in this Section 5, the term * to book™ or “booking”
shall mean the confirmation of a reservation request for use of a
Condominium-Hotel unit by either the owner of the unit, the
owner’s permitted user or by a member of the public, and the entry
of such confirmation in the operator’s reservation data base.

Each owner of a Condominium-Hotel unit shall have the right, in
its sole discretion, to engage either the operator or a rental agent of
his or her choice {etherthan-the-operator)-to serve as the rental
agent for their unit, but any engagement of a rental agent other
than the operator shall be on a non-exclusive basis. The operator
of the Condeminium-Hetel-shall have the right and obligation to
offer for public rental all time periods not reserved by a
Condominium-Hotel unit owner for his or her personal use, or for
the use of an owner’s permitted user, or reserved for use by a
public renter procured by an owner’s rental agent who is not the
operator. Whether or not the hotel operator is selected as an
owner’s exclusive rental agent, the operator shall manage the
booking and the reservation of all units in the Condominium-Hotel.
All Condominium-Hotel unit owners, and their rental agents, must
comply with the following restrictions:

I. Exeeptfor-theirpersonal-use-or-use-by-their
i —~Condominium-Hotel unit owners
shall not discourage rental of their units or create
disincentives meant to discourage rental of their
units;

ii. As more fully described in Section 5(tsp), below,
Condominium-Hotel unit owners shall report and
certify the rental rate and terms of any rental of the
owner’s unit made independently of the operator,
and the operator shall book all unit reservations in
the operator's reservation database, a service for
which the operator may charge the Condominium-
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Hotel unit owner a reasonable fee;

iii. Based on its own rentals and also those certified by
those owners who have reported rentals made by
them directly or by another rental agent they have
selected, pursuant to Section 5(tsp) below, the
operator shall maintain records of usage for all units
and the rental terms of such usage, and shall be
responsible for reporting Transient Occupancy
Taxes for all units, services for which the operator
may charge the Condominium-Hotel unit owner a
reasonable fee.

fe) The hotel operator shall market all rooms to the general public. Owners of
individually owned hotel units may also independently market their units, but
all booking of reservations shall be made by and through the hotel operator.

gf) The hotel operator shall manage all guestrooms/units as part of the hotel
inventory of the Condominium Hotel, which management will include the
booking of reservations, mandatory front desk check-in and check-out,
maintenance, cleaning services and preparing guestrooms/units for use by
guests/owners, a service for which the operator may charge the unit owner a
reasonable fee.

hg) If the hotel operator is not serving as the exclusive rental agent for an
individually owned unit, then the hotel operator shall nevertheless have the
right, working through the individually owned units’ owners or their
designated agents, to book any unoccupied room to fulfill public demand;ata

Tast ions i . The owner or an

owner’s rental agent may not withhold units from use unless they have already
been reserved for use by the owner, consistent with the owner’s maximum use
right, as set forth in Section 5(1k#), below. In all circumstances, the hotel
operator shall have full access to the unit’s reservation and booking schedule
so that the operator can fulfill its booking and management obligations
hereunder.

iR) All guestrooms/unit keys shall be electronic and created by the hotel operator
upon each new occupancy to control the use of the individually owned units.

j#) All individually owned hotel units shall be rented at a rate similar to that
charged for the traditional hotel rooms of a similar class or amenity level in
the California coastal zone.

kj) The hotel operator shall maintain records of usage by owners and guests and
rates charged for all questrooms/units and shall be responsible for reporting
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Transient Occupancy Taxes for all units, services for which the operator
may charge the Condominium-Hotel unit owner a reasonable fee.

I) Each individually owned hotel unit shall be used by its owner(s) (no matter how
many owners there are) or their guests for not more than 90 days per calendar
year with a maximum of 29 consecutive days of use during any 60 day period.

mij}  The occupancy limitations identified in Section 5(lkt) above, shall be
unaffected by multiple owners of an individually owned hotel unit or the sale
of a unit to a new owner during the calendar year, meaning that all such
owners of any given unit shall be collectively subject to the occupancy
restriction as if they were a single, continuous owner.

nmmk) No portion of the Condominium Hotel may be converted to full-time
occupancy of a condominium or any other type of Limited Use Overnight
Visitor Accommaodations or other project that differs from the approved
Condominium-Hotel, other than as provided for in Section 5(a), above.

onl)  Prior to issuance of a building permit and in conjunction with approval of
a coastal development permit for a Condominium Hotel within the Downtown
“D” District, the landowner(s) of the property upon which the traditional
guestrooms/units (i.e. transient hotel rooms) are developed shall execute and
record a deed restriction(s), subject to the review and approval of the
Economic and Community Development Director and the Executive Director
of the Coastal Commission, which prohibits the conversion of those
traditional hotel guestrooms/units to any other type of ownership (e.g.
timeshares or condo-hotel units, except as provided in Section 5(a) above)
without an approved Coastal Development Permit. The deed restriction shall
be submitted for review and approval of the Economic and Community
Development Director and the Executive Director of the Coastal Commission
prior to issuance of the coastal development permit. The deed restriction shall
run with the land, shall be executed and consented to, through recordation of a
lease restriction, by any existing lessee(s) of the affected property(ies) and
shall be binding on the landowner(s) and any lessee(s), and on all successors
and assigns of the landowner(s) and any lessee(s), including without limitation
any future lien holders. This deed restriction(s) shall not be removed or
changed without approval of an amendment to the underlying coastal
development permit and approval of an amendment to the LCP by the Coastal
Commission. However, minor changes that do not conflict with Sections 5(a)
through (nmn) above may be processed as an amendment to the coastal
development permit, unless it is determined by the Economic Development
Director and the Executive Director of the Coastal Commission that such an
amendment is not legally required.

pem) The hotel owner shall be required to submit, prior to issuance of a coastal
development permit, for the review and approval of the Economic and
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Community Development Director for review and approval and to the
Executive Director of the Coastal Commission for review and comment, a
Declaration of Restrictions or CC&Rs (Covenants, Conditions & Restrictions)
which shall include:

1. All the specific restrictions listed in Sections 5(a) through (nmnr) above;

2. Acknowledgement that these same restrictions are independently imposed
as condition requirements of the coastal development permit;

3. A statement that provisions of the CC&Rs (Declaration of Restrictions)
that reflect the requirements of Sections 5(a) through (nmn) above, cannot
be changed without approval of an LCP amendment by the Coastal
Commission and subsequent coastal development permit amendment.
However, minor changes that do not conflict with Sections 5(a) through
(nmnr) above may be processed as an amendment to the coastal
development permit, unless it is determined by the Economic and
Community Development Director that an amendment is not legally
required. If there is a section of the CC&Rs (Declaration of Restrictions)
related to amendments, and the statement provided pursuant to this
paragraph is not in that section, then the section on amendments shall
cross-reference this statement and clearly indicate that it controls over any
contradictory statements in the section of the CC&Rs (Declaration of
Restrictions) on amendments.

apr) The CC&Rs (Declaration of Restrictions) described above shall be
recorded against all individual property titles simultaneously with the
recordation of the subdivision map for the Condominium Hotel.

rge) The provisions of the CC&Rs (Declaration of Restrictions) described
above shall not be changed without approval of an amendment to the LCP by
the Coastal Commission. However minor changes that do not conflict with
Sections 5(a) through (nmn), above, may be processed as an amendment to
the coastal development permit, unless it is determined by the Economic and
Community Development Director, after a copy of the proposed amendments
have been submitted to the Executive Director of the Coastal Commission for
comment, that an amendment is not legally required.

s¥) The hotel owner/operator or any successor-in-interest shall maintain-the
loaal abil . T 1 I i
above-alall-times-in-perpetuity-and-shall be responsible inal-respects for
ensuring that #through no act or omission will it assist, enable or in any
other manner facilitate any other party allparties subject to these
restrictions comply-with-therestrictions in violating any of these terms
and conditions. Each owner of an individual questroom/unit is jeintly-and
severally liable with-the-hotel ownerfoperator-for any and all violations of
the terms and conditions imposed by the special conditions of the coastal
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development permit with respect to the use of that owner’s unit. Violations of
the coastal development permit can result in penalties pursuant to Public
Resources Code Section 30820.

tsp)  All documents related to the marketing and sale of the condominium
interests, including marketing materials, sales contracts, deeds, CC&Rs and
similar documents, shall notify buyers of the following:

1. Each owner of any individual Condominium Hotel unit is jolathy
and-severally liable with-any-hetel-ownerfoperater for any
violations of the terms and conditions of the coastal development
permit with respect to the use of that owner’s unit; and

2. The occupancy of a Condominium Hotel unit by its owner(s) and
their guests is restricted to 90 days per calendar year with a
maximum of 29 consecutive days of use during any 60 day
period, and when not in use by the owner, the unit shall be made
available for rental by the hotel operator to the general public
pursuant to the terms of the coastal development permit and that
the coastal development permit contains additional restrictions
on use and occupancy; and

3. Each owner of a Condominium Hotel unit who does not retain
the operator of the hotel as his or her rental agent shall be
obligated by the governing documents of the Condominium
Hotel to truthfully report to the operator (and to certify each such
report) each effort, if any, he or she has made to rent his or her
unit to a member of the public, and the terms and conditions of
any such offer, and the terms and conditions of each rental offer
which has been accepted by a member of the public.

utg)  The hotel owner/operator and any successor-in-interest hotel owner or
operator, and each future individual unit owner shall obtain, prior to sale of
individual units, a written acknowledgement from the buyer that occupancy
by the owner is limited to 90 days per calendar year with a maximum of 29
consecutive days of use during any 60 day period, that the unit must be
available for rental by the hotel operator to the general public when not
occupied by the owner, and that there are further restrictions on use and
occupancy in the coastal development permit and the CC&Rs (Declaration of
Restrictions).

vir)  The hotel owner/operator and any successor-in-interest hotel owner or
operator shall monitor and record hotel occupancy and use by the general
public and the owners of individual hotel guestrooms/units throughout each
year. The monitoring and record keeping shall include specific accounting of
owner usage for each individual Condominium Hotel guestroom/unit. The
records shall be sufficient to demonstrate compliance with the restrictions set
forth in Sections 5(a) through (n) above. The hotel owner/operator shall also
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maintain documentation of rates paid for hotel occupancy and of advertising
and marketing efforts. All such records shall be maintained for ten years and
shall be made available to the Economic and Community Development
Director and the Executive Director of the Coastal Commission upon request
and to any auditor required by Section 5(wws) below. Within 30 days of
commencing hotel operations, the hotel owner/operator shall submit notice to
the Economic and Community Development Director and to the Executive
Director of the Coastal Commission of commencement of hotel operations.

wvs)  Within 120 days of the end of the first calendar year of hotel operations,
the hotel operator shall retain an independent auditing company, approved by
the Economic and Community Development Director, to perform an audit to
evaluate compliance with the special conditions of the coastal development
permit which are required by this Section regarding occupancy restrictions,
notice, recordkeeping, and monitoring by the hotel owner/operator efthe-use
of-the-hetel-units: The hotel operator shall instruct the auditor to prepare a
report identifying the auditor’s findings, conclusions and the evidence relied
upon, and such report shall be submitted to the Economic and Community
Development Director, for review and approval, and shall be available to the
Executive Director of the Coastal Commission upon request, within six
months after the conclusion of the first year of hotel operations.—

Within 120 days of the end of each succeeding calendar year, the hotel
operator shall submit a report regarding compliance with the special
conditions of the coastal development permit which are required by this
Section regarding occupancy restrictions, notice, recordkeeping, and
monitoring of the Condominium Hotel to the Economic and Community
Development Director and the Executive Director of the Coastal Commission.
The audit required after the first year of operations and all subsequent reports
shall evaluate compliance by the hotel operator and owners of individual
Condominium Hotel guestrooms/units during the prior one-year period. After
the initial five calendar years, the one-year reporting period may be extended
to two years upon written approval of the Economic and Community
Development Director. The Economic and Community Development
Director may grant such approval if each of the previous reports revealed
compliance with all restrictions imposed above. The Economic and
Community Development Director or and the Executive Director of the
Coastal Commission may, by written notice to the operator, require a third
party audit regarding the subject matter of the reports required in this section
for the prior three (3) or fewer calendar years if he or she reasonably believes
that the foregoing submitted reports are materially inaccurate. The governing
documents for the Condominium Hotel shall require the operator and each
owner of a condominium to fully cooperate with and to promptly produce any
existing documents and records which the auditor may reasonably request.
The expense of any such audit shall be payable by the owner’s association for
the Condominium Hotel project.
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xywx) The hotel owner/operator, or any successor-in-interest, shall be
responsible for complying with the terms and conditions stated above at
all times in perpetuity and shall be liable for violating these terms and
conditions. If the hotel owner and the hotel operator are or at any point
become separate entities, the hotel owner and the hotel operator shall each be
jeintand-severally responsible for ensuring menitering-compliance

complying with the requirements identified above, and for reporting material

non-compliance to the Economic and Community Development Director. If
the hotel owner and hotel operator are or become separate entities, they shall

be jeintly-andseverally liable for violations of the-operator-shal-be-Hable-for
Hsfatlure-to-monitorand-toreport-non-comphanee-with-the terms and

conditions (restrictions) identified above.

yzxy) A coastal development permit application for a Condominium Hotel shall
include a plan specifying how the requirements outlined in Article 4 Section
450 of the Zoning Ordinance will be implemented. The plan must include, at
a minimum, the form of the sale, deed and CC&Rs (Declaration of
Restrictions) that will be used to satisfy the requirements and the form of the
rental program agreement to be entered into between the individual unit
owners and the hotel owner/operator. The plan must demonstrate that the
applicant will establish mechanisms that provide the hotel operator and any
successor-in-interest hotel operator adequate legal authority to implement the
requirements of Article 4 Section 450 of the Zoning Ordinance above. An
acceptable plan meeting these requirements shall be incorporated into the
special conditions of approval of any coastal development permit for a
Condominium Hotel. Any proposed changes to the approved plan and
subsequent documents pertaining to compliance with and enforcement of the
terms and conditions required by Section Article 4 Section 450 of the Zoning
Ordinance and this section including deed restrictions and CC&Rs
(Declaration of Restrictions) shall not occur without an amendment to the
coastal development permit, unless it is determined by the Economic and
Community Development Director, after a copy has been delivered to the
Executive Director of the Coastal Commission for review and comment, that
an amendment is not legally required.

5. Suggested Modification #5

Revise Article 4a section 450 - Special Requirements, Fractional Ownership Hotel - as
follows:

6. The Fractional Ownership Hotel and the Traditional Hotel which together comprise
a Limited Use Overnight Visitor Accommodation are subject to the following
conditions/restrictions:

a) As used in Section 6, the following terms are defined as:



(i)

(iii)
(iv)
V)

(vi)

(vii)

City of Oceanside LCPA 2-08
Downtown “D” District
Page 14

“booking” or “to book” shall mean the confirmation of a
reservation request for use of a Fractional Ownership Hotel
unit by either the owner of a Fractional Interest, his permitted
user, an Exchange User or by a member of the public, and the
entry of such confirmation in the operator’s reservation data
base.

“Exchange Program” means the use of a unit in a Fractional
Ownership Hotel by a member who is the owner of
occupancy rights in a unit of a fractional project other than
the Fractional Ownership Hotel, or in the Fractional
Ownership Hotel during time periods other than the
particular time period for which a unit in the Fractional
Ownership Hotel has been reserved for exchange, pursuant to
a program:

(@) in which the owners of fractional interests in fractional
interest projects other than the Fractional Ownership
Hotel is operated and/or managed by the operator of the
Fractional Interest Hotel or by another entity, or

(b) which is operated by an entity that specializes in
interval exchanges, where such member has exchanged
their occupancy rights for the use of a Fractional
Ownership Hotel unit during the particular time period
for which a unit in the Fractional Ownership Hotel has
been reserved for exchange.

“Exchange Use” means the use of a unit in the Fractional
Ownership Hotel pursuant to an Exchange Program.
“Exchange User” means a person who is occupying a
Fractional Ownership Hotel unit for Exchange Use.
“Fractional Interest” means a Timeshare in a Fractional
Ownership Hotel where the undivided interest in a
condominium conveyed to an owner is greater than a 1/26th
undivided interest, or, if the Fractional Ownership Hotel is
not subdivided into condominiums, in which the undivided
interest conveyed to an owner is greater than a 1/26 x (the
number of units in the Fractional Ownership Hotel)
undivided interest in the legal parcel comprising the
Fractional Ownership Hotel.

“Fractional Ownership Hotel” means the portion of a Limited
Use Overnight Visitor Accommodation in which ownership
of individual units is comprised of Fractional Interests.
“Traditional Hotel” means the portion of a Limited Use
Overnight Visitor Accommodation that is operated as a
traditional hotel (i.e. the guestrooms are not owned or
operated as timeshares or fractional units).
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b) Any overnight visitor accommodations for which a certificate of
occupancy has been issued prior to or on the effective date of adoption of
this Section shall not be permitted to be converted to a Limited Use
Visitor Overnight Accommodation. Nothing in the preceding sentence
shall prohibit, on and after the effective date of adoption of this Section,
the conversion of units in a Fractional Interest project or Condominium
Hotel to Fractional Interest or Condominium Hotel units; provided that
after any such conversion, the ratio of Fractional Interest and
Condominium Hotel units does not exceed that required under the
definition of “Limited Use Visitor Overnight Accommodations” in effect
as of the date of approval of the project.

¢) A maximum of 15% of the total number of guestrooms/units in the project
as a whole may be subdivided into Fractional Interests.

d) Either the owner/operator of the Traditional Hotel or the owner or operator
of the Fractional Ownership Hotel shall retain control through ownership,
lease, easements, or other legal means, of all structural elements,
recreational amenities, meeting space, restaurants, “back of house” and
other non-guest unit facilities for both the Traditional Hotel and the
Fractional Ownership Hotel.

e) The Fractional Ownership Hotel facility shall have an on-site hotel
operator to manage rental/booking of all guestrooms/units in the
Fractional Ownership Hotel. The on-site hotel operator for the Fractional-
Ownership Hotel may be a different entity from the on-site hotel operator
for the Traditional Hotel in the Limited Use Overnight Visitor
Accommodation of which the Fractional Ownership Hotel is a part.

Each Fractional Interest owner shall have the right, in its sole discretion, to
engage a rental agent of his or her choice, other than the operator, to serve as
the rental agent for their Fractional Interest, but any engagement of a rental
agent other than the operator shall be on a non-exclusive basis commencing
sixty (60) days in advance of a time period the owner has a right to reserve
and use under the governing documents for the Fractional Ownership Hotel.
The operator of the Fractional Ownership Hotel shall have the right and
obligation to offer for public rental all time periods not reserved by a
Fractional Interest owner for his or her personal use, for “Exchange Use” or
for use by an owner’s permitted user sixty (60) days in advance of any such
occupancy period.

On and within this sixty (60) day window, members of the public shall have
reservation rights equal to those for owners, their permitted users and
Exchange Users. The Fractional Ownership Hotel operator shall manage the
booking of the reservation of all guestrooms/units in the Fractional Ownership
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Hotel. All Fractional Interest owners, and their rental agents, must comply
with the following restrictions:

f)

9)

h)

(A) except for their personal use, or use by an owner’s
permitted users or an Exchange User, Fractional Interest owners
shall not discourage rental of their units or create disincentives
meant to discourage rental of their units during their fractional time
periods;

(B) Fractional Interest owners shall certify the rental rate
and terms of any rental of the owner’s occupancy periods made
independently of the operator, and the hotel operator shall book all
unit reservations in the operator's reservation database, a service
for which the operator may charge the Fractional Interest owner a
reasonable fee;

(C) The Fractional Ownership Hotel operator shall
maintain records of usage for all units and the rental terms of such
usage, and shall be responsible for reporting Transient Occupancy
Taxes for all units, services for which the operator may charge the
Fractional Interest owner a reasonable fee.

The operator shall market the rental of available units in the Fractional
Ownership Hotel to the general public and shall have a right to charge
each Fractional Interest owner a reasonable fee for such marketing.

Subject to the requirements of the California Business and Professions
Code pertaining to management agreements for Timeshare plans,
including, without limitation, restrictions on the term of such management
agreements, the operator shall manage all units in a Fractional Ownership
Hotel, which management will include the booking of reservations,
mandatory front desk check-in and check-out, maintenance, cleaning
services and preparing units for use by guests/owners, a service for which
the hotel operator may charge the unit owner a reasonable fee.

The operator, as the non-exclusive rental agent for the owner of a
Fractional Interest entitled to an occupancy period, shall offer for rent to
the public any guestroom/unit which has not been reserved by its owner,
his or her permitted user or an Exchange User commencing sixty (60) days

in advance of such occupancy perlod at—a—faH—Femal—Fateues%abiﬁsred-by

Seenen—é@)—belew No Fractlonal Interest owner nor such owner’s rental
agent may withhold units which have not been reserved by the owner or
such owner’s permitted users or an Exchange User sixty (60) days or less
prior to the commencement of an occupancy period from rental to the
public. Nothing in the preceding sentence shall mean that an owner of a




)
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Fractional Interest, or such owner’s permitted users or an Exchange User,
may not elect to reserve a unit in a Fractional Ownership Hotel at any time
after the commencement of such sixty (60) day period, provided that the
operator or the owner’s rental agent has not then rented the unit to a
member of the general public. In all circumstances, the Fractional
Ownership Hotel operator shall have full access to the guestroom/unit’s
reservation and booking schedule so that the operator can fulfill its
booking and management obligations hereunder.

All guestrooms/unit keys shall be electronic and created by the operator
upon each new occupancy to control the use of the individually owned
Fractional Ownership Hotel units.

All individually owned Fractional Ownership Hotel units shall be rented at
a rate similar to that charged by-the-hetel-eperator-for the-traditional hotel
rooms of a similar class or amenity level in the California coastal zone.

Each individually owned Fractional Interest shall be used by its owner(s)
or their guests to occupy a unit in a Fractional Ownership Hotel for not
more than 90 days per calendar year with a maximum of 29 consecutive
days of use during any 60 day period.

The use period limitations identified in Section 6(k) above, shall be
unaffected by multiple owners of a Fractional Interest or the sale of a
Fractional Interest to a new owner during the calendar year, meaning that
all such owners of any given Fractional Interest shall be collectively
subject to the use restriction in this Section 6 as if they were a single,
continuous owner. No portion of a Fractional Ownership Hotel may be
converted to a full-time occupancy condominium or to any other type of a
Limited Use Overnight Visitor Accommodation other than as provided for
in Section 6(b) above

Prior to issuance of a building permit and in conjunction with approval of
a coastal development permit for the Limited Use Overnight Visitor
Accommodation of which the Fractional Ownership Hotel is a part, the
landowner(s) of the property(ies) within the Downtown “D” District upon
which the associated Traditional Hotel is developed shall execute and
record a deed restriction(s), subject to the review and approval of the
Economic and Community Development Director after delivery to the
Executive Director of the Coastal Commission for review and comment,
which prohibits the conversion of those traditional hotel guestrooms/units
to any other type of ownership, except as permitted in Section 6(b) above.
The deed restriction shall be submitted for review and approval of the
Economic and Community Development Director after delivery to the
Executive Director of the Coastal Commission for review and comment,
prior to issuance of the coastal development permit. The deed restriction
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shall run with the land, shall be executed and consented to by any existing
lessee(s) of the affected property(ies), through recordation of a lease
restriction, and shall be binding on the landowner(s) and lessee(s), and on
all successors and assigns of the landowner(s) and lessee(s), including
without limitation any future lienholders. This deed restriction(s) shall not
be removed or changed without approval of an amendment to the
underlying coastal development permit and approval of an amendment to
the LCP by the Coastal Commission. However minor changes that do not
conflict with Sections 6(a) through (I) above may be processed as an
amendment to the coastal development permit, unless it is determined by
the Economic and Community Development Director, after delivery to the
Executive Director of the Coastal Commission for review and comment,
that such an amendment is not legally required.

n) The hotel owner/operator shall be required to submit, prior to issuance of a
coastal development permit, for the review and approval of the Economic
and Community Development Director and review and comment by the
Executive Director of the Coastal Commission, a Declaration of
Restrictions or CC&Rs (Covenants, Conditions & Restrictions) which
shall include:

1. All the specific restrictions listed in Sections 6(b) through (1)
above;

2. Acknowledgement that these same restrictions are independently
imposed as condition requirements of the coastal development
permit;

3. A statement that provisions of the CC&Rs (Declaration of
Restrictions) that reflect the requirements of Sections 6(b) through
(Im) above cannot be changed without approval of an LCP
amendment by the Coastal Commission and subsequent coastal
development permit amendment. However, minor changes that do
not conflict with Sections (b) through (1) above may be processed
as an amendment to the coastal development permit, unless it is
determined by the Economic and Community Development
Director, after delivery to the Executive Director of the Coastal
Commission for review and comment, that an amendment is not
legally required. If there is a section of the CC&Rs (Declaration of
Restrictions) related to amendments, and the statement provided
pursuant to this paragraph is not in that section, then the section on
amendments shall cross-reference this statement and clearly
indicate that it controls over any contradictory statements in the
section of the CC&Rs on amendments.

0) The CC&Rs (Declaration of Restrictions) described above shall be
recorded against all individual property titles simultaneously with the
recordation of the subdivision map for the Fractional Ownership Hotel.
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The provisions of the CC&Rs (Declaration of Restrictions) described
above shall not be changed without approval of an amendment to the LCP
by the Coastal Commission. However, minor changes that do not conflict
with Sections 6(b) through (lm) above may be processed as an amendment
to the coastal development permit, unless it is determined by the
Economic and Community Development Director, after delivery to the
Executive Director of the Coastal Commission for review and comment,
that an amendment is not legally required.

The Fractional Ownership Hotel owner/operator or any successor-in-
interest shall maintain-the legal abHity to-insure comphiance with- the
terms-and-conditionsstate-aboveatall-timesin-perpetuity-and-shall-be
responsible #-aHrespeets for ensuring that through no act or omission
will it assist, enable, or in any other manner facilitate any other party
all-parties subject to these restrictions in violating any of these terms
and conditions. comply-with-restriction— Each owner of an individual
guestroom/unit is jeinrthy-and-severally liable with-the Fractional
Ownership-Hotel-owner-operator for any and all violations of the terms
and conditions imposed by the special conditions of the coastal
development permit with respect to the use of that owner’s Fractional
Interest. Violations of the coastal development permit can result in
penalties pursuant to Public Resources Code Section 30820.

rg)} All documents related to the marketing and sale of the Fractional Interests,

including marketing materials, sales contracts, deeds, CC&Rs and similar
documents, shall notify buyers of the following:

1. Each owner of a Fractional Interest is jointly-and

severally liable with-the Fractional- Ownership-Hotel
ownerfoperator for any violations of the terms and

conditions of the coastal development permit with respect
to the use of that owner’s Fractional Interest;

2. The occupancy of a Fractional Ownership Hotel unit by
the owner of a Fractional Interest is restricted to 90 days
per calendar year with a maximum of 29 consecutive
days of use during any 60 day period, and when not
reserved or in use by the owner, the owner’s permitted
user or an Exchange User, the owner’s time shall be made
available for rental by the operator and by the owner’s
own rental agent to the general public sixty (60) days in
advance of an occupancy period pursuant to the terms of
the coastal development permit and that the coastal
development permit contains additional restrictions on
use and occupancy; and
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3. Each owner of a Fractional Interest who does not retain
the operator as his or her exclusive rental agent is
obligated by the governing documents of the Fractional
Ownership Hotel to truthfully report to the operator (and
to certify each such report) each effort, if any, he or she
has made to rent his or her unit to a member of the public,
and the terms and conditions of any such offer, and the
terms and conditions of each rental offer which has been
accepted by a member of the public.

s¥) The initial owner of a Fractional Interest and any successor-in-interest

ts)

owner of a Fractional Interest, and each future individual unit owner shall
obtain, prior to sale of a Fractional Interest, a written acknowledgement
from the buyer of that Fractional Interest that occupancy of a unit by the
owner is limited to 90 days per calendar year with a maximum of 29
consecutive days of use during any 60 day period, that the unit must be
available for rental by the operator and/or the buyer’s rental agent to the
general public at least sixty (60) days in advance of an occupancy period,
and that there are further restrictions on use and occupancy in the coastal
development permit and the CC&Rs (Declaration of Restrictions).

The operator and any successor-in-interest to the operator shall monitor
and record the occupancy and use of the Fractional Ownership Hotel by
the general public and the owners of individual Fractional Interests
throughout each year. The monitoring and record keeping shall include
specific accounting of all owner usage of each individual guestroom/unit
in the Fractional Ownership Hotel. The records shall be sufficient to
demonstrate compliance with the restrictions set forth in Sections 6(a)
through (1) above. The owner/operator shall also maintain documentation
of rates paid for hotel occupancy and of marketing efforts by the operator,
and from-the-certified-reports-submitted-to-the-operator-by-the-Fractional
Interest-owners-by the rental agents of owners other than the operator.

All such records shall be maintained for ten years and shall be made
available to the Economic and Community Development Director and the
Executive Director of the Coastal Commission upon request and to any
auditor required by Section 6(ut) below. Within 30 days of commencing
hotel operations, the operator of the Fractional Ownership Hotel shall
submit notice to the Economic and Community Development Director and
to the Executive Director of the Coastal Commission of commencement of
hotel operations.

ut) Within 120 days of the end of the first calendar year of hotel operations,

the Fractional Ownership Hotel operator shall retain an independent
auditing company, approved by the Economic and Community
Development Director, to perform an audit to evaluate compliance with
the special conditions of the coastal development permit which are
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required by this Section regarding occupancy restrictions, notice,
recordkeeping, and monitoring of the hotel owner/operator. The hotel
owner/operator shall instruct the auditor to prepare a report identifying the
auditor’s findings, conclusions and the evidence relied upon, and such
report shall be submitted to the Economic and Community Development
Director, for review and approval, and shall be available to the Executive
Director of the Coastal Commission upon request, within six months after
the conclusion of the first year of hotel operations.

Within 120 days of the end of each succeeding calendar year, the hotel
operator shall submit a report to the Economic and Community
Development Director and the Executive Director of the Coastal
Commission, regarding_compliance with the special conditions of the
coastal development permit which are required by this Section regarding
occupancy restrictions, notice, recordkeeping, and monitoring of the
Fractional Ownership Hotel. The audit required after one year of
operations and all subsequent reports shall evaluate compliance by the
Fractional Ownership Hotel operator and owners of individual Fractional
Interests during the prior one-year period. After the initial five calendar
years, the one-year reporting period may be extended to two years upon
written approval of the Economic and Community Development Director.
The Economic and Community Development Director may grant such
approval if each of the previous reports revealed compliance with all
restrictions imposed above. The Economic and Community Development
Director or and-the Executive Director of the Coastal Commission may, by
written notice to the operator, require a third party audit regarding the
subject matter of the reports required in this section for the prior three (3)
or fewer calendar years if he or she reasonably believes that the foregoing
submitted reports are materially inaccurate. The governing documents for
the Fractional Ownership Hotel shall require the operator and each owner
of a Fractional Interest to fully cooperate with and to promptly produce
any existing documents and records which the auditor may reasonably
request. The expense of any such audit shall be payable by the owner’s
association for the Fractional Ownership Hotel.

vi) The Fractional Ownership Hotel owner/operator, and any successor-
in-interest, shall be responsible for complying with the terms and
conditions stated above at all times in perpetuity and shall be liable
for violating these terms and conditions. If the Fractional Ownership
Hotel owner and the Fractional Ownership Hotel operator at any point
become separate entities, the Fractional Ownership Hotel owner and the
Fractional Ownership Hotel operator shall each be jeintly-and-severally
responsible for ersurinrg-comphanee complying with the requirements
identified above. If the Fractional Ownership Hotel owner and Fractional
Ownership Hotel operator become separate entities, they shall be jeintly
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and-severally liable for violations of the terms and conditions
(restrictions) identified above.

wWv) Prior to the issuance of a coastal development permit for a Fractional
Ownership Hotel, an applicant shall submit a plan for approval specifying
how the requirements outlined in Article 4 Section 450 of the Zoning
Ordinance will be implemented. The plan must include, at a minimum,
the form of the sale, deed and CC&Rs (Declaration of Restrictions) that
will be used to satisfy the requirements and the form of the rental program
agreement that will be offered to the Fractional Interest owners by the
Fractional Ownership Hotel operator. The plan must demonstrate that the
applicant will establish mechanisms that provide the Fractional Ownership
Hotel operator and any successor-in-interest Fractional Ownership Hotel
operator adequate legal authority to implement the requirements of Article
4 Section 450 of the Zoning Ordinance above. An acceptable plan
meeting these requirements shall be incorporated into the special
conditions of approval of any coastal development permit for a Fractional
Ownership Hotel. Any proposed changes to the approved plan and
subsequent documents pertaining to compliance with and enforcement of
the terms and conditions required by Article 4 Section 450 of the Zoning
Ordinance and this section including deed restrictions and CC&Rs
(Declaration of Restrictions) shall not occur without an amendment to the
coastal development permit, unless it is determined by the Economic and
Community Development Director, after delivery to the Executive
Director of the Coastal Commission for review and comment, that an
amendment is not legally required.

6. Suqggested Modification # 6

Add Article 4a (Redevelopment) section 450 Visitor Accommodations-Special
Requirements, as follows:

Protection of Existing Overnight Visitor Accommodations - Any overnight visitor
accommodations for which a Certificate of Occupancy has been issued prior to or
on the effective date of adoption of this section shall not be converted to a Limited
Use Overnight Visitor Accommodation. Demolition of existing lower cost overnight
visitor accommodations shall be discouraged. If demolition of existing lower cost
units is authorized, mitigation shall be provided as specified below:

a. Monitoring of Lower Cost Units in the Coastal Zone

The City shall monitor a LUP requirement to insure that a minimum of 400 lower
cost units shall be maintained in the Coastal Zone by reporting the status of the
current number of lower cost units within the Coastal Zone within all staff reports
containing visitor serving accommodations a-Regtlar-CoastalPermit;. This
information-which shall be forwarded to the Coastal Commission prior to issuance
of the Coastal Permit.
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b. Assistance to Existing Lower Cost units in the Coastal Zone

At such time as the inventory of lower cost units would be at 405, the City would
pursue outreach to the existing property owners in an attempt to assure their short
and long term survival. Resources that can be brought to bear to assist them could
include the City’s Facade Enhancement Program, in which matching funds can be
made available for painting, awnings, signage and landscaping.

c. Restrictions to Protect Lower Cost Units in the Coastal Zone

Any project that is required to provide lower cost units shall be required to record a
deed restriction against the property that requires the protection of the lower cost
units, such that the demolition and re-build of lower cost units would not result in
the total number of lower cost units to be less than a total of 400 units in the Coastal
Zone.
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7. Suggested Modification #7

Add to the end of Article 4a (Redevelopment) section 450 Visitor Accommodations-
Special Requirements, as follows:

d. Definition of Lower Cost Overnight Accommodations.

When referring to overnight accommodations, lower cost shall be defined by a certain
percentage of the Statewide average room rate as calculated by the Smith Travel
Research website (www.visitcalifornia.com). A suitable methodology would base the
percentage on market conditions in San Diego County for the months of July and August
and include the average cost of motels/hotels within 5 miles of the coast that charge less
than the Statewide average or 82%. High cost would be room rates that are 20% higher
than the Statewide average, and moderate cost room rates would be between high and
low cost. The range of affordability of new and/or replacement hotel/motel development
shall be determined as part of the coastal development permit process and monitored as
part of the City’s inventory of visitor overnight accommodations.

PART IV.EINDINGS FOR REJECTION OF THE CITY OF OCEANSIDE
IMPLEMENTATION PLAN AMENDMENT, AS SUBMITTED

A. AMENDMENT DESCRIPTION

This is the re-submittal of the City of Oceanside LCP Amendment (#1-07 Downtown
“D” District) that would amend Articles 4, 12, and 41 of the certified Implementation
Plan. These modifications would allow for Limited Use Overnight Accommodations
within Subdistricts 1 and 12 of the Redevelopment Area. The amendment would also
identify those uses within the Downtown District that could be classified as “Visitor-
serving”, eliminate certain uses in the redevelopment area that are no longer viable or
requested, and define and permit new uses that have become desirable. Article 41 would
be amended to allow for the Economic Development and Redevelopment Director to
approve administrative permits where currently only the Planning Director has the
authority to do so.

In its May 21, 2008 action, the City Council only addressed the revisions to Article 4a of
the submittal, and failed to authorize staff to resubmit Articles 12 and 41 and all of
Article 4 as part of the LCP Amendment. The City Council took such action on July 2,
2008. All the revisions associated with Articles 12 and 41 are consistent with the City's
certified LUP and as such no modifications have been suggested by staff.
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The City’s re-submittal of Article 4a incorporates many of the suggested modifications
approved by the Commission at its December 2007 meeting. In particular, the City
accepted the inclusion of Suggested Modifications #7 and #8, imposing conditions on the
use and operation of Condominium Hotels and Fractional Ownership Hotels,
respectively, although the City’s re-submittal made numerous changes to the specific
language of the Commission’s suggested modifications.

The most significant changes were to the Fractional Hotel section, where the City’s re-
submittal included the following major changes: (1) Addition of a new definitions section
defining terms of art used in the fractional timeshare industry; (2) Addition of language
clarifying that individual Fractional Interest owners may engage a rental agent other than
the hotel operator; (3) Limiting the public’s right to reserve rooms in the Fractional
Ownership Hotel to 60 days prior to occupancy (i.e. the public cannot reserve a room
more than 60 days in advance of their stay); (4) Elimination of the joint and several
liability requirements; and (5) Elimination of the Executive Director’s right to review and
approve the required deed restriction, CC&Rs and plan for implementing the conditions
imposed through these LCP provisions.

The City also made several changes to the condo hotel section (former Suggested
Modification #7), including: (1) Addition of language clarifying that individual condo
hotel unit owners may engage a rental agent other than the hotel operator; (2) Elimination
of the joint and several liability requirements; and (3) Elimination of the Executive
Director’s right to review and approve the required deed restriction, CC&Rs and plan for
implementing the conditions imposed through these LCP provisions.

The City rejected the former Suggested Modification #6, which imposed an in-lieu fee on
the demolition and reconstruction of existing lower cost overnight visitor
accommodations, if the reconstructed facility would not be lower cost. The City’s re-
submittal includes new definitions of various types of overnight accommodations, such as
bed and breakfast inns, hotels and motels and timeshares. Finally, the City accepted
many of the Commission’s other suggested modifications, including Modifications 1, 2,
3, 4 and 5, with a few changes to what was approved by the Commission in some
instances, as discussed in more detail below.

B. FINDINGS FOR REJECTION.

SUMMARY FINDINGS FOR REJECTION. The amendment as proposed shall be
rejected for the following reasons. The amendment as proposed permits the development
of Limited Use Overnight Accommaodation in an area reserved and zoned for visitor-
serving uses located adjacent to the coast. The Commission has previously found that
limited use overnight accommodations do not adequately protect the visitor-serving
designation because such developments are innately restricting to the general population.
The City has proposed certain restrictions on the development of a Limited Use
Overnight Accommodation; however, the restrictions are not thorough enough to assure
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the proper functioning of this type of development in a visitor-serving area, especially
one located on the shorefront, and directly adjacent to Oceanside Pier.

1.) Purpose and Intent of the Ordinance.

The purpose of the “D” Downtown District is to promote the long-term viability and
redevelopment of the downtown area. In addition, the ordinance seeks to maintain and
promote an appropriate mix of uses while establishing necessary land use controls and
development criteria. The “D” Downtown District establishes special land use
subdistricts with individual objectives. The proposed LCP amendment includes
modifications to three separate Articles within the City of Oceanside’s certified
Implementation Plan. The specific modifications for each Article are discussed below.

Avrticle 4a. Article 4a has been proposed by the City of Oceanside to update the
definitions for uses within the Redevelopment Area of their City. These definitions will
better describe projects within the Redevelopment Area. The addition of Article 4a will
also introduce the various types of limited use overnight accommodations allowed in this
area including condominium hotels and fractional ownership units. These definitions are
necessary as a proposed project has been approved by the City that includes the
development of a hotel in the redevelopment area with a component of the project
including the development of fractional ownership units. The language proposed by the
City also includes some restrictions to these types of overnight accommodations
including time use restrictions, and allowable ratios for fractional ownership /
condominium hotel to traditional hotel units. These definitions and restrictions would be
applicable to the entire Redevelopment Area of Oceanside.

Article 12. The purpose and intent of Article 12 is to show in table form the allowable
uses within the Downtown District of the City of Oceanside. As proposed, this matrix
would be updated to include current trends in development, and eliminate the types of
development that are no longer desirable. The intent of this amendment is also to make
the City’s use matrix more “user-friendly.”

Article 41. Article 41 would be amended to allow for the Economic Development and
Redevelopment Director to approve administrative permits where currently only the
Planning Director has the authority to do so. The intent of this modification is to
streamline the administrative permit process.

2.) Major Provisions of the Ordinance.

Article 4a. Article 4a will be added to the existing Implementation Plan. Article 4
currently includes definitions of allowable uses such as restaurants, day spas etc. Article
4a will resemble this existing Article 4; however, Article 4a will list definitions that are
permitted only within the redevelopment area. These definitions include an espresso
stand, a grocery neighborhood market, and live and work lofts, among others. Article 4a
also includes the City’s proposed definitions under Visitor Accommodations including a
definition for Bed and Breakfasts, Hotels and Motels, Timeshares, Fractional Ownership
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Hotels Condominium Hotels, Resorts and Limited Use Overnight Accommodations.
The City accepted the Commission’s definition of Limited Use Overnight
Accommodations with some minor changes, to replace the previous term Integrated
Resort. However, in their revised action, the City did not replace the terms in all areas
and some inconsistencies remain that must be addressed in the Commission’s suggested
modifications.

Avrticle 4a also includes the City’s proposed special requirements for these types of
overnight accommodations. The City’s proposed restrictions incorporate all of the
Commission’s suggested revisions related to conversion of existing hotels to limited term
overnight accommodations, requirements for CC&Rs and limitations on occupancy.

A definition is proposed for Hotel Owner/Operator which is essentially consistent with
the Commission’s previously suggested definition, however, the City has struck the
language from the definition that requires, if the hotel operator is separate from the hotel
owner, both shall be jointly and severally responsible for ensuring compliance with the
requirements of the LCP and any violations of the LCP and/or restrictions recorded
against the property. The City has removed any reference to joint and several liability
from both the condominium hotel and fractional hotel sections.

Among other more minor changes, the City’s re-submittal eliminates the Executive
Director’s ability to review and approve the deed restriction required by the condo hotel
and fractional hotel use restrictions as well as the provision allowing the Executive
Director to review and approve the CC&Rs for the condo and fractional hotels to insure
that they accurately reflect the required use restrictions. In just the fractional hotel
section, the City’s re-submittal includes new definitions for terms used in relation to such
developments, such as “Fractional Interest.” The new fractional hotel section also limits
the public’s right to reserve fractional units to just 60 days prior to their intended stay in
such units.

Article 12. Article 12 has been modified to update the Use Matrix in order to make it
more “user friendly” and to eliminate all further restrictions as indicated by the letter “L”
within the Use Matrix. The modifications also include a method by which to indicate
those uses that should be considered visitor-serving.

Article 41. The modifications to Article 41 consist solely of inserting “Economic
Development and Redevelopment Director” as the second person who can approve
administrative permits. All other requirements and provisions remain identical.

SPECIFIC FINDINGS FOR REJECTION. The standard of review for LCP
implementation submittals or amendments is their consistency with and ability to carry
out the provisions of the certified LUP. The City of Oceanside has numerous LUP
Policies regarding low-cost visitor-serving facilities as well as the need for a high cost
tourist destination in the beach area:

Coastal Access/Low Cost Visitor Serving Amenities/Priority Uses
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Lower cost visitor and recreational facilities shall be protected, encouraged and,
where possible, provided.

In granting approvals for new development within the Coastal Zone, the City shall
give priority to visitor-serving commercial recreational facilities over private
residential, general industrial or general commercial uses.

New recreational vehicle and camping facilities shall be encouraged within the
Coastal Zone, provided that the following criteria be met:

a. New facilities should be sited in areas where they can be compatible
with surrounding land uses.

b. Tent camping spaces as well as recreational vehicle spaces shall be
provided

The City shall continue to promote coastal tourism through the revitalization of
the coastal area and upgrading of visitor amenities.

The City shall evaluate methods for improving transient tax collection. Where
possible, transient tax revenues should be used to upgrade or maintain public
amenities used by tourists.

The City shall protect a minimum of 375 lower cost hotel and motel units and
220 recreational vehicle/camping sites within the coastal zone. Twenty
percent of those hotel/motel units shall be maintained in shorefront locations.
The City shall not allow any demolition of affordable hotel/motel units which
would allow the coastal zone inventory of such units to drop below the
number required by this policy. In order to verify its compliance with this
policy, the City shall report the inventory of affordable hotel/motel units to the
Coastal Commission on an annual basis [emphasis added].

Recreation and Visitor Serving Facilities - Summary of Major Findings

Public and Commercial Recreation:
16. While there appears to be an adequate inventory of lower cost and moderate
cost visitor accommodation on the beach, the City lacks a high quality tourist
destination hotel in the beach area.

Recreational and Visitor Serving Facilities - Policies

10. The City shall continue to promote coastal tourism through the revitalization
of the coastal area and upgrading of visitor amenities.
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The following Land Use Plan policies are contained in Oceanside’s Local Coastal
Program and are directly applicable to the nine-block Master Plan Area. These policies
were added to the City’s LCP as part of an amendment approved by the Commission in
1992:

Nine Block Master Plan.

General Policy #12.

The development of visitor-serving commercial facilities shall be encouraged
within the Strand Study Area, providing the following criteria are met:

a. Tourist and visitor oriented hotels are to be constructed in 2 phases
with 120-250 units per phase.

b. Visitor-serving commercial facilities shall be provided at a
minimum of 81,000 square feet

c. Development in Subdistrict 12, the three blocks adjacent to the
Oceanside Pier bounded by Pacific Street, Myers Street, Seagaze
Drive and Civic Center Drive shall be required to be master-planned to
insure a minimum intensity of visitor-serving commercial facilities to
include at least:

1. 92 hotel rooms, and

2. 33,600 square feet of visitor-serving commercial space.

1. Provision and Protection of Lower Cost Visitor-Serving Overnight
Accommodations.

There has been an increasing tendency to convert existing coastal recreational facilities
available to the public into membership only facilities, or to other types of ownership or
use patterns which restrict public access to shoreline areas. This tendency is most
obvious in the case of new or existing hotel type accommodations.

Pursuant to the public access policies of the Coastal Act, and particularly section 30213,
the relevant portions of which are included in the Oceanside LUP, the Commission has
the responsibility to insure that a range of affordable facilities be provided in new
development along the coastline of the state. The expectation of the Commission is that
developers of sites suitable for overnight accommodations will provide facilities which
serve people with a range of incomes. If development cannot provide for a range of
affordability on-site, the Commission historically has requireds mitigation often in the
form of in-lieu fees to be used to provide affordable accommodations off-site.
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The Commission’s policies addressing protection of existing and provision of new low
and moderate cost overnight visitor accommodations in the coastal zone have been
evolving over time to more specifically define what constitutes lower cost overnight
accommodations and to also establish criteria for determining when a fee in-lieu of actual
provision of lower cost units is appropriate. Also, in review of condo hotel and fractional
ownership development in prime visitor-serving areas, such as is represented by the
subject project specific component of this LCP amendment, the Commission hasis
attempteding to refine the restrictions on use of those types of facilities, to assure to the
maximum extent possible they operate as traditional hotels units when not owner-
occupied. In all cases, the amount of area designated and available for prime visitor-
serving uses, as well as the existing inventory and range of affordability of overnight
accommodations within the subject community, is a primary consideration.

The City of Oceanside is currently undergoing a period of redevelopment, and the City
has acknowledged the current Land Use Plan policies addressing protection of lower-cost
visitor-serving overnight accommodations, especially in areas designated and zoned for
visitor-serving uses, need to be applied. In response, the City of Oceanside completed a
hotel stock and market demand survey on April 19, 2007. This survey indicated that the
City currently has a strong stock of lower cost overnight accommodations. For the
survey, the City interpreted low cost accommodations as those with costs of less than or
equal to $100 per night, and included hostels, campsites, RV parks, and low cost hotels.
The survey submitted by PKF indicated that there are currently 12 facilities located
coastally (near-shore) whose average room rates are less than or equal to $100. These 12
facilities totaled 555 rooms available to the public in 2007. There are 8 other facilities
located further inland whose rates on average are also less than $100, for a total of 740
additional units available to the general public. The City of Oceanside also has two
recreational vehicle parks and 173 asphalt camping spaces that are available to the
general public. Oceanside RV Park fees range from $46-49/night and Paradise by the
Sea RV Park rents for between $49-75/night. The Harbor District’s asphalt overnight
parking spaces cost between $10-15/night. All of these support a range of affordability
and can be considered low cost. However, 5 additional projects are under review
currently at the City of Oceanside and none of these proposed developments will serve as
lower cost overnight accommodation.

These trends demonstrate that future redevelopment of these older hotel/motel units could
result in replacement overnight visitor-serving accommaodations that would not be
considered as lower cost. As such, the Commission finds the current stock of lower cost
overnight accommaodations should be protected; and moreover, a mechanism by which to
promote the future development of lower cost accommodation is also necessary. The
City’s amendment includes language for the protection of current hotel units from being
converted to limited use overnight facilities (i.e. Condominium Hotels and Fractional
Ownership developments), but does not protect these facilities from being demolished
and replaced by visitor-serving overnight accommodations that could not be considered
lower cost facilities. Furthermore, the City’s proposal does not include a mechanism by
which to insure that some portion of future visitor-serving accommodations will serve as
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lower cost facilities. Therefore, the proposed amendment is not consistent with the LUP
policy requiring the protection of lower cost accommodations.

The City of Oceanside has specific policies protecting a minimum of 375 lower cost hotel
and motel units and 220 recreational vehicle/camping sites within the coastal zone.
Twenty percent of these hotel/motel units (75 units) shall be maintained in shorefront
locations. In 2000, the City of Oceanside proposed an LCP amendment, to allow for the
development of a substantial hotel located shorefront and within the Nine-Block Pier
Area Master Plan area. This amendment request was denied by the Coastal Commission
on June 11, 2002 for numerous reasons. The available shorefront lower cost
accommodations (as protected by the City of Oceanside’s certified LUP) was reviewed as
a component of the staff report. The staff report concluded that the City at the time had
an ample supply of both nearshore and shorefront locations.

An updated list of those facilities that could be considered shorefront was included at that
time. When the City of Oceanside’s LCP was certified; a minimum number of shorefront
low cost overnight accommodation was determined: 75 units. At the time of certification
the Villa Marina, Marina Del Mar and Buccaneer were considered shorefront facilities.

In 2001, the Villa Marina and Buccaneer were no longer available to provide these low
cost accommodations. However, two other facilities (Oceanside Marina Inn and Robert’s
Cottages) were being considered as shorefront low cost overnight accommodation;
therefore, the City’s available accommodations were greater than the minimum
established by the LCP. The following list of available lower cost shorefront overnight
accommodations was included in the staff report for Oceanside LCPA 1-2001:

Shorefront Lower Cost Hotel/Motel Units

Name Location # of Units
Oceanside Marina Inn 2008 Harbor Drive North 52
Marina Del Mar 1202 N. Pacific 42
Robert’s Cottages 704 N. The Strand 24

Total: 118

Minimum required by LCP: 75

An updated survey of the current stock of lower cost hotel units was completed by PKF
Consulting. As discussed above, the report indicates that the majority of available units
within the City can still be considered lower-cost; however, the analysis did not include
which of these units were still located shorefront. Staff has reviewed the submitted report
and concluded that all of the above mentioned shorefront accommodations are still
operating. Marina Del Mar and the Marina Inn, however, can no longer be considered as
lower cost. Further, Robert’s Cottages have a minimum week long stay and range in
prices from $660-$1100/week and are individually owned vacation rentals that are
periodically available for rent at the owners’ discretion. Therefore, combining the
increase in prices at Marina Del Mar and the Marina Inn, and the week minimum stay
and individual ownership of Robert’s Cottages, there are no longer any units available on
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Oceanside’s shorefront that can be considered lower cost, thus inconsistent with the
minimum number of affordable units protected by the City’s LCP. While there are a
number of facilities (overnight camping and the Harbor) that can be considered “shore-
front,” the City’s LUP specifically requires that these units be in the form of either hotel
or motel rooms, and not camping sites. The Commission recognizes that Oceanside does
have a good supply of nearshore overnight accommodations, but the shorefront
developments specifically protected by the LCP have been completely eliminated; and, as
stated above, the project associated with this LCP amendment is for a development
located shorefront, that is not proposing any low cost overnight accommodation further
exacerbating the lack of low cost facilities at shorefront locations. Thus, as proposed, the
LCP amendment cannot be found consistent with the City’s certified LUP.

In its action on the previous submittal of the subject LCP amendment, the Commission
acknowledged the City’s existing inventory of lower cost overnight facilities in
nearshore, but not necessarily shorefront, areas as significant, particularly when
compared to other coastal communities. In addition, the City has an existing LUP policy
that protects a minimum of 375 lower cost hotel units in the City’s coastal zone, 20% of
which should be in shorefront locations. Therefore, the Commission did not suggest a
modification to the City’s LCP that would require a fee be collected in-lieu of actual
provision of lower cost units in connection with new development of high-cost overnight
facilities.

In past actions, the Commission has imposed an in-lieu mitigation fee to be used to
implement Section 30213 and to provide new lower cost overnight visitor
accommodations in the coastal zone. Recent examples include 5-99-169 (Maguire
Partners), 5-05-385 (Seal Beach Six), A-3-PSB-06-001 (Beachwalk Hotel), and A-6-
ENC-07-51 (Surfer’s Point). The most recent example included the requirement for a fee
of $30,000 per room for 25% of the proposed number of rooms. However, as discussed
above, the City of Oceanside’s certified LCP language expresses the need for a higher-
end facility within its coastal zone. Further, the City has already invested a substantial
amount of money into this development which; as proposed, is a public/private endeavor.
Therefore, while lower cost accommodations are preferential, it is not always feasible or
necessary; and, the City of Oceanside is one of the few cities where this situation is, in
fact, the case.

However, because the existing supply of lower cost overnight facilities in Oceanside is an
important rationale for not imposing the fee on high-cost development, the Commission
suggested a LCP implementation policy that would mirror the existing LUP policy and
encourage rehabilitation of existing hotels rather than demolition. Also, if demolition of
lower cost units was authorized, for replacement hotel development, if the new overnight
accommodation is not low or moderate cost, an in-lieu fee would be attached to 50% of
the new high-cost overnight accommodations to be used for development of hostels,
cabins, campgrounds, etc. in Oceanside or the North County coastal zone which are
inherently low cost. The City may also consider utilization of this fee to subsidize
construction of lower-cost motel accommaodations in the City’s shorefront to meet the
requirements of the certified LUP. The Commission’s more typical policy is to apply the
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fee to 100% of the demolished and unreplaced lower cost units, and potentially to 25% of
any new high-cost overnight accommodations. However, again, due to the existing
supply of lower cost motel units in Oceanside, and the current LUP policy that protects
375 of those units, the Commlssmn has waived the in I|eu fee requwement at thls tlme for
the City of Oceanside.-h3
cost-accommeodations:

The existing LUP policy requires that the City shall not allow any demolition of
affordable hotel/motel units which would allow the coastal zone inventory of such units
to drop below the number required in the policy, i.e. 375 lower cost hotel and motel units
and 220 recreational vehicle/camping sites within the coastal zone, with 20% of the
hotel/motel units maintained in shorefront locations. This is an important policy that
requires verification of compliance to include reporting the inventory of affordable
hotel/motel units to the Coastal Commission on an annual basis. Through review of this
LCP Amendment, it has become apparent the City has not been complying with all of the
requirements of this policy, and questions have been raised as to how the City intends to
protect at least 375 units of the existing stock of lower cost overnight accommodations.
Additionally, in its May 21, 2008 action, the City Council did not accept the
Commission’s suggested modifications requiring an in-lieu fee for demolition of existing
lower-cost units. Since the LCP Implementation Plan currently lacks any specifics
regarding the means to implement this LUP policy, the LCP Amendment, as submitted, is
not adequate to carry out the certified Land Use Plan.

2. Limited Use Overnight Accommodation.

The proposed amendment is partially a project driven amendment to accommodate a 384
unit traditional hotel with a portion of the rooms to be fractional ownership hotel units.
The amendment, as submitted, includes definitions for Condominium Hotels and
Fractional Ownership Hotels to be conditionally permitted in Subdistricts 1 and 12 (Nine
Block Pier Master Plan Area). The LCP includes development criteria applicable to these
areas which addresses height limits, setbacks, view preservation, public use requirements
and maximum density and intensity in order to provide for both public access and
commercial recreational and visitor-serving facilities within the nine-block area. The
purpose of the LCP policy language and master plan requirement was to assure that the
area would be redeveloped with hotel and commercial development consistent with the
public access and recreation policies of the Coastal Act and not allow the area to be
redeveloped with lesser priority development, such as residential and/or office use.
Subdistrict 12 is zoned for tourist and visitor-serving commercial uses. The objective of
Subdistrict 12 is to provide a special tourist/visitor oriented subdistrict that relates to the
pier, ocean, beach, marina and freeway. Permitted uses within this zone with a
Conditional Use Permit (CUP) include hotels, time-shares, commercial recreation and
entertainment, retail sales and eating and drinking establishments.

The project proponents have indicated that financing for traditional hotels is not
economically feasible. Limited Use Overnight Visitor Accommodations are proposed as
a means of financing a hotel-type facility. The project proponents have indicated that
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their goal in proposing a Limited Use Overnight Visitor Accommodation is to acquire
financial backing for the initial expense of constructing the hotel, which they assert could
not otherwise be built. The City has indicated that Subdistricts 1 and 12 are the only
areas they are proposing a Limited Use Overnight Accommodation, and given that
Subdistricts 1 and 12 are only 9 blocks, the opportunity for development of numerous
Limited Use facilities is minimal. In fact, given the size of the proposed development
and the requirements for commercial space within these subdistricts, it is highly unlikely
that any other Limited Use development would be feasible in these areas.

As cited above, Oceanside’s LCP gives greater priority to visitor-serving uses, which
include hotels and other uses that provide overnight accommodations and gives particular
preference to lower cost visitor-serving accommodations. Because condo-hotel units are
individually owned and subject to either no or varying length of stay restrictions, they can
be considered a quasi-residential land use that only functions part time as an overnight
visitor accommodation. As a quasi-residential land use, condo hotels raise concerns
relative to the extent they actually constitute a visitor-serving land use. In addition,
condo-hotels generally do not offer accommodations that can be considered “lower-cost,”
raising questions about the adequacy of supply of lower-cost visitor-serving
accommodations in the coastal zone.

The proposed amendment would accommodate both condo hotels and fractional
ownership hotels in the Redevelopment Area. By definition, in fractional ownership
hotels, at least some of the guest rooms are owned separately by multiple owners on a
fractional time basis. This means the owner receives an exclusive right to use an
individual unit for a certain number of days per year and each fractional unit will have
multiple owners. When a fractional ownership unit is not owner occupied by one of its
owners, it is made available to the general public through the hotel operator or an
independent rental agent hired by one of the individual owners. However, unlike condo
hotel units which have only one ownership interest that could occupy the unit for a
maximum 90 days per year, the fractional unit has the potential to be owner-occupied
100% of the time. Therefore, the City’s proposal limits the number of fractional units in
a limited term overnight accommodation to no more than 15% of the total number of
units. Restrictions are included to address the relationship between the operation and
rental of the traditional and fractional interest units and to assure all units function as a
traditional hotel when not owner occupied.

In its review of the previous LCP amendment in December 2007, the Commission
included a suggested modification imposing the same restrictions on Fractional Interest
units as they had for fractional interest hotels in the past, such as in the Commission's
action on the Huntington Beach LCP Amendment 2-06 in October 2006. It did not,
however, make the same minor revisions that were made to the Commission’s
previously-approved restrictions for condo hotel development. However, the
Commission did indicate that certain changes to the language might be necessary, as
restrictions for condominium hotels may not translate accordingly to Fractional Interest
units. Ssince December, the City and project proponents have brought to Commission
staff’s attention a number of concerns related to the Commission’s restrictions and actual
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operation of both fractional interest hotels and condo hotels. As a result of extensive
coordination between City and Commission staff and legal counsel for the project
proponent, revisions have been made to the restrictions which would apply to both condo
and fractional interest hotels. Therefore, the set of restrictions approved by the City
Council is different than that approved by the Commission in December 2007. Also,
since City Council action in May, additional changes have been identified and agreed to
between the City, Commission staff and the project proponent which must be reflected in
suggested modifications to the re-submittal.

However, there is one area of remaining concern disagreement-that-has-hot-been
adequately-addressed-through-the-propesed-submittal. This relates to responsibilities

between the owners and operators of any limited term overnight accommodation to
assure compliance with the recorded use restrictions and terms of the LCP designed to
require operation as a traditional hotel when not owner occupied. This is the single
greatest concern related to granting private ownership interest to overnight
accommodations in prime visitor-serving areas which must be reserved for priority
visitor-serving uses available to the general public. As proposed, the City has removed all
language that requires joint and several liability and responsibility between the owner and
operator of the hotel, and individual unit owners for compliance with the LCP and
recorded use restrictions.

The City believes;-hewever; that the Commission’s concerns regarding the need for joint
and several liability can be addressed through imposition of reporting requirements on
individual Condominium Hotel unit or Fractional Interest owners that require each owner
to certify their marketing efforts and the terms of any rental agreements entered into by

those owners for the use of thelr unlts Wh#e—the—%pe#tmg—mquwements—suggested—by

h&bmty—asre*plamed—abeve—The Commlssmn however, feels that several I|ab|I|ty is st|II

necessary. The main concern is that if the unit owner, project owner, or project operator
does not have any legally binding requirements, he/she may not be inclined to require the
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proper operation of the facility. Thus, the IP Amendment submitted by the City is
insufficient to carry out the policies in the LUP.

As submitted, the proposed changes to Articles 12 and 41 present no coastal issues.
Article 12 has been modified to reflect current uses and remove outdated uses in the
downtown area. As proposed, all coastally dependent uses will remain and as such the
LCP amendment can be found consistent with the City's certified LUP. Article 41 gives
the Economic Development and Redevelopment Director the ability to approve
administrative permits where prior only the Planning Director had the authority to do so.
The intent of this amendment is to streamline the administrative permit process, as often
the Economic Development and Redevelopment Director has better knowledge of the
permit application and may be more equipped to determine the administrative permit's
consistency with the City's certified LCP. As such, the amended Article 41 can also be
found consistent with the City's certified LCP as submitted by the City.

PART V. EINDINGS FOR APPROVAL OF THE CITY OF OCEANSIDE
IMPLEMENTATION PLAN AMENDMENT, IF MODIFIED

1. Provision and Protection of Lower Cost Visitor-Serving Overnight
Accommodations.

The City has proposed numerous changes to its Zoning Ordinances for both the
Redevelopment Area and the Downtown District. The majority of these modifications
are “house-keeping” changes and do not result in any inconsistencies with the City’s
certified LUP. However, included in the City’s submittal is the introduction of Limited
Use Overnight Accommodation, in the form of both Condominium Hotels and Fractional
Ownership Hotel developments. While the City has stated that these definitions and
proposed restrictions are project specific, the language used and the restrictions required
should be developed so that they can be applied to future projects as well. The City of
Oceanside, along with many other coastal cities, is not seeing any new lower cost
accommodations being proposed and instead is seeing multiple higher cost
accommodation requests within the coastal zone, thereby limiting the opportunities for
individuals to visit the coast line. The City of Oceanside has policies protecting lower
cost visitor-serving facilities as well as a specific policy protecting lower cost overnight
accommodations both within the City limits, as well as at the shoreline.

In its December, 2007 action on the previous submittal of this LCP amendment, the
Commission suggested modifications to protect existing lower-cost hotel units through
payment of fees in-lieu of providing lower cost units as a component of any demolition
and reconstruction of an existing hotel/motel development not proposing to replace the
existing lower cost units with either low or moderate cost units within the redevelopment
area. The Commission continues to maintain the City’s LCP should contain a policy that
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found consistent with the Coastal Act. However, at this time, in-lieu fees may not be the
most appropriate form of' mlthatlon for the Cltv of OceanS|de

As a component of the City’s permitting process, a preliminary study of low cost
facilities was completed. The findings of this survey indicated that the City has ample
low cost visitor-serving facilities. This study, however, does not exempt the City from
encouraging additional low-cost facilities or maintaining current uses, especially in areas
designated and zoned specifically for high priority visitor-serving uses. Additionally, the

City has an existing LCP Policy requiring the protection of a minimum of 375 low cost
hotel units. However, to date, how this policy is being implemented and/or enforced has
not been developed. For example, the language of this policy requires the City to submit
annual reports to the Commission that indicate how the stock of lower cost hotel units has
been modified over the previous 12 months. To date, the Commission has received no
such reports. In light of increasing construction costs and inflation in general, it is
becoming increasingly important to provide real methods for protecting existing
overnight accommodations.

The demand for lower cost facilities is easily recognizable state-wide. For example, in
Santa Monica, the average occupancy rate for its hostel was 96%, with the hostel
completely full about half the year. Further, 77 million people visited California State
Parks in the 2004-2005 fiscal year; 90% of which were parks located along the coast.
Further, the demand for campsites within these parks grew approximately 13% between
the years 2000 and 2005. According to the 2003 California Coastal Access Guide, only
12 properties were low-cost accommodations. The average daily room rate in San Diego
County for 2005 was $122, with a peak rate of $136 in July. The average occupancy rate
for the same year was 72.3%, with a peak rate of 86% in July. Because the proposed
development is located at a site zoned for visitor-serving amenities, and lower cost
recreational and overnight facilities are protected by the City’s LUP, lower cost facilities
are the priority development type at every site located within these zoning areas and

protected by the City’s LUP poI|C|es lheu@ttyd%melodeaﬂumbepoﬁpmﬁﬂon&to
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Typically the Commission will approve such types of developments only if accompanied
by some type of mitigation. While there have been numerous projects similar to the one
supported by this LCP_ Amendment, the mitigation was tailored to the specific project, or
what that location required. For example, in Rancho Palos Verdes, the development of a
hostel served as mitigation for the conversion of standard hotel rooms to condominium
hotels. Often, the project is required to pay fees in lieu of providing low cost overnight
accommodation within the specific development. However, as previously discussed,
mitigation is based on a case-by-case basis, and the City of Oceanside has proven to be
different from most other coastal cities in California. As previously discussed, the City
submitted a survey of their existing hotel units and the rates charged. The survey
concluded that when defining lower cost as "less than a hundred dollars a night," rate
over 90% of the City's existing facilities fits within that definition of low cost. Therefore,
requiring the proposed project to provide in lieu fees for low cost development would not
be appropriate given that the majority of the City's current facilities can be considered
lower cost.

Furthermore, the City already has an LUP policy requiring the protection of 375 hotel
units within the City's coastal zone. However, it is unclear how this number will be
protected long-term. It doesn't seem likely that the City could wait until there are only
375 units left in the City and simply deny any subsequent project that will result in the
loss of a lower cost unit. The policy also fails to address the hotel developments that
simply go out of business. The City cannot prevent a business that is no longer viable
from closing. Furthermore, as previously stated, some of the components of the existing
policy language are not being followed by the City, i.e. the annual reporting. Therefore,
language has been included in the City's Implementation Plan to better monitor and
enforce this existing LUP policy (ref. Suggested Modification #6).

Suggested modification #6 has three components. The first component again requires the
City to monitor lower cost units within the Coastal Zone. However, this language
requires that the City monitor the number of existing stock by reporting the status of the
current number of lower cost units within the Coastal Zone within all staff reports for any
overnight accommodations, which will then be forwarded to the Coastal Commission.
This requirement will provide up-to-date information when new permits are being sought.

The additional language also requires the City to monitor the protection of a minimum of
400 low cost units in the Coastal Zone. The existing LUP policy requires the protection
on 375 units. The protection of the additional 25 units will provide a buffer to help
address any unforeseen circumstances that might result in the stock of low cost units
dropping below 375. Furthermore, the additional number of units gives some leeway to
the City for approval of projects, so that hypothetically, the last project reviewed by the
City (perhaps removing units below the threshold) is not the only project penalized. This
provides a greater time period for the City to begin reviewing how they intend the assure
the protection of 375 rooms when the existing stock begins to decline.

The second component of the policy includes that when/if the inventory of lower cost
units is at 405, the City will pursue outreach to the existing property owners. The City
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may then provide resources, including their Facade Enhancement Plan which matches the
business owner's funds, to be made available for paintings, awnings, signage and
landscaping. This provides a method to encourage that the existing stock of hotel
developments to remain viable and to prevent the closing of outdated low cost hotels.

The third and final component of the policy requires deed restrictions for lower cost
units. In that, any project that is required to provide lower cost units (due to the
minimum number of units being protected) shall be required to record a deed restriction
against the property that will require the protection of the units as lower cost units and
that any such demolition and reconstruction will not result in the total number of units to
be less than a total of 400 units in the Coastal Zone.

In a constantly changing market, it can be difficult to define what price point constitutes
“lower-cost,” “moderate,” and “higher-cost” accommodations for a given area. With In
some these recent Commission actions, lower cost was loosely considered to be less than
$100 per night. The Commission gave direction to staff to better define what
accommodations can be considered lower cost. And, in response to this request, staff has
been working on not only an appropriate definition of what price can be considered lower
cost, but staff has also created a formula by which to determine what can be considered
low, moderate, and high cost accommodations within a specific area, that will reflect the
market, and any increase to costs, demand, etc.; thereby creating a dynamic tool for
accurately determining what a feasible "lower cost overnight accommodation™ is. The
proposed formula is based on hotel accommodations (single room, up to double
occupancy) in California.

Currently, the formula by which to determine the absolute price of "lower cost" overnight
accommodations is still in its infancy, and Commission staff is continuing to work to
refine the formula. In order to determine what could be considered lower cost within the
entire state, information was taken from Smith Travel Research website
(www.visitcalifornia.com). The research data available from this website is widely used
by public and private organizations. The information on the website was used to obtain
the average room rate for hotel bookings made statewide. Commission staff isolated the
rates of what could be considered "peak time" (July and August) so that an accurate
assessment of what a member of the public would actually pay could be determined.
Data was collected from 2003 to 2007. Based on these figures an average rate for 2008
was projected (ref. Table 1).
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Table 1. Statewide Average Room Rates for 2003 to 2007 projected
through 2008
Projected

2003 2004 2005 2006 2007 2008
January $95.39 $92.07 $96.64 | $104.32 $112.12 $114.22
February $95.16 $97.35 | $100.62 | $108.30 $118.07 $121.72
March $93.70 $96.42 | $100.33 | $109.68 $116.64 $122.10
April $93.18 $95.03 | $102.25 | $110.49 $117.31 $124.04
May $93.88 $96.65 | $102.39 | $112.08 $119.02 $125.82
June $92.46 $95.86 | $102.82 | $111.96 $119.01 $126.73
July $95.09 $98.70 | $106.31 | $116.39 $124.45 $132.92
August $96.28 | $100.18 | $107.37 | $116.81 $124.82 $132.88
September $92.56 $95.48 | $105.66 | $112.45 $119.84 $128.41
October $94.65 $98.32 | $104.60 | $115.48 $123.43 $131.40
November $91.10 $93.86 | $101.67 | $110.55 $118.38 $126.12
December $86.19 $90.51 $96.12 | $103.92 $110.06 $117.05
ANNUAL
AVERAGE $93.30 $95.87 | $102.23 | $111.04 $118.60 $125.28
Source: Smith Travel Research, California Tourism, June 2003
through June 2007. http://www.visitcalifornia.com/page.php?id=526
[14 January 2008].
*2008 value projected using exponential regression based on 2003
throuagh 2007 wvalues.

The projected price paid by visitors to hotels throughout California in the months of July
and August for 2008 is $132.90. This calculated number is then used as a baseline by
which to compare specific coastal regions of the State. Staff researched San Diego
region visitor data, and it was determined that July and August were the peak visitor
months (ref. Chart #1) and as such, the hotel rates will be collected from those time
frames, again to gain a more accurate assessment of what people are actually paying to
visit San Diego County's coast.
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Chart 1. San Diego Overnight Visitors
San Diego Overnight Visitors 2002 through 2007
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Source: San Diego Convention & Visitors Bureau, San
Diego County Visitor Industry Summary.
<http://www.sandiego.org/nav/Travel /ResearchAndRepor
te> [5 March 2008].

Staff then used the AAA website to research hotel/motels stock within San Diego
County. All hotels surveyed were required to meet a certain level of quality, safety, and
cleanliness. This was accomplished by requiring that all hotel/motel developments
inventoried meet the criteria of one or two diamonds as rated by AAA. According to the
AAA website, One and Two Diamond rated facilities can be described as:

One Diamond - These establishments typically appeal to the budget-minded
traveler. They provide essential no-frills accommodations. They meet the
basic requirements pertaining to comfort, cleanliness and hospitality.

Two Diamond - These establishments appeal to the traveler seeking more than
the basic accommodations. There are modest enhancements to the overall
physical attributes, design elements, and amenities of the facility typically at a
moderate price.

To develop a sample of lower cost hotels in the coastal zone, the AAA website was again
used to obtain a stock of lower cost hotels within 5 miles of the coast. To be most
meaningful, peak season room rates are used. The peak visitor months in San Diego for
both day and overnight visitors are July and August. The sample resulted in
identification of 55 One or Two Diamond hotel/motel developments within this research
area. Of the 55 hotels originally surveyed, 25 were within the coastal zone and 8 of these
charged room rates less than the state average. The rates charged for the months of July
and August of these 8 developments (ref. Table #2) were then determined and averaged.
The average charge for a room of One or Two Diamonds (as rated by AAA) that were
found within the coastal zone and were charging less than the state average is $108.35.
This number was then used to determine how San Diego County's average room rates
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compare to the state wide average of $132.90. By dividing the average for San Diego
($108.35), by the State average ($132.90), a percentage is given that can be used in the
future. This percentage represents what a reasonable difference (108.35/132.90= .82 or
82%) would be between the statewide nightly average rate and San Diego County's
average for lower cost accommodation in the coastal zone.

Table 2.
UNDER STATE
AVERAGE
AAA July |  August

Hotel Name Rating Address City Average | Average
1444 N Coast

Ocean Inn 2 Diamonds | Highway 101 Encinitas | $109.65 | $108.68
186 N Coast

Portofino Beach Inn 2 Diamonds | Highway 101 Encinitas | $114.99 | $114.99

Days Inn

Encinitas/Moonlight 133 Encinitas

Beach 2 Diamonds | Blvd Encinitas | $131.58 | $132.23

Imperial

Southbay Travelodge 2 Diamonds | 1722 Palm Ave | Beach $106.58 | $97.23
909 N Coast

Motel 6 2 Diamonds | Hwy Oceanside | $83.89 | $84.54
1501 Carmelo

Days Inn at the Coast 2 Diamonds | Dr Oceanside $93.91 $93.50
1919 Pacific San

Days Inn Harbor View | 2 Diamonds | Highway Diego $126.84 | $107.39

Days Inn Mission 4540 Mission San

Bay/Sea World 2 Diamonds | Bay Drive Diego $119.52 | $108.00

AVERAGE $108.35

This formula represents a comparison between two averages that will both reflect the
current market trend, so that the most appropriate definition of lower cost is utilized.
Using this definition, lower cost overnight accommodations in the San Diego coastal area
would be any establishment that costs less than 82% of the current peak, statewide
average ($132.90). This percentage can then be taken to find what the appropriate
definition of "lower cost overnight accommodation™ would be in the future. Any person
wanting to determine whether or not the proposed development would meet the criteria of
"lower cost” would simply access the Smith Travel website, obtain the current statewide
average, and multiply this number by .82. If the development's proposed daily room rate
is less than the computed number (current statewide average x .82), that development can
be considered "lower cost”. It may be appropriate to re-survey the entire county
periodically to reflect any changes in the tourist market specific to San Diego County.
This formula could be used for all coastal areas in the State, after an initial survey similar
to the AAA survey discussed above has been completed.
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When attempting to define "lower cost," it becomes apparent that some developments are
innately lower cost, and some are higher cost; however, not everything that is not lower
cost automatically becomes high cost. The policies of Chapter 3 of the Coastal Act
require the Commission to protect a range of affordability and; as such, a definition for
what can be considered moderately priced accommodations are also necessary. The
above discussed statewide average is $132.90. Again this number was taken during the
peak season for tourism. As such, this number represents what a general populous can
and would be willing to pay. The San Diego County average for lower cost
accommodation is 82% of the statewide average. Moderately priced overnight
accommodations should reflect the local market, and as such, can be defined
incorporating both of these averages. Because San Diego County rates are approximately
20% below that of the state, moderately priced accommodations would start at above this
rate (Statewide average x .82). At some point, a survey of hotels charging more than the
statewide average could be undertaken. But for now, an estimate of “higher cost” can be
defined as those hotels with daily room rates 20% (rounding up from the 18% baseline
percentage to be conservative) higher than the statewide average of $132.90, or $159.48.
Therefore, rates between $108.35 and $159.48 would be considered moderately priced
and those above $159.48 would be considered high cost.

It is important to note that staff utilized the AAA website to obtain site specific
information on the hotel/motel inventory for San Diego County. Staff acknowledges that
not all hotel/motel stock for the County of San Diego is represented on the AAA website;
however, given that the survey included a total of 55 different establishments within the
survey boundaries, it can be fairly concluded that the AAA survey is a good
representation of the types of and prices for hotel/motel units countywide. Furthermore,
the rates do not reflect discounts for multiple night stays; each rate obtained was for one
night only. The rates do not reflect discounts for exclusive groups, such as AAA
members or AARP members. The formula does, however; develop a method by which a
definition of low- and moderate-cost can be determined for any specific area within
California that adequately reflects the current market conditions.

The Commission has historically interpreted 25% as a reasonable amount of the total
development to protect a range of affordability. Under the Coastal Act and specified in
the certified LUP, each development on critical land reserved for visitor uses should
provide some lower cost amenities to support public use and coastal access. As stated
above, the current trend, and the project enabled by this LCP amendment, includes 0% of
the unlts servmg as Iower cost accommodatlon —heweveHheeGemnmssmms#et

factity- Tvplcally a pr0|ect such as the one proposed would be a perfect opportunlty for
the standard in-lieu fees to be required, thereby resulting in some type of protection of
lower cost overnight accommodations. However, in this case, the LUP and IP policies
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protecting 375 units will be sufficient to protect a reasonable number of affordable units
within the Coastal Zone.

Historically, the Commission has considered 25% to be an adequate amount of the stock
of available units to be defined as low cost. Currently, the City has 90% of its stock
functioning as lower cost units. This number was determined by using $100/night as the
figure to define lower cost. As previously noted, since the survey took place,
Commission staff has updated its definition of lower cost accommodation to include units
up to the price of $108.35/night. Therefore, some additional units may be considered low
cost given the updated definition. Furthermore, because the policy protects low cost
hotel/motel units, other low cost overnight accommodations such as camping have not
been included. As previously mentioned, the City has two recreational vehicle parks and
173 asphalt camping spaces that are available to the general public. Oceanside RV Park
fees range from $46-49/night and Paradise by the Sea RV Park rents for between $49-
75/night. The Harbor District’s asphalt overnight parking spaces cost between $10-
15/night. All of these support a range of affordability and can be considered low cost.

As such, the City currently provides a much greater number of lower cost units (>90%),
then previously accepted by the Commission (25%).
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In conclusion tFhe City’s LUP requires that lower cost facilities be protected, encouraged
and provided, as well as the policy specific for the protection of lower cost overnight
accommodation within the coastal zone and at shorefront locations. A suggested
modification has been included in the City's implementation plan assuring that 400 lower
cost units are protected within the City's coastal zone. This will provide for a buffer to
accommodate development, or existing hotels to close without resulting in a decrease in
low cost units to below 375 units as specified in the certified LUP. Furthermore, the
suggested modification includes lanquage that provides additional means to protect
existing hotel units through a Facade Enhancement Program, and through requiring future
developments with lower cost requirements to record a deed restriction protecting these
units as lower cost in perpetuity. This, in addition to considering the vast existing stock
of lower cost units in the City, will be sufficient to protect the number of lower cost units
within the Coastal Zone in the City of Oceanside. Therefore, for the reasons outlined
above, the Commission finds that only if modified as suggested, can the proposed
amendment be found consistent with the City of Oceanside’s LUP.

2. Limited Use Overnight Accommodations.

The City of Oceanside has proposed to allow limited use overnight facilities within the
Downtown District. Limited use overnight accommodations have consistently been
considered semi-residential, and not the most desirable use within areas reserved and
zoned for visitor-serving uses. Therefore, in order to maximize the visitor-serving use
within these Limited Use Overnight Visitor Accommodations, limits and restrictions
must be imposed on the number of units per hotel project for which limited use
ownership rights may be created and sold, and on use of the units by separate owners, as
well as on how the overall hotel is operated.

The City has included language in its submittal which requires that privately owned units
not occupied by the owner(s) or their guests must be made available for overnight rental
by the general public in the same manner as the traditional hotel units. This achieves two
ends: 1) it increases the facility’s visitor-serving function by increasing the number of
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transient overnight accommodations units available to the general public, and 2) it
promotes the likelihood that the overall facility will be perceived as a facility available to
the general public. The City also included maximum percentages for individual rooms to
be utilized as limited use overnight accommodation. Condominium Hotels would be
limited to a maximum percentage of 25% of the total rooms, and Fractional Ownership
hotels would be limited to 15%. Also regulated by the City, the combination of
timeshares, fractional ownership units and condominium hotels could not exceed 25% for
any development. This is important because the initial cost of being an individual owner
of any of these limited use accommodations is not considered low cost, as it is often well
out of the affordable range for the public. If a development was proposed as 100%
limited use overnight accommodations, those facilities would be restricted to only allow
those who can afford this initial purchase cost to stay at the facility. As such, by
restricting the percentage of limited use overnight accommodation allowed within any
proposed development, these facilities will remain available to a larger portion of the
public.

The City also included in their proposed language length of stay restrictions. These
restrictions include a maximum stay of 90 days per calendar year, with a maximum of 29
consecutive days of use during any 60 day period. These restrictions prohibit individual
owners from staying for extended periods of time, which would further restrict the
visitor-serving uses within the facility. Lastly, the City prohibited the conversion of any
existing hotel/motel units into Limited Use Overnight Accommodations. Thus, it
attempted to protect the existing stock of unrestricted overnight facilities. However, the
City did not include detailed provisions for the maintenance of such restrictions, nor did
it include provisions for the protection of the portion of the units operating as unrestricted
overnight facilities.

It is important that all units in the condominium hotel, both condominium-hotel units, as
well as traditional units, be operated by a single hotel operator (of their respective
facilities). This includes booking of reservations, check-in, maintenance, cleaning
services, and similar responsibilities of hotel management. This requirement is important
as a means of assuring the hotel does not convert to a limited ownership-only hotel and to
maximize its visitor-serving functions. Because the traditional hotel rooms are not
limited only to those who have purchased ownership interests, they are available to a
much larger segment of the population. Thus, it is important that the number of
traditional guestrooms not decrease, because the greater number of traditional
guestrooms, the greater the visitor-serving function of the hotel.

These restrictions and requirements must be implemented as part of the Fractional
Ownership and Condominium-Hotel operations. Consequently, a specific entity
responsible for implementing the restrictions and requirements must be identified. An
appropriate entity would be one that has access and control over the entire facility. The
facility’s owner/operator is in the position to implement the necessary restrictions and
requirements. Therefore, the suggested modifications reference the hotel owner-operator
as the entity responsible for implementing the restrictions and requirements.
Furthermore, although the hotel may be owned and operated by the same entity, this is
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not certain. Therefore, measures must be in place to address a situation where the hotel is
owned and operated by two separate entities. It must be clear that, in such a situation,
beth the owner and the operator are responsible, and indeed liable, for carrying out their
individual responsibilities for implementing the requirements and restrictions imposed
upon each facility. This is reflected in the suggested modifications through the language
addressing several liability.

By ensuring that each entity is liable for complying with their respective responsibilities,
the suggested modifications insure that these obligations and responsibilities will be
fulfilled.

Furthermore, both the City and the Executive Director of the Coastal Commission reserve
the right to require a full-scale audit of the hotel. Because the suggested modifications
make it clear that all parties are severally responsible for complying with the CDP, if one
of the requirements imposed by the CDP for the hotel is not fulfilled by the responsible
party, it would be a violation of the Coastal Development Permit, and can be pursued as
such.

The City’s proposal eliminates the Executive Director’s ability to review and approve the
deed restriction that is required to insure that none of the traditional hotel units in either
the Condominium Hotel or as part of the Fractional Ownership Hotel development are
converted to limited use units. The proposal also does not provide the Executive Director
with the authority to approve the CC&Rs for either type of hotel, so the Executive
Director will not have the ability to require changes to the CC&Rs that might better
reflect the required use restrictions for these types of facilities. While these changes to
the Commission’s suggested modifications limit the Executive Director’s oversight of the
implementation of these conditions, they do not change the intent of these requirements
which is to provide notice to any future owners of any type of interest in these projects
that these hotels are subject to the restrictions outlined in the LCP.

Because the City’s proposal limits the Executive Director’s authority to review the deed
restrictions and CC&Rs, however, it is particularly important that he or she may request
an audit of hotel operations, if he or she reasonably believes that the reports submitted by
the hotel operators to demonstrate compliance with the special conditions of the CDP are
materially inaccurate. Through a third party audit of hotel operations, the Executive
Director will be able to review and assess whether the hotel is being operated consistent
with the conditions of the coastal development permit. The Commission therefore makes
changes to Suggested Modifications 4 and 5 to retain the Executive Director’s ability to
request a third party audit of hotel operations.

It is only through the use restrictions and other conditions requiring these limited use
facilities to operate in such a manner that they will maximize public access that these
types of limited use facilities may be found consistent with the City’s certified LUP.
Thus, an effective enforcement mechanism is necessary to insure that the hotel owner,
operator and individual condo unit or Fractional Interest owners are complying with each
of the conditions of the coastal development permit. The Commission’s suggested
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modifications impose joinrt-and several liability on the owner and operator so that they
have an egual incentive and interest in complying with the conditions of the CDP. The
Commission also suggests modifications that insure that each individual condo unit or
Fractional Interest owner is jeintly-and severally liable with-the-hetel-ownerand-operator
for any violations of the conditions of the CDP with respect to each owner’s individual
interest. Through imposition of jeint-and several liability, the Commission, or the City,
may more effectively enforce the conditions of the CDP, thus insuring that the hotels are
operated in such a manner as to maximize public access.

In conclusion, the City of Oceanside’s LUP requires that lower cost visitor and
recreational facilities be protected. The subject of this LCP amendment is overnight
accommodations within the Commercial Visitor district. Thus, the specific type of
visitor-serving facility to be protected under this amendment is lower cost overnight
visitor accommodations. The proposed amendment is partially a project driven
amendment. The project driving the amendment is expected to include both limited use
and high cost overnight accommodations. The City of Oceanside has proposed a number
of definitions and restrictions to better serve the community. Howeve r, the amendment,
as proposed, does not include adequate protection for the maintenance of its present
hotel/motel inventory of lower cost overnight accommaodation, especially given the City’s
requirement for protection of shorefront lower cost overnight accommodation. Also the
amendment, as proposed, does not include adequate restrictions on the Limited Use
Overnight Accommodations proposed within this amendment. However, with the
suggested modification for protection of overnight accommodations and for the
demolition and redevelopment of existing hotel/motel, lower cost overnight
accommodations will be both protected and augmented. Further, with the suggested
modifications for the operation of any Limited Use Overnight Accommodation, the
visitor-serving opportunities within areas designated and zoned to serve visitor-serving
uses will be protected. Therefore, the proposed amendment can only be found consistent
with the City’s certified LUP with the inclusion of the above discussed suggested
modifications.

PART VI. CONSISTENCY WITH THE CALIFORNIA ENVIRONMENTAL
QUALITY ACT (CEQA)

Section 21080.9 of the California Environmental Quality Act (CEQA) exempts local
government from the requirement of preparing an environmental impact report (EIR) in
connection with its local coastal program. The Commission's LCP review and approval
program has been found by the Resources Agency to be functionally equivalent to the
EIR process. Thus, under CEQA Section 21080.5, the Commission is relieved of the
responsibility to prepare an EIR for each LCP.

Nevertheless, the Commission is required in an LCP submittal or, as in this case, an LCP
amendment submittal, to find that the LCP, as amended, does conform with CEQA
provisions. As outlined in the staff report, the IP amendment, as proposed is inconsistent
with the land use policies of the certified LUP. However, if modified as suggested, the
amendment can be found in conformity with and adequate to carry out all of the land use
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policies of the certified LUP. Therefore, the Commission finds that approval of the LCP
amendment as modified will not result in significant adverse environmental impacts
under the meaning of CEQA. Therefore, the Commission certifies LCP amendment 1-07
if modified as suggested herein.

(G:\San Diego\Reports\LCPs\Oceanside\OCN LCPA 2-08 D Downtown_Resubmittal RF.doc)



City of Oceanside LCPA 2-08
Downtown “D” District
Page 50



City oF OCEANSIDE

Economic & Community Development

November 6, 2008

Sherilyn Sarb

Deputy Director, San Diego District
California Coastal Commission
7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4421

Re: City of Oceanside Revisions to LCP Amendment
LCPA-200-07/ZA-200-07 (“D” District)

Dear Ms. Sarb:

Thank you very much for continuing work with us on this last issue regarding the City’s
Local Coastal Plan Amendment. It was both the City of Oceanside’s and the hotel
developer’s understanding that when the Coastal Commission took their action July
2008, it was to remove all references to “joint and several liability” from all parties. As
this is not Coastal staff's understanding, it is necessary to get final clarification from the
Commissioners.

We have attached a letter from Mr. Scott Turner, of Cox Castle, legal counsel for the
developer, which outlines their concerns regarding the owner and operator being held
jointly liable for each others actions. In addition, we have included the minutes from the
July 2008 Coastal Commission meeting, where we believe the Commission intended on
removing joint liabiity from all parties.

Since the Coastal Commission still needs to approve the Revised Findings from the July
2008 meeting, we are taking the Revised Findings to the Oceanside City Council
November 19, 2008 for their approval. We will include the results of the Coastal
Commission’s Action on November 13, 2008, and will be forwarding the entire packet to
you to expedite the final approval. We are hopeful that we could then be back to the
Coastal Commission in December 2008, for our Revised Findings hearing and final
certification in January 2009.

We have forwarded all of the documents to all of the Coastal Comsinsioooo b
and will have extra copies available at the November 13, : EXHIBIT #1
Correspondence from the City
and Agent
1 LCPA #2-08 Downtown "D" District
300 North Coast Highway, Oceanside, CA 92054-2885, P. {{& 1 of 3 pages
www.cl.oceanside.ca.us California Coastal Commission




have any questions please give me a call me at 760-435-3355 or Kathy Baker,
Redevelopment Manager at 760-435-3547.

Sincerely,
N\ C‘_.Q
Jane McVey

Economic & Community Development Director

cc:  Peter Weiss, City Manager
Kathy Baker, Redevelopment Manager

3]



i COXCASTLENICHOLSON p— Cox, Castle & Nicholson LLP

19800 MacArchur Boulevard, Suite 500
[rvine, California 92612-2480
P 949,476.2111 F 949.476.0256
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D. Scorr Tumner
949,260.4627

sturner@coxcastle.com

November 6, 2008

Ms. Jane McVey

Economic and Community Development Director
City of Oceanside

300 N. Coast Highway

Qceanside, CA 92054

Re: Oceanside LCPA
Dear Jane:

Pursuant to our discussion this morning with the Peter Douglas and Sherilyn Sarb
of the Coastal Commission, we have been asked to state the principal reason why the LCPA
should not include joint and several liability of a hotel operator and a hotel owner of a
condominium hotel project or a fractional interest project for the acts and omissions of one
another which lead to non-compliance with the LCPA.

First, we believe that the Commission intended to eliminate the concept of joint
and several liability between the hotel operator and the hotel owner at its July 9 hearing on the
LCPA.

We further believe that the premise behind Staff’s desire for such joint and
several liability is based on an incorrect premise. This premise is that one party does have the
power, contractually or operationally, to control the conduct of the other with respect to
compliance. In fact, neither the hotel operator nor the hotel owner will have any such control
over the other. For this principal reason, it is fundamentally unreasonable to hold one liable for
the conduct of the other. Further, because the hotel operator and the hotel owner will, in our
case, be separate parties, the requirement of joint and several liability wiil unreasonably
complicate our arms length negotiations with a hotel operator without adding any significant
assurance of compliance with the LCPA.

Very truly yours, %ﬂ\’—’\
D. Scott Tumer

DST/mwb

- WWW.COXCastle.com . Los Angeles | Orange County | San Francisco
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