
STATE  OF  CALIFORNIA -- THE  RESOURCES  AGENCY  ARNOLD SCHWARZENEGGER,  Governor 

CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 
7575 METROPOLITAN DRIVE, SUITE 103 
SAN  DIEGO,  CA    92108-4421   
(619)  767-2370  

Thu 7b  Staff: Toni Ross-SD 

 Filed: February 5, 2008 
 49th Day: March 25, 2008 

 Staff Report: February 20, 2008 
 Hearing Date: March 5-7, 2008 
 
 

STAFF REPORT AND RECOMMENDATION ON APPEAL 
SUBSTANTIAL ISSUE 

 
 
LOCAL GOVERNMENT:  City of Carlsbad  
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-CII-08-019 
 
APPLICANT:  City of Carlsbad  
 
PROJECT DESCRIPTION:  The dredging, improving and long-term maintenance of portions of 

Agua Hedionda and Calavera Creeks for flood control enhancement purposes.  The portion 
of the project in the Costal Zone is the portion of Agua Hedionda Creek from the El 
Camino Real Bridge to the downstream side of Cannon Road Bridge.  

 
PROJECT LOCATION:  At and near the intersection of El Camino Real and Cannon 

Road and within the nearby Rancho Carlsbad residential community. 
 
APPELLANTS:  Preserve Calavera, c/o Diane Nygaard. 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
 
              
 
SUBSTANTIVE FILE DOCUMENTS:  Certified City of Carlsbad LCP; the City of 

Carlsbad staff report and file for CDP 06-04; City of Carlsbad Planning 
Commission Resolution #6379; Letter from Preserve Calavera dated January 24, 
2008, Letter from the Carlsbad Watershed Network dated January 24, 2008; City 
of Carlsbad Drainage Master Plan Update EIR dated June 13, 2007; Appeal form 
from Preserve Calavera. 
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I.  Appellants Contend That:  The appellants contend that the project as approved is 
inconsistent with numerous City of Carlsbad LCP provisions, including: (1) the 
procedures for issuing a Notice of Final Action; (2) the previously approved 1994 Master 
Drainage Plan; (3) the mitigation requirements for impacts to wetlands; (4) the 
requirement to avoid and minimize wetland impacts; (4) the requirement to adequately 
survey biological resources.  The appellants also contend that the project, as approved, 
has not been finalized as the EIR has yet to be certified and the mitigation requirements 
and locations have yet to be determined.  The appellants further contend that alternatives 
that would result in fewer impacts to wetlands and wildlife corridors have not been 
adequately evaluated. 
              
 
II.  Local Government Action:  A coastal development permit was approved by the 
Planning Commission on January 16, 2008.  The development was approved with 
conditions pertaining to the certification, adoption and approval of the EIR and 
Mitigation, Monitoring and Reporting Program, as well as all other discretionary review 
permits.  An additional condition requires that all grading be completed outside the 
shorebird breeding season, or receive approval from the responsible wildlife agencies.  A 
further condition requires that the long-term maintenance of the project shall occur 
according to the Monitoring and Maintenance Plan contained within Appendix B on the 
Final EIR (04-02) and its associated Mitigation Monitoring and Reporting Program.   
              
 
III. Appeal Procedures:  After certification of a municipality’s Local Coastal Program 
(LCP), the Coastal Act provides for limited appeals to the Coastal Commission of certain 
local government actions on coastal development permit applications.  One example is 
that the approval of projects within cities and counties may be appealed if the projects are 
located within appealable areas as defined in Coastal Act §30603.  The grounds for such 
an appeal are limited to the assertion that “development does not conform to the 
standards set forth in the certified local coastal program or the [Coastal Act] public access 
policies.”  Cal. Pub. Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
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Commission may proceed directly to the de novo portion of the hearing on the merits of 
the project then, or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts the de novo portion of the hearing on the permit application, the applicable test 
for the Commission to consider is whether the proposed development is in conformity 
with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:        I move that the Commission determine that Appeal No. 

A-6-CII-08-019 raises NO substantial issue with respect 
to the grounds on which the appeal has been filed under 
§ 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
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RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-CII-08-019 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 
     1.  Project Description/Permit History.  
 
     a.  History. 
 
The approved project includes the dredging of both Agua Hedionda and Calavera Creeks.  
The area located within the Coastal Zone, and thus the subject of this appeal, includes 
only that portion of the project in Agua Hedionda Creek from the El Camino Real Bridge 
to the downstream side of the Cannon Road Bridge (ref. Exhibit Nos. 1-3).  The original 
segments of Agua Hedionda and Calavera Creeks in this location were constructed as 
man-made waterways in approximately 1969.  These waterways are not navigable and do 
not have any associated public access trails.  The basic project description for dredging of 
Agua Hedionda and Calavera Creeks was included in the City’s 1994 Master Drainage 
Plan.  Due to a series of significant storm events in 2005, the City of Carlsbad approved 
an emergency coastal development permit for the dredging of both creeks in 2006.  The 
dredge work included the removal of approximately 30,000 to 40,000 cubic yards of 
sediment to restore the channels to their original design conditions.  All of the vegetation 
removal associated with the project was located within the Coastal Zone.  Because of the 
nature of the construction, a Federal Consistency determination was waved by the 
Coastal Commission because the project would require an after-the-fact Coastal 
Development Permit that would be appealable to the Coastal Commission (ref. Exhibit 
#9).  The project resulted in impacts to approximately five acres of wetlands and 
associated vegetation.  While the City states that all impacts were intended to be within 
the Coastal Zone, given that there are no as-built plans, or post-construction surveys, it is 
unclear at this time what portion of the 5 acres of wetland impacts were located within 
the Coastal Zone.  To date, no CDP following-up on the emergency permit has been 
approved by the City, nor has the mitigation for the wetland impacts associated with this 
previous dredging been completed.   
 
     b.  Proposed Project 
 
As approved by the City, 3,000 linear feet of dredging will be conducted in Agua 
Hedionda Creek and 3,400 linear feet of dredging in Calavera Creek.  However, the exact 
distance included within the Coastal Zone has not been specified.  Agua Hedionda Creek 
is proposed to be widened by 27 ft. and dredged to up to 6 ft. in depth.  The work at this 
site would include dredging as well as; dewatering, beach and non-beach spoil disposal 
and bridge stabilization.  Calavera Creek would be widened from 4-9 ft. and its slope 
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would be repaired and enhanced and drop structures (gabions) would be constructed to 
control storm water velocity.  The project includes long term maintenance (including 
future sediment and vegetation removal), removal and replacement of eroded concrete 
aprons and down drains, construction of a desilting basin within the channel for 
temporary sediment control measures during construction and for permanent sediment 
control as part of the long term maintenance plan for Agua Hedionda Creek, the removal 
of retaining walls, the installation of rock slope protection for slope stability and 
structural enhancement to the bridges including providing monolithic structures by 
encasement of existing bridge piers.  The project also includes the construction of a 
permanent access road between El Camino and Cannon Road bridges.   
 
Calavera Creek flows along the north boundary of Rancho Carlsbad and joins Agua 
Hedionda Creek, which passes through the center of the community, just upstream of El 
Camino Real.  From their confluence, Agua Hedionda Creek continues and exits the 
Rancho Carlsbad community under El Camino Real.  West of El Camino Real, Agua 
Hedionda Creek bends west, where it passes beneath Cannon Road and flows into a 
natural stream channel that drains into Agua Hedionda Lagoon (ref. Exhibit 2).  Again, 
the area located within the Coastal Zone, and thus the subject of this appeal, includes 
only those improvements within Agua Hedionda Creek from the El Camino Real Bridge 
to the downstream side of the Cannon Road Bridge (ref. Exhibit Nos. 1-3).   
 
The project should take four to five months.  The EIR indicates that impacts will be 
mitigated to the level of insignificance; however, no mitigation acreage has been 
determined for impacts associated with dredging and vegetation removal within the 
Coastal Zone.   
 
The primary goal of this project is to protect existing development from flooding.  
Rancho Carlsbad is an existing residential mobile home community located east of El 
Camino Real and south of Cannon Road (ref. Exhibit #1-3).  Over 50% of the mobile 
homes 278 of the 504 units) are located within the floodplain.  As modified by this 
project, all but approximately 9 of the 278 lots would be alleviated or partially alleviated 
from the potential for flooding during a 100 year flood event.   
 
The City of Carlsbad has, with this action, approved a dredging effort in addition to the 
one it approved through an emergency permit in 2006.  This new dredging project will 
take place in the same location as the prior project, and this new project also includes 
various other improvements, all of which would serve to better protect the surrounding 
and downstream developments from flooding.  An EIR has been completed, but not yet 
certified, for this project.  The EIR includes the work associated with the subject appeal 
as well as an updated Drainage Master Plan for the City of Carlsbad.  This CDP includes 
approval for the dredging of Calavera and Agua Hedionda Creeks in addition to 
associated flood control improvements.  The City has included in their permit analysis 
findings indicating that the current project is consistent with the previously approved 
Master Drainage Plan that is incorporated into the currently certified LCP.  Therefore, the 
approved dredging is not reliant upon the approval of an LCP amendment for the updated 
Drainage Master Plan that is included in the previously referenced EIR. 
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The City of Carlsbad certified LCP contains six geographic segments as follows:  Agua 
Hedionda, Mello I, Mello II, West Batiquitos Lagoon/Sammis Properties, East Batiquitos 
Lagoon/Hunt Properties and Village Redevelopment.  This project is located within the 
Mello II segment of the City and as such, all applicable policies certified for the Mello II 
segment area are the standard of review for this project.  Policies contained within other 
segments of the City of Carlsbad LCP are not applicable and therefore are not included.   
 
     2.  Impacts to Wetlands/Environmentally Sensitive Habitat Areas (ESHA).  The 
appellants contend that the approval of the coastal development permit is inconsistent 
with several policies pertaining to the protection of wetlands/ESHA included in the City 
of Carlsbad’s certified LCP.  Specifically the appellants contend that the project, as 
approved by the City, is not designed to minimize and/or avoid impacts to wetlands to the 
extent feasible.  The appellants claim that the project fails to mitigate for impacts to the 
wildlife corridor that exists at this location.  The appellants also contend that because 
mitigation is not yet specified, it is unclear that the impacts to wetlands/ESHA will be 
adequately mitigated.  The appellants further contend that the project is inconsistent with 
the “no net loss” policy of the Habitat Management Plan (HMP) in that mitigation for the 
impacts associated with the dredging in 2006 have not been completed, and therefore the 
true impacts for this development cannot be adequately assessed until the previous 
project’s mitigation requirements have been fulfilled.  The City of Carlsbad’s LCP has 
specific policies pertaining to protection of wetlands/ESHA and state in part: 

 
Mello II Policy 3-1.2 – Environmentally Sensitive Habitat Areas (ESHA) 
 
Pursuant to Section 30240 of the California Coastal Act, environmentally sensitive 
habitat areas, as defined in Section 30107.5 of the Coastal Act, shall be protected 
against any significant disruption of habitat values, and only uses dependent on those 
resources shall be allowed within those areas. 
 
Mello II Policy 3-1.7 Wetlands 
 
Pursuant to California Public Resources Code Section 30121 and Title 14, California 
Code of Regulations Section 13577(b), ‘wetland’ means lands within the coastal 
zone, which may be covered periodically or permanently with shallow water and 
include slat water marshes, freshwater marshes, open or closed brackish water 
marshes, swamps, mudflats and fens.  Wetland shall include land where the water 
table is at, near, or above the land surface long enough to promote formation of 
hydric soils or to support the growth of hydrophytes, and shall also include those 
types of wetlands where vegetation is lacking and soil poorly developed or absent as 
a result of frequent and drastic or other substances in the substrate.  A preponderance 
of hydric soils or a preponderance of wetland indicator species shall be considered 
presumptive evidence of wetland conditions. 
 
Wetlands as delineated following the definitions and boundary descriptions in Section 
13577 of the California Code of Regulations. 
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Pursuant to California Public Resources Code Section 30233, no impacts to wetlands 
shall be allowed except as follows: 
 

a. The diking, filling, or dredging of open coastal waters, wetlands, estuaries and 
lakes shall be permitted in accordance with other applicable provisions of this 
division, where there is no feasible less environmentally damaging alternative, 
and where feasible mitigation measures have been provided to minimize 
adverse environmental effects, and shall be limited to the following: 

  
[…] 
 

 (5)  Incidental public service purposes, including and not limited to, 
burying cables and pipes or inspection of piers and maintenance of 
existing intakes and outfall lines. 

 
b. Dredging and spoils disposal shall be planned and carried out to avoid 

significant disruption to marine and wildlife habitats and water circulation.  
Dredge spoils for beach replenishment should be transported for such 
purposes to appropriate beached or into suitable long shore current systems. 

 
c. In addition to the other provisions of this section, diking, filling or dredging in 

existing estuaries and wetlands shall maintain or enhance the functional 
capacity of the wetland or estuary… 

 
Mello II Policy 3-1.8 – Wetland Mitigation Requirements 
 
If impacts to a wetland are allowed consistent with Policy 3-1.7, mitigation shall be 
provided at a ratio of 3:1 for riparian habitats and 4:1 for saltwater or freshwater 
wetland or marsh impacts. 
 
Mello II Policy 3-1.9 – No Net loss of Habitat 

 
There shall be no net loss of Coastal Sage Scrub, Maritime Succulent Scrub, Southern 
Maritime Chaparral, Southern Mixed Chaparral, Native Grassland, and Oak 
Woodland within the Coastal Zone of Carlsbad.  Mitigation for impacts to any of 
these habitat types, when permitted, shall include a creation component that achieves 
no net loss standard.  Substantial restoration of highly degraded areas (where 
effective functions of the habitat type have been lost) may be substituted for creation 
subject to the consultation and concurrence of the U.S. Fish and Wildlife Service and 
the California Department of Fish and Game (wildlife agencies).  The Coastal 
Commission shall be notified and provided an opportunity to comment upon 
proposed substitutions of substantial restoration for the required creation component.  
Development shall be consistent with Policy 3-1.2 of this section, unless proposed 
impacts are specifically identified in the HMP; these impacts shall be located to 
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minimize impacts to Coastal Sage Scrub and maximize protection of the Coastal 
California gnatcatcher and its habitat. 
 

The project, as approved by the City, consists of dredging of Agua Hedionda Creek as 
well as construction of the following improvements: 
 

1)  Removal and replacement of eroded concrete aprons and down drains 
2)  Slope stabilization with slope treatment material 
3)  Construction of a desilting basin within the channel for temporary sediment 

control measures during construction and for permanent sediment control as part 
of the long term maintenance plan for Agua Hedionda Creek 

4)  Installation of drop structures (gabions) to control stormwater velocity 
5)  Removal of retaining wall 
 

The appellants contend that the project, as approved by the City, does not adequately 
assess the impacts to the wildlife movement corridor Link B – as included in the City’s 
certified HMP.  Link B connects Core areas two, three and four, and is considered an area 
where revegetation and enhancement could be beneficial (ref. Exhibit # 10).  This 
wildlife movement corridor is currently disrupted by construction of three roadways in 
the project area.  The appellants contend that the only functioning part of this corridor 
that remains is the actual creek channel.  The EIR does include statements that this area 
functions as a moderate quality movement corridor.  The EIR determined that the bridge 
over-crossing of Agua Hedionda Creek at El Camino Real has sufficient height to allow 
mammal species to go under.  The EIR also indicates that some temporary impacts will 
result to the wildlife corridor during construction but that these impacts are not 
signification and therefore do not require mitigation.  To date, the City has not yet 
provided the Commission with full size site plans indicating the location of the 
improvements listed above.  In the absence of these plans, it is unclear where slope 
stabilization treatments will be located.  Therefore, it is unclear what impact these 
treatments may have on movement within the wildlife corridor.  Further, as stated 
previously, the project also includes structural enhancement to the bridges to include 
providing monolithic structures by encasement of existing bridge piers.  These 
monolithic structures may impede the movement of wildlife at the over-crossing 
referenced in the EIR.  Neither of these potential impacts were addressed by the EIR or 
the City’s approval.  As it is not clear what impacts (either temporary or permanent) the 
approved development will have on existing wildlife corridors, the project, as approved 
by the City, is not consistent with the policies within the HMP, which is included in the 
certified LCP, that protect said wildlife corridors. 
 
The appellants further contend that the City, in its approval of the project, did not 
adequately avoid and/or minimize impacts to wetlands to the extent feasible as required 
by the certified LCP.  The project analysis failed to assess other flood control methods, 
such as control of erosion and sediment load upstream, or to incorporate these 
alternatives into the project design.  The appellants contend that if these alternatives were 
addressed, most, if not all of the proposed dredging of Calavera and Agua Hedionda 
Creeks might not be necessary.  The City’s LCP requires that impacts to wetlands be 
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approved only where there are no feasible less environmentally damaging alternatives.  
Further, the appellants contend that the portion of the dredging located in the Coastal 
Zone could be done by hand, thus eliminating the need for storage and an access road in 
this area.  This is of particular concern to the appellants because most of the sensitive 
resources identified in the biological survey are located in this area.  The City did not 
address this as an alternative.  Therefore, as approved, the City failed to look at 
alternatives for decreasing sediment load upstream and for minimizing impacts 
associated with the staging and access for future dredging, and therefore the project is not 
consistent with the City’s certified LCP. 
 
The Final EIR states that the project will result in temporary impacts to 4.2 acres of 
riparian habitat (including 3.8 acres of wetlands, and .4 acres of “bank”).  In a different 
section, the EIR states that the project will result in impacts to 5.41 acres of CDFG 
Jurisdictional Area (area in the Coastal Zone).  It is unclear at this point whether the total 
impacts include the temporary impacts or if these impacts are separate.  Further, the EIR 
does not assess what portion of these temporary impacts are located within the Coastal 
Zone.  Because it is unclear what the amount of total impacts will be within the Coastal 
Zone, it is unclear how this project should be mitigated.  Further, the EIR does not 
calculate the amount of mitigation required, nor does it determine how or where these 
mitigation requirements will be fulfilled, therefore, even if the project approved by the 
CDP complies with the EIR, it will still be inconsistent with the LCP policies cited 
above.   
 
Furthermore, the appellants contend that the mitigation requirements for the emergency 
dredging conducted in 2006 have yet to be fulfilled.  It is unclear where this mitigation 
will occur, but as stated in the HMP, mitigation for these impacts should occur within the 
Coastal Zone, and as stated in the LCP, the diking, filling or dredging in existing 
estuaries and wetlands shall maintain or enhance the functional capacity of the wetland or 
estuary.  To date, the wetland areas impacted by the previous dredging have not been 
restored onsite, nor have those impacts been adequately mitigated.  In fact, the required 
follow-up CDP for this emergency dredging has not yet been reviewed or approved by 
the City.  The EIR considers impacts associated with the previous dredging separate from 
the proposed project, in that, the areas impacted by the previous dredging were not 
included in the total impacts.  The appellants contend that the wetland function needs to 
be brought back to the condition prior to the recent activities and only then can adequate 
mitigation for additional impacts be assessed.  Therefore, it is unclear what the impacts of 
this previous development were, how these impacts will be mitigated and how the 
impacts relate to the proposed dredging.  As such, the project as approved is not 
consistent with the City’s policies pertaining to mitigation for unavoidable wetland 
impacts. 
 
The fourth contention raised by the appellants relating to wetland impacts pertains to the 
biological reports.  The most recent plant surveys were conducted in 2002 and the most 
recent bird surveys were conducted in 2005.  The City’s LCP and HMP do not include 
limitations for biological surveys.  As such, the dates of the biological surveys are not 
reason enough to consider these reports inconsistent with the LCP based on policy alone.  
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However, standard practice typically requires that biological reports be completed within 
a year of the project approval.  The extent of mitigation for possible impacts to sensitive 
birds includes the avoidance of active nests only.  However, the appellants contend that 
avoiding active nests alone is not sufficient to assure protection of the birds.  Commission 
biological staff has yet to review the biological reports for the project and as such, it is 
not clear if the project impacts can be adequately assessed without updated vegetation 
and sensitive bird surveys.   

 
Lastly, the appellants claim that there are no project conditions required to assure 
compliance with the provisions of the HMP regarding mitigation.  However, as stated 
above, the resolution associated with this development does include conditions requiring 
that the project is subject to the certification, adoption and approval of the EIR and 
Mitigation, Monitoring and Reporting Program, as well as all other discretionary review 
permits.  This mitigation plan that must be approved in order for the EIR to be certified 
will have to be consistent with the HMP, however, given that the details for mitigation 
requirements are uncertain at this point, substantial issue may be raised with respect to 
the scope of mitigation required. 
 
In conclusion, the appellants contend that the project, as approved by the City, is not 
consistent with the certified LCP in that project alternatives were not properly addressed, 
biological surveys are outdated, impacts associated with the second dredging project 
(subject review) cannot be determined until the mitigation for the previous dredging has 
been completed, and, given that the impacts have not been completely detailed nor the 
mitigation measures regarding revegetation determined, it is unclear if these sensitive 
resources are being adequately protected.  For these reasons, the Commission finds that 
this project raises a substantial issue regarding the consistency of the project to the 
certified LCP’s policies pertaining to wetland impact avoidance and mitigation and 
protection of sensitive resources. 
 
     3.  Inconsistency with the Approved 1994 Master Drainage Plan.  The appellants 
contend that the project, as approved by the City, is inconsistent with the 1994 Master 
Drainage Plan, included by reference within the Certified LCP.  Therefore, because this 
project is not consistent with the project described within the Master Drainage Plan, the 
modifications to the project should require an amendment to the LCP, and because no 
such amendment has been approved by the Commission, the project is therefore 
inconsistent with the current certified LCP.  The appellants have indicated that the City of 
Carlsbad is currently in the process of amending the LCP to reference an updated Master 
Drainage Plan (MDP) (the Master Plan that is a component of this project’s EIR).  The 
updated MDP includes the project as it is currently proposed.  The appellants contend 
that the current project has a larger footprint than the project described in the current 
MDP, which will result in more wetland impacts and thus, require more mitigation.  The 
updated MDP will also include plans for on-going maintenance which will add temporary 
intermittent impacts for many years.  The following policies are contained within the 
current certified LCP and state: 
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Mello II Policy 3-4 – Grading and Landscaping Requirements 

 
a) All development must include mitigation measures for the control of urban runoff 
flow rates and velocities, urban pollutants erosion and sedimentation in accordance 
with the requirements of the City’s Grading Ordinance, Storm Water Ordinance, 
Standard Urban Storm Water Mitigation Plan (SUSMP), Master Drainage Plan, and 
the following additional requirements.  The SUSMP, dated April 2003 as amended, 
the Master Drainage Plan (1994) are hereby incorporated into the LCP by reference.  
Development must also comply with the San Diego County Hydrology Manual to the 
extent that these requirements are not inconsistent with any policy of the LCP. 
 
f)  Development projects should be designed to comply with the following site design 
principles: 
 

1) Protect slopes and channels to decrease the potential for slopes and/or channels 
from eroding and impacting storm water runoff…… 

3) Preserve, and where possible, create or restore areas that provide important 
water quality benefits, such as riparian corridors, wetlands and buffer zones.  
Land acquisition of such areas shall be encouraged. 

4) Provide development-free buffer zones for natural water bodies. 
5) Minimize the amount of impervious surfaces and directly connected 

impervious surfaces in areas of new development and redevelopment. 
6) Where feasible implement site design/landscape features to slow runoff and 

maximize on-site infiltration of runoff….. 
9) Limit disturbances of natural water bodies and natural drainage systems caused 

by development including roads, highways and bridges. 
 

[…] 
 
q)  Any minor changes made pursuant to the above list shall be accompanied by a 
finding that the changes will improve and better protect coastal water quality.  The 
City Engineer or Planning Director shall notify the Executive Director to determine 
whether an LCP amendment is necessary, and if necessary, shall subsequently apply 
for an LCP amendment for these changes. 
 
Mello II Policy 4-7 Flood Hazards 
 
(f) Master Drainage Plan.  
 
  Adopt the provisions of the Master Drainage Plan to ameliorate flood and 
drainage hazards within the planning area. 
 

At the present time, Commission staff does not have the current plans for the City of 
Carlsbad’s MDP.  It is therefore not possible at this point to ascertain whether or not this 
project, as approved, is within substantial conformance with the current Master Drainage 
Plan for the dredging of Calavera and Agua Hedionda Creeks.   However, the City of 
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Carlsbad Planning Commission found, when it approved of this project, that the project is 
consistent with the Drainage Master Plan.  These findings state: 
 

Planning Commission approval of the three permits above (EIR certification, Zoning 
and LCP modifications for the updated Drainage Master Plan, and the CDP and 
associated approvals for the dredging of both creeks) for the dredging of Agua 
Hedionda and Calavera creeks is dependent upon certification of the Final EIR but is 
not dependent upon approval of the DMP update.  This is because dredging of the 
creeks is a component of the current Master Drainage and Storm Water Quality 
Management Plan adopted in 1994 [emphasis added]……All aspects of the project, 
including the proposed Local Coastal Program and Zoning Ordinance amendments 
and permits to dredge and improve the creeks, are consistent with the applicable 
portions of the General Plan, remaining portions of the Zoning Ordinance and the 
Local Coastal Program not proposed for change [emphasis added]…. 
 

Again, based on the statements above, it appears the City has made the finding that the 
project is consistent with the current Master Drainage Plan and thus the LCP.  However, 
as noted above, the Commission has not yet had the opportunity to make its own findings 
with respect to whether or not the project, as approved by the City, is consistent with the 
current MDP, as the current MDP has not yet been provided to Commission staff for such 
review.  Therefore, the Commission finds the project raises a substantial issue with 
regards to the grounds on which the appeal was filed. 
 
     4.  Certification of the Environmental Impact Report.  The appellants contend that the 
Notice of Final Action was sent prematurely as the environmental review document 
(EIR) has yet to be certified by the City Council.  The Costal Development Permit (CDP) 
has been approved by the City of Carlsbad Planning Commission, however, only the City 
Council can approve the EIR.  Therefore, the appellants contend that by sending the 
Notice of Final Action prior to EIR certification the CDP is inconsistent with the City’s 
Certified LCP.  The appellants contend that because the CDP is subject to the approval of 
the EIR, it is therefore invalid until such certification is approved.  However, the City of 
Carlsbad does not have any policies regarding the EIR certification process when 
approving coastal development permits within the certified LCP.  Included below is the 
condition included in the CDP referencing the requirement of the certification of the EIR. 

 
Planning Commission Resolution 6379 
 
9) This approval is granted subject to the certification, adoption, and approval of the 

Environmental Impact Report (EIR 04-02) and Mitigation Monitoring and 
Reporting Program, SUP 06-02 and HMPP 06-03, and is subject to all conditions 
contained in Planning Commission Resolutions No. 6376, 6380, 6381 for those 
other approvals incorporated herein. 

 
The appellants contend that in order for the Notice of Final Action sent to the Coastal 
Commission to be valid, the EIR for the project must first be certified by Carlsbad’s City 
Council.  As previously stated, the EIR for this project also includes the updated 
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Drainage Master Plan for the City of Carlsbad.  The Coastal Commission does not 
include in its review of appealed projects whether the associated EIR is adequate; the 
Commission’s standard of review is whether the project approved in the CDP is 
consistent with the certified LCP.  The City of Carlsbad LCP does not contain any 
policies that require an EIR to be certified prior to the issuance of a costal development 
permit.  And, because the City of Carlsbad’s certified LCP does not require that all 
environmental documents or Environmental Impacts Reports (EIR) be certified prior to 
CDP approval, this contention does not raise a substantial issue. 
 
In conclusion, the project as approved by the City, raises several concerns regarding the 
consistency of the project to the City of Carlsbad’s certified LCP.  The main concerns the 
appellants raise include the lack of detail included in the mitigation requirements for the 
dredging and vegetation removal, the inadequate analysis for alternatives or impacts to 
the wildlife corridor located at this site and the lack of information regarding impacts 
specific to the Coastal Zone.  Further, given the time constraints, staff has not yet 
reviewed the project for its consistency with the 1994 Master Drainage Plan, included in 
the City’s LCP.  The project therefore raises substantial issue for the above stated 
reasons. 
 
 
 
 (G:\San Diego\Reports\Appeals\2008\A-6-CII-08-19 Agua Hedionda Creek Dredg SI stfrpt.doc) 
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