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Appellants

Local government
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SLO Land Corporation

Commissioners Mike Reilly and Sara Wan

San Luis Obispo County

Approved with conditions on April 6, 2007: Minor Use Permit/Coastal
Development Permit (CDP) Number D020030P.

Undeveloped roughly 31,300 square foot site consisting of three lots between

“E” Street and Little Cayucos Creek in Cayucos, San Luis Obispo County.

Project description Construction of three two-story single family dwellings (SFDs) ranging from
approximately 3,200 to 3,600 square feet (including garages), and related road
access and utility improvements (including construction on adjacent
properties). The project includes placement of about half of the site (in the
Little Cayucos Creek riparian corridor) into an open space conservation

gasement.

File documents San Luis Obispo County Final Local Action Notice for CDP Number

D020030P; San Luis Obispo County Certified Local Coastal Program (LCP).
Staff recommendation ...Substantial Issue; Approve with Conditions

Summary of Staff Recommendation: San Luis Obispo County approved a Minor Use Permit/Coastal
Development Permit (CDP) to allow the construction of three new two-story single family residences,
including access and related improvements, on three undeveloped lots totaling approximately 31,300
square feet adjacent to and including a portion of the Little Cayucos Creek riparian corridor. The project
also includes the placement of roughly half of the site (in the Little Cayucos Creek corridor) into an
open space conservation easement. The project is located in the LCP’s Estero planning area between
“E” Street and Little Cayucos Creek in the town of Cayucos.

Staff recommends that the Commission find that the project raises substantial issues as to conformity
with San Luis Obispo County LCP policies and standards that require the protection of riparian and
related environmentally sensitive habitat area (ESHA) resources. The SFDs and related development are
sited within 5 feet of the Little Cayucos Creek riparian corridor (although the County’s approval
references 10 feet, the approved plans show a 5-foot setback). At this location, the Little Cayucos Creek
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riparian corridor also includes a Monarch butterfly habitat area, and development is sited within about
10 feet of this portion of the riparian corridor. Little Cayucos Creek and its riparian corridor, including
the Monarch butterfly habitat within it, are categorically ESHA per the LCP, and a 5- (or even 10-) foot
setback is inconsistent with both the LCP’s ESHA protection policies and with the LCP’s minimum 20-
foot setback required for this creek riparian area. The project does not qualify for an exemption from or
an adjustment to this mandatory setback requirement because there are feasible, less environmentally
damaging alternative project designs that can meet the LCP’s setback requirements.

Staff further recommends that the Commission approve the project subject to conditions to protect creek
resources, Monarch butterfly habitat, and water quality, and to address construction-related impacts. The
primary way this is achieved is to apply the LCP’s prescribed 20-foot creek riparian setback to protect
both the creek/riparian corridor and the Monarch habitat within it, consistent with the Commission
ecologist’s recommendation for protecting these resources. As conditioned, the approval would provide
for a building envelope of approximately 10,000 square feet that would allow for the same number of
SFD units as proposed, up to three residential units, albeit in a more confined space further away from
the riparian and related resources on the site. To further address LCP requirements, special conditions
also require that an open space/conservation deed restriction be recorded over the riparian habitat and
buffer area, and require that native landscaping, restoration, and maintenance to enhance and protect
riparian and Monarch resource values occur within this habitat and buffer area in perpetuity.

Staff notes that, as of the date of this staff report, staff and the Applicant are in agreement on the
parameters of the staff recommendation, including maintaining a 20-foot setback from the Little
Cayucos Creek riparian corridor and its Monarch habitat, and including the enhancement of the resource
value of this area.

Motions and resolutions to find substantial issue and to approve the project subject to the staff
recommendation can be found on page 5.
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VII. Exhibits
Exhibit A: Regional Location Map
Exhibit B: Project Vicinity Map
Exhibit C: Parcel Map
Exhibit D: Original Design Site Plan (shows original vegetation)
Exhibit E: County Approved Site Plan
Exhibit F: County Final Local Action Notice on CDP Decision: Findings and Conditions
Exhibit G: Appeal of County’s CDP decision
Exhibit H: Graphic Depiction of Maximum Allowable Building Envelope
Exhibit I: DFG Project Referral, March 2005
Exhibit J: Central Coast Archaeology: Phase 111 Mitigation Report, July 2006
Exhibit K: Settlement Agreement (Case No. CV 040191)
Exhibit L: Biological Assessments and Reports (excerpts)
Exhibit M: Memo from San Luis Obispo County Environmental Division dated February 1, 2005
Exhibit N: Notice of Voluntary Merger (Document # 2005024021)
Exhibit O: Aerial Photos
Exhibit P: Correspondence
Exhibit Q: Memo from Coastal Commission Ecologist Dr. Jonna Engel

I. Appeal of San Luis Obispo County Decision

A. San Luis Obispo County Action

On April 7, 2007, San Luis Obispo County approved a Minor Use Permit/CDP for three new two-story
residences on three lots subject to conditions (see Exhibit F for the County’s adopted findings,
conditions, and related materials supporting this action). Notice of the County’s action on the CDP
application was received in the Coastal Commission’s Central Coast District Office on April 26, 2007.
The Commission’s ten-working day appeal period began on April 27, 2007 and concluded at 5pm on
May 10, 2007. One valid appeal was received during the appeal period (see below).

B. Appeal Procedures

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP decisions
in jurisdictions with certified LCPs. The following categories of local CDP decisions are appealable: (a)
approval of CDPs for development that is located (1) between the sea and the first public road
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line of
the sea where there is no beach, whichever is the greater distance, (2) on tidelands, submerged lands,
public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the
seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties,
approval of CDPs for development that is not designated as the principal permitted use under the LCP.
In addition, any local action (approval or denial) on a CDP for a major public works project (including a
publicly financed recreational facility and/or a special district development) or an energy facility is
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appealable to the Commission. This project is appealable because it is located in an LCP-designated
sensitive coastal resource area and it is within 100 feet of a stream.

The grounds for appeal under Section 30603 are limited to allegations that the development does not
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of the
Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project unless a
majority of the Commission finds that “no substantial issue” is raised by such allegations. Under Section
30604(b), if the Commission conducts a de novo hearing and ultimately approves a CDP for a project,
the Commission must find that the proposed development is in conformity with the certified LCP. If a
CDP is approved for a project that is located between the nearest public road and the sea or the shoreline
of any body of water located within the coastal zone, Section 30604(c) also requires an additional
specific finding that the development is in conformity with the public access and recreation policies of
Chapter 3 of the Coastal Act. This project is not located between the nearest public road and the sea, and
thus this additional finding would not need to be made if the Commission approves the project following
a de novo hearing.

The only persons qualified to testify before the Commission on the substantial issue question are the
Applicant, persons who made their views known before the local government (or their representatives),
and the local government. Testimony from other persons regarding substantial issue must be submitted
in writing. Any person may testify during the de novo CDP determination stage of an appeal.

C. Summary of Appeal Contentions

The Appellants contend that the County-approved project is inconsistent with the LCP’s creek riparian
habitat and Monarch butterfly habitat protection requirements. The Appellants further contend that the
policies of the LCP intended to protect the Little Cayucos Creek riparian ESHA were not adequately
considered in the County’s approval of the project, and the project could result in the degradation and
disturbance of the Little Cayucos Creek and the Monarch butterfly riparian ESHA area (see Exhibit G
for complete appeal text).

D. Commission Hearing History

The appeal was filed on May 10, 2007. Pursuant to Section 30621 of the Coastal Act, an appeal hearing
must be set within 49 days from the date that an appeal is filed. The 49th day in this case was June 28,
2007. On May 16, 2007, the Applicant waived the right for a hearing to be set within the 49-day period
to allow Commission staff sufficient time to review the project information and the Appellants’
contentions. The matter was subsequently set for the July 11, 2007 hearing, and a staff report and
recommendation was distributed ahead of that hearing. On July 3, 2007, the Applicant exercised their
one right to postpone the de novo hearing on their application® so that they could develop additional
information for consideration by the Commission. The Applicant subsequently completed and submitted
this material, which has been considered in this report, and the item was set for the Commission’s June
2008 hearing calendar.

! Pursuant to California Code of Regulations (CCR) Section 13073(a).
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II. Staff Recommendation on Substantial Issue

Staff recommends that the Commission determine that a substantial issue exists with respect to the
grounds on which the appeal was filed. A finding of substantial issue would bring the project under the
jurisdiction of the Commission for hearing and action.

Motion. | move that the Commission determine that Appeal Number A-3-SLO-07-024 raises no
substantial issue with respect to the grounds on which the appeal has been filed under Section
30603 of the Coastal Act.

Staff Recommendation of Substantial Issue. Staff recommends a NO vote. Failure of this
motion will result in a de novo hearing on the application, and adoption of the following
resolution and findings. Passage of this motion will result in a finding of No Substantial Issue
and the local action will become final and effective. The motion passes only by an affirmative
vote by a majority of the Commissioners present.

Resolution to Find Substantial Issue. The Commission hereby finds that Appeal Number A-3-
SLO-07-024 presents a substantial issue with respect to the grounds on which the appeal has
been filed under Section 30603 of the Coastal Act regarding consistency with the certified Local
Coastal Program and/or the public access policies of the Coastal Act.

I11. Staff Recommendation on CDP

Staff recommends that the Commission, after public hearing, approve a coastal development permit for
the proposed development subject to the standard and special conditions below.

Motion. | move that the Commission approve Coastal Development Permit Number A-3-SLO-
07-024 pursuant to the staff recommendation.

Staff Recommendation of Approval. Staff recommends a YES vote. Passage of this motion
will result in approval of the coastal development permit as conditioned and adoption of the
following resolution and findings. The motion passes only by affirmative vote of a majority of
the Commissioners present.

Resolution to Approve a CDP. The Commission hereby approves the coastal development
permit on the ground that the development as conditioned, will be in conformity with the
provisions of the San Luis Obispo County certified Local Coastal Program. Approval of the
coastal development permit complies with the California Environmental Quality Act because
either 1) feasible mitigation measures and/or alternatives have been incorporated to substantially
lessen any significant adverse effects of the development on the environment, or 2) there are no
further feasible mitigation measures or alternatives that would substantially lessen any
significant adverse impacts of the development on the environment.
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The Commission finds and declares as follows:

V. Conditions of Approval

A. Standard Conditions

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the Permittee or authorized agent, acknowledging
receipt of the permit and acceptance of the terms and conditions, is returned to the Commission
office.

Expiration. If development has not commenced, the permit will expire two years from the date on
which the Commission voted on the application. Development shall be pursued in a diligent manner
and completed in a reasonable period of time. Application for extension of the permit must be made
prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be resolved by the
Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee files with the
Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and it is
the intention of the Commission and the Permittee to bind all future owners and possessors of the
subject property to the terms and conditions.

. Special Conditions

Final Site Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
Permittee shall submit two copies of Final Site Plans to the Executive Director for review and
approval. The Final Site Plans shall be substantially in conformance with the site plans submitted to
the Coastal Commission (Preliminary Grading, Drainage and Utility Plan by Triad/Holmes
Associates dated received in the Coastal Commission’s Central Coast District Office November 15,
2007) but shall show the following changes to the project:

(a) Little Cayucos Creek Setback. Other than habitat restoration related development (see special
condition 2 below), all development, including but not limited to cut and fill slopes, retaining
walls, drainage features, fencing, decking, and parking areas, shall be set back a minimum
distance of 20 feet from the upland edge of Little Cayucos Creek riparian vegetation (see Exhibit
H for a graphic depiction of the required 20-foot setback).

(b) Approved Development Envelope. All areas of the site outside of the Little Cayucos Creek
Riparian Habitat Area and its required setback (see parts (a) and (c) of this Special Condition)
shall be demarked as the Approved Development Envelope (see Exhibit H for a graphic
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depiction of the Approved Development Envelope). Wood burning fireplaces or equivalent shall
be prohibited within the Approved Development Envelope.

(c) Little Cayucos Creek Riparian Habitat Area. The area of the site outside of the Approved
Development Envelope shall be demarked as the Little Cayucos Creek Riparian Habitat Area
(see Exhibit H for a graphic depiction of the Little Cayucos Creek Riparian Habitat Area), where
development and uses shall be limited to restoration, enhancement, protection, and interpretation
of the Little Cayucos Creek riparian and Monarch Butterfly habitats (see also Special Conditions
2 and 8).

(d) Site Access. All access to the residential units from E Street shall be clearly identified on the
Final Site Plans, and shall include verification that the access has been reviewed and approved
by: (1) the appropriate San Luis Obispo County representatives with respect to improvements in
the Birch Street right-of-way; (2) the Cayucos Fire Chief with respect to fire safety regulations;
and (3) the Cayucos School District, including that the School District has provided the
Permittee an easement or equivalent legal right for any such access across their property.

The Permittee shall undertake development in accordance with the approved Final Site Plans.

Landscape Restoration and Enhancement Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the Permittee shall submit four copies of a Landscape Restoration and
Enhancement Plan (LREP) to the Executive Director for review and approval. The LREP shall
provide for riparian corridor and Monarch butterfly landscape restoration and enhancement in the
Little Cayucos Creek Riparian Habitat Area (see Special Condition 1), with the goal of enhancing
and restoring this area to a self-sustaining and high resource value natural habitat state. The LREP
shall be prepared by a qualified restoration ecologist, and shall take into account the specific
condition of the site (including soil, exposure, temperature, moisture, wind, etc.), as well as
restoration and enhancement goals. At a minimum, the plan shall provide for the following:

(a) A baseline assessment, including photographs, of the current physical and ecological condition
of the restoration and enhancement area.

(b) A description of the goals and measurable success criteria of the plan, including, at a minimum,
the requirement that success be determined after a period of at least three years wherein the site
has been subject to no remediation or maintenance activities other than weeding, and that this
condition be maintained in perpetuity.

(c) Removal of invasive and non-native plant species, except for existing eucalyptus trees associated
with the Monarch butterfly habitat.

(d) Planting of native species of local stock appropriate to the Little Cayucos Creek riparian
corridor, including provision of fall and winter-flowering nectar sources for Monarch butterflies
at appropriate locations. Non-native and/or invasive plant species, such as those listed on the
California Invasive Plant Council’s Inventory of Invasive Plants, shall be prohibited.
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(e) Monitoring and maintenance provisions including a schedule of the proposed monitoring and
maintenance activities to ensure that success criteria are achieved.

(f) Provision for submission of annual reports of monitoring results to the Executive Director,
beginning the first year after completion of the restoration effort and concluding once success
criteria have been achieved. Each report shall document the condition of the site area with
photographs taken from the same fixed points in the same directions, shall describe the progress
towards reaching the success criteria of the plan, and shall make recommendations, if any, on
changes necessary to achieve success.

The Permittee shall undertake development in accordance with the approved Final Landscape
Restoration and Enhancement Plan.

The Final Landscape Restoration and Enhancement Plan shall be implemented during construction
as directed by a qualified restoration ecologist, and initial planting and plant removal shall be
completed prior to the occupancy of the approved residential units. To the maximum extent possible,
landscaping shall not be performed while Monarch butterflies are present at the site, where butterfly
presence shall be determined by a qualified Monarch butterfly biologist.

3. Non-Native and Invasive Plant Species Prohibited. Landscaped areas within the Approved
Development Envelope (see special condition 1) shall consist only of native plants of local origin
that are non-invasive. No plant species listed as problematic and/or invasive by the California Native
Plant Society, the California Invasive Plant Council, or as may be so identified from time to time by
the State of California, and no plant species listed as a ‘noxious weed’ by the State of California or
the U.S. Federal Government shall be planted or allowed to naturalize or persist on the property
except for existing eucalyptus trees associated with the Monarch butterfly habitat.

4. Final Drainage, Erosion, and Sedimentation Control Plans. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the Permittee shall submit two copies of Final Drainage,
Erosion, and Sedimentation Control Plans to the Executive Director for review and approval. The
Final Plans shall include the following:

(a) Implementation of Best Management Practices During Construction. The Drainage, Erosion
and Sedimentation Control Plans shall identify the type and location of the measures that will be
implemented during construction to prevent erosion, sedimentation, and the discharge of
pollutants during construction. These measures shall be selected and designed in accordance
with the California Storm Water Best Management Practices Handbook and the criteria
established by the San Luis Obispo County Resource Conservation District. Among these
measures, the plans shall limit the extent of land disturbance to the minimum amount necessary
to construct the project; designate areas for the staging of construction equipment and materials,
including receptacles and temporary stockpiles of graded materials, which shall be covered on a
daily basis; provide for the installation of silt fences, temporary detention basins, and/or other
controls to intercept, filter, and remove sediments contained in the runoff from construction,
staging, and storage/stockpile areas; and provide for the hydro seeding (with native plants) of
disturbed areas immediately upon conclusion of construction activities in that area. The plans
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shall also incorporate good construction housekeeping measures, including the use of dry
cleanup measures whenever possible; collecting and filtering cleanup water when dry cleanup
methods are not feasible; cleaning and refueling construction equipment at designated off site
maintenance areas; and the immediate clean-up of any leaks or spills.

The plans shall indicate that PRIOR TO THE COMMENCEMENT OF GRADING, the
Permittee shall delineate that the approved construction areas with fencing and markers to
prevent land-disturbing activities from taking place outside of these areas.

(b) Permanent Drainage and Erosion Control Plan. The plans shall include a permanent drainage
and erosion control plan that shall clearly identify all permanent measures to be taken to control
and direct all site runoff, and that shall clearly identify a drainage system designed to collect all
on-site drainage (in gutters, pipes, drainage ditches, swales, etc.) for use in on-site irrigation,
infiltration, and/or habitat enhancement, and/or to be directed to off-site storm drain systems.
The plan shall be prepared by a licensed engineer with experience in low impact development
techniques and water quality protection systems, and shall incorporate structural and non-
structural Best Management Practices (BMPs) designed to control the volume, velocity and
pollutant load of stormwater and other runoff associated with the property. The plan shall
include all supporting calculations and documentation for all BMPs clearly demonstrating
compliance with this condition. Such drainage and erosion control plan shall at a minimum
provide for:

1. The drainage system shall be designed to filter and treat (i.e., to remove typical urban runoff
pollutants) the volume of runoff produced from irrigation and from each and every storm
and/or precipitation event up to and including the 85th percentile 24-hour runoff event for
volume-based BMPs and/or the 85th percentile, 1-hour runoff event (with an appropriate
safety factor) for flow-based BMPs, prior to its use for on-site infiltration, landscape
irrigation, habitat enhancement, and/or discharge offsite. All filtering and treating
mechanisms shall be clearly identified, and supporting technical information (e.g., brochures,
technical specifications, etc.) shall be provided.

2. Runoff from the roofs, driveways, parking lots, and other impervious surfaces shall be
collected and directed into pervious areas on the site for infiltration to the maximum extent
practicable in a non-erosive manner, prior to being conveyed off-site.

3. Post-development peak runoff rates and volumes shall be maintained at levels similar to, or
less than, pre-development conditions.

4. All runoff shall be directed away from the creek/riparian habitat area unless proven
appropriate for habitat enhancement purposes.

5. All drainage system elements shall be permanently operated and maintained.

The Permittee shall undertake development in accordance with the approved Final Drainage,

Erosion, and Sedimentation Control Plans.
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5. Final Exterior Lighting Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the Permittee shall submit two copies of Final Exterior Lighting Plans to the Executive
Director for review and approval. All proposed exterior lighting shall be shielded to the maximum
extent possible and be of the lowest intensity feasible in order to avoid artificial light pollution of the
riparian habitat area. Exterior lighting elements on the north and northwest sides of the project
(bordering the creek) shall be avoided where possible and be the minimum necessary to meet safety
requirements. Exterior light shall be shielded and lighting shall be directed downward and away
from the creek and riparian areas.

6. Construction Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
Permittee shall submit two copies of Construction Plans to the Executive Director for review and
approval. The Construction Plans shall identify the specific location of all construction areas, all
staging areas, all storage areas, and all construction access corridors in site plan view. All such areas
within which construction activities and/or staging are to take place shall be minimized to the
maximum extent feasible in order to minimize impacts on the Little Cayucos Creek Riparian Habitat
Area (see Special Conditions 1 and 2 above, and Special Condition 8 below). The Plan shall specify
all construction methods to be used, including all methods to be used to keep construction areas
separated from these areas, and shall include a final construction schedule. All erosion control/water
quality best management practices to be implemented during construction and their location shall be
noted. Silt fences, or equivalent apparatus, shall be installed at the perimeter of the allowable
construction area to prevent construction related runoff and/or sediment from entering Little
Cayucos Creek and its riparian habitat area. The Construction Plan shall, at a minimum, include the
following required criteria specified via written notes on the Plan:

(a) All work shall take place during daylight hours. Lighting of the creek and riparian area is
prohibited.

(b) Construction (including but not limited to construction activities, and materials and/or equipment
storage) is prohibited outside of the defined construction, staging, and storage areas.

(c) Construction shall only occur during the dry season and Monarch roosting off season, between
April 15 and October 1. No construction shall be permitted during any other month to ensure
Monarch habitat protection.

PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the Permittee shall provide evidence
to the Executive Director that a licensed surveyor has identified and delineated the setback areas
required by Special Condition 1 as shown on the approved Final Site Plans. Temporary fencing shall
be erected one foot outside of the setback area (and in the development envelope) to delineate it
clearly for the construction phase. No disturbance, vehicular traffic, or equipment/material staging
shall occur within the setback area during construction or following completion of the project,
except as otherwise authorized under the approved Final Landscape Restoration and Enhancement
Plan (see Special Condition 2).

7. Construction Site Documents & Construction Coordinator. DURING ALL CONSTRUCTION:
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(@) Construction Site Documents. Copies of the signed coastal development permit and the
approved Construction Plan shall be maintained in a conspicuous location at the construction job
site at all times, and such copies shall be available for public review on request. All persons
involved with the construction shall be briefed on the content and meaning of the coastal
development permit and the approved Construction Plan, and the public review requirements
applicable to them, prior to commencement of construction.

(b) Construction Coordinator. A construction coordinator shall be designated to be contacted
during construction should questions arise regarding the construction (in case of both regular
inquiries and emergencies), and their contact information (i.e., address, phone numbers, etc.)
including, at a minimum, a telephone number that will be made available 24 hours a day for the
duration of construction, shall be conspicuously posted at the job site where such contact
information is readily visible from public viewing areas, along with indication that the
construction coordinator should be contacted in the case of questions regarding the construction
(in case of both regular inquiries and emergencies). The construction coordinator shall record the
name, phone number, and nature of all complaints received regarding the construction, and shall
investigate complaints and take remedial action, if necessary, within 24 hours of receipt of the
complaint or inquiry.

8. Little Cayucos Creek Riparian Habitat Area. Development, as defined in Coastal Zone Land Use
Ordinance Section 23.11.030 of the San Luis Obispo County LCP, shall be prohibited in the Little
Cayucos Creek Riparian Habitat Area (see Exhibit H for a graphic depiction of the Little Cayucos
Creek Riparian Habitat Area) described and depicted in an Exhibit attached to the Notice of Intent to
Issue Permit (NOI) that the Executive Director issues for this permit except for:

(a) Restoration, protection, and enhancement of native riparian habitat and Monarch butterfly
habitat consistent with the terms of the approved Final Landscape Restoration and Enhancement
Plan;

(b) Public interpretive access improvements approved by a coastal development permit.

PRIOR TO ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE NOI FOR THIS PERMIT,
the Permittee shall submit for review and approval of the Executive Director, and upon such
approval, for attachment as an Exhibit to the NOI, a formal legal description and graphic depiction
of the portion of the subject property affected by this condition, which shall include all of the Little
Cayucos Creek Riparian Habitat Area as described in Special Condition 1.

9. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
Permittee shall submit to the Executive Director for review and approval documentation
demonstrating that the applicant has executed and recorded a deed restriction, in a form and content
acceptable to the Executive Director: (1) indicating that, pursuant to this permit, the California
Coastal Commission has authorized development on the subject property, subject to terms and
conditions that restrict the use and enjoyment of that property (hereinafter referred to as the
“Standard and Special Conditions”; and (2) imposing all Standard and Special Conditions of this
permit as covenants, conditions and restrictions on the use and enjoyment of the subject property.
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The deed restriction shall include a legal description of the applicant’s entire subject property. The
deed restriction shall also indicate that, in the event of an extinguishment or termination of the deed
restriction for any reason, the terms and conditions of this permit shall continue to restrict the use
and enjoyment of the subject property so long as either this permit of the development it authorizes,
or any part, modification, or amendment thereof, remains in existence on or with respect to the
subject property.

10. Incorporation of County Conditions. San Luis Obispo County Conditions 3, 4, 5, 6, 7, 8, 9, 10, 13,
14, 15, 22, 23, 24, 25, 31, 33, 34, 35, 36, 37, 38, 40, and 41 are incorporated as conditions of this
approval. All other County conditions imposed pursuant to land use authorities other than the
Coastal Act remain unaffected by this action (see Exhibit F for the full text of all County
conditions). Any of the incorporated County conditions requiring materials to be submitted to the
County and/or otherwise requiring County approval (such as Planning Director approval), shall also
require the same materials to be submitted to, and/or the same approvals granted by, the Executive
Director under the same review and approval criteria as specified in the County conditions. For
future condition compliance tracking purposes, such incorporated County conditions shall be
considered subsections of this Special Condition 10. To the extent any such subsections of Special
Condition 10 conflict with Special Conditions 1 through 9 above, such conflicts shall be resolved in
favor of Special Conditions 1 through 9 above.

V. Substantial Issue Determination

As detailed below, the Commission finds that the project as approved by the County raises substantial
issues of conformity with the San Luis Obispo County LCP. Section VI of this report, Coastal
Development Permit Determination, provides further details concerning these Substantial Issue
Determination findings, and Section V1 is incorporated in full to these findings by reference.

A. Applicable Policies

The Appellants contend that the project approved by San Luis Obispo County is inconsistent with the
LCP’s riparian/ESHA policies with respect to protection of creek, riparian, and Monarch butterfly
habitats on the site. The San Luis Obispo County LCP includes general policies, Area Plan standards,
and implementing ordinances that protect these resources.

LCP Policy 1 requires that “new development within or adjacent to locations of environmentally
sensitive habitats (within 100 feet unless sites further removed would significantly disrupt the habitat)
shall not significantly disrupt the resource.” Policy 20 specifically defines “coastal streams and
adjoining riparian vegetation” as “environmentally sensitive habitat areas.” Policy 21 goes on to require
that development “shall be sited and designed to prevent impacts that would significantly degrade such
areas and shall be compatible with the continuance of such habitat areas.” Policy 28 requires setbacks
from riparian vegetation, defining the “minimum standard” for urban areas as 50 feet “except where a
lesser buffer is specifically permitted.”
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In this case, the Estero Area Plan establishes specific setbacks for creeks in the Estero area. For Little
Cayucos Creek, which is at issue here, the required minimum setback is 20 feet. The plan further
specifies that setbacks be measured from “the outer limits of riparian vegetation or the top of the stream
bank where no riparian vegetation exists.”

The LCP Coastal Zone Land Use Ordinance (CZLUO) in Section 23.07.174.d.2 (i-iv) outlines the
necessary process and findings to adjust an otherwise required setback. A Minor Use Permit approval
and the following findings are required:

(i) Alternative locations and routes are infeasible or more environmentally damaging; and

(it) Adverse environmental effects are mitigated to the maximum extent feasible; and

(iii) The adjustment is necessary to allow a principal permitted use of the property and redesign
of the proposed development would not allow the use with the standard setbacks; and

(iv) The adjustment is the minimum that would allow for the establishment of a principal
permitted use.

Finally, San Luis Obispo Coastal Plan Policy 29 states that “[d]esignated plant and wildlife habitats are
environmentally sensitive habitat areas and emphasis for protection should be placed on the entire
ecological community.” Additionally, Policy 35 requires that “[v]egetation which is rare or endangered
or serves as cover for endangered wildlife shall be protected against any significant disruption of habitat
value. All development shall be designed to disturb the minimum amount possible of wildlife or plant
habitat.” Section 23.07.176 of the San Luis Obispo County CZLUQ, titled Terrestrial Habitat Protection,
reiterates these policies and establishes that the intent of the policies is “to preserve and protect rare and
endangered species of terrestrial plants and animals by preserving their habitats.”

B. Substantial Issue Analysis

The project site includes a portion of the Little Cayucos Creek and its riparian corridor. As approved by
the County, the project’s riparian setback would be reduced from the required minimum setback of 20
feet down to 10 feet for the access road, although the County-approved plans actually show road
development as close as 5 feet to the riparian zone (see Exhibit E). At this location, the Little Cayucos
Creek riparian corridor also includes a Monarch butterfly habitat area, and the County-approved
development is sited within about 10 feet of this portion of the riparian corridor.

According to the biological report for the project, Little Cayucos Creek provides potential habitat for
four listed species known to occur in the watershed or surrounding area (steelhead, tidewater goby, the
southwestern pond turtle, and the California Red Legged Frog), although degradation of the creek over
time makes it unlikely that they would be present here (Kevin Merk, Rincon Consultants, Inc., 2002).
The creek corridor also provides foraging area for nectar and water for Monarchs during their winter
migration and habitat for several other species, including several species of songbirds (common
yellowthroat, plain titmouse and song sparrow), the Pacific chorus frog, western fence lizard, red tailed
hawks, and red shouldered hawks.

With respect to Monarch butterflies specifically, the Monarch roosting area is made up of several large
eucalyptus and cypress trees located on the western portion of the site within the Little Cayucos Creek
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riparian corridor described above. Although Monarchs are not globally threatened, their range is
restricted in California and overwintering habitat is listed as rare by the California Department of Fish
and Game (CDFG), in part because of its importance in providing important feeding and resting
opportunities for butterflies during a migratory stage of their life cycle.”> Monarch experts are
increasingly concerned about the impacts of development and changing ecosystem dynamics on historic
overwintering sites.> Monarchs have highly specific habitat requirements that include the need for wind-
protection, buffered temperatures, high humidity, filtered sunlight, proximity to water and nectar sources
and habitat heterogeneity (Bell, 2002). Many formally large Monarch sites have slowly deteriorated due
to a lack of protection from human influences.

The Monarch habitat area in the riparian corridor on the site has been subject to these pressures of
development over time, including residential development that has removed trees from along the outer
grove boundary,® altering the wind dynamics and thus disturbing the overwintering microclimate.
Historically, Monarch populations at this site ranged from 20,000 to 60,000 butterflies per season,
placing the site among the largest Monarch sites in California at that time. Since then the population has
significantly declined due to these human activities, and it is now better categorized as an autumnal
Monarch roosting site as opposed to an overwintering site.”

The Commission’s staff ecologist has visited the site, has evaluated the relevant biological information
pertaining to it, and has indicated that a minimum 20-foot setback, as required by the LCP, must be
applied to adequately protect Little Cayucos Creek riparian resources, including the Monarch butterfly
resource, in this case (see Exhibit Q). Given the resource values of the riparian corridor and its butterfly
habitat, the County-approved reduction of the minimum setback for Little Cayucos Creek down to 5 feet
for the road and 10 feet for the Monarch habitat portion of the riparian corridor raises a substantial issue
with respect to the LCP provisions cited above requiring the protection of creek riparian ESHA,
including the incorporated Monarch habitat, and with governing Estero Area Plan LCP standards
requiring a minimum 20-foot setback from the Little Cayucos Creek riparian corridor.

In addition, although the County made findings to adjust the creek riparian/ESHA setback down to 10
feet (again, the actual setback shown on the County-approved plans is as narrow as about 5 feet), it did
not find that alternative locations or routes were infeasible or more environmentally damaging, as
required by CZLUO Section 23.07.174.d.2(i); nor that the adjustment is necessary to allow a principal
permitted use of the property as required by CZLUO Section 23.07.174.d.2(iii). In both cases,

For example, the California Natural Diversity Database (CNDDB) identifies Monarch overwintering habitat at a G4S3 level (where the
S3 designation is defined as “restricted range, rare” habitat area statewide; further defined as 3,000 — 10,000 individuals or 10,000 —
50,000 acres of occupied habitat (CDFG, 2006)).

For example, in 1984, the International Union for Conservation of Nature and Natural Resources classified the Monarch migration and
the overwintering behavior of the Monarch butterfly a “threatened phenomenon.”

For example, according to the Applicant’s architect, two trees further up the riparian corridor were recently lost due to natural causes;
one tree fell down during a major storm and the other was struck by lightning. These trees were apparently removed by County crews
S0 as not to block water flow in the creek channel and cause flooding.

In 2002, Dr. Kingston Leong, a Monarch specialist and professor of biology at California Polytechnic State University, conducted a
study of the site and obtained data that showed that the site, while no longer suitable as an overwintering site, was still a valuable site
for autumnal Monarch roosting. Richard Little, a consulting project biologist and also Monarch expert, reviewed Dr. Leong’s study and
concurred that “the site is still used by Monarchs and should be protected” (Little, 2003).
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alternative routes that avoid the riparian corridor as directed by the LCP are available, and the site is
large enough outside of the required setbacks to provide for a principally permitted residential use that
respects the required setbacks (see also CDP findings that follow). Therefore, a substantial issue is also
raised with respect to the County-approved project’s conformance with the LCP’s riparian/ESHA
setback adjustment requirements.

C. Substantial Issue Conclusion

The County-approved project raises substantial issues concerning compliance with the LCP polices and
standards designed to protect creek and riparian ESHA resources, and the Monarch butterfly habitat
within it. As approved, urban development would be allowed within 5 feet of the Little Cayucos Creek
riparian corridor and within 10 feet of the Monarch butterfly habitat area within the corridor when a 20-
foot minimum setback is required by the LCP (and recommended by the Commission’s staff ecologist)
to adequately protect these resources, and the minimum required riparian ESHA setback has been
adjusted downward without the proper findings. Therefore, the Commission finds that a substantial issue
exists with respect to the County-approved project’s conformance with the certified San Luis Obispo
County LCP and takes jurisdiction over the CDP application for the proposed project.

VI. Coastal Development Permit Determination

In a de novo review of the proposed CDP application, the standard of review remains the certified LCP.
The above Substantial Issue Determination findings are incorporated herein by reference.

A. Project Location and Description

The project site is located in the town of Cayucos, west of Highway 1 in San Luis Obispo County, and it
is a roughly 31,300 square foot undeveloped site located between Little Cayucos Creek and E Street.
The site is basically rectangular, and it is framed to the north by the Birch Avenue paper street (i.e.,
undeveloped) right-of-way, an alley and several related SFDs to the south, a Cayucos School District
building and property to the east, and Little Cayucos Creek proper (actually on the site) and more
residential development on the other side of the creek to the west. The site is made up of three lots: a
western lot containing the creek riparian corridor and making up about half of the site,’ and two smaller
lots to the east making up the other half of the site. The LCP designates the western half of the western
lot as recreational, and designates the rest of the site multi-family residential. About half of the site is
occupied by both the riparian and related Monarch butterfly habitat associated with Little Cayucos
Creek. These habitat features span the three lots, but are mostly located on the western lot. See Exhibits
D and E for site maps and Exhibit O for aerial photos.

The Applicant applied to the County to construct three new two-story single-family residences, one on
each of the three lots, along with related access road and utility construction both on an off-site. The
residences range from about 3,200 to 3,600 square feet, including garages. Access road improvements

6 The western lot was created by a voluntary merger on March 5, 2005 (see Exhibit N).
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would link from E Street across the Birch Avenue paper street, then across a portion of the School
District property, and then spanning the three lots, with the residential structures located to the south.
About half of the site, containing a portion of the Little Cayucos Creek riparian corridor, would be
placed into an open space conservation easement. See Exhibit E for County approved project plans and
the general easement location.

As initially proposed to the County, the project required an easement from the Cayucos School District
to create an access road through the alley located along the southern edge of the site. A private
settlement (Exhibit K) between neighboring property owners required that the Applicant use an alternate
route for access to the site. Thus, the Applicant changed the project to use the undeveloped Birch
Avenue access route, as is currently proposed. According to the County, this alternative necessitated an
adjustment of the riparian setback from 20 feet to 10 feet,” and reoriented the dwellings to face north
(towards the creek), as opposed to the alley as originally planned (see Exhibits D and E for the original
proposed plans and County approved plans, respectively).

In the time since this matter was last agendized before the Commission, the Applicant has submitted
revised project plans to the Commission that respect the 20-foot Little Cayucos Creek setback
requirement, and has indicated that they would be willing to revise the project to meet this 20-foot
standard and to include habitat restoration and enhancement in the corridor (see Exhibit P). These
revised project plans help provide useful context regarding one version of an alternate project that could
be pursued at this site, but the proposed project for the purposes of the Commission’s review remains
that that was originally proposed and approved by the County during the local review process.

B. Riparian/Environmentally Sensitive Habitat Area (ESHA)

As discussed below, the proposed project does not comply with LCP policies protecting creek riparian
ESHA, including the Monarch butterfly habitat contained within it, and special conditions are needed to
bring the project into conformance with the LCP in this respect.

1. Applicable Policies

The LCP has multiple overlapping provisions that protect the Little Cayucos Creek riparian area and the
Monarch habitat within it. The way the LCP is structured is that to the extent more specific guidance
and direction is provided in the LCP’s area plan, in this case the LCP’s Estero Area Plan, then the area
plan standards govern. This is relevant in this case because the Estero Area Plan provides a very specific
prescription for this riparian/ESHA resource area, and it is those standards that form the basis for project
review as a result. Applicable LCP policies include:

Policy 1: Land Uses Within or Adjacent to Environmentally Sensitive Habitats. New
development within or adjacent to locations of environmentally sensitive habitats (within 100
feet unless sites further removed would significantly disrupt the habitat) shall not significantly
disrupt the resource. Within an existing resource, only those uses dependent on such resources
shall be allowed within the area.

! As previously indicated, actually within 5 feet of the riparian corridor per the County approved plans; see Exhibit E.
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Policy 2: Permit Requirement. As a condition of permit approval, the applicant is required to
demonstrate that there will be no significant impact on sensitive habitats and that proposed
development or activities will be consistent with the biological continuance of the habitat. This
shall include an evaluation of the site prepared by a qualified professional which provides: a)
the maximum feasible mitigation measures (where appropriate), and b) a program for
monitoring and evaluating the effectiveness of mitigation measures where appropriate.

Policy 20: Coastal Streams and Riparian Vegetation. Coastal streams and adjoining riparian
vegetation are environmentally sensitive habitat areas and the natural hydrological system and
ecological function of coastal streams shall be protected and preserved.

Policy 21: Development in or Adjacent to a Coastal Stream. Development adjacent to or within
the watershed (that portion within the coastal zone) shall be sited and designed to prevent
impacts which would significantly degrade the coastal habitat and shall be compatible with the
continuance of such habitat areas. This shall include evaluation of erosion and runoff concerns.

Policy 28: Buffer Zone for Riparian Habitats. In rural areas (outside the USL) a buffer setback
zone of 100 feet shall be established between any new development (including new agricultural
development) and the upland edge of riparian habitats. In urban areas this minimum standard
shall be 50 feet except where a lesser buffer is specifically permitted. The buffer zone shall be
maintained in natural condition along the periphery of all streams. Permitted uses within the
buffer strip shall be limited to passive recreational, educational or existing nonstructural
agricultural developments in accordance with adopted best management practices. Other uses
that may be found appropriate are limited to utility lines, pipelines drainage and flood control
facilities, bridges and road approaches to bridges to cross a stream and roads when it can be
demonstrated that: 1) alternative routes are infeasible or more environmentally damaging and
2) adverse environmental effects are mitigated to the maximum extent feasible. Lesser setbacks
on existing parcels may be permitted if application of the minimum setback standard would
render the parcel physically unusable for the principal permitted use. In allowing a reduction in
the minimum setbacks, they shall be reduced only to the point at which a principal permitted use
(as modified as much as is practical from a design standpoint) can be accommodated.

Policy 29: Protection of Terrestrial Habitats. Designated plant and wildlife habitats are
environmentally sensitive habitat areas and emphasis for protection should be placed on the
entire ecological community. Only uses dependent on the resource shall be permitted within the
identified sensitive habitat portion of the site. Development adjacent to environmentally sensitive
habitat areas and holdings of the State Department of Parks and Recreation shall be sited and
designed to prevent impacts that would significantly degrade such areas and shall be compatible
with the continuance of such habitat areas.

Policy 35: Protection of Vegetation. Vegetation which is rare or endangered or serves as cover
for endangered wildlife shall be protected against any significant disruption of habitat value. All
development shall be designed to disturb the minimum amount possible of wildlife or plant
habitat.
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CZLUO Section 23.07.174 - Streams and Riparian Vegetation: Coastal streams and adjacent
riparian areas are environmentally sensitive habitats. The provisions of this section are intended
to preserve and protect the natural hydrological system and ecological functions of coastal
streams.

a. Development adjacent to a coastal stream. Development adjacent to a coastal stream shall be
sited and designed to protect the habitat and shall be compatible with the continuance of such
habitat.

d. Riparian setbacks: New development shall be setback from the upland edge of riparian
vegetation the maximum amount feasible. In the urban areas (inside the URL) this setback shall
be a minimum of 50 feet....A larger setback will be preferable in both the urban and rural areas
depending on parcel configuration, slope, vegetation types, habitat quality, water quality, and
any other environmental consideration.

(1) Permitted uses within the setback: Permitted uses are limited to those specified in Section
23.07.172d (1) (for wetland setbacks), provided that the findings required by that section can be
made. Additional permitted uses that are not required to satisfy those findings include pedestrian
and equestrian trails, and non-structural agricultural uses.

All permitted development in or adjacent to streams, wetlands, and other aquatic habitats shall
be designed and/or conditioned to prevent loss or disruption of the habitat, protect water
quality, and maintain or enhance (when feasible) biological productivity. Design measures to be
provided include, but are not limited to:

(i) Flood control and other necessary instream work should be implemented in a manner than
minimizes disturbance of natural drainage courses and vegetation.

(ii) Drainage control methods should be incorporated into projects in a manner that prevents
erosion, sedimentation, and the discharge of harmful substances into aquatic habitats during
and after construction.

(2) Riparian habitat setback adjustment: The minimum riparian setback may be adjusted
through Minor Use Permit approval, but in no case shall structures be allowed closer than 10
feet from a stream bank, and provided the following findings can first be made:

(i) Alternative locations and routes are infeasible or more environmentally damaging; and
(ii) Adverse environmental effects are mitigated to the maximum extent feasible; and

(D The adjustment is necessary to allow a principal permitted use of the property and
redesign of the proposed development would not allow the use with the standard
setbacks; and

(iv) The adjustment is the minimum that would allow for the establishment of a principal

permitted use.
2N
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e. Alteration of riparian vegetation: Cutting or alteration of natural riparian vegetation that
functions as a portion of or protects a riparian habitat shall not be permitted except:

(1) For streambed alterations allowed by subsections a and b above;
(2) Where an issue of public safety exists;
(3) Where expanding vegetation is encroaching on established agricultural uses;

(4) Minor public works projects, including but not limited to utility lines, pipelines, driveways
and roads, where the Planning Director determines no feasible alternative exists;

(5) To increase agricultural acreage provided that such vegetation clearance will:

(i) Not impair the functional capacity of the habitat;

(i) Not cause significant streambank erosion;

(iii) Not have a detrimental effect on water quality or quantity;

(iv) Be in accordance with applicable permits required by the Department of Fish and Game.

(6) To locate a principally permitted use on an existing lot of record where no feasible
alternative exists and the findings of Section 23.07.174d (2) can be made.

CZLUO Section 23.07.176 - Terrestrial Habitat Protection: The provisions of this section are
intended to preserve and protect rare and endangered species of terrestrial plants and animals
by preserving their habitats. Emphasis for protection is on the entire ecological community
rather than only the identified plant or animal.

a. Protection of vegetation. Vegetation that is rare or endangered, or that serves as habitat for
rare or endangered species shall be protected. Development shall be sited to minimize disruption
of habitat.

b. Terrestrial habitat development standards:
(1) Revegetation. Native plants shall be used where vegetation is removed.

(2) Area of disturbance. The area to be disturbed by development shall be shown on a site plan.
The area in which grading is to occur shall be defined on site by readily-identifiable barriers
that will protect the surrounding native habitat areas.

Estero Area Plan Standards

Sensitive Resource Area (SRA)

1. Setbacks - Coastal Streams. Development shall be setback from the following coastal streams
the minimum distance established below. Such setbacks shall be measured from the outer limits
of riparian vegetation or the top of the stream bank where no riparian vegetation exists. This
may be adjusted through the procedure provided in the Coastal Zone Land Use Ordinance.

Cayucos Creek: 25 feet from either bank
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Little Cayucos Creek: 20 feet from either bank
Old Creek: 50 feet from either bank
Willow Creek: 20 feet from either bank north of Ocean Avenue

2. Background and Site Description

The project site is bordered by Little Cayucos Creek to the north and west. Biologists who have visited
the site noted two types of habitat; Central Arroyo Willow Riparian Forest associated with the creek
corridor and disturbed annual grassland in the upland area to the south and southeast of the creek. They
also noted several large blue gum eucalyptus (Eucalyptus globulus) and Monterey cypress (Cupressus
macrocarpa), which provide roosting and feeding areas for Monarch butterflies, in the western portion
of the riparian area.

Riparian Habitat

The riparian habitat is comprised of mostly native trees and shrubs, including Coast Live Oak and
Toyon. The understory is a mixture of native and non-native invasive plants, but is dominated by non-
native species. Native hydrophytic vegetation is present along the creek itself. The riparian area contains
habitat suitable for many bird species and the site is potentially a movement corridor for steelhead,
tidewater goby, the southwestern pond turtle, and the California Red Legged Frog, each of which are
considered special status species (Rincon, 2002; Exhibit L). Although none of these species were
observed during subsequent surveys, they are recorded as occurring within the watershed. Downstream
and in the northwest portion of the project site large eucalyptus and cypress trees comprise a portion of
the riparian habitat area. The riparian corridor also provides habitat for a variety of bird species,
including common yellowthroat, plain titmouse, song sparrow, red tailed hawks and red shouldered
hawks. Reptile and amphibian species noted to occur included the Pacific chorus frog and western fence
lizard.

Monarch Habitat in the Riparian Corridor

The project site includes a historic Monarch butterfly overwintering site. For several decades, this
butterfly habitat supported between 20,000 and 60,000 butterflies through the winter portion of their
life-cycle. Today, due to anthropogenic impacts, such as tree removal and nearby development projects,
the butterfly habitat has been degraded in quality to primarily an autumnal feeding and resting site,
carrying about 250 butterflies through the early winter in more recent years (Little, 2002; Exhibit L).

Monarch butterflies rely on several hundred acres of habitat during the winter months—as compared to
the more than 200 million acres used during the summer months—confining them to a small habitat
area. In early fall, the Monarch populations migrate from the Western states and southwest Canada to
the California coast for the winter months. As they arrive at the coast, starting as early as September, the
Monarchs gravitate toward groves of trees, often composed of Monterey Cypress and non-native blue
gum Eucalyptus trees. While the weather remains mild, these groves of trees provide a resting area and
give the Monarchs the opportunity to forage for nectar nearby and replenish fat reserves diminished by
the long migration. Most groves only support a few dozen butterflies during these milder months.
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As winter approaches, the weather gets more severe, the temperatures get colder and the first winter
storms occur. At this time Monarchs begin to move from “poorer” quality sites to “better” quality sites.
The factors that determine the quality of a site can be dynamic from year to year. They vary with
changing weather patterns and different age-compositions of the tree groves, among many other
variables. The variable nature of Monarch winter habitat makes it difficult in some cases to distinguish
definitively between an overwintering site and an autumnal site. According to Mr. Sakai, Professor of
Biology at Santa Monica College, “in some years, an autumnal site may persist through the winter to be
a permanent site.”®

Similar to many butterfly species, Monarch butterflies are highly sensitive to change and extremely
particular when choosing roosting areas. They can even be flushed from tree groves by people coming
too near their clusters. They are highly sensitive to pesticides, both airborne and on the ground varieties,
and will abandon a site due to smoke from fireplaces.® In addition to these direct human impacts on
Monarch habitat, they require extremely specific habitat conditions. They can only persist in wind-
protected groves (a maximum speed of 2 meters per second), with buffered temperatures, high humidity
levels, filtered sunlight and high habitat heterogeneity (Bell, 2001).2° Trees surrounding habitat
locations strongly influence wind protection and the microclimate near the core of the grove (Leong,
1991). Tree trimming and limb removal performed on perimeter trees can severely degrade Monarch
habitat because of microclimatic alterations. The sensitivity of this site in particular, has been
demonstrated by its declining quality in direct correlation to increasing surrounding development and
historic tree removal on the outer edges of the grove site.

3. Analysis of Impacts and LCP Consistency

Little Cayucos Creek and its surrounding riparian vegetation, including the Monarch butterfly habitat
within it, is ESHA as defined in LCP Policy 20 and as mapped in the LCP. As required by LCP Policy
21, new development on the subject property must be designed to prevent impacts to and ensure the
continuance of this habitat area. Additionally, buffers are required by LCP Policy 28 and CZLUO
Section 23.07.174 to be a minimum of 50 feet generally, and the Estero Area Plan (Chapter 8, Section B,
SRA Standard 1) provides a more specific prescription for this creek segment and requires that such
setbacks be a minimum of 20 feet from the edge of riparian vegetation; the specific area plan standards
take precedence over the more general LCP standards in this respect.**

In this case the LCP establishes a minimum setback of 20 feet for Little Cayucos Creek. Given the
character of the resources here, including the width and species composition of the riparian zone, and
considering the substantial urban development already existing along the urban reach of this creek

8 As described by Mr. Walter Sakai in an email to Commission staff dated June 8, 2007 and on his website
(http://homepage.smc.edu/sakai_walter/Monarch%20Butterfly/nathis.htm).
These types of impacts have generally been noted in relation to Monarch butterfly habitats (for example, in Capitola, “Habitat
Utilization and Assessment of Impacts from Development Proposed by Beardslee Development Association” prepared by Dr. Elizabeth
A. Bell for the Rispin Mansion Project, June 2003 EIR).

10 Dr. Elizabeth Bell studied the Lighthouse Field Monarch Habitat in Santa Cruz, Ca and supplied a letter of review for the
Commission’s review of a 2001 CDP appeal of the Oblates of St Joseph Parking Lot in Santa Cruz (A-3-STC-01-045). In her letter she
discusses the general requirements for and the nature of Monarch habitat.

1 According to the LCP’s Coastal Zone Framework for Planning; page 8-3, numbers 5 and 6.
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meandering through Cayucos, a minimum buffer of 20 feet is appropriate and adequate for protecting
the riparian and Monarch ESHA resources at this location. Although a wider buffer would provide even
more resource protection, the 20-foot Area Plan requirement is appropriate given the LCP’s prescription
for Little Cayucos Creek, including in relation to the degree of urban development in Cayucos along the
creek. The Commission’s staff ecologist, Dr. Engel, concurs with the Area Plan standard and
recommends a minimum riparian/ESHA buffer of 20 feet (See Exhibit Q). Dr. Engel further notes that
the degree of disturbance at this site creates the need for appropriate protection measures. To ensure the
continuance of the habitat she also recommends that enhancement and restoration measures be included
in the conditions of the permit that will include invasive vegetation removal and a specific landscape
restoration plan. Thus, coupled with restoration and enhancement of the riparian corridor for both
riparian and butterfly resource values, the 20-foot buffer should result in appropriate protection of the
riparian and butterfly ESHA over time.

The County LCP has provisions to allow the reduction the riparian buffer at this location to not less than
10 feet. In order to allow this buffer reduction, though, several findings must be made and a Minor Use
Permit must be approved (CZLUO Section 23.07.174(d)(2)). The findings to support such a reduction
cannot be made in this case. In order to reduce a minimum buffer, as the County did in their original
approval in this case, Section (i) of CZLUO Section 23.07.174(d)(2) requires that alternative locations
and routes be found to be either infeasible or “more environmentally damaging.” In this case, there are
feasible alternatives that can respect the minimum 20-foot setback found necessary here. First, one
alternative route to access the subject site and stay out of the 20-foot buffer is to use the alley on the
opposite side of the project site (shown in Exhibit C), located away from the creek, for site access. As
mentioned earlier in this report, this alley was originally intended as the access for this project but due to
a private settlement agreement (Exhibit K), the access was relocated to its current location (shown in
Exhibit E). However, the private agreement does not preclude the option of locating the access away
from the creek if the Commission finds that this is necessary to protect coastal resources (see Exhibit K).
While not required by this permit, there is adequate room to provide for site access in the alley location,
and provide for principally permitted use on the site. In addition, and more importantly, locating the
access in roughly the same configuration as originally approved by the County but respecting the 20-
foot setback also allows for a feasible and more environmentally protective access route. The Applicant
has indicated that they would be willing to adjust the project to meet this 20-foot setback in this way
(see Exhibit P).

The Commission finds, therefore, that an adjustment to the 20-foot minimum buffer requirement is not
necessary to allow a principal permitted use; and the Commission further finds that a redesign of the
proposed project would allow a residential use within the required setbacks. While not required under
this permit approval, the alternative access through the alley does not raise significant environmental
concerns and is therefore a feasible alternative to the County approved access road. Therefore, the
Commission finds that access through the alley is a feasible alternative with respect to fire safety codes
and despite the private settlement agreement. However, because this alley access option would lead to
the same types of impacts as access to the site along the Birch Avenue paper street, this approval is
structured to allow the Applicant to choose his route of access.
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Finally, even with the required buffers applied, residential development in the approved development
envelope could have impacts on the nearby riparian/butterfly ESHAs. Such impacts, associated with
increased activity, noise and light from the residential use of the property, could affect wildlife;
potentially introduce non-native species into the riparian corridor; and could impact riparian species due
to domestic animals and other unintentional human uses in the buffer areas. There may also be changes
in the micro climate conditions, such as wind and temperature changes, that may adversely affect the
Monarch roosting areas, although this type of potential impact is difficult to define with certainty
without much more detailed site-specific data and future monitoring. These types of impacts may occur
to a certain degree regardless of the habitat buffers required by this approval, and would be an issue with
any use of this site even if buffers were increased. As discussed below, siting and design requirements
and landscape restoration, including the removal of invasives and the planting of vegetation to enhance
Monarch habitat, will avoid these impacts and appropriately mitigate for those that are unavoidable.

4. Project Modifications Required for an Approvable Project

In order to approve the project consistent with the LCP, the Commission must apply several special
conditions designed to protect and preserve the creek riparian and Monarch ESHA as required by the
LCP. The foundation for these conditions is Special Condition 1 that requires that the Applicant submit
a revised site plan for the project showing all residential development outside the habitat and 20-foot
habitat setback areas. In other words, the condition allows for the non-sensitive portion of the site to be
developed, and requires that the habitat area be avoided and appropriately buffered. Wood burning
fireplaces or equivalent are prohibited within the developable portion of the site as a means to further
protect Monarch butterflies. See Special Condition 1.

Building upon Special Condition 1, Special Condition 2 requires implementation of a landscape
restoration and enhancement plan designed to enhance and restore riparian vegetation and related
Monarch habitat outside of the developable area to ensure that the development does not disrupt these
habitat resources, and to ensure that habitat and buffer area resource values are enhanced. This
restoration and enhancement plan is meant primarily as a vegetation planting and removal (i.e., for non-
natives and invasives) plan, where success must be documented after a period of at least three years
wherein the site has been subject to no remediation or maintenance activities other than weeding (see
Special Condition 2). Building upon this restoration/enhancement requirement and to help facilitate its
success, Special Condition 3 limits planting on the property, including within the allowed development
envelope, to natives of local origin and prohibits invasive species (see Special Condition 3). Special
Condition 5 requires a lighting plan designed to ensure that exterior lighting is low profile and directed
away from sensitive habitat areas to avoid impacts from residential lighting (see Special Condition 5).
Special Conditions 8 and 9 provide assurance that development in the riparian/butterfly ESHA and
ESHA setback areas of the site will be limited to habitat restoration, enhancement, management, and
possibly public interpretive access (requiring a separate CDP review) through application of a
development prohibition and a deed restriction.

To further protect the sensitive habitats, Special Condition 4 requires a Drainage, Erosion and
Sedimentation Control Plan that details the best management practices to be used on site during
construction, as well as the permanent improvements required to collect, filter, and treat runoff from the
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project to avoid drainage problems and enhance water quality. Similarly, Special Conditions 6 and 7
provide explicit construction requirements to protect riparian/butterfly ESHA.

Finally, certain of the County's previously applied conditions as listed in Special Condition 10 are
incorporated as conditions of this permit in order to provide additional protection to the habitat
resources on the site.

5. Conclusion

Little Cayucos Creek and its riparian corridor, including the Monarch butterfly habitat area that is part
of this riparian corridor area, are categorically ESHA per LUP Policy 20, CZLUO Section 23.07.174,
and LCP Combining Designation map #7. A 20-foot setback as measured from the edge of the riparian
corridor is required by the LCP to adequately protect these resources (Estero Area Plan SRA Standard 1
Setbacks — Coastal Streams). The Commission’s staff ecologist has evaluated the information submitted
relevant to the Little Cayucos Creek riparian corridor, including the Monarch butterfly habitat within it,
has visited the site, and has concluded that although a larger setback would be even more protective of
the riparian corridor and butterfly habitat, the 20-foot minimum required LCP setback is appropriate to
protect these resources in this case if accompanied by aggressive restoration and enhancement in the
resource areas and in the 20-foot buffer area (see Exhibit Q). The Commission finds that the project, as
conditioned, is consistent with the LCP’s riparian/ESHA protection policies. The Special Conditions
applied to this permit approval together modify the project sufficiently to comply with the applicable
policies and protect and enhance creek riparian and Monarch butterfly ESHA.

C. Water Quality

1. Applicable Policies

Policy 8: Timing of Construction and Grading. Land clearing and grading shall be avoided
during the rainy season if there is a potential for serious erosion and sedimentation problems.
All slope and erosion control measures should be in place before the start of the rainy season.
Soil exposure should be kept to the smallest area and the shortest feasible period. [THIS
POLICY SHALL BE IMPLEMENTED AS A STANDARD AND PURSUANT TO SECTION
23.05.036 OF THE CZLUO.]

Policy 9: Techniques for Minimizing Sedimentation. Appropriate control measures (such as
sediment basins, terracing, hydro-mulching, etc.) shall be used to minimize erosion and
sedimentation. Measures should be utilized from the start of site preparation. Selection of
appropriate control measures shall be based on evaluation of the development's design, site
conditions, predevelopment erosion rates, environmental sensitivity of the adjacent areas and
also consider costs of on-going maintenance. A site specific erosion control plan shall be
prepared by a qualified soil scientist or other qualified professional. To the extent feasible, non-
structural erosion techniques, including the use of native species of plants, shall be preferred to
control run-off and reduce increased sedimentation. [THIS POLICY SHALL BE
IMPLEMENTED AS A STANDARD AND PURSUANT TO SECTION 23.05.036 OF THE

CZLUO]
A
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Policy 10: Drainage Provisions. Site design shall ensure that drainage does not increase
erosion. This may be achieved either through on-site drainage retention, or conveyance to storm
drains or suitable watercourses. [THIS POLICY SHALL BE IMPLEMENTED AS A STANDARD
AND PURSUANT TO SECTION 23.05.034 OF THE CZLUO.]

2. Analysis of Consistency

As previously described, the project is sited adjacent to Little Cayucos Creek and its associated riparian
corridor that includes a sensitive Monarch butterfly habitat. The project would include increased
impervious surface coverage, and new vehicular access areas across which runoff would flow. Runoff
from the site would be expected to contain typical runoff pollutants associated with urban residential
development, including those associated with vehicular use areas. Urban runoff is known to carry a wide
range of pollutants including nutrients, sediments, trash and debris, heavy metals, pathogens, petroleum
hydrocarbons, and synthetic organics (such as pesticides and herbicides)."? Urban runoff can also alter
the physical, chemical, and biological characteristics of water bodies to the detriment of aquatic and
terrestrial organisms. Runoff that flows directly to Little Cayucos Creek and then to the Pacific Ocean is
expected to negatively impact creek and ocean resources.

To avoid potential water quality impacts in this respect, setbacks have been incorporated by special
condition into the project approval to keep urban development away from the biological resources on
the ground (see previous riparian/ESHA finding). In addition, conditions to assure protection of water
quality are required for LCP water quality policy conformance. The project as conditioned will
adequately prevent any harmful runoff effects by locating the project at an appropriate distance from the
creek, and collecting, filtering, and treating all site runoff per the conditions of this approval (see special
conditions 4 and 6). In order to comply with the erosion and sedimentation policies, the Applicant is
also required to have a qualified professional prepare an erosion and sedimentation control plan. This
plan will allow the approved project to minimize harmful impacts to riparian and related ESHA
resources that may result from increased run-off, erosion or sedimentation. The project is also
conditioned to provide a plan for controlling erosion and sedimentation associated with construction.
See Special Conditions 4, 6, and 7. As conditioned the project is consistent with the water quality
protection standards of the LCP.

D. Archaeological Resources

1. Applicable Policies

Policy 1: Protection of Archaeological Resources. The county shall provide for the protection of
both known and potential archaeological resources. All available measures, including purchase,
tax relief, purchase of development rights, etc., shall be explored at the time of a development
proposal to avoid development on important archaeological sites. Where these measures are not
feasible and development will adversely affect identified archaeological or paleontological

12 Pollutants of concern found in urban runoff include, but are not limited to: sediments; nutrients (nitrogen, phosphorous, etc.); pathogens
(bacteria, viruses, etc.); oxygen demanding substances (plant debris, animal wastes, etc.); petroleum hydrocarbons (oil, grease, solvents,
etc.); heavy metals (lead, zinc, cadmium, copper, etc.); toxic pollutants; floatables (litter, yard wastes, etc.); synthetic organics
(pesticides, herbicides, PCBs, etc.); and physical changes (including to freshwater, salinity, temperature, and dissolved oxygen).
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resources, adequate mitigation shall be required. [THIS POLICY SHALL BE IMPLEMENTED
AS A STANDARD.]

Policy 5: Mitigation Techniques for Preliminary Site Survey before Construction. Where
substantial archaeological resources are found as a result of a preliminary site survey before
construction, the county shall require a mitigation plan to protect the site. Some examples of
specific mitigation techniques include:

a. Project redesign could reduce adverse impacts of the project through relocation of open
space, landscaping or parking facilities.

b. Preservation of an archaeological site can sometimes be accomplished by covering the site
with a layer of fill sufficiently thick to insulate it from impact. This surface can then be used for
building that does not require extensive foundations or removal of all topsoil.

c. When a project impact cannot be avoided, it may be necessary to conduct a salvage operation.
This is usually a last resort alternative because excavation, even under the best conditions, is
limited by time, costs and technology. Where the chosen mitigation measure necessitates
removal of archaeological resources, the county shall require the evaluation and proper
deposition of the findings based on consultation with a qualified archaeologist knowledgeable in
the Chumash culture.

d. A qualified archaeologist knowledgeable in the Chumash culture may need to be on-site
during initial grading and utility trenching for projects within sensitive areas. [THIS POLICY
SHALL BE IMPLEMENTED PURSUANT TO SECTION 23.07.106 OF THE CZLUO.]

Policy 6: Archaeological Resources Discovered during Construction or through Other
Activities. Where substantial archaeological resources are discovered during construction of
new development, or through non-permit related activities (such as repair and maintenance of
public works projects) all activities shall cease until a qualified archaeologist knowledgeable in
the Chumash culture can determine the significance of the resource and submit alternative
mitigation measures. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO SECTIONS
23.05.140 AND 23.07.106 OF THE CZLUO.]

2. Analysis of Consistency

To identify whether archaeological resources were present, Central Coast Archaeology started surveying
the project site in 2002. In Phase I, evidence of a prehistoric archaeological site, containing shellfish
remains and chipped stone, was found. This discovery led to Phase 1l testing that classified the site as a
Late Period habitation site. A Phase Ill plan was developed by the Applicant’s consultants to mitigate
and monitor construction activities. This plan includes an archaeologist’s review of footing trenches
prior to mechanical excavation, monitoring by a Native American Monitor from the Salinan Tribe, and
continued monitoring by both during any excavation and ground disturbing activities. Detailed
mitigation requirements can be found in the archaeological report segment attached as Exhibit J. The
County conditions for Cultural Resources (conditions 22, 23, 24, 35, and 37) are incorporated into
Special Condition 10 and are required conditions of approval of this permit. These conditions directly
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incorporate the archaeologist’s recommendations for mitigation and continued monitoring. The
Commission finds that these conditions adequately protect potential cultural/archaeological resources
consistent with the archaeological protection provisions of the LCP.

E. Public Services

1. Applicable Policies

The County LCP contains policies to ensure that adequate public services are available for new
development, and requires Applicants to produce evidence of service availability prior to permit
issuance. Applicable LCP policies include:

Policy 1: Availability of Service Capacity. New development (including divisions of land) shall
demonstrate that adequate public or private service capacities are available to serve the
proposed development. Priority shall be given to infilling within existing subdivided areas. Prior
to permitting all new development, a finding shall be made that there are sufficient services to
serve the proposed development given the already outstanding commitment to existing lots
within the urban service line for which services will be needed consistent with the Resource
Management System where applicable. ...

CZLUO Section 23.04.430: Availability of Water Supply and Sewage Disposal Services. A land
use permit for new development that requires water or disposal of sewage shall not be approved
unless the applicable approval body determines that there is adequate water and sewage
disposal capacity available to serve the proposed development, as provided by this section.
Subsections a. and b. of this section give priority to infilling development within the urban
service line over development proposed between the USL and URL. In communities with limited
water and sewage disposal service capacities as defined by Resource Management System alert
levels Il or 1lI:

a. A land use permit for development to be located between an urban services line and urban
reserve line shall not be approved unless the approval body first finds that the capacities of
available water supply and sewage disposal services are sufficient to accommodate both existing
development, and allowed development on presently-vacant parcels within the urban services
line. ...

2. Analysis of Consistency

The proposed development does not raise significant concerns about availability of water or sewage
disposal services. Cayucos receives water from the Whale Rock Reservoir via three service providers.
The project site is located within the Morro Rock Mutual Water Company’s service area. Conservation
efforts in the area have helped maintain adequate water supplies for new development, and currently the
water company is not limiting its will serve letters. Cayucos as a whole is at a level 11 severity for water
supply, which means it is projected to reach capacity within the next five years. Thus, the Commission
finds that adequate water exists to serve the proposed development.
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Sewer services for Cayucos are provided through an agreement between the Cayucos Sanitary District
and the City of Morro Bay; Cayucos is allocated a capacity of 0.721 million gallons per day (mgd) for
sewage flow. Cayucos is currently at 42.3% of this capacity during the dry season. Peak day wet
weather flow based on 2004 data shows 0.909 mgd for Cayucos. Winter flows have been noted to be 3
times greater than average daily flows, and inflow and infiltration are known problems within the
system. Combined, Morro Bay and Cayucos are at 66% capacity for the system during the dry season
and have entered into an agreement to convert the system from a primary treatment facility to a
secondary treatment facility by 2014.*® Despite wet weather extreme high flows, the system has
experienced a 40% reduction in total wastewater flows over the last two decades. Thus, the Commission
finds that adequate sewage capacity exists to serve the proposed development.

Policy 1 requires that the Applicant provide evidence that there are sufficient services for the
development. Prior to issuance of building permits, the Applicant is required to meet County conditions
14, 15 and 33. County condition 14 requires the Applicant to submit documentation from the Cayucos
Sanitary District confirming they have met all the District’s requirements and can provide adequate
sewer function. Condition 33 requires a set of as-built plans be provided to the District for review.
County condition 15 requires that the Applicant submit a final will serve letter from the Morro Rock
Mutual Water Company to verify adequate water supply for the development. (The full text of the
County conditions is available in Exhibit F.) The Commission finds that County conditions 14, 15 and
33, which are incorporated as conditions of this approval by Special Condition 10, adequately ensure the
project is consistent with LCP public services standards.

F. California Environmental Quality Act (CEQA)

Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be consistent with
any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the activity may have on
the environment.

The County, acting as the lead CEQA agency, found that there was no substantial evidence that the
project may have a significant effect on the environment, and the preparation of an Environmental
Impact Report was not necessary. Therefore, a Mitigated Negative Declaration was prepared pursuant to
Public Resources Code Section 21000 et seq. and California Code of Regulations Section 15000 et seq.,
and approved by the County on April 6, 2007.

The Coastal Commission’s review and analysis of land use proposals has been certified by the Secretary
of Resources as being the functional equivalent of environmental review under CEQA. The Commission
has reviewed the relevant coastal resource issues with the proposed project, and has identified
appropriate and necessary modifications to address adverse impacts to such coastal resources. All public

3 City of Morro Bay, Public Review: Sphere of Influence Update: Municipal Services Review April 2007
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comments received to date have been addressed in the findings above. All above findings are
incorporated herein in their entirety by reference.

The Commission finds that only as modified and conditioned by this permit will the proposed project
avoid significant adverse effects on the environment within the meaning of CEQA. As such, there are no
additional feasible alternatives nor feasible mitigation measures available which would substantially
lessen any significant adverse environmental effects that approval of the proposed project, as modified,
would have on the environment within the meaning of CEQA. If so modified, the proposed project will
not result in any significant environmental effects for which feasible mitigation measures have not been
employed consistent with CEQA Section 21080.5(d)(2)(A).

«

California Coastal Commission



A, B ,C D , E F,G,H",I,J,r\,LL[]INlo
F/uRt i —— N
4 7 ; | 3! . . N
EE‘:I d L S I I\ NS “'\ \
l’ I 0 "'\.‘-’ "~ = ; \ ‘: —
3 r‘ ',0 ) -cr:'ﬂ j - \-1‘" ¢
Al < oS ] { ‘ LN .
. .H. aoa e / ‘( .
& y > e
N o ‘.l . °—_ 2 \' K
4 ff  N3L g ol | b IS
P e e .
o 7 AN
o Vo ls/ Y [
a°' <, h'/ h i i
\ g \ . \\.§.<f |
1 7 2\ —s T
R e 3 omait A .
S a3950an |1 ok ]

'
2a0x BANGE
2fan
v

‘r .
i

MaTIONAL

S G,

haw armnae, - i '(/

RO B .
T N W 2 ot L 4’(\*'
RS MORRO BAY &0 N
~N\ . i B .
; () ¢ s, o .
7 . ] [
S\ W) 4 ~
N SN —~ T
\\\ ce -‘__V'\ Nay - 4 T —_ ,
| '\K" ' A MiLTe®
RN MERE T )
> TN e PR
A " ETRREA -, . -
° '~ CL “~N ncs[nvav icr
. - ' et -
-";‘
‘~~.

0O\) Nb

l
X
|

-

canacCcea

o:aqen (020 ‘c RANC‘-O

Osos :
_ f\/

SAN Uit 08822
? e 3

217

* -
Llau»aJ\
PO 7T RN

LOCATION MAP

! 0

miles

N

3 Y
m Caitarma Coastal Commussion
1

4 1 L

County of San Liis

Obis po

T

i I

Sheet 3 of 5§
CCC Exhibit _A

(page_! _of ! _ pages)



Page _4 of _4 *Resource Name or # (Assigned by recorder) Little Cavucos Creek 1

*Map Name: Cayucos Quadrangle *Scale: 1:24000 *Date of map:

926

27'30"

’ . . Whale Rock Reservoir
Cass sg/ \ jow
A y. [ ELEVATION 150

-
SPiiway A\ev 216 52

{MORRO BAY NORTH)
1854 Iv NE

w

3
~
-

l‘ 9 Al TO CALIF 4§

137

5, p CCC Exhibit P

OIS 16 tée M

LIF. 44, 2.9 &t

P
E
2

DPR 523J (1/9
b - *Required information




waled T 9T ebed)

—5" MQIuXE 909

.:.uo&vmoxoomowh.m&.(.xm.x.x.MQQESLOZEQH .>._zomwm0mm:mhzu:mwmmw4--
10 i SR IRS 6z Bd * £94@ WY 'SOINAYO JO NMOL B

Y.

SOJNAYD 101 °Bd * £ WY 'SF MIIA MO0Y OAON ——T]
02 001 ] 28

»1-£0
[io1=50
™

“or ) -
./ m
— ol
otz NV NY300 - HINOS a g AV
3 5>
Rr ““l APy DoD AVA LFON Y n » t 73 .FL’
mwEe T 7| SN S AT ig T 1
= @@ ﬂw L _9 . $09NAYD ! uj_ “
3 “ . _ 9_ | A OHOM OHONYY “ _
el :“o.ou: o_n__v“n_u ! & ﬂ _O“ ®
| ola (o ln

£lsr
L AW s2 3 i

*  Yesuco-10

] ! Q
s IV v INIVSE G4

RO ar cay == kil P
K E :.ﬁ w: u@@ﬂ&lm 3 : b dll
©)

S
ew.o
-1 o5 os %
\/ nmlm,v—ﬂﬁlﬂ—-lhﬁ!\ 2
a (D .3 o | sr\i2)- 23
2!

[25-4]

|25 4720

SO2NAYO

(Y43

333

\&w (s 3¢ Fres) HSV 3

HOY!8

2101 J9ayg ‘0£bes VO SOONAYD 'IAY HOYIS L9 '020-Z14-v90 - 2002-900Z 'vD ‘0dsiqo sin ues




— e e { . Jiy 1T
. 1 P . 3 .,M_

e , _ j - _ | L0005
[ " : ‘ | {sebed —T—j0 T oF"])

T Nagxa L Lb

. ._ ;
i Sl
Nl A B
N -
E B
N W.
. g
' h QS
P S

A "'xoaz'isgl 39{.0:”‘.

. 0
A @ ~R
] e .
“fori0 0L =
. O

o_,*\GC.euN*Nﬂ.
Ue e_.t+ mhw7
ﬂ. \fo

0008




(sofed — jo—T obed)

we £ A

!

e
&IE.GA?SGN\

§i200tt L,

]

(4777 AUS 0/I) SININISIANI & @ 1 03 QIFVdIHd

‘—- l £
1 st

BV

3
2
g
g
)
~
D
L
2
3
S
3
2
N
&
3
S
S
N
N
3
Ry
b
2

M~
S
3
(&

.W
O
3
o
o

l
Y
S
X
w
Q
N
9
1N
G

¢
{ ] / B x_u N I B TR T
e s
P SOTET In g\ o \
oo s Torie B o1 sy smoc are iy
o * A ey T e 8!

g

1

SN L

1 -~

D it

SRIPLIY NOTINISHOD ANY
- - - - O 2O0s JIVS M B TIONS RIKeD NASoRd T P2 ROUVATTY TYUIY 1IRUS @ ONY 1SV &L u“ ‘ﬂ
B et 2 MOUDTSHIN TAT BUNTD WU 1V JHGAPAT ROE AL aeeen
Comem: ) DM PONUNT) AIHO0D 973 SSVell 0 o0 o () - - Jom 400
- P SR CHORIAY SY MOUVITIZA AUV N VTN IS LSVIYS £y .
1 JAV HSV QUVIIINI JG TS SXOTS O3ewusa Tt 4135 DrrCs hw Jonds Goon xogIVr
- - - " . - SR Pi ST $P MO NROHS S¥ ONOIIY S e AN 1NN YS oIS 0 T AT akvm
AT¥IS Dilid¥H0 Fys oz KyS SO6T P N ) AORCH NMOS JOUYUIA AZYORNE  ZONLS ORSHLS S5
X e o k oty oxs b4 INT ¥MOL OYVRIFO 108 40
. . y RTTDIGE090 # TRYG ALINORROD MU MO IHFTINVS 40 JO0F a eows
1 LR FIT oy 143 L0 L 217 (2 AMOKS SV ST MNOZ Q0OU MY I -001 G waisin 27 s TR s
B | 435 I5r% IS s00Z 43 0@ 5 208 ¥ 101 Rt 30510 3 of -§.u&§ onusxy €4
: \ﬁ iy 3 2007 73 st IS 059 /7 101 SROIVAITTEV
|
X ! o1 ol
H 107 o1 2 * I 101 ol X
gt it pi Fut WD
H FUuy 1700 0: 01 INFOY 834 (1
1 i o s 107 01 1nvacs ety
U v || : e
/ | = It N Y S ok A - %ﬂ .......... S S
. [T .
. | ﬂd . -4 A u - -
AME P (AN [T
- / AFTTY | Y A e RN MY T I = e il | LAca i e A U S I
ot — wn& |||||||||||||||||||||
I e e e
e - T Ut 430 01 INFOOY X328
PETC> ORI 23 0 SHUIYR HFCO
AN 0T . oy s e0s 9-F 001 Fou0s (1) ()
\_ ar owv SSby w4 8i-r1 01
i 4R ¥ 5L 5197 Ot ININTSVT L4 (ad) anaa
P e 1000 A3 O5TY . o (ot}
sk S i _ “ :
!
. [ o OLF
S soxs (1) oress m
\ g ! AGOLS 154 (53 0i9%L)
| Y. NI 1300157 SISV
| | R % woos om0 VS ATa)
\h_ R H 1 : 53 vl
151307 | . [} S
&0 40 () |, & < b
LTJULS . o n (R N 3
ONSTHA R ' 401 3 4
RN _\.m i) : E 00 ; 107
! _ . 8 A I~
1 . | [\-actnm
H 1 “ o oo
; \
i . )
! : / rogrAIT
1 ! (82 o)
| Wl - ! l-ocow sve
Y I
| w J
2N 3
o
i
i
] ! \
—
’
7 I
7
_ ANFAFSVT
\ ZOVdS NI ALIWPICD PN X3S
= ' AROONS NOT VIR GO0/ SYU
) 001 10 VIV YOS
S 6 | anv Houtg T~
: &*p L 4 = . - .
%.wqu: -
\]
AN
or = roeos.
TV RIS
S
bl (3]
o 2 2 (0

§°°fﬂ§

mpong ey st

- tgeo

-~y o 0 .




(sebed —7— _OINlamu&

Vil = nqyx3 999 o

o 1S 01 SIVL0L
oo 1] Y5 0861 9107
$1Z00 11 EAN Y94 G 107 . ,
] 4 g9t H/€ 107 FAS 047 FAIS 90£7 FASS #08F 9115490
T FOVIS N30 1S HOX8 ® £ 107
‘ —_———— e — — VETV JOVdS NAdO
(e v r NAdO TS 169G TUS 906'9 _ F4S [E£C F4S gp£Y  STVUOL
— ! F4S 10048 SWIOL S LPES 45 G6rC 7S 19027 7S 16€1 9107
. : e ANV HSV 95 /667 9 107 4S Z6G 4S pOST 4'S 1p87 7S L0€Y S 107
F1¥35 JHavHD _ 4S £28Y G 107 A4S 262 4S L0117 S GEG't S 069 /8 107
i 4S LE£6°6L /E 107 4
) L Vagv I0T ADNVEENISIT 40 VIEV
/ !
1 ! [ 107 ol 107
N\, \_ ol 107 Lo . | 107 10T ol 101 ¢l 107 ¢ | (4 ol
. Fuu 130 0f SINFNOGHr H3d L1 ©8 : $ FUu 1IN0 01 ININOGH,
ﬂ/ T@ﬁmﬁ (L1111 | Y FHIFAO 02 L ¥3d £f 107 0L INVNILSAdSY
P/ | N % T e ikt N D R T o ININISY3 NNV IAISNIINT-NON
) 7 /AN Y N I DYV
| | prmmmmmmm e | ]
\ |~ o par
Fu| 1300 01 INIAICNT dFd
; FONINIAROD S0 SHILIYA. YIHLO
ONY ALIHLN H0H 19— SLOT
5 Lot sz 85300V 404 8{=£i S107
4 _ ” » miw SI107 01 LNFHISYI Ot < ININISYT
] ! s ovarme soutse % FOoVdS NIJ0
it ! _ I e . -~ 03500059
LATILS || o :
m Q.)\MWJ.@WNRN,____ ' . “ 6 107 g 107 ~ ; o1
A k ‘ o+ 5 oz 0 !
= ,, I ; i
‘ 1
» ) !
m W 7 {
g8 »n _ |
N
o 1
223 _ﬂ _
~§ 2 7 By N\
3 “ s , o L INFNISYI FOVdS
3O K4 4 . - N3O GISOJ0Sd
" ’ a
ELOR ‘ _ :
£ 1R e : s
IR X @,v\,,, : . ANV HOHIG A
30 & /V 4 . B
o Q G !
i g —
s & & |
8o
X
=
<
S
o

Ne—

vy ) (e camt

— 1 o o -




SAN Luis OBIsSPO COUNTY
DEPARTMENT OF PLANNING AND BUILDING

VICTOR HOLANDA, AICP

FINAL LOCAL |
ACTION NOTICE RECEIVED
April 12, 2007 _ APR 2 6 2007
| | wrmencey IS 07 /| CALIFORNIA
Slo Land Corporation APPEAL PER!OD—,Z/@L - 540/9 ~ COASTAL COMMISSION
P.0O. Box 228 N CENTRAL COAST AREA

Cayucos, CA 93430

NOTICE OF FINAL COUNTY ACTION
HEARING DATE: April 6, 2007

SUBJECT: SLO LAND CORP. - County File Number: D020030P
Minor Use Permit / Coastal Development Permit
DOCUMENT NQ ’20Q7-046

AT

 LOCATED WITHIN COASTAL ZONEZHES-—: =

*‘Fhe above-referenced appllcatlon waSwaﬁﬁoved by»the Hearing Officer, based on the
- . approved Findings and Conditions, which.are attached for your records. This Notice of

Final Action is being mailed to you pursuan to Sectlon 23 02 033(d) of the Land Use
- @rdinance. * - T :

A.-“_‘

' Th_iS' action is appealable to the Boar&z‘a‘é&ﬁﬁéﬁié’e‘r’s within 1 4 days of this action. If
there are Coastal grounds for the app&afthere-will be no fee. If an appeal is filed with
non-coastal issues there is a fee of $623.60; ‘This action may also be appealable to the
California Coastal Commission pursuant:to-regulations contained in Coastal Act Section
30603 and the County Coastal Zone Land Use Ordinance 23.01.043. These regulations
contain specific time limits to appeal; criteria, and procedures that must be followed to
appeal this action. The regulations provide the California Coastal Commission 10
working days following the expiration of the County appeal period to appeal the decision.
This means that no construction permits can be issued until both the County appeal
period and the additional Coastal Commnssnon appeal period have expired without an
appeal being filed.

Exhaustion of appeals at the COunty level is required prior to appealing the matter to the
California Coastal Commission. This second appeal must be made directly to the
California Coastal Commission Office. Contact the-Commission's Santa Cruz Office at
(831) 427-4863 for further mformatlon on their appeal procedures. CcCC Exhlblt ‘-F

If the use authorized by thls Permit approval has not been established or(PélﬂQtaﬁtfaiof 3. pages)_
work on the property tow&rds the establishment of the use is not in progress after a >
period of twenty-four-(24) months from the date of this approval or such other time
period as may be designated through conditions of approval of this Permit, this approval

976 ORSXRIE, aﬁg?l@ggze void “%@3_302’?%?@’5“" of tigg ot Ra%.R%RAAANted PSRN 1%600

the provisions o6 n 23.02 and Use Ordinance.
EMAIL: planning@co.slo.ca.us . Fax: (B05) 781-1242 . WEBSITE: http//www.sloplanning.org




If the use authorized by this Permit approval, once established, is or has been unused,
abandoned, discontinued, or has ceased for a period of six (6) months or conditions
have not been complied with, such Permit approval shall become void.

If you have questions regarding your project, please contact your planner at (805) 731-
5600. If you have any questions regarding these procedures, please contact me at
(805) 788-2947.

Sincerely,
S IWATTRN 3NV tN .

NICOLE RETANA, SECRETARY
PLANNING DEPARTMENT HEARINGS

(Planning Department Use Only)

R

Date NOFA qg_gyj’ﬁajlefd to Coastal Commission: _April 23, 2007

Enclosed: __ X Staff Report
BRI < = X7__“Findings and Conditions

¢CC Exhibit _©__
(page 2 _of 3__ pages)

oAl oy Xl




Planning Department Hearing
Minor Use Permit/CDP D020030P / SLO Land Corporation

EXHIBIT A - FINDINGS

Environmental Determination

A. The Environmental Coordinator, after completion of the initial study, finds that there is no
substantial evidence that the project may have a significant effect on the environment,
and the preparation of an Environmental Impact Report is not necessary. Therefore, a
Mitigated Negative Declaration (pursuant to Public Resources Code Section 21000 et
seq., and CA Code of Regulations Section 15000 et seq.) has been issued on February
1, 2007 for this project. Mitigation measures are proposed to address air quality,
biological resources, geology, cultural resources, aesthetics, water and land use and are
included as conditions of approval.

Minor Use Permit ~
B. The proposed project or use is consistent with the San Luis Obispo County General Plan
because the use is an allowed use and as conditioned is consistent with all of the

General Plan policies.

“C._ As conditioned, the proposed project or use satisfies all applicable provisions of Title 23
~ of the County Code.
.' D " The establishment and subsequent operation or conduct of the use will not, because of

- the circumstances and conditions applied in the particular case, be detrimental to the”

= -health, safety or welfare of the general public or persons resrdlng or working in the -

=" neighborhood of the use, or be detrimental or injurious to property or improvements.in.. -
" the vicinity of the use because the new residences will not conflict with the surroundlng

- tands and uses. v e

' "_'__-__The proposed project or use will not be inconsistent with the character of the 1mmedrate
neighborhood or contrary to its orderly development because the project is an alloweEf
‘_use and will not conflict with the surroundlng lands and uses. e

" The proposed project or use will not generate a volume of traffic beyond the safe T
capacity of all roads providing access to the project, either existing or to be rmproved
" . “with the project because the project is located on a (local) road constructed to a level
able to handle any additional traffic associated with the project :

Coastal Access
G - The project site is not located between the first public road and the ocean, therefore the
- proposed use is in conformity with the public access and recreation policies of Chapter 3
- of the California Coastal Act

" Sensitive Resource Area

H. As conditioned, the development will not create significant adverse effects on the natural
features (Coastal Stream) of the site or vicinity that are the basis for the Sensitive
Resource Area designation, and will preserve and protect such features through site
design because the project includes measures to protect the habitat.

I Natural features and topography have been considered in the design and siting of all
proposed physical improvements and setbacks are adequate to preserve creek habitat.

J. The proposed clearing of topsolil, trees, is the minimum necessary to achieve safe and
convenient access and siting for the project, and will not create significant adverse
effects on the identified sensitive resource. - ©CC Exthibit F

(page > __of __ pages)




Planning Department Hearing
Minor Use Permit/CDP D020030P / SLO Land Corporation

K. The soil and subeoil conditions are suitable for any proposed excavation and site
preparation and drainage improvements have been designed to prevent soil erosion,
and sedimentation of streams through undue surface runoff.

Riparian setback adjustment findings - Streams and Riparian Vegetation

L. The proposed project structures are sited outside of a 30 foot setback, as measured
from the trunk of the large eucalyptus tree, and no vegetation modification and pruning
or tree removal is allowed, with the exception of one low hanging later limb that can be
pruned per the pruning specifications. The structures are located outside of the required
20 foot riparian setback, and the setback is adjusted to 10 feet from riparian vegetation
for the access road only. The alternative locations and routes where evaluated and
determined to be less desirable and because the driveway gives additional creek
setback for the structures. Erosion and sedlmentatlon control measures are required.

M. Adverse environmental effects have been mitigated to the maximum extent feasible.
N. The adjustment to the riparian setback to 10 feet is for the access road which provides

* sufficient structure setback ( at 20 feet) for maintaining riparian habitat and the
eucalyptus trees of the Monarch butterfly feeding habitat.

O. The adjustment is the minimum that would allow for the estabhshment of the new
residences. :
Archaeology findings
- P.  The site design and development incorporate adequate fneasures to ensure that

archeological resources will be acceptably and adequately protected because the results
of Phase Il analysi$-suggest a late period habltatlon s:te ah€+he pFOjeCt is condltloned
- for a Phase lll Mltigatlon and Monitoring Plan. - T " SR

CCC Exhibit _F
(page & of 9_ pages)




Planning Department Hearing
Minor Use Permit/CDP D020030P / SLO Land Corporation

EXHIBIT B - CONDITIONS OF APPROVAL

APPROVED DEVELOPMENT
1. This approval authorizes:
a. Grading for and construction of three new 2-story residences on 3 existing lots.

A 2656 square foot residence with 550 square foot garage is proposed for
merged Lots 3 and 4, a 2965 square foot residence with 528 square foot
attached garage is proposed for Lot 5; and a 3102 square foot residence with a
540 square foot garage is proposed for Lot 6.

b. Construction of an access drive_\on Birch Avenue;
C. Access easement required on adjacent property
d. Grading with a total area of onsite disturbance is approximately 15,691 square

feet and offsite disturbance is approximately 7100 square feet

e. An open space easement of approximately 15,610 square feet.

CONDITIONS REQUIRED TO BE COMPLETED AT THE TIME OF APPLICATION FOR
CONSTRUCTION PERMITS

-_-4.&‘:".‘ ..

AN

Slte Development ST e
- 2:+¢:. Plans submitted shall show all develspment consistent with the approved site plan, floor.
plan architectural elevations and reyised: Iandscape plan wrth the approved footprints..

e ':“"S“wv R -
»'The applicant shall submit plans for’Blrch Avenue access road to County Public Works
for approval. T e

4, Show the limits 100 year floodway-6nthe site plan and all development located outside
of the floodway and submit to Public Works for approval.

5. The applicant shall provide details on any proposed exterior lighting, if applicable. The
details shall include the height, location, and intensity of all exterior lighting. All lighting
fixtures shall be shielded so that neither the lamp or the related reflector interior surface
is visible from adjacent properties Light hoods shall be dark colored.

8. Malntaln all trees and riparian vegetatlon and no fireplaces are allowed in any of the
structures.
7. Submit a color and materials board that blends the development with the surrounding

area to Department of Planning and Building for approval.

8. Since smoke from fireplaces interfere with Monarch butterfly habitat, the Department of
Planning and Building shall verify on plans that no fireplaces are allowed.

Fire Safety o T

9. All plans submitted to the Department of Planning and Building shall meet the fi re and

life safety requirements of the California Fire Code. Requirements gh
be limited to those outlined in the Fire Safety Plan, prepared b Gc
Department for this proposed project and dated August 29, 2002 an m pages)




'=‘--Blologlcal Resources NI

Planning Department Hearing
Minor Use Permit/CDP D020030P / SLO Land Corporation

CONDITIONS TO BE COMPLETED PRIOR TO ISSUANCE OF A CONSTRUCTION PERMIT

Access Easement
10. Prior to issuance of a construction permit, the applicant shall provide evidence of an

access easement to Lots 3 and 4, Lot 5 and Lot 6, over the adjacent Lot 7 to the
department of Planning and Building.

Open Space Easement
1. Prior to issuance of a construction permit, the applicant shall execute and record an

* open space easement, acceptable to County Counsel for creek habitat protection, for the
Lots 3 and 4 (merged), and Lot 5, and Lot 6.

Erosion and Sedimentation Control and Dra\inage Plan

12. Prior to issuance of a construction permit, the applicant shall submit an Erosion and
Sedimentation Control and Drainage Plan to Public Works for review and approval. The
plan shall use sediment control measures to protect Little Cayucos Creek. Installation of
erosion and sedimentation control devices shall be installed around the perimeter of the
construction zone. No flows shall be directed to Cayucos Creek without NPDES permit.

Fees
13. Prior to issuance of construction permits, the applicant shall pay all applicable school

and public'facilities fees.

Cayucos Sanitafii'Diétn_'ct
14.  Prior to issuance of construction permits, the applicant shall provide to the : R
Departmentef-Planning and Building, a letter from Cayucos Sanitary District verifying all e iaim
conditions-efCayucos Sanitary District, letter dated February 28, 2005 have been met, o
including Bt ot limited to: Provide a title report from a title company authorized to do
basiness “in*the” State=of California for all property in which' sewer facilities and
improvements’ intended to connect to the District's sewer system shall be installed, and . .
shall obtain written authorization from all property owners identified therein for the T
installation “of 'such  ‘sewer facilites and improvements. The applicant shall be ST
responsiblé-for™ all construction, repair and maintenance of any and all sewer lines,
pipes, laterals, manholes, pumps, pumping systems, backflow devices, sump basins and
associatéd-appurtenances (collectively “sewer facilities”) connecting to the District sewer o
line locatedin “E” Street, Cayucos, California and shall provide an annual independent T
certificatiori' by ‘a’licensed plumbing contractor certifying the satisfactory condition and TR
- operation-of thé subject sewer facilities. The applicant shall provide written recorded e
notice, in a form-acceptable to the District, of this requirement to all of its heirs, assigns, =~ 7 °,
grantees; -and/or successors in interest. .

Water Supply ‘ '
' ,15 - Prior to issuance of building permits, the applicant shall submit a final will serve letterf e
- “from Morro Rock Mutual Water Company to the Department of Planning and Building. s

* #16.~ Prior to issuance of grading and/or construction permits, the applicant shall retam
~__ an biological consultant approved by the County Planning and Building Department to _' .
~ monitor the implementation of the biological mitigation measures and erosion and
- sedimentation control measures during grading and construction activities. The blOIOngt
shall monitor the installation of fencing as per the approved construction plans and at a
minimum, monitor the construction activities once per week and prov
report to the County Planning Department at the close of constructio %Q‘ Fﬁ“lblt -F
possible, construction activities shall be limited to the dry season (Amlagdm%bf .&_ pages)

. ]



Planning Department Hearing
Minor Use Permit/CDP D020030P / SLO Land Corporation

October 15). If construction activities cannot take place during the dry season, the
qualified biologist shall determine if additional erosion and sedimentation control
measures are required. The biologist shall have the authority to halt construction
activities if the mitigation measures are not properly implemented. The biologist shall
coordinate with the County to resolve any problems or inconsistencies regarding the
require mitigation measures.

18.  The structures shall be setback a minimum of 20 feet from the edge of riparian
vegetation and 30 feet from the trunk of the eucalyptus tree along the south bank of Little
Cayucos Creek, and Birch Avenue extension driveway along the northern boundary of
the property shall be setback 10 feet from the dripline of the riparian vegetation. No
disturbance shall occur within the setback areas.

19. Prior to issuance of construction permits, the applicant shall submit an erosion and
sedimentation control plan for review and approval by the department of planning and
building. The plan shall utilize sediment control measures to protect Little Cayucos
Creek. Installation of erosion/sediment control devices shall be installed around the
perimeter of the construction zone.

20. Prior to issuance of construction permits, the applicant shall submit a drainaée plan
for review and approval by the planning and building department. The plan shall direct
all potential poliutants from stormwater runoff away from Little Cayucos Creek.

Prior to issuance of construction permits, the applicant shall submit a IandéCébmg' R
-+ plan including drought tolerance, native, and butterfly friendly Iandscapmg for review and
«-approval by the Department of Plannmg and Burldmg : S

‘Envrronmental Coordinator (and possibly: subject to peer review) for the review and..
:appraval,.a detailed research design for a:Phase lll (data recovery) archaeological =~ . .. -. ... . .
=.investigation. The Phase lll program shall be prepared by a subsurface qualified = .. =~ 7. - 7 0’
. ~archaeologist-approved by the Environmental Coordinator. The consulting archaeologist- -~ . 7.
-+ responsible for the Phase lll program shall be provided with a copy of the previous . -
.~ - -+ -archaeological investigations (Bertrando; 2002, Lee; 2006), and shall be consistent with
.« .- Phase lll Mitigation & Monitoring Plan (Lee; 2006). The Phase [ll program shall.include
- .at least the following: oan

A, Description of standard archaeological data recovery practices;
e B, Recommendation of sample size adequate to mitigate for impacts to o
SR archaeological site, including basis and justification of the recommended sample

size. Sample size should be between 2-7% of the volume of disturbed area. Ifa
lesser sample size is recammended, supporting lnformatlon shall be presented
that justifies the smaller sample size. S

C. Identification of location of sample sites/test units;

D. Detailed description of sampling techniques and material recovery procedures

' (e.g. how sample is to be excavated, how the materral will be screened, screen
size, how material will be collected); . Vi Ay

- E. Disposition of collected materials; &

F. Proposed analysis of results of data recovery and collected materials, including
timeline of final analysis results;

G. List of personnel involved in sampling and analysis.

Once approved, these measures shall be shown on all applicable m Exmut'———
implemented during construction. ge + - of g._pm)




Planning Department Hearing
Minor Use Permit/CDP D020030P / SLO Land Corporation

23.

24.

Prior to issuance of construction permit, the applicant shall submit to the
Environmental Coordinator, a letter from the consulting archaeologist indicating that all
necessary field work as identified in the Phase Il program has been completed.

Prior to issuance of construction permit, the applicant shail submit a monitoring plan,
prepared by a subsurface-qualified archaeologist, for the review and approval by the
Environmental Coordinator. The monitoring plan shall include at a minimum:

List of personnel involved in the monitoring activities;

Description of how the monitoring shalil occur;

Description of frequency of monitoring (e.g. full-time, part time, spot checking);
Description of what resources are expected to be encountered;

Description of circumstances that would result in the halting of work at the project
site (e.g. What is considered “significant” archaeological resources?);

Description of procedures for halting work on the site and notification procedures;
Description of monitoring reporting procedures.

moowy

om

CdNDITlONS TO BE COMPLETED DURING PROJECT CONSTRUCTION

Blologlcal Resources

25.

26.

27,
28.

.29,

To reduce the likelihood of sedimentation to Little Cayucos Creek, all private and
construction vehicle traffic should be limited to those areas- away from the northern and
eastern edges of the property, outside of the fenced areas’-*

Construction activmes shall be hmlted to the dry weather season (Aprll 15 thru October
15). . e : :
The apphcant sh’alrlmplement the erosion and sedlmentatran control plan
The apphcant shaﬂ lmplement the drainage plan ; 4? _- O -
The biological mitigation monitoring plan shall be |mplemented w:th on-site construction
monitoring. e

30. Landscaping in accordance with the approved Iandscaping plan shall be installed. All
landscaping shall be malntalned ina wable condmon in perpetunty

31. A monitoring report shall be submitted to the Plannlng and Buﬂdmg Department for
review and approval. :

33. The applicant shall provide Cayucos Sanitary District-with"a complete set of as-built
plans and specifications for the subject sewer facnlltles E :

34. The applicant shall contact the Department of Planning and Bundlng to have the site
inspected for compliance with the conditions-of this approval.

Cultural Resources o :

35.  During all ground disturbing construction activities, the applicant shall retain a

qualified archaeologist (approved by the Environmental Coordinator) and Native
American to monitor all earth disturbing activities, per the approved monitoring plan. If
any significant archaeological resources or human remains are fourld{E Exchbai

work shall stop within the immediate vicinity (precise area to be determined bythe
archaeologist in the field) of the resource until such time as the reso F@n n'g' fﬁ— pages)




Planning Department Hearing
Minor Use Permit/CDP D020030P / SLO Land Corporatlon

evaluated by an archaeologist and any other appropriate individuals. The applicant shall
implement the mitigation as required by the Environmental Coordinator.

CONDITIONS TO BE COMPLETED PRIOR TO OCCUPANCY OR FINAL INSPECTION

Birch Avenue Access Drive and Fire Lane Signage

36. Prior to final inspection, the applicant shall provide to the Department of Planning and
Building, evidence of a recorded maintenance agreement for Birch Avenue access
driveway and “no parking (fire lane) signage” for Lots 3 and 4, Lot 5 and Lot 6.

Cultural Resources

37. Upon completion of all monitoring/mitigation activities, and prior to occupancy or
final inspection (whichever occurs ﬁrst) the consulting archaeologist shall submit a
report to the Environmental Coordinator summarizing all monitoring/mitigation activities
and confirming that all recommended mitigation measures have been met. If the
analysis included in the Phase lll program is not complete by the time final inspection or
occupancy will occur, the applicant shall provide to the Environmental Coordinator, proof
of obligation to complete the required analysis.

Biological Resources '

38. Prior to final inspection or occupancy, the applicant shall submit a biology monitoring
report to the Environmental Coordlnator for approval verifying completion of all

~ necessary field work and monlto__l'r_"rg

,Landscape S

39 " Prior to final inspection, the Fanﬂscape shall beinstalled in accordance with the
... approved landscaping plan shall be mstalled All landscaping shall be maintained in a.
«... Viable condition in perpetuity. " "

; Flre Safety o T
40.7 - Which ever occurs first, the apphcant shall obtain final mspectlon and approval from .-
Cayucos Fire Department of all required fi reflife safety measures. B

=

ON-GOING CONDITIONS OF APPROVAL Q/ALID FOR THE LIFE OF THE PROJECT)

41.  Alllandscape shall be mamtamed n wable condition in perpetuity

42.  This land use permit is valid for a penod of 24 months from its effective date unless time
extensions are granted pursuant to Land Use Ordinance Section 23.02.050 or the land
use permit is considered vested. This land use permit is considered to be vested once a
construction permit:has béen isstied and substantial site work has been completed.
Substantial site work'is‘defined by Land Use Ordinance Section 23.02.042 as site work
progressed beyond gradmg and completlon of structural foundations; and construction is
occurnng above grade '

43. Al conditions of this approval shall be strictly adhered to, within the time frames
specified, and in an on-going manner for the life of the project. Failure to comply with
these conditions of-approval may result in an immediate enforcement action by the
Department of Planning and Building. If it is determined that VIolatlon(s) of these
conditions of approval have occurred, or are occurring, this approval may he revoked
pursuant to Section 23.10.160 of the Land Use Ordinance.

SCC Exhibit £
(pagej_of_l pages)




STATE OF CAUIFORNIA —THE RESOURCES AGENCY ' ARNOLD SCHWARZENEGGER, Gavernor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 35060

(831) 4274863 FAX(831) 427-4877

www.coastal.ca.gov

COMMISSION NOTIFICATION OF APPEAL

DATE: May 11, 2007

TO: Matt Janssen, Permit Chief
" County of San Luis Obispo, Planning & Building Department
976 Osos St., Room 300
San Luis Obispo, CA 93408

FROM: Steve Monowitz, District Manager
RE: Commission Appeal No. A-3-SL0O-07-024

Please be advised that the coastal development permit decision described below has been

appealed to the California Coastai Commission pursuant to Public Resources Code Sections

30603 and 30625. Therefore, the decision has been stayed pending Commission action on
= the appeal pursuant to Public Resources Code Section 30623.

Local Permit #: D020030P

Applicant(s): S L O Land Corporation
Description: Construction of three new two-story single famt"tV residences and
: ~ access improvements adjacent to Little Cayucos Creek.
Location: Birch Avenue & "E” Street (Estero planning area), Cayucos (San Luis

Obispo County) (APN(s) 064-112-22, 064-112-23)
Local Decision: ~ Approved w' Conditions

Appellant(s): California Coastal Commission, Attn: Commissioner Mike Reilly;
Commissioner Sara J. Wan

Date Appeal Filed: 5/10/2007

The Commission appeal number assigned to this appeal is A-3-SL0O-07-024. The Commission
hearing date has not yet been established for this appeal. Within 5 working days of receipt of
this Commission Notification of Appeal, copies of all relevant documents -and materials used in
the County of San Luis Obispo's consideration of this coastal development permit must be
delivered to the Central Coast District office of the Coastal Commission (California
Administrative Code Section 13112). Please include copies of plans, relevant photographs,
staff reports and related documents, findings (if not already forwarded), all correspondence,
and a list, with addresses, of all who provided verbal testimony.

A Commission staff report and notice of the hearing will be forwarded to you prior to the
hearing. If you have any questions, please contact Jonathan Bishop at the Central Coast
District office.

cc: S L O Land Corporation
eCC Exhibit &
(page L _of (2 _ pages)

@@ CALIFORNIA COASTAL COMMISSION




STATE OF CALIFORNIA--THE RESOURCES AGENCY ‘ l ARNOLD SCHWARZENEGGER, Govemor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831) 427-4863

FAX: (831) 427-4877

APPEAL FROM COASTAL PERMIT
DECISION OF LOCAL GOVERNMENT

Please review attached appeal information sheet prior to completing this form.

SECTION I. Appellant(s):

Name, mailing address and telephone number of appellant(s):

Commissioner Sara J. Wan . Commissioner Mary K. Shallenberger
California Coastal Commission ' “California Coastal Commission

45 Fremont Street, Suite 2000 45 Fremont Street, Suite 2000

San Francisco, CA 94105 San Francisco, CA 94105

_ Phone No. (415) 904-5200
SECTION Il. Decision Being Appealed .

1. Name of local/port government:
San Luis Obispo County

2. Brief desbription of dévelopment being appealed:
Construction of three new two-story single family residences and access improvements
adjacent to Liitle Cayucos Creek.

3. Development’s location (street address, assessor’s parcel number, cross street, etc.:

Birch Avenue & “E” Street, Cayucos APN(s) 064-112-022, 064-112-023

4. Description of decision being appealed:

a. Approval; no special conditions:
b. Approval with special conditions: X
c. Denial:

Note: For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial decisions
by port governments are not appealabie.

TO BE COMPLETED BY COMMISSION: REC EIV ED

APPEALNO: A~3-5/0-~07-03Y MAY 1 0 2007
DATE FILED: _ S =0 ~.200 7
DISTRICT: _ceutral Coast CALIFORNIA
' COASTAL COMMISSION
CENTRAL GOAST AREA

GCC Exhibit §
(page 2 of ©_ pages)

Appeal Form




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (PAGE 2)

5. Decision being appealed was made by (check one):

a. _X_ Planning Director/Zoning ~ ¢. __ Planning Commission
' Administrator

b. __ City Council/Board of d __ Other:
Supervisors

6. Date of local government's decision: _April 6, 2007

7. Local government’s file number: D020030P

SECTION I Identification of Other lnterestea Persons

Give the names and addresses of the following parties: (Use additional paper as necessary.)

a. Name and mailing address of permit applicant:
~ SLO Land Corporation

P.O. Box 228

Cayucos, CA 93430

b. Names and mailing addresses as available of those who testified (either verbally or in
writing) at the city/county/port hearings (s). Include other parties which you know to be
interested and should receive notice of this appeal.

“(1) Matt Janssen & Marsha Lee
SLO Planning & Building Department
967 Osos Street, Rm. 300, San Luis Obispo, CA 93408

@)

)

(4)

SECTION IV. Reasons Supporting This Appeal

Note: Appeals of local government coastal permit decisions are limited by a variety of factors
and requirements of the Coastal Act. Please review the appeal mformatlon sheet for assistance
in completing this section which continues on the next page.

CCC Exhibit _ &
fpage 2 of & pages)




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
‘Page 3 -

State briefly your reasons for this appeal. Include a summary description of Local
Coastal Program, Land Use Plan, or Port Master Plan policies and requirements in which
you believe the project is inconsistent and the reasons the decision warrants a new

hearing. (Use additional paper as necessary.)

See Attached.

Note: The above description need not be a complete or exhaustive statement of your
reasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal is allowed by law. The appellant, subsequent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.

SECTION V. Certification
The informmfacts stated above are correct to the best of my/our knowledge.

Signed:
Appellant or Agent 0

Date: .- May 10, 2007

Agent Authorization: I designate the above identified person(s) to act as my agent in all
matters pertaining to this appeal.

Signed:

Date:

1 2CC Exhibit _G.
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
‘Page 5

State briefly your reasons for this appeal. Include a summary description of Local
Coastal Program, Land Use Plan, or Port Master Plan policies and requirements in which
you believe the project is inconsistent and the reasons the decision warrants a new

hearing. (Use additional paper as necessary.)

See Attached.

Note: The above description need not be a complete or exhaustive statement of your
reasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal is allowed by law. The appellant, subsequent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.

SECTION V. Certification

acts statWithe best of my/our knowledge.

/

The information

Signed:
Appellant

Date:  May 10, 2007

Agent Authorization: I designate the above identified person(s) to act as my agent in all
matters pertaining to this appeal.

Signed:

Date:

©CC Exhibit G
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Reasons for Appeal: San Luis Obispo County Coastal Development Permit
D020030P — (SLO Land Corporation)

San Luis Obispo County approved a proposal to construct three single-family residences
adjacent to Little Cayucos Creek at the northwest corner of Birch Avenue and "E” Street, in the
community of Cayucos, in the Estero Planning Area. The County approved project raises Local
Coastal Program (LCP) conformance issues and questions as follows:

The LCP defines Little Cayucos Creek and its riparian corridor as a Sensitive Resource Area
(SRA) and Environmentally Sensitive Habitat Area (ESHA) and requires its protection, including
requiring minimum setbacks (including LCP Environmentally Sensitive Habitats Policies 1, 2, 20,
21, 28, 29, 35 and Coastal Zone Land Use Ordinance Sections 23.07.170-178). The project
site also includes Monarch butterfly habitat that may also be considered ESHA. The approved
project locates new development in close proximity to these sensitive habitat areas and it
appears that the County’'s approval lacks adequate measures to avoid impacts and significant
disruptions to the resources as required by the LCP, including a lack of appropriate setbacks.

In addition, the Estero Area Plan of the LCP includes a specific setback standard for projects
located adjacent to Little Cayucos Creek. Development is to be set back a minimum of 20 feet
from the creek, as measured from the outer limits of riparian vegetation. The minimum setback -
may be reduced to no less than 10 feet provided that certain findings are made (Combining
Designation SRA Standard #1). The County approval is inconsistent with these setback
requirements because it locates the driveway within 10 feet of riparian vegetation, and within 6
feet for the turf block apron associated with the driveway. Fill siopes to support the driveway
approach appear even closer. Moreover, the required riparian habitat setback adjustment
findings to allow a lesser than 20-foot minimum setback (CZLUQ Section 23.07.174 et seq)
made by the County do not appear to be supported by the evidence at this location. It appears
that altemmative development locations and related access routes are feasible and less
environmentally damaging, and would still allow for the establishment of a principally permitted
use on the site.

Questions are also raised surrounding multiple project elements shown on the County approved
site plans, including: apparent discrepancies in riparian and related habitat mapping; apparent
inaccuracies in the location of portions of the driveway approach (turf block apron and fill
slopes) as they relate to identified setbacks, and; apparent encroachments of second-story
overhangs and residential decking on lot 4 within the required setback area, which are not
shown on the approved project plans. This lack of clarity in project detail also raises questions
regarding the project’s conformance with the LCP.

GCC Exhibit _&
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PREPARED FOR M & R INVESTMENTS (C/0: STEVE MILLER)

PRELIMINARY GRADING, DRAINAGE AND UTILITY PLAN
LOTS 3/4, 5, AND 6 — BLOCK 3, CAYUCOS
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(CITRAL COADT ARGRACOLONT

ARTHACOLOTICAL JURVCT-TOTTRMTRATION o QULTURAL ROOURTT MATATTITT

Mr. Steve Miller c/o July 14, 2006
Mr. John MacDonald

2813 Santa Barbara Ave.

Cayucos, CA. 93430

Subject: Phase Il monitoring and miﬁgaﬁo;l plan for the M & R Investments Parcel,
- APN 064-112-002, at the intersection of E Street and Fresno Avenue in the Town of
Cayucos, San Luis Obispo County, Califorma.

Dear Mr. MacDonald:

Following are recommendations for archaeological monitoring and impact mitigation for
the construction of three new homes on Lots 4, 5, and 6 of the M & R Investments Parcel
in the Town of Cayucos. The subject property is part of archaeological site CA-SLO-
2195, a prehistoric habitation deposit recorded in 2002 by Ethan Bertrando. This proposal
addresses conditions of approval for a Minor Use Permit/Coastal Development Permit
pending approval upon review of this mitigation plan.

ARCHAEOLOGICAL REQUIREMENTS IN CONDITIONS OF APPROVAL

Conditions of Approval includes a section entitled “Cultural Resources™. This section
lists a set of conditions for a Phase Il program required by the San Luis Obispo County
Environmental Coordinator. These conditions must be met prior to the issuance of a
construction permit.

Conditions of Approval requires that prior to the issuance of construction permits, the
applicant shall submit a monitoring plan prepared by a qualified subsurface archaeologist
for the review and approval of the environmental coordinator, with a list of 7 required
elements which must be included. They are paraphrased as follows:

a. A description of standard archaeological data recovery practices;

b. Recommendation of sample size adequate to mitigate impacts to the
archaeological site, including basis and justification of the recommended sample
size. San Luis Obispo County requires a 2-10% sample size;

c. Identification of the location of the sample sites or test units;

P.O. Box 361 Cayucos, California 93430-0361
Phone/Fax 805.995.5053 Cell 805.235.5998
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d. A detailed description of sampling techniques and material recovery procedures,
including the excavation and collection process, type of screening, and screen
size;

e. Arrangements for final disposition of the collected materials;

f. Analysis of the results of data recovery from the test, including a timeline for
completion of the final report;

g- A list of personnel involved in the sampling and analysis.

Conditions of Approval requires a letter from the consulting archaeologist to be
submitted to the Environmental Coordinator verifying completion of all necessary field

work. «

Conditions of Approval requires the submission of a monitoring plan to be reviewed and
approved by the Environmental Coordinator. This plan must contain the following
elements:

List of personnel involved in the monitoring activities;

Description of how monitoring shall occur;

Description of frequency of monitoring;

Description of what resources are expected to be encountered;

Description of circumstances that would result in the halting of work, including a
definition of significant archaeological resources;

Description of procedures for halting work on the site and notification procedures;
g. Description of monitoring reporting procedures.

oo op

]

Conditions of Approval requires the applicant to retain a qualified archaeologist and
Native American Monitor during all earth disturbing activities. It also requires work
stoppage in the event of the discovery of human remains or significant archaeological
resources.

Conditions of Approval requires the consulting archaeologist to submit a report to the
Environmental Coordinator confirming that all mitigation measures have been met. This
report must be completed prior to occupancy or final inspection, or if the analysis is not
complete, the applicant will provide proof of the obligation (contract) to complete it.

BACKGROUND

The M & R Investments Parcel, Lots 3, 4, 5, and 6, APN 064-112-002, is located at the
intersection of E Street and Fresno Avenue in the Town of Cayucos, San Luis Obispo
County, California. The parcel covers an area approximately 150 feet by 200 feet and is
characterized by a relatively flat plateau consisting of native and non-native grasses
which slopes to the north towards the bank of Little Cayucos Creek. The banks of Little
Cayucos Creek are thick with native Willow (Salix sp.) and Sycamore (Platanus
racemosa) and introduced Cypress and Eucalyptus. In October 2002 a Phase I survey
report was completed for the subject property (Bertrando 2002) in which the field
investigation found evidence of a prehistoric archaeological site. Although the remains
may be associated with CA-SLO-1914/H immediately north of the subject property

CC 7 ibit o
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across Little Cayucos Creek, the remains have been recorded as a separate site designated
CA-SLO-2195.

The initial Phase I cultural resource investigation (Bertrando 2002) identified shellfish
remains including mussel (Mytilus californianus), black turban snail (Tegula funebralis),
and abalone (Haliotis sp.). In addition, several specimens of chipped stone debitage were
also noted representing both Franciscan and Monterey chert. Soils were noted as being
dark grayish brown to black characteristic of prehistoric midden deposits. As a result of
the initial prehistoric cultural resources present and the subsequent site designation, it
was required that CA-SLO-2195 be mitigated through the excavation and analysis of
scientifically consequential information from the resource per CEQA and The County of
San Luis Obispo guidelines.

PHASE IO TEST

Phase II archaeological testing was carried out by Central Coast Archaeology from
January 9 through 11, 2006 (Lee 2006). Playano Salinan Heritage Services provided a
Native American Monitor from the Salinan Tribe. One 1 meter by 1 meter test unit was
hand excavated in each of the lots proposed for development (Lots 4, 5, and 6). Soils
were removed in 15 cm levels to a maximum depth of 45 cm. Excavated soils were
processed with water through 1/8” mesh screens. Stratigraphic data revealed that cultural
deposits ended at approximately 30 cm below the surface. Below 30 cm deposits are
orange clay with no characteristic midden features. Deposits above the orange sands
showed no stratigraphic variation. This was consistent in all three test units with the
exception of much lower prehistoric cultural remains frequencies in Lot 4. Cultural
materials include small fish and mammal bone, lithic debitage and tools, marine shells,
and three Olivella biplicata (Purple Dwarf Olive Shell) disk beads. Modem refuse was
also present in the sample.

Analysis of deposits from the test units collected during Phase II testing suggest a Late
Period habitation site. Map 2 details the locations of test units in relation to the proposed
building plan.

MITIGATION AND MONITORING PLAN

The following text describes a combined Phase III mitigation and monitoring plan
designed to minimize impacts associated with the planned development of the subject
property. Specific conditions of approva] addressed by this plan are in brackets. Once
footing trenches are laid out, but prior to mechanical excavation, archaeologist Sean A.
Lee will hand excavate sections of footing trenches to sterile soils, approximately Iy 30 cm.
Work will be monitored by a Native American Monitor from the Salinan Tribe.
Excavated soils will be processed as outlined below. This plan calls for a 5% + sample
and 100% monitoring by a qualified archaeologist and Native American Monitor of all
proposed excavation and ground disturbing activities [a,a,b,b,c,c,g].

©EC Exhibit
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Volumetric Samples _

Areas that will be impacted by proposed construction will be throughout the perimeters

of all three house-footing trenches. The building plan calls for excavation of standard 15>

wide by 27” deep two-story footing trenches. Total volume of disturbed cultural material SK
is approximately 12.2 cubic yards. A 5% + sample size would be 0.61 cubic meters [b].

Sampling Strategy

All materials will be excavated by hand to the depth of sterile soils, approximately 30 cm,
collected in buckets, and water processed through 1/8” mesh screen [d]. The location of
Phase II1 test units are indicated on Map 3 [c]. All materials will be given a preliminary
examination and identification during processing and marked and bagged separately for
further analysis at the lab. Lab processing includes grade (size) sorting, separation of
stone, bone, shell, and other materials, weighing, measuring, and describing in a catalog.
Samples of shell will be prepared for radiocarbon dating. Samples will be compared with
the collection from the Phase I Test [d,f]. Materials will be bagged and labeled according
to standard archaeological practice and returned to the property owner [e].

Description of Occurrence of Monitoring

Monitoring shall occur by a qualified subsurface archaeologist and Native American
Monitor during any earth disturbing activities related with the excavation of new
footings/foundations [b]

Description of Frequency of Monitoring
A qualified subsurface archaeologist and Native American Monitor shall be present full

time during the excavation of new footings/foundations for the proposed new residences

[c]-

Description of Expected Resources
Based on data from the Phase II archaeological investigations, lithic debitage, bone, and

shell may be encountered [d].

Circumstances that may Halt Work
Should any features be encountered such as intact hearths or burials, the excavation of

new footings/foundations will be delayed while such features are fully recorded and
documented, including sampling, sketches, photographs, stratigraphic profiling, and
scientific measurements [e].

Description of Procedure for Halting Work

Should features be encountered that require the halting of work such as human remains,
all work will stop in the immediate area and the archaeologist will notify the Sheriff-
Coroner, San Luis Obispo County Planning Department, the Native American Heritage
Commission, and the appropriate Native American Consultant [f].

Description of Monitoring Reporting Procedures
Following the completion of the excavations for the proposed new residences, the
archaeologist will provide the building contractor and/or property owner with signed

3
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notification of completion of archaeological monitoring. A follow-up letter verifying

completion of archaeological monitoring will be provided to the client and SLO County

Environmental Coordinator. Upon completion of mitigated Phase III testing and once

radiocarbon dated samples have been returned to Central Coast Archaeology, a final "
report on mitigation and monitoring will be submitted to the client [g]. -[-' .f_',% Ez,‘,ﬂ éw B, f:,ﬁﬁ:;;

Should you have any questions regarding this proposal, please do not hesitate to call the
office. .

Sincerely,
& -
Sean A. Lee
Archaeologist
“Central Coast Archaeology
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ATTACHMENTS

‘Map 1. A portion of the USGS Cayucos, CA., 7.5’ topographic quadrangle showing the
area tested for cultural resources.

Map 2. Site map detailing proposed building footprints and locations of test units.

Map 3. Site map detailing location of Phase III test units.
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KENNETH C. BORNHOLDT, SBN 42717 D
BORNHOLDY & ASSOCIATES FILE

1035 Peach Street, Suite .
San Luis Obispo, CA 93401 JAN 03 2007

(805) 547-1500 SAN LIS OBISPR SURERIOR COURT
Vg ) londind

Attorneys for Defendants and Cross-Complainants B i Danuty Cletk N7 ‘
WILBUR W. HARTZELL, JR. and MAVIS M. HARTZELL, '
as Trustees

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN LUIS OBISPO

M & R INVESTMENT COMPANY, INC,, a Case No. CV 040191
Nevada corporation,
ﬁ\ssigned for all Purposes to the
Plaintiff,

onorable Roger T. Picquet]
VS,

-[EEﬁE@S&BjrCORRECTED
WILBURW. HARTZELL, JR. and MAVIS M. JUDGMENT TO QUIET TITLE
HARTZELL, Trustees under Declaration of . '
Trust dated June 17, 1987; CHRISTOPHER

H. POPE; GRACE K POPE; PEARL

CHARLOTTE SATTERBERG, Trustee ofthe

Satterberg Family Trust dated December 30,

1998; DANIEL CHIVENS and KRYSTALYN

CHIVENS, Trustees of the Chivens Famil

Trust UTD [sic] January 31, 2000; CARL V.

NEGRANTI and MARY A. NEGRANTI,
Trustees of the Carl V. Negranti Family
Revocable Trust UDT November 20, 1992;
ALLAN HERSCHDERFER and DIANE
HERSCHDERFER, Trustees of The
Herschderfer Family Trust established
December 3, 2002; CAYUCOS
ELEMENTARY SCHOOL DISTRICT;
COUNTY OF SAN LUIS OBISPO; and all
persons unknown, claiming any legal or
equitable right, title, estate, lien or interestin
the property described in the complaint
adverse to Plaintiffs’ title, or any cloud on
Plaintiffs’ title thereto and DOES 1-20,

Defendants.

AND ALL RELATED CROSS-ACTIONS.
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Judgment was previously entered by this Court on April 5, 2006.

The judgment as entered by the Court was recorded in the County Recorder’s
Office of San Luis Obispo County, California on June 20, 2006 as Document
#2006043083 and on July 18, 2006 as Ddcument # 2006049953,

After the Judgment was recorded, the parties discovered that the exhibits
containing the legal description and plat of the subject property were not attached and
the legal description was erroneous.

This Corrected Judgment is entered to correct the legal description and attach the
exhibits correctly describing the subject property for recordation by the parties to
supersede and replace the Judgement entered on April 5, 2006.

This Judgment is entered pursuant to the stipulation and settlement entered into
on February 18, 2005, before the above-entitted court by and between M&R
INVESTMENT COMPANY, INC.(“M&R”), a Nevada corporation, through its president
Steve Miller, WILBUR W. HARTZELL, JR. and MAVIS M. HARTZELL(collectively
“HARTZELL"), as Trustees under Declaration of Trust dated June 17, 1987,
CHRISTOPHER H. POPE and GRACE K. POPE (collectively “POPE"), PEARL
CHARLOTTE SATTERBERG (“SATTERBERG”), as Trustee of the Satterberg Family
Trust dated December 30, 1998, DANIEL CHIVENS and KRYSTALYN CHIVENS
(collectively “CHIVENS"), as Trustees of the Chivens Family Trust UTD January 31,
2000, CARL V. NEGRANTI and MARY A. NEGRANTI (collectively” NEGRANTI"), as
Trustees of the Carl V. Negranti Family Revocable Trust UDT November 20, 1992,
ALLAN HERSCHDERFER and DIANE HERSCHDERFER (collectively
“‘HERSCHDERFER"), as Trustees of The Herschderfer Family Trust established
December 3, 2002, and the CAYUCOS ELEMENTARY SCHOOL
DISTRICT("DISTRICT"), through George Erdelyi, Superintendent, as ratified by the

Board of Trustees of the DISTRICT on March 4, 2005, (hereinafter collectively referred

to as “Parties”), in connection with a dispute over the legal status of that certain 20-foot

alley (the “Map Alley”) running west from “E” Street to Little Cayucos Creek, between Ash

[PROPOSED] CORRECTED JUDGMENT TO QUIET Ti T EE :
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Avenue and Birch Avenue, in the unincorporated area of the County of San Luis Obispo
(“COUNTY?"), as shown in Block 3 on the Map of the Town of Cayucos (the “Town Map”)
recorded in Book A, Page 160 of Maps in the Official records of the COUNTY.

The court takes judicial notice of the fact that the COUNTY filed a Disclaimer of
any interest in and to the Map Alley in this action on February 18, 2005.

The court takes judicial notice of the fact that the DISTRICT filed a Cross-
Complaint to quiet its title to Lots 7, 8 and 9 in Block 3 of the Town Map (“DISTRICT
Property”), that the Plaintiff and Defendants named above have filed Disclaimers of any
interest in and to said DISTRICT Property. in this action, the DISTRICT published the
summons on said Cross-Complaint and no parties have appeared in the action except
the Parties who filed Disclaimers. '

The court takes judicial notice of the fact that HARTZELL filed a Cross-Complaint
in this action seeking to quiet title to the Map Alley centerline on the grounds the public
never accepted the offer to dedicate the Map Alley in the Town Map,'HARTZELL
published the summons on said Cross-Complaint and no parties have appeared in the
action except the Parties.

WHEREAS, the Parties have stipulated and agreed that:

1. The offer to dedicate the Map Alley in the Town Map was never accepted by
the COUNTY and no public use occurred within a reasonable time after the offer was
made or within 25 years of when the offer was made.

2. None of the Parties owns any private easement for ingress or egress in the
Map Alley.

3. All Parties own to the centerline of the Map Alley in fee simple by an extension
of their respective north-south lot lines shown on the Town Map, subject to an easement
for overhead utilities in the Map Alley area on their respective lots. A dispute exists as
to the location of said centerline due to historic use in the area of the New Alley; as
defined herein.

4. HERSCHDERFER shall own in fee simple to the centerline of the Map Alley

[PROPOSED] CORRECTED JUDGMENT TO QUIET TITecc EXthIt K
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adjacent to Lot 13 of the Town Map as the new northerly line of said lot, subject to an
easement for overhead utilities in the Map Alley area, and the other half of said Map Alley
area adjacent to Lot 13 is owned in fee simple by M&R, subject to the non-exclusive right
of HERSCHDERFER to park vehicles thereon subject to M&R’s easement right to ingress
and egress to and from Lot 4 of the Town Map. |

5. The DISTRICT owns fee simple title to Lots 7, 8 and 9 as three separate legal
parcels as shown on the Town Map (“the DISTRICT Property”).

6. All Parties have agreed tc; the creation of a twelve (12) foot wide private alley
(the “New Aliey”) between their respective lots as legally described in the attached
Exhibit “A” and the attached plat marked Exhibit “B".

7. All Parties will own to the centerline of the New Alley in fee simple by an
extension of their north-south lot lines shown on the Town Map.

8. All Parties except M&R shall have the right of ingress and egress over and
across the New Alley, which right is appurtenant to the Parties’ respective lots.

8. M&R shall own an easement for ingress and egress in the New Alley for
garbage services, utilities, other matters of convenience necessary to the M&R lot owners
on an occasional basis and deliveries only to its lots but not for parking in the New Alley.
Residents and guests of the M&R lots shall have no other right to use the New Alley for
ingress and egress to the M&R lots.

10. The DISTRICT shall offer to dedicate an easement for ingress and egress to
the COUNTY over that portion of the DISTRICT Property needed for the New Alley. In
the event that the COUNTY rejects such dedication offer, then the DISTRICT shall grant
an easement to all Parties as abutters to the New Alley for access to and from that
certain public street know as “E Street” in the Town of Cayucos under Education Code
Section 17556. |

11. In consideration of the DISTRICT's conveyance described in Paragraph 10
above, HARTZELL, SATTERBERG, POPE, CHIVENS, NEGRANTI, and
HERSCHDERFER, as a group, agree to pay the DISTRICT sum of $6,000.00 upon

<
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completion of said conveyance.

NOW, THEREFORE, IT IS ADJUDGED, ORDERED AND DECREED THAT:

1. The offer to dedicate the Map Alley in the Town Map was never accepted by
the COUNTY and no public use occurred within a reasonable time after the offer was
made or within 25 years of when the offer was made. |

2. None of the Parties owns any private easement for ingress or egress in the
Map Alley.

3. All Parties own to the cen‘f\erline of the Map Alley in fee simple by an extension
of their respective north-south lot lines shown on the Town Map, subject to an easement
for overhead utilities in the Map Alley area on their respective lots.

4. HERSCHDERFER shall own in fee simple to the centerline of the Map Alley
adjacent to Lot 13 of the Town Map as the new northerly line of said lot, subject to an
easement for overhead utilities in the Map Alley area, and the other half of said Map Alley
area adjacent to Lot 13 is owned in fee simple by M&R, subject to the non-exclusive right |
of HERSCHDERFER to park vehicles thereon subject to M&R'’s easement right to ingress
and egress to and from Lot 4 of the Town Map.

5. The DISTRICT owns fee simple title to the DISTRICT Property.

6. All Parties have agreed to the confirmation of a twelve (12) foot wide private
alley (the “New Alley”) as consistent with the historic use of the alley by them between
their respective lots as legally described in the attached Exhibit “A” and the attached plat
marked Exhibit “B”.

7. All Parties will own to the centerline of the New Alley in fee simple by an
extension of their north-south lot lines shown on the Town Map.

8. All Parties except M&R shall have the right of ingress and egress over and
across the New Alley, which right is appurtenant to the Parties’ respective lots.

9. M&R shall own an easement for ingress and egress in the New Aliey for
garbage services, utilities, other matters of convenience necessary to the M&R lot owners

on an occasional basis and deliveries only to its lots but not for parking in the New Alley.

4
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Residents and guests of the M&R lots shall have no other right to use the New Alley for
ingress and egress to the M&R lots.

10. The DISTRICT shall offer to dedicate an easement for ingress and egress to
the COUNTY over that portion of the DISTRICT Property needed for the New Alley. In
the event that the COUNTY rejects such dedication offer, then the DISTRICT shall grant
an easement to all Parties as abutters to the New Alley for access to and from that
certain public street know as “E St_r\eet" in the Town of Cayucos under Education Code
Section 17556.

11. In consideration of the DISTRICT’s conveyance described in Paragraph 10
above, HARTZELL, SATTERBEIC, fCPE, CHIVENS, NEGRANTI, and
HERSCHDERFER, as a group, agree to pay the DISTRICT the sum of $6,000.00 upon
completion of said conveyance.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that since this
Judgment does not include all of the terms and conditions of the settlement entered into
between the Parties on February 18, 2005, this Court shall retain jurisdiction of the
Parties and subject matter of this action to enforce all of the other terms and conditions
of the settlement.

IT IS SO STIPULATED:
Dated: BELSHER & BECKER.

J W. Belsher, Esq.

Dated: . _ BQR OLDT & ASSOCIATES -

|
K«.!r;)neth C. Bornholdt, E¥c)

Attorneys for Defendants Wilbur W.

CCC Exhibit |
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Residents and guests of the M&R lots shall have no other right to use the New Alley for
ingress and egress to the M&R lots.

10. The DISTRICT shall offer to dedicate an easement for ingress and egress to
the COUNTY over that portion of the DISTRICT Property needed for the New Alley. In
the event that the COUNTY rejects such dedication offer, then the DISTRICT shall grant
an easement to all Parties as abutters to the New Alley for access to and from that
certain public street know as “E Street” in the Town of Cayucos under Education Code
Section 17556. ;

11. In consideration of the DISTRICT's conveyance described in Paragraph 10
above, HARTZELL, SATTERBERG, POPE, CHIVENS, NEGRANTI, and
HERSCHDERFER, as a group, agree to pay the DISTRICT the sum of $6,000.00 upon
completion of said conveyance.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that since this
Judgment does not inciude all of the terms and conditions of the settiement entered into
betweén the Parties on February 18, 2005, this Court shall retain jurisdiction of the
Parties and subject matter of this action to enforce all of the other terms and conditions
of the settlement.

IT IS SO STIPULATED:
Dated: BELSHER & BECKER

John W. Belsher, Esq.
Attorpgys for Plaintiff M&R)Investments
Dated: BORNHOLDT & ASSO IATES _—

J
Kénneth C. Bornholdt, xd
Attorneys for Defendants Wilbur W.

»
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1 Hartzell, Jr. and Mavis M. Hartzell,

2 Trustees under Declaration of Trust dated

3 June 17, 1887

4 | Dated: [/éqz@é OGDEN & FRICKS, LLP

5

6

7 b LR A 7

8 &/ Roy E. Ogden, Esg.

9 Aitorneys for Pearl Charlotte Satterberg,
10 Trustee of the Satterberg
1 Family Trust dated December 30, 1998
12 Attomeys for Defendants v
13
14

15 || Dated:
16 P. Terence Schubert, Esq.
17 Attomey for Defendants Carl V., Negranti
18 and Mary A. Negranti, Trustees of the Carl
19 V. Negranti Family Revocable Trust UDT
20 November 20, 1992; and
21 Allan and Diane Herschderfer, Trustees of
22 the Herschderfer Family Trust established
23 December 3, 2002 and Daniel Chivens
24 and Krystalyn Chivens, Trustees of the
25 Chivens Family Trust UTD January 31,
26 2000
27 {11
28 W/
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1 Hartzell, Jr, and Mavis M. Hartzell,
| 2 'I . Trustees under Declaration of Trust dated
3 June 17, 1987 |
4 || Dated: OGDEN & FRICKS, LLP
5
6
7] N
8 Roy E. Ogden, Esq.
9 Attorneys for Pearl Charlotte Satterberg,
10 = Trustee of the Satterberg
11 Family Trust dated December 30, 1998 |
12 Attarneys for Defendants
13 :
14 Q (/( éé:“ N
15 Dated: Dy ) MM W
16 P. Terence Schubert, Esq,
17 Attorney for Defendants Carl V. Negranti
18 and Mary A. Negrantj, Trustees of the Carl
19 V. Negranti Family Revocable Trust UDT
20 November 20, 1892, and
21 Allan and Diane Herschderfer, Trustees of
22 the Herschderfer Family Trust established
23 December 3, 2002 and Daniel Chivens
24 and Krystalyn Chivens, Trustees of the
25 Chivens Family Trust UTD January 31,
26 2000
27 ||
28 | 11
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Dated: /’// L//ﬂ_é ' SCHOOLS LEGAL SERVICE

7
Wbl o

Christopher P. Burger, Esq.

7
/
/
{
}
=

Attorneys for Defendant Cayucos
Elementary School District

Dated: ADAMSKI, MOROSKI, MADDEN & GREEN

John E.D. Nicholson, Esq.
Attorneys for Defendants Christopher H.
Pope and Grace K. Pope

Judgment shall be so entered.

Dated: \ of =008

Judge of the Superior Court
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ACCESS EASEMENT
Legal Description

A portion of Lots 5 through 9 inclusive and Lot 14 in Block 3 of the Town of Cayucos,
County of San Luis Obispo, State of California, according to that map entitled, “Map of
the Subdivisions of the Rancho Moro Y Cayucos” filed in Book “A”, at Page 160 of
Maps in the office of the Recorder for said County, more particularly described as
follows:

Commencing at the Northeast corer of said Lot 9, bemg the intersection of the
Southwesterly line of the Birch Avenue (formerly 2" Street) nght-of-way with the
Northwesterly line of the “E” Street right-df-way as shown on said map;

Thence, on the Southeasterly line of said Lot 9, South 30° 25* 45” West, 160.00 feet to
the centerline of that 20 foot wide alley shown on said map;

Thence, North 30° 25 45” East, 2.69 feet to the True Point of Beginning;

Thence, leaving the Southeasterly line of said Lot 9, on a line that lies 2.69 feet offset
Northerly from and parallel with the centerline of said 20 foot wide alley, North 59° 26’
55” West, 199.38 feet;

Thence, North 72° 38” 43” West, 51.19 feet to an intersection with the northerly
prolongation of the Northwesterly line of said Lot 14;

Thence, on the northerly prolongation of the Northwesterly line of said Lots 5 and 14,
North 30° 31’ 33” East, 12.32 feet;

Thence, leaving the Northwesterly line of said Lot 5, South 72° 38> 43" East, 49.27 feet
to a point that lies 14.69 feet offset northerly from the centerline of said 20 foot wide
alley;

Thence, on a line that lies 14.69 feet offset Northerly from and parallel with the
centerline of said 20 foot wide alley, South 59° 26’ 55 East, 200.24 feet to the
Southeasterly line of said Lot 9;

Thence, on the Southeasterly line of said Lot 9, South 30° 25” 45” West, 12.00 feet to the
Point of Beginning.

End Pescription

Prepared by: , (A 7 )%vr"
Daniel S. Hutchinson, PLS 5139
(License renewal date 06/30/07)

Date: O 9//0 -?1/0 é

ccc Exhibit _I<
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PROOF OF SERVICE

STATE OF CALIFORNIA )
) ss
COUNTY OF SAN LUIS OBISPO )

I, Sarah Flynn, am employed in the aforesaid county, State of California; I
am over the age of 18 and not a party to the within action; my business
address is 1035 Peach Street, Suite 202, San Luis Obispo, CA 93401.

On December 22, 2006, I served upon the interested party(ies) in this
action the following described document(s): [PROPOSED] CORRECTED JUDG&ENT TO
QUIET TITLE

[ 1] PERSONAL DELIVERY: by deliverimg a true copy thereof by hand to the
person or office, as indicated, at the address(es} set forth below.

[X] MAIL: by placing a true copy thereof enclosed in a sealed envelope(s),
addressed as set forth below. I am “readily familiar” with this office's
practice for the collection and processing of correspondence for
mailing. Under that practice such envelope will be deposited with the
United States Postal Service on this date with postage thereon fully
prepaid at San Luis Obispo, California in the ordinary course of
business. I am aware that on motion of the party served, service is
presumed invalid if postage cancellation date or postage meter date is
more than one day after date of deposit for mailing in affidavit.

[ ] ©rFacsmMILE: by transmitting a true and correct copy of the document via
facsimile to the person or office as indicated at the address(es) and
telecopier number set forth below.

[ ] MESSENGER: by causing a true copy thereof to be delivered via messenger
service at the address({es) set forth below.

John W. Belsher, Esqg. Christopher P. Burger
Belsher & Becker Schools Legal Service
Attorneys at Law 1300 17 Street, 7" Floor
412 Marsh Street Bakersfield, CA 93301

San Luis Obispo, CA 93401
John E. D. Nicholson, Esdqg.

Roy Ogden, Esqg. Adamski, Moroski Madden

Ogden & Fricks LLP & Green, LLP

656 Santa Rosa Street P.0. Box 3835

Second Floor San Luis Obispo, CA 93403-3835

San Luis Obispo, CA 93401

P. Terence Schubert, Esq.
1254 Marsh Street
San Luis Obispo, CA 93401

CCC Exhibit _K

[ ] {Federal) I declare that I am employed in the office cﬁgg&enﬁsz o“.iﬂi
bar of this court at whose direction this service was Waa®@.- ——0 Dages)

[X] State) I declare under penalty of perjury under the laws of the State
of California, that the foregoing is true and correct.

Executed on December 22, 2006 at San Luis ObispO// £3%

Sarah Flynn
[Print Name] -




DRAFT 2-21-05

SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (“Agreement”) 1is
made and entered into effective this 18th day of February,
2005, by and between M&R INVESTMENT COMPANY, INC., a Nevada
corporation (“M&R”), WILBUR W. HARTZELL, JR. and MAVIS M.
HARTZELL, as Trustees under that certain Declaration of
Trust dated June 17, 1987 (collectively referred to as
“HARTZELL”), CHRISTOPHER H.,K POPE and GRACE K. POPE
(collectively referred to as “POPE”), PEARL CHARLOTTE
SATTERBERG, as Trustee of the Satterberg Family Trust u/d/t
12/30/98 (“SATTERBERG”), DANIEL CHIVENS and KRYSTALYN
CHIVENS, as Trustees of the Chivens Family Trust u/d/t/
1/31/00 (collectively referred to as “CHIVENS”), CARL V.
NEGRANTI and MARY A. NEGRANTI, as Trustees of the Carl V.
Negranti Family Revocable Trust u/d/t 12/20/92
(collectively referred to as “NEGRANTI”), ALLAN
HERSCHDERFER and DIANE HERSCHDERFER, as Trustees of The
Herschderfer Family Trust u/d/t 12/3/02 (collectively
referred to as “HERSCHDERFER”), and the CAYUCOS ELEMENTARY
SCHOOL DISTRICT (“DISTRICT”), collectively referred to
herein as “Parties”.

RECITALS

WHEREAS, M&R filed a Complaint in the Superior Court

for the County of San Luis Obispo ("COUNTY"), Case No. CV
04191 ("Action"), against HARTZELL, POPE, SATTERBERG,

CHIVENS, NEGRANTI, HERSCHDERFER (collectively referred to
herein as “DEFENDANTS”), COUNTY and DISTRICT to quiet its

title to certain real property in the County in a 20 foot
alley (“Map Alley”) shown on that certain Map of Cayucos
recorded in Book A, Page 160 of Maps in the Official
Records of County (“Cayucos Map”), as more particularly
shown in yellow on the Canon & Associates survey attached
hereto as Exhibit “a”;

WHEREAS, the DEFENDANTS filed Cross-Complaints against
M&R, COUNTY and DISTRICT to quiet their title in the Map
Alley based on their historic use of a 12 foot alley
(“Historic Alley”) in a location different from the Map
Alley, as more particularly shown in red on the attached
Exhibit “A”;

ccC Exhibit X
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WHEREAS, the DISTRICT filed its Cross-Complaint
against M&R and DEFENDANTS to quiet its title to Lots 7, 8
and 9 in Block 3 of the Cayucos Map (“DISTRICT Property”),
as shown on the attached Exhibit “A”;

WHEREAS, on February 18, 2005, the COUNTY filed a
Disclaimer in the Action, in which it disclaimed any
interest in the Map Alley; and

WHEREAS, on February 18, 2005, pursuant to California
Code of Civil Procedure Section 664.6, the Parties entered
into a settlement of said Ag¢tion in open court in which
they agreed to quiet the title of the respective Parties
under certain terms and to give to each other general
releases of all known and unknown claims arising out of the
allegations in the Complaint and Cross-Complaints on file
in said Action.

NOW, THEREFORE, in consideration of the mutual
promises, covenants and conditions hereinafter set forth
and subject to full performance of all the other terms of
the settlement entered into, the Parties agree as follows:

1. Fee Title Quieted in DEFENDANTS. The Parties
agree that the fee simple title to each of the DEFENDANTS
shall be quieted as follows and more particularly described
in the attached Proposed Judgment to Quiet Title marked
Exhibit “B”

1.1 HARTZELL shall retain their fence as their
new northerly lot line in fee, subject to an easement for
overhead utilities in the Map Alley area.

1.2 POPE shall use the extension of the HARTZELL
fence as their new northerly lot line in fee, subject to an
easement for overhead utilities in the Map Alley area.

1.3 SATTERBERG shall use her driveway bounded by
her fence and short retaining wall as her new northerly lot
line in fee, subject to an easement for overhead utilities
in the Map Alley area.

1.4 CHIVEN shall use the area between the end of
the existing utility pole and the new SATTERBERG northerly
lot line as their new northerly lot line in fee, subject to
an easement for overhead utilities in the Map Alley area;

cCC Exhibit &5
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1.5 NEGRANTI shall use the area from the
existing utility pole down to a four foot border parallel
with the Map Alley as their new northerly lot line in fee,
subject to an easement for overhead utilities in the Map
Alley area; and '

1.6 HERSCHDERFER shall use the centerline of the
Map Alley adjacent to Lot 13 of the Cayucos Map as their
new northerly lot line in fee, subject to an easement for
overhead utilities in the Map Alley area and the other half
the continued right to park subject to M&R’s right to
access Lot 4. ~

2. Fee Title Quieted in DISTRICT. The Parties agree
that the fee simple title to the DISTRICT shall be quieted
in and to the DISTRICT Property as more particularly
described in the attached Exhibit “B”.

2.1 The Parties agree to enter into a
stipulation with the DISTRICT to file a Cross-Complaint to
qulet its title to ‘the DISTRICT Property in this Action and
to file Disclaimers of any interest therein in the Action.
The Parties further agree that the Proposed Judgment
attached hereto as Exhibit “B” shall not be filed with the
Court until after the DISTRICT has published the summons on
said Cross-Complaint,

2.2 After Judgment to Quiet Title has been
entered in said Action, the DEFENDANTS agree to cooperate
with DISTRICT in processing applications for Certificates
of Compliance with the COUNTY for its three lots.

3. Fee Title Quieted in New Alley. The Parties
agree that the Historic Alley shall be realigned and
relocated in accordance with a survey to be done by Canon &
Associates which will be in the form of a legal description
and plat more particularly described in the in the attached
Exhibit B (“New Alley”) as follows:

3.1 Each of the Parties shall own a fee interest
in the New Alley measured from the boundary line of each
lot owned by them adjacent to the New Alley to the
centerline of the New Alley.

3.2 Each of the Parties except for M&R shall own
an easement for ingress and egress in the New Alley
appurtenant to their respective lots along the New Alley.

cCC Exhibit %
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3.3 M&R shall own an easement for ingress and
egress in the New Alley for garbage services and deliveries
only to its lots but not for parking in the New Alley.
Residents and guests of the M&R lots shall have no right to
use the New Alley for ingress and egress to the M&R lots.

3.4 The DEFENDANTS collectively agree to pay for
the cost of a survey for the New Alley.

4. DISTRICT Agreement to Sell District Property for
the Alley. The DISTRICT agrees to sell and convey to the
DEFENDANTS and M&R up to a total of 1500 square feet of
DISTRICT Property for an alley between the Parties’ lots
and access to the M&R lots from Birch Avenue for the
consideration and terms set forth in Sections 5, 6 and 7 of
this Agreement.

5. DEFENDANTS’ Consideration to DISTRICT for New
Alley. The DISTRICT agrees to offer to dedicate in fee to
the COUNTY that portion of the DISTRICT property needed for
the New Alley location. In the event the COUNTY rejects
such offer of dedication, then the DISTRICT agrees to
convey said property to the Parties in fee as set forth
above in Section 3.1, subject to the easements set forth in
Sections 3.2 and 3.3 above.

5.1 In consideration of the conveyance of the
DISTRCT Property for the New Alley, the DEFENDANTS
collectively agree to pay to the DISTRICT the sum of $49.00
per square foot of DISTRICT Property consisting of a cash
sum of $6,000.00 and their agreement not to oppose the
DISTRICT’s quiet title action and cooperate as set for in
Sections 2.1 and 2.2 above.

6. M&R Birch Avenue Project. M&R agrees to amend
and diligently process in good faith its pending
applications with the COUNTY (Application #D020030P) for
development of the M&R lots 3, 4, 5 and 6 to provide for
access to its proposed development from Birch Avenue as
shown in the attached Triad/Holmes Assoc. survey marked
Exhibit “C” (“Birch Avenue Project”). M&R agrees to not
voluntarily change the route proposed for Birch Avenue and
oppose any condition sought to be imposed by any public
agency that would result in a change of such route. M&R
agrees to process the Birch Avenue Project until the

cCC Exhibit ¥ |
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agencies having jurisdiction over it have reached a final
decision of approval or denial.

6.1 The DEFENDANTS agree to not oppose the BRirch
Avenue Project so long as M&R processes the applications
with access from Birch Avenue in good faith. The
DEFENDANTS are under no obligation to support the Birch
Avenue Project.

6.2 In the event the Birch Avenue Project is
denied and no environmental determination is certified by
the COUNTY due solely to the location of the access from
Birch Avenue, then M&R has the option to file a second
application for the M&R Alley Project described in Section
7 below.

6.3 In the event the Birch Avenue Project is
approved wherein a two-story house with a minimum driveway
and without a garage with 1750 square feet on Lot 4 or a
two-story house with 2500 square feet on each of Lots 5 and
6 on Exhibit “C” cannot be built due solely from the
location of Birch Avenue, then M&R has the option to file a
second application for the M&R Alley Project described in
Section 7 below.

6.4 In the event the Birch Avenue Project is
approved and M&R proceeds with development of its lots
based on such approval, then M&R agrees to purchase and the
DISTRICT agrees to sell at the rate of $__.00 per square
foot for the amount of DISTRICT Property needed to build
the extension of Birch Avenue to the M&R lots.

7. M&R Alley Project. The Parties agree that if one
of the two events described in Sections 6.2 or 6.3 occur,
then M&R shall have the right to file and process a new
application (“™M&R Alley Project”) with the County to
develop its three lots using the alley for access in the
location shown on the attached Exhibit “D” (“M&R Alley”).
The occurrence of one of said events is a condition
precedent to M&R proceeding with the M&R Alley Project.

7.1 The Parties agree that the DEFENDANTS can
oppose the M&R Alley Project for any reason, and that the
DEFENDANTS shall not be estopped from opposing such project
on any and all grounds notwithstanding their non-opposition
to the Birch Avenue Project as provided under Section 6.1
above.

cCC Exhibit S
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7.2 In the event the M&R Alley Project is
approved, then M&R agrees to purchase and the DISTRICT.
agrees to sell at the rate of $62.00 per square foot for
the amount of DISTRICT Property needed to expand the width
of the New Alley to a total width of 18 feet. M&R shall
pay for the cost of a survey for the M&R Alley.

8. General Release. The Parties hereto hereby agree
to fully release and discharge each of the other Parties,
and each of them, and their respective officers, agents,
employees and representatives, from any and all claims,
demands, damages, losses, liability, costs or causes of
action arising out .0of or in connection with the allegations
contained in the Complaint and Cross-Complaints on file in
sald Action, whether known or unknown.

8.1 The Parties each agree to bear their own
attorneys fees and costs in connection with this Agreement
and the Action.

9. Waiver and Release of Unknown Claims. All rights
granted under Section 1542 of the California Civil Code are
expressly waived by each of the Parties with respect to the
releases made herein. &Each of the Parties hereto expressly
warrants to each of the other Parties that he, she and it
have read and understand that Section 1542 provides as
follows:

"A general release does not extend to claims which the
creditor does not know or suspect to exist in his
favor at the time of executing the release, which if
known by him must have materially affected his
settlement with the debtor."

9.1 The releases made herein operate as a
release of future claims that may arise out of the
allegations in the Complaint and Cross-Complaint in said
Action whether the claims are currently known, unknown,
seen or unforeseen. The Parties hereto expressly warrant
to the other Parties that they understand and acknowledge
the significance and consequences of this specific waiver
of Section 1542 as to the releases given and hereby assume
full responsibility for any future injury, damages, loss or
liability that may occur after this Release is executed by
them.
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9.2 The Parties represent and warrant to each of
the other Parties that they have consulted with and been
advised by attorneys of their own selection with respect to
the legal effect of the releases given by each of them in
Sections 8 and 9 herein and intend to be bound by same.

10. No Admission. The entering into this Agreement
does not constitute an admission of liability or fault by
any of the Parties hereto.

11. Attorneys Fees. If any action at law or equity
is commenced concerning this Agreement the prevailing Party
shall be entitled to the payment of reasonable costs and
attorneys' fees, in addition to any other relief which may
be awarded.

12. Authority. The persons who are executing this
Agreement on behalf of Parties hereto represent and warrant
to each other and to the Parties hereto that they are the
duly authorized and empowered to execute this Agreement and
bind the Parties by their signatures.

13. Counterparts. This Agreement may be executed in
any number of counterparts, each of which shall be deemed
to be an original, but all of which shall be deemed to be
one agreement.

14. Further Assurances. The Parties hereto agree to
execute such instruments and documents and to diligently
undertake such actions as may be required in order to
fulfill and implement the terms of this Agreement.

15. Waiver. The walver or failure to enforce any
provision of this Agreement shall not operate as a waiver
of any future breach of any such provision or any other
provision hereof.

1l6. Amendments. The terms of this Agreement shall
not be modified or changed except by an instrument in
writing executed by each of the Parties hereto.

17. Exhibits. The Exhibits attached hereto are hereby
incorporated herein and made a part hereof as.if set forth
in full.
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18. Governing Law. This Agreement is entered into and
shall be interpreted and construed under the laws of the
State of California.

19. Successors. This Agreement shall be binding upon
and inure to the benefit of the heirs, executors, assigns
and successors-in-interest of the respective Parties
hereto.

20. Entire Agreement. This Agreement contains the
entire agreement between the Parties hereto, and supersedes
any prior written or oral agreement between said Parties
concerning the subject matter contained herein. There are
no representations, agreements, arrangements or
understandings, oral or written, between or among the
Parties hereto, relating to the subject matter hereof,
which are not fully expressed in this Agreement.

21. Enforcement. The Parties acknowledge and agree
that this Agreement is made and entered into pursuant to
Section 664.6 of the California Code of Civil Procedure,
and that they did request and the Court in said Action did
agree to retain jurisdiction over the Parties to enforce
the settlement entered into in Court until such time as all
of the terms of this Agreement have been fully performed.

IN WITNESS WHEREOF, the Parties hereto have executed
this Agreement effective the date first above written.

[STIGNATURE BLOCKS]
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INTRODUCTION

The proposed development is located in Cayucos, San Luis Obispo County CA. in block
3 covering lots 3, 4, 5 & 6 which are located between Birch Avenue and E Street.

The purposes of this study is to evaluate a former overwintering Monarch butterfly site
that was partially located on lot 3 of the lots proposed for development based on historical and
present conditions at the site.

This report will use past and present information about the former overwintering site to
determine the impact the proposed development will create. The report will also address if any
and what kind of mitigation measures will be recommended.

BACKGROUND

Eucalyptus and Monterey pine groves along the California coastal regions are the
locations that support overwintering sites of Monarchs. Environmental and climatic factors will
determine the micro habitat present which will be the major factors deeming the suitability of a
site. Climatic factors are factors such as specific temperature ranges, wind velocity, solar
radiation, and humidity at the site. The climatic region inside the stand of trees that make up a
Monarch site is often called the “microclimate.””The microclimate that is found inside a Monarch
habitat exist within a more restricted range then normally found outside of the site. This
restricted range of climatic conditions that make up the microclimate at the grove will determine
if the site is suitable for Monarchs and in what way. Species of trees, their size and
clustering/density as well as other vegetation at the site will be the determining factors as to
weather the site will offer the necessarv conditions that will protect butterflies from wind and
storms during the winter, The butterflies overwintering in these site during the winter will reach
their peak numbers during this period. (Leong and Frey 1991)

cce Exhibit _L Page 2 of 12
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ENVIRONMENTAL CHARACTERISTICS OF SITE & MONARCH REQUIREMENTS

Monarch overwintering sites will have a range of environmental requirements that usually
only exist within those tree stand that will protect the Monarchs from the winter conditions
which would be fatal if they were exposed to such conditions. The tree stand acts as a wind
buffer. Monarch can not remain on trees if the wind velocity exceeds 2 meters/sec (Leong 1999).
If the Monarch falls or are knocked off under such conditions when the temperatures are too low
for flight, they can not recover to return to their roosting site in the trees, they can be killed by
predators or other environmental factors. In this manner the site can protect the Monarch in a
storm. Winter sites provide protection from freezing temperatures and gusty winds, and are
generally associated with some source of free water such as a pond, stream or morning dew
(Leong 1999) To be an successful overwintering site, the site must meet the Monarchs
requirements of solar radiation, humidity, and temperature as well as food and water. The range
of some of these environmental factors have been researched by Monarch Biologists over the
years to determine what are necessary for Monarchs to survive. When one or more of the critical
environmental factors exceed the Monarch survival range, that the site’s value is degraded
sometimes to the point of being of no use to Monarchs.

Non-native Eucalyptus and Monterey Pine trees are the preferred sites. We have lost
many native pine trees to urbanization and now to Pitch Canker of Pines, Fusarium subglutinans
(Wollenweb & Reinking) a fungus disease that is especially deadly to susceptible Monterey pine
trees. The non-native Eucalyptus trees are also having major problems due to a number of serious
insect pest that are new to California. Most of these new pests have come into California only in
the last ten to fifteen years. The Eucalyptus trees were imported into California more then 150
years ago were pest free for most of this time. Because of these new pest it becomes difficult to
protect individual trees from these pest. This is due to there being no natural biological controls
agents to control these serious pest. The use if insecticides even if it were to work against these
pests, it would be equally destructive or more so to the Monarchs we are trying to protect.

Another factor that Monarch Biologist have shown to be important to the suitability of the
site is the vegetation characteristics other then the trees on which they may roost. Edge
vegetation as this is often called by Monarch Biologist are small tree seedlings, low bushes and
other plants some which may serve as food and/or water sources. -

FIELD DATA & HISTORICAL DATA

The field data was generated for Herfurth & Miller during the winter of 2002/2003 by
Kingston Leong. Much of the historical data was compiled by Kingston as well. All data was
provided by Jim Herfurth and Steve Miller.

Field Data Winter 2002/2003
. Except for the last three winter seasons, the Cayucos winter site had supported large
populations of overwintering butterflies each season for over twenty years.
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The degradation of this winter site seems associated with two residential homes (52 Birch
Street) that were recently built on land northeast and adjacent to the historical aggregation
trees. Construction of these homes required the removal of trees that once buffered winds
from the northeast.

This winter season, several northeast winds exceeding wind velocities of 2 m/see were
measured. Winds of this magnitude blew unobstructed through eucalyptus branches that
had historically supported overwintering butterflies.

Since the Cayucos winter site supported few roosting butterflies this season, there were
very little biological activities (soaring, foraging for water and nectar, etc.) observed in
the field south of the grove and surrounding area.

On November 27, 2002 site visitation, 75 butterflies were observed at the end of D street
and along Cypress Avenue feeding on Myoporum spp. flowers and on free water found in
a drainage ditch. Due to the 25 butterflies centered in this area alone, the December 13,
2002 site visitation included a search at the end of D Street and along Cypress Avenue for
possible winter aggregations on pine trees. No winter aggregation was found on these
trees.

Approximately 200 butterflies were observed clustering on eucalyptus foliage, at the
northwestern section of the grove, during the October 24, 2002 site visitation. Their
numbers declined sharply to 50 by October 31 A cluster of six butterflies was observed
on eucalyptus foliage on the southwestern section by Novemberl1 and none by
November 27. Based on their population size and their short winter occupancy, it was
concluded that the monarch butterflies were no longer using the Cayucos winter habitat as
a climax site as they had done just a few years ago.

Since this season's overwintering population at Cayucos winter site showed a decline
from 200 butterflies to 0 by November 27, 2002, the field investigation of this study was
terminated after the December 15 2002 sample.

Historical Data

Historically, butterflies were commonly observed feeding on flowers of Blue gum
eucalyptus, (Eucalyptus globulus Don), Queen Ann's Lace, and Willow (Salix. spp) that
grew within or adjacent to the field south of the grove. It was not uncommon to see the
butterflies imbibing on morning dew on grass growing in the field south of the grove.
This winter, the butterflies were more disperse and foraged a greater distance from the
aggregation area. They were observed feeding on flowers of Ivy (Hedera sp.), 40 meters
south west of the grove; on lantana flowers (Lantana sp.) at the comer of E Street and
Ash; and on morning dew of lawn grasses of residential homes located along D, E and
Ash Streets

Prior to the building of the two residential homes northeast of the aggregation area, Mrs.
Kaberline has enjoyed viewing clusters of overwintering butterflies from her kitchen
window for over 20 years. According to her, their numbers varied each season between
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20,000 to over 60,000 butterflies.

. In 1998-1999 winter season, I visually documented a winter population of 60,000
overwintering butterflies. Based on the population of 60,000 butterflies, the Cayucos
wintering site falls within the select few (0.59'0) of 300+ California’s winter sites that
recorded populations greater than 50,000 overwintering butterflies (Leong et al. 2003). It
is not surprising, therefore, that Estero Area Planning Comniittee designated Cayucos
wintering site as a significant habitat for overwintering butterflies (1999).

RESULTS AND DISCUSSION
Even though no significant numbers of Monarchs have been seen at this site for the last

three years (Kingston field data) the fact remains that the site is still used by Monarchs and
should be protected. The present usage based on Kingston’s field data is a transitional one. This
means that the trees and vegetation at the site are important to maintaining the site suitability
even if its only as a feeding habit.

We can not undo the destruction of this former site that in past years was one of the major
Monarch overwintering sites along this part of the California coast. However, neither Steve
Miller or Jim Herfurth were responsible for the destruction of this site. The mitigation measures
that should have been imposed due to this destruction is a past issue. The responsibility of
Herfurth and Miller lies within the proposed development and any impacts this development will
have on the existing vegetation and it’s potential impact on any value as a Monarch site. Only a
~ few of the major eucalyptus trees that make up the site are on the lots owned by the present
owners which are under consideration for development, the rest of the trees are on lots owned by
other property owners, Any serious attempt at rehabilitating this site would have to involve all of
these other property owners. Such mitigation measures are beyond the legal reach of this report.

"That so few eucalyptus are in this former overwintering site increases the risk that any
rehabilitation could succeed. Eucalyptus trees in the costal SLO county areas and else where are
under attack by several new exotic and serious eucalyptus tree pests. Most of these new pest are
capable of killing healthy trees. These pests do not have any natural biological controls to keep
them under a natural balance. If any one of them were to infest the few reminding eucalyptus
trees at this site, they could be killed quickly. If this were to happen the site would most likely be
severely degraded in its usefulness to Monarchs.

MITIGATION:

Mitigation measures imposed on the development should be as reasonably as possible
directly related to and in “proportionality” of the impact the proposed development creates to the
Monarch site. ’

While it might be possible to rehabilitate this former site, and make it more suitable, it
would require a great amount of work in the form of vegetation management. It could be years
before we would know if the rehabilitation attempt would succeed or not. It would also require
giving up one or more lots in addition to the one already given up as well as a major financial
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commitment and time on the part of the property owners. Surrounding property owners on whose

property part of the Monarch site occupies would also have to be involved. Requiring the present

owners to fund such a project is counter to the laws’ requirement that any impact mitigation
measures be proportional to the impact. The damage to this ‘site’ that has resulted in the site
becoming unsuitable, occurred off site on lots owned by other property owners years ago. The
present lot owners, who have owned the lot for only about a year or so, were not responsible nor

did they have any control over those actions that occurred off site.

To preserve the habitat that is present in Lot 3 in perpetuity, Herfurth and Miller should
create a conservation easement which would prevent any future development of this lot even
though it is presently protected under the riparian/creek protection regulations. Even though the
site has been degraded and may be suitable orily as an autumnal site or transitional site it should
still be protected because the site is suitable as a feeding site. Such feeding sites can provide a
place for them to replenish their fat reserves before they move on to overwintering sites.

The imj)act of the proposed three single occupancy structures on the vegetation and any
possible use by Monarch such as a feeding habitat by Monarch Butterflies can be mitigated in the
following manner: _

° No development should be permitted on lot 3. A conservation easement may be one way
to provide the legal structure for preserving and managing this creek side habitat.

® Any development of a structure on lot 4 not be permitted to impact the existing tree
canopy. .

® Development of a single residential structure on lot 5 and 6 should not have any impact
on the creek side vegetation zone providing the structure do not intrude into the creek
protection zone.

L No vegetation modification such as prunning, attaching things to the trees or removal of
trees in any of the four lots should be permitted. The exception would be the removal of
poison oak plants adjacent to the homes. If there is significant die off of the tree stand or
the under cover and surrounding vegetation in the stream zone, an Monarch Biologist
should be consulted to determine what kind of vegetation should replace the dead
vegetation. When possible the occupants should allow trees that die in the vegetation
zone to remain unless the trees are deemed hazardous. Cavity-nesting birds and other
wildlife use standing dead trees. The trees as they decompose will contribute to the
vegetation growth that the site as well as provide wildlife habitats. |

] Smoke should not be allowed to drift into Monarch habitats from 1 October to 1 April of
each year or when the butterflies are present.

®  Nomodifications of the terrain in the creek zone should be permitted by the occupants
without prior consulting and permission of County Planning and with a Monarch
Butterfly Biologist. This includes any trenching, digging, tunneling in or around the trees.
Any grading either by addition or removal of soil that would create ‘Root Zone’ '
disturbances or change the existing drainage, runoff that would create puddling should
not be permitted.
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o Winter time activities should be such that they do not disturb any Monarch that may be
using the site. The site usage normally would occur from Oct to March of each winter.

° No Pesticide or herbicide applications of any kind should be permitted in the
creek/vegetation zone. For pest or disease problems, again a Monarch Biologist should be

consulted.

While the mitigation measures are requiring the developers to basically to leave the vegetation as
is and not to make any vegetation modifications the reality is that this will only work for so long.
This is because no site is inert or unchanging, all will change in time and most likely in a manner
as to cause the site to become more unsuitable for Monarchs. The developers and property
owners should be encouraged to think long term and to work with a Monarch Biologist to try and
keep the site as suitable to Monarchs as they reasonablely can as long as they can.
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DESCRIPTION & PICTURES OF PROPOSED DEVELOPMENT OF LOTS 3,4,5& 6
IN BLOCK 3

Picture 1: All four lots are shown in this picture. The black lines are the approximate
property lines of each of the lots.

Picture 2: This picture is an aerial overview of the lots proposed for development in
Cayucos. The vegetation that makes up the creek zone and the monarch site can
easily be seen to cover several different properties.

Pictures 3-4:  Shows the vegetation on the lots from different points to show the vegetation
distribution.
Picture 5: Shows the vegetation at the edge of lot 3 & 4 at ground level.
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Picture 5:
Shows the vegetation at the edge of lot 3 & 4 at ground level.
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Rincon Consuitants, Inc.

1530 Monrierey Strert, Suile O

San Luis Qhispo, Calitarnia 93401
605 547 0900

Frx 547 0901

irfo@rincangonsultzents.com
wWW. rincanconsuitants.com

March 4, 2002

Mr. Steve Miller

55 Bakerstield Avenue _

Cayucos, California 93430 ~

Subjeck: Biological Assessment of Four Lots Located in Cayucos, San Luis Obispo
County, California

Deay Mr. Miller:

At your request, Rincon Consultants, Inc. has completed an assessment of the existing _
biological resources and potential occurrences of special-status species in relation to the four
Iots that you are conducting due diligence on in the town of Cayucos. This letter report
provides the results of our assessment.

STUDY AREA

The study area includes four 50 foot by 150 foot lots, including Lots 3, 4, 5, and 6 identified
on the map provided by you, within the town of Cayucos in San Luis Obispo County,
California. The lots are bordered on the north, northwest and northeast by Little Cayucos
Creek, and bordered on the south, southwest and scutheast by an alley, residential
development and a small warehouse. A fenceline clearly marked the border of the study
area’s southern boundary between Lots 6 and 7. The northern lot limits, however, were not
clearly identified at the time of the site visit, and the northern extent of the study area was
approximated as the banks of Little Cayucos Creek for the preparation of this letter report.

METHODOLOGY

Rincon Consultants” biologist, Kevin Merk, met with you on February 15, 2002 to review the
four lots that were the focus of this assessment. A reconnaissance-level survey was then
conducted on the four lots, as well as within the upstream and downstream riparian habitat
associated with Little Cayucos Creek. The purpose of the survey was to generally
characterize the existing biological resources on the four lots and identify any habitat that
could support special-status species or otherwise be of concern to tesource agencies. No
specific surveys for special-status plant or animal species were concucted during this
reconnaissance.
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The following maps were used to characterize and map vegetation within the study area: 1)
a map illustrating the property lines of the four lots that you provided; 2) the Cayucos
US.G.S. 7.5-minute topographic quadrangle map; and 3) a topographic map of the four Jots
prepared by Triad Holmes. The reconnaissance survey also evaluated the onsite habitat
tvpes as potential habitat for special-status species known to occur in the Cayucos vicinity.
The special-status spedes targeted during this reconnaissance were the Southern/Central
Coast steelhead ESU (ecologically significant unit) (Oncorhynchus mykiss irideus, a federally
threatened species), tidewater goby (Eucyclogobius newberryi, a federally endangered
species), the federally threatened California red-legged frog (Rana aurora draytonii, CRLF),
and the southwestern pond turtle (Clemmys marmorata pallida, a California species of
concern.) In addition to these two species, our fieldwork also focused on whether suitable
roosting habitat was present orsite for the monarch butterfly (Danaus plexippus).
Information contained in this letter report is based on our field observations, knowledge of
the ares, and review of the California Department of Fish and Game’s Rarefind Natural
Diversity Database (CNDDB 2002).

RESULTS AND DISCUSSION -
Vegetation

Elements of two habitat types were observed on the four lots. These habitat types included.:
1) Central Coast Arroyo Willow Riparian Forest; and 2) disturbed (or ruderal) annual
grassland. Additionally, severel large non-native blue gum eucalyptus (Eucalyptus globulus)
and Montevey cypress (Cupressus macrocarpa) trees occur as a component of the riparian
vegetation associated with Little Cayucos Creek. Classification of these habitat types or
vegetation communities is based on Holland (1986), and was compared to Sawyer and
Keeler-Wolf (1995 for consistency. The following discussion focuses on the habitat types
delineated on the attached habitat map and briefly describes the existing conditions and
potential occurrences of gpecial-status species associated with each of these areas.

Central Coast Arroyo Willow Riparian Foyest

This habitat type described by Holland corresponds to the Arroyo Willow Series as
described by Sawyer and Keeler-Wolf. The riparian habitat was observed along the
northern portions of Lots 3, 4, 5, and 6 (please see attached habitat map). Lot 3 extends
below the top of bank towards the creek, and is almost entirely covered with tiparian
vegetation. This habitat type is characterized as an open to cloged canopy of arroyo willows
(Salix lastolepis) growing on the barks, top of bank area, and channel bottom along Little
Cayucos Creek. This habitat type is dominated by arroyo willow, but includes other native
trees and shrubs typical to riparian habitats in the vicinity such as coast live oak (Quercus
agrifoliz) and toyor. (Heteromeles arbutifolia). Several large, non-native blue gum eucalyptus,
and Monterey cypress trees were also observed along the banks of Little Cayucos Creek in
this vicinity. Additionally, Jarge eucalyptus trees were observed both upstream and
downstream from the study area.
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The riparian understory on the study area is composed of woody and herbaceous native
plants as well as invasive, exotic herbaceous species typical of disturbed natural areas along
the urban interface in the Cayucos vicinity. Native understory species observed within the
study area in¢luded California blackberry (Rubus ursinus), creek clematis (Clematis
ligusticifolia), peison oak (Toxicodendron diversilobum), and coyote brush (Baccharis pilularis
var. consanguinea). While a number of native plants occur within the on-site riparian habitat,
non-native plants are the dominant component of the understory on the study area. Non-
native species observed in this area, included periwinkle (Viica major), English ivy (Heder:
helix), nasturtium (Tropaeoleurn majus), and Kikuyu grass (Pennisetum clandestintmy.
Furthermore, pockets of seasonal wetlands and several small pools (less than 12-inches
deep) occwr in Little Cayucos Creek within the study area. The wetland areas are located
within the active channel, and comingle with the riparian woodland. These wetland areas
contained netive hydrophytic (i.e.: water loving) vegetation in the active charnel. Plants
observed in this area included water cress (Rorippa nasturtium-aguatica), Pacific oenanthe
(Ocnanthe sarmentosa), and common nutsedge (Cyperus eragrostis).

Riparian woodland communities provide habitat for a variety of songbirds including

comumon yellowthroat (Geothlypis trichas), plain titmouse (Baeoloplts inornatus), song

sparrow (Melospiza melodia), as well as amphibians and reptiles such as the Pacific chorus

frog (Pseudacris regille) and western fence lizard (Sceloporus occidentalis). During the site

visits, several red-tailed hawks (Buteo jarmaicaensis), red-shouldered hawks (Buteo linentus),

end numerous songbirds were observed perched in the blue gum eucalyptus and Monterey é‘
cypress trees in this area.

Ruderal/Dz‘sturf;ed Annual Grassland

The ruderal/disturbed annual grassland habitat type was the dominant habitat type
observed within the study area. This habitat type was observed-in the level, open areas
within Lots 4, 5, and 6 inbetween the alley and the riparian vegetation in the northern
portion of study area, These disturbed areas support a mixture of weedy species and non-
native annual forbs and grasses that are likely the result of past and current vegetation
management activities (Le. mowing). Dominant species in this habitat type included
slender wild cats (Anena barbata), ripgut brome (Bromus diandrus), red brome (Bromus
madritensis ssp. rubens), English plantain (Plantago lanceolata), wild radish (Raphanus sativa),
ferwel (Foemiculum vulgare), and Bermuda buttercup (Qxalis pes-caprae). Generally, ruderal
areas provide marginal habitat for wildlife, especially considering the study area’s
proximity to residential and other urban development. ‘

Special Status Species

Fer the purpose of this letter report, special-status species are those plants and animals
.isted, proposed for listing, or candidates for listing as threatened or endangered by the U.S.
Fish and Wildlife Service (USFWS) under the federal Endangered Species Act (ESA); those
considered “species of concern” by the USFWS; those listed or proposed for listing as rare,
threatened, or endangered by the California Department of Fish and Game (DFG} under the
California Endangered Species Act (CESA); animals designated as “Species of Spécial
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Concern” by the DFG; and plants occurring on lists 1B, 2, and 4 of the CNPS’s Inventory of
Rare and Endangered Vascular Plants of California (CNPS 1994).

Rincon Consultants biologist developed a target list of special-status plant and animal
species that occur in the Cayucos vicinity based on our review of the CNDDB, previous
studies from the vicinity of the site, and other sources including our own knowledge of the
area. Field reconnaissance to identify habitat types and an evaluation of the on-site soils
helped refine the target list of species and focus our assessment of the actual or potential for
occurrence of special-status species on the site.

The CNDDB identified a number of special-status plant and animal species that cccur in the X
Cayucos vicinity. However, a nunber of these species have specific habitat requirements

such as coastal dunes, coastal strand, coastal scrub, serpentine outcrops, and creeks witia

perennial water flows that do not occur within the study area. As such, no special-status

plant species, western snowy plover, California horned lizard, or Morro shoulderband snail

are expected to occur within the study area. However, potential habitat for four of the
special-status wildlife species identified in the CNDDB, which includes the \
Southern/ Central Coast steelhead ESU (ecologically significant unit), ticewster goby,

California red-legged frog, and southwestern pond turtle, was okserved on-site. _
Furthermore, a monarch butterfly over-wintering site that occurs on and adjacent to the <"‘
study area has been documented in the CNDDB.

Southern/ Central Coast steelhead ESU and the tidewater goby are two listed species known

to occur in coastal drainages in the Cayucos area (CNDDB, 2002). The Southern/Central

steelhead ESU occurs in coastal streams with suitable winter flows that contain appropriate ‘
substrate for spawning, and enough perennial water throughout the vear or deep perennial

pools to complete their two-year freshwater development before returning to the ocean.

This ESU is known from the Pajaro River in the Monterey Bay Area south to, but not

including the Santa Maria River. Tidewater goby is found in brackish water habitats along

the California coast. This species typically cecurs in shallow lagoons and lower stream

reaches where they require fairly still but not stagnant water with high oxygen levels,

Although the Little Cayucos Creek watershed is an ephemeral drainage system that ooly

contains flowing water during the rain season, there is still potential for these two species to

occur in the creek within the vicinity of the study area becausa there are no major

cbstructions between the Pacific Ocean and the study area. Furthermore, there are no_ <———
recorded occurrences of these two species within Little Cayucos Creek. Should steethead

and tidewater goby exist within this watershed, they are likely present for only a portion of

the vear, and likely move upstream and downstream through the study area to areas of

appropriate habitat. Therefore, Little Cayucos Creek within the study area does not appear

to support suitable habitat for these species.

The CNDDB contains a number of recorded occurrences of CRLF within an approximately
5-mile radius of the study area. The CRLF typically inhabits lowlands and foothills in or
adjacent to permanent sources of deep water with dense shrubby or emergent riparian
vegetation. This species usually requires 11 to 20 weeks of permanent water for larval
development, and must have access to suitable aestivation habitat. While the USFWS has

Enviroamenit al Seche bt iy s PfannfrzccanXthit._.L_ )
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identified CRLF critical habitat surrounding the town of Cayucos, the study area occurs
cutsice of designated CRLF critical habijtat (Federal Register, 30 CFR Part 17). During the
survey, Rincon Consultants’ biologist walked approximately 100 feet upstream and 100 feet
downstream of the study area to assess the study area’s potential to support this species.
Little Cayucos Creek contained a small amount of flowing water at the time of the survey,
and several small pools less than 12-inches deep were observed within the riparian corridor.
No tadpoles or frogs were observed. Moreover, the small ephemeral pools do not appear to
persist long encugh to provide appropriate breeding habitat for the CRLF. However,
potential foraging, dispersal, and aestivation habitat was observed for this species and
includes the riparian habitat throughout the study area. While it is unlikely that the CRLF
occurs within this lower reach of Little Cayucos Creek within the study area, there is still
potential for this species to occur in the study area. This species cannot be dismissed from
the study arca without conducting the USFWS protocol-level surveys, which require two é—-—-
Aay e end two NZRTEme surveys to be conducted duning the petiod from May 1 to

October 31.

The southwestern pond turtle occurs throughout perennial coastal drainages along

California’s central coast, and has similar habitat requirements as the CRLF. The CNDDB

contains recorded occurrences of this species in nearby watersheds, but does not contain

any records of southwestern pond turtle within the Little Cayucos Creek watershed. Given Q""
the lack of perennial flowing water, it is unlikely that this species occurs in the vicinity of

the study area. Potential dispersal and foraging habitat may be present within this drainage

system, however, it is highly unlikely given the lack of suitable habitat (i.e.: perennial pools

greater than 16-inches deep) west of Highway 1 that southwestern pond turtles inhabit this

tower reach of Little Cayucos Creek. ~

The CNDDB contains a recorded occurrence of Monarch butterflies over-wintering on blue
gum eucalyptus and Monterey Cypress trees on and adjacent to the study areca. The USFWS
or CDFG does not list the Monarch butterfly as a special-status species, but it is listed by the
CNDDB as a species with a G453 ranking for wintering sites. This translates o a state rank
of a Califernia restricted range and rare for wintering sites for this species. Monarch
butterfly wintering sites meet the definition of “rare” according to the California
Environmental Quality Act (CEQA) Section 15380, and are therefore included in thjs
analysis.

Monarch butterflies congregate in clusters in eucalyptus, Monterey cypress and pine trees
with water and nectar sources nearby during fall and winter migration. It is during the
winter roosting and clustering pericd that the habitat is protected. As previously stated, the
CNDDB documents an occurrence listing for Monarch over-wintering within the large blue
gum eucalyptus and Monterey Cypress trees on and immediately adjacent to the study area.
This occurrence has been known to support up to 60,000 butterflies during the over-
wintering {or roosting) period. However, over-wintering has not occurred at this site for
approximately three years (personal communication with Dr. Kingston Leong 2/25/02).
Also, neighboers in the area have told us that they have not seen butterflies congregating in
the area for approximately three to four seascns. None-the-less, this area still constitutes a
petential habitat area for the Monarch butterfly on this portion of the Central Coast.

Servaorenmentat 8§ e joentigst: ?!an-vtraccctihibitfpﬁm
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CONCLUSION

The study area contains two habitat types typical of the general area, including Central
Coast Arroyo Willow Riparian Forest and ruderal or disturbed annual grassland. Riparian
Jabitats, tn general, are of special concern to the resource agencies due to the extensive 10ss
of this habitat type in California. Any activity that would remove or otherwise alter ripatian

habitat i3 closely scrutinized by the resource agencies, and would require a Streambed
Alteration Agreement from the DFG. Although no special-status species were observed
during the February site visit, the aquatic end riparian habitat associated with Little
Cayucos Creek could provide potential movement, foraging, dispersal and aestivation
habitat for four special-status animal species, which include the southern/central steelhead
ESU, tidewater goby, California red-legged frog, and southwestern pond turtls.
Furthermore, a recorded Monarch butterfly wintering site is located in the large blue gum
eucalyptus and Monterey cypress trees that occur on and just outside of the study area.
While the monarch butterfly is not technically a special-status species, its wintering sites on
the central coast of California are considered a significant biological resource under CEQA,
The monarch wintering sites are considered sensitive habitat and any impacts to these
wintering sites are typically determined as a significant impact under CEQA review.

LIMITATIONS, ASSUMPTIONS AND USER RELIANCE

This limited Biological Assessment was prepared for use solely and exclusively by Mr. Steve
Miller. Mr. Miller has requested this assessment and may use it to provide information to
satisfy regulatory agency requirements. No other use or disclosure is intended or
authorized by Rincor, nor shall this report be relied upon or transferred to any other party
without the express written consent of Rincon Consultants. Mr. Miller agrees to hold
Rincon harmless for any inverse condemnation or devaluation of said property that may
result if Rincon’s report or information generated is used for other purposes. Also, this
report is issued with the understanding that it is to be used only in its entrety.

This work hag been performed in accordance with good commercial, customary, and
generally accepted biological investigation practices conducted at this time and in this
geographic area. The biological investigations are limited by the scope of work performed.
The identification of potential special-status species habitat has been based on a sujtability
analysis level only and did not include definitive surveys for the presence or absence of the
species that may be present. Definitive surveys for special-status wildlife and plant species
generally require specific survey protocols requiring extensive field survey time to be -
conducted only at certain times of the year. No other guarantee or warranties, expressed or
implied are provided, ‘

The findings and opinions conveyed in this report are based on findings derived from a site
reconnaissance, review of the California Natural Diversity Data base report, and specified
information sources. This report is not intended as a comprehensive biological
characterization and should not be construed as such. Standard data sources, such as the
California Natural Diversity Data Base, relied upon during the completion of this type of

:’nv;vonmtnlauSci'::!ls\r: PfannerxccanXlﬁbit__l’___
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report may vary with regard to accuracy and completeness. Although Rincon believes the
data sources are reasonably reliable, Rincon cannot and does not guarantee the authenticity
or reliability of the data sources it has used. Additionally, pursuant to our contract, the data
sources reviewed included only those that are practically reviewable without the need for

extraordinary analysis.

We trust that this information will assist with your due diligence activities at this time.
Please do not hesitate to call Kevin Merk if you have any questions or concerns.

[

hS
Sincerely,
RINCON CONSULTANTS, INC. M
Kevin Merk David K. Wolff %
Plant Ecologist Manager, Biological Resources Group

Certified Professional Wetland Scientist

Attachment: Habitat Map

CCC Exhibit _
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Rincon Consultants, Inc.

1530 Monterey Street, Suite D
San Luis Obispo, Califorpia 93401
gns 547 0900

FAX 547 09Q1

info@sinconconsultants.com
wwy. rincoaconsultants.com

April 2, 2004

Ms. Marcia Lee

San Luis Obispo Cour

Department of Planning and Building

County Government Center

San Luis Obispo, California 93408 ~

Subject: Riparian Habitat Setback Evalnation for Lots 3, 4, 5 and 6 - Block 3 (Project
Number D020030P), Cayucos, California

Dear Ms. Lee:

Rincon Consultants, Inc., at the request of Mr, Steve Miller and Ms. Gayla Smelzer, is amending cur
Biological Assessment of Four Lots Located in Cayucos, San Luis Obispo County, California (March 4, 2002)
to provide the County of San Luis Obispo’s Department of Planning and Building additional
information regarding the riparian habitat associated with Little Cayucos Creek on the subject
properties and our recommendation of an appropriate development setback distance from these

resources.

In our biological assessment, we provided a detailed characterization of the riparian habitat
associated with Little Cayucos Creek in the vicinity of the subject properties. The Little Cayncos
Creek area in the town of Cayucos is a classic example of disturbed natural areas along the urban
interface. The drainage feature has been altered from its natural state by development and
subsequent human occupation of the area. Many of the existing homes and their associated
structures are situated within the riparian habitat associated with Little Cayucos Creek. In areas
devoid of riparian habitat, residences have been constructed within 20 feet from the creek’s
centerline. - Areas currently devoid of riparian habitat were likely cleared during the construction of
the homes or shortly following occupation. Furthermore, the understory of the riparian habitat in the
vicinity of the four lots is dominated by non-native invasive plant species such as periwinkle (Vinca
major), English ivy (Hedera helix), and Kikuyu grass (Pennisetum clandestinum),

Given the high level of disturbance the creek and its riparian habitat have experienced (ie.:
trimming/removal of riparian vegetation, encroachment of adjacent property owners, and
predominance of invasive non-native plants within the riparian understory), we recommend a 20-
foot setback from the edge of riparian vegetation or the top of bank of Little Cayucos Creek. This
distance would be sufficient to ensure long-term protection of the creek and its associated biological
resources, while allowing development of the subject properties.

I trust this information assists with the reporting requirements for the subject project at this time.
Please call me directly if you have any questions or need any additional information. Thank you.

Sincerely,
RINCON CONSULTANTS, INC,

Kevin Merk ' cce Exhibit &

Senior Plant Ecologist
{
Attachment;  Habitat Map (rage —-éL of 25 - pages)

Updated Topographic Map with Setback
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Rincon Consultants, Inc.

1530 Monterey Street, Suite D
San Luis Obispo, California 93401

805 547 0900
FAXx 547 0901

infe@rinconconsultants.com
www, rinconconsultants.com

July 15, 2005
Job #05-B58180

Mr. Steve Miller
P.O. Box 228
Cayucos, California 93430

Subject: Results of the USFWS Protocol California Red-Legged Frog Surveys for the
Cayucos Property, Cayucos, California

Dear Mr. Miller:

At your request, Rincon Consultants, Inc. conducted focused surveys for the Federally
Threatened California red-legged frog (Rana aurora draytonii; CRLF) on four lots owned by
you located in Cayucos, California. The surveys were conducted in accordance with the
protocol developed by the United States Fish and Wildlife Service (USFWS) (Guidance on Site
Assessment and Field Surveys for California Red-legged Frogs, 1997) to determine the presence or
absence of this species from the project site. This letter report provides the results of our
protocol surveys.

STUDY AREA DESCRIPTION

The study area includes four 50 foot by 150 foot lots located within the town of Cayucos,
San Luis Obispo County, California (please see Figure 1). The four lots are shown as Lots 3,
4,5, and 6 on the map provided by you and included as an attachment to this report (Triad
Holmes, 2003). The lots are accessed by a small alley off of “E” Street and are bordered on
the north by Little Cayucos Creek, to the south and southwest by an unnamed alley, to the
east by undeveloped property and a small warehouse owned by the Cayucos Unified School
District (identified as Lots 7 and 8), and to the west by residential development. Residential
development more or less surrounds the study area, and Little Cayucos Creek flows in a
primarily north to south direction through Lot 3.

Two habitat types, riparian and ruderal/disturbed annual grassland, were mapped on the
study area during a biological assessment of the property in 2002 (Rincon Consultants, Inc.).
An historic monarch butterfly (Danaus plexippus) overwintering site was also identified
within Lot 3 in the study area, and was associated with a cluster of blue gum (Eucalyptus
globulus) and Monterey cypress (Cupressus macrocarpa) trees. The site is relatively disturbed
by past and present human activities in the area, and contains a number of weedy, invasive
plant species in both the riparian and grassland habitat types. The riparian habitat in the
study area consists primarily of arroyo willow (Salix lasiolepis) lining the Little Cayucos
Creek corridor intermixed with blue gum and several large Monterey cypress trees. The
understory of the riparian habitat is composed of non-native species such as periwinkle

cCC Exhibit _ -
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(Vinca major), English ivy (Hedera helix), nasturtium (Tropaeoleum majus), Bermuda grass
(Cynodon dactylon), and Kikuyu grass (Pennisetum clandestinum). Native plant species
observed in the onsite riparian habitat included toyon (Heteromeles arbutifolia), coyote brush
(Baccharis pilularis var. consanguinea), poison oak (Toxicodendron diversilobum), California
blackberry (Rubus ursinus), and creek clematis (Clematis ligusticifolia). A small amount of
wetland vegetation is also present along the low flow and adjacent overflow benches of the
creek, and included water cress (Rorripa nasturtium-aquatica) and common nutsedge (Cyperus
eragrostis). The onsite disturbed annual grassland is primarily dominated by Italian ryegrass
(Lolium multiflorum), but also containswther introduced grasses such as ripgut brome
(Bromus diandrus), red brome (B. madritensis ssp. rubens), and slender wild oats (Avena
barbata). Fennel (Foeniculum vulgare) was also observed throughout the onsite grassland

area.

Flowing water was observed within the study area at the time of the surveys, and consisted
of an approximately three to five foot wide channel that ranged in depth from
approximately two to six inches. Observable indicators of high flows during the 2004-2005
winter storm season were also present and included an ordinary high water mark well
beyond the extent of the current low flow channel, drift lines on shrub and tree branches
within the creek, and sediment and gravel deposition throughout the bed of the creek. A
photo plate is included as an attachment to this report to illustrate the existing conditions of
the site.

METHODOLOGY

The California Natural Diversity Database (CNDDB 2005) was reviewed for CRLF
occurrence data within 5-mile and 10-mile radii of the study area. The USFWS (pers. comm.
with Ms. Julie Vanderweir, June 2005) and other knowledgeable individuals (pers. comm.
with California State Parks Resource Ecologist Mr. Michael Walgren, June 2005) in the area
were contacted regarding recent CRLF observations within the vicinity.

The CRLF protocol surveys for the Cayucos property were conducted in accordance with
USFWS protocol (1997). The protocol requires an initial site assessment to determine
whether or not suitable CRLF habitat is present. If suitable habitat is found, then field
surveys including two daytime and two nighttime surveys separated by a minimum 24-
hour period are required to follow the site assessment. Rincon Consultants” senior biologist,
Kevin Merk, first identified potentially suitable habitat for the CRLF during general
biological surveys of the study area in 2002. The primary goals of the general biological
surveys in 2002 were to map the onsite habitat types, conduct a general floristic inventory,
and evaluate the property’s potential to support rare, threatened, or endangered plant or
animal species. The 2002 investigation concluded that this lower reach of Little Cayucos
Creek did not contain suitable breeding habitat for CRLF, but potential foraging, dispersal
and aestivation habitat was present.

Focused surveys for the CRLF were conducted on May 24, 2005, and again on June 1, 2005 to
determine this species presence/absence from the site. All areas of aquatic, wetland and
riparian habitat on the project site were surveyed. The Little Cayucos Creek corridor was
thoroughly traversed during the daytime surveys to determine if localized areas of ponding
were present that were not observed during preliminary surveys of the 51te A%groxv'nately L
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100 feet upstream and 100 feet downstream of the project site were included in the study
area and were surveyed to ensure adequate coverage of the area. Additionally,
vantage/observation points were selected during the nighttime surveys upslope from and
within the creek to sit and listen for frog vocalizations and any signs of movement.

RESULTS

No CRLF individuals were observed on the Cayucos property study area during the
protocol-level surveys conducted in late May and early June 2005. Aquatic habitat within
the study area is confined to the portion of Little Cayucos Creek occurring on Lot 3 of the
study area, and was determined to be of marginal to poor quality habitat for CRLF because
pools of substantial depth (i.e.: 18-inches or deeper) were not present, flowing water was
confined to an approximately two to five-foot wide low flow channel only several inches
deep, and the low flow channel was choked with green algae. The only amphibian species
observed during surveys of the study area was the Pacific chorus frog (Hylla regilla). Pacific
chorus frog adults and tadpoles were directly observed and adults were heard vocalizing
during the surveys (please see the attached survey data sheets). Therefore, the CRLF is
highly unlikely to occur in the portion of Little Cayucos Creek within the study area.

The CNDDB contains occurrence data of CRLF within a five-mile radius of the study area
(please see attached CNDDB Map). The closest known occurrence is located approximately
0.75 mile to the north of the site within Cayucos Creek north of Highway 1. Additional
occurrences are located further southeast of the study area within Willow Creek and Toro
Creek, as well as several small drainages in northern Morro Bay. The CRLF is known to
occur throughout coastal Central California, but has been restricted significantly in its range,
primarily from alteration of habitat. The CRLF is now restricted to drainages along the
central coast region with occurrences extending southward into Ventura County. Preferred
habitat of the CRLF is characterized by dense shrubby, or emergent riparian vegetation,
such as arroyo willow, cattails (Typha spp.), and bulrushes (Scirpus spp.), associated with a
perennial source of deep (typically greater than two feet), still or slow-moving (ponded)
water. CRLF have also been found in unvegetated stock ponds near suitable habitat. The
USFWS previously identified critical habitat for this species surrounding the town of
Cayucos, but has since withdrawn this designation. The USFWS is currently revising
critical habitat for the CRLF.

Aquatic, riparian and wetland habitat types occur within the portion of Little Cayucos
Creek occurring within the study area. Although a perennial water source appears to be
present in this drainage feature during years of normal to above average rainfall, there were
no pools observed greater than six inches deep that would provide suitable CRLF breeding
habitat or refuge from predators and humans known to frequent the area. Flowing water
was observed ranging from two to four inches deep with many areas being only an inch or
two deep. Little Cayucos Creek in the site vicinity and the associated wetland and riparian
habitat types were thoroughly searched for the presence of CRLF. The onsite drainage
feature was also observed from select vantage/observation points during the night surveys
to inventory frog vocalizations and other animals using the site at night.

The site occurs in the middle of the town of Cayucos. While the CRLF is known to move
over upland areas between suitable habitat, and there is a known CRLF occurrence record L
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from just over a mile away from the site in Cayucos Creek further north of the Highway 1
overpass, the degree of hydrologic isolation of the subject property resulting from
residential and urban development, and road construction, make it highly unlikely that
CRLF would move onto the site. Unauthorized creekbank stabilization and ongoing
vegetation management activities (i.e.. mowing and removal of vegetation within the creek
corridor) on adjacent properties has lowered the habitat quality in the area, thereby
reducing the likelihood of CRLF moving into this segment of Little Cayucos Creek and
persisting. Densely matted algal growth throughout the water column further reduces the
habitat quality of this segment of Little Cayucos Creek for native amphibians. Furthermore,
Highway 1 forms a substantial barrier to larger aquatic organism movement onto the study
area further lowering the potential that CRLF could occur on the subject properties during
winter movement periods. Ultimately, the physical barriers and lack of a significant
movement corridor connecting the site with known occurrences in the region does not
appear to facilitate CRLF migration onto the subject property. Moreover, the proposed
project as we understand will not occur within Lot 3 and would be situated in the disturbed
annual grassland habitat type on Lots 4, 5, and 6, thereby, avoiding impacting any aquatic,
riparian and wetland habitat types and any potential impacts to the CRLF.

CONCLUSION

No CRLF individuals were observed or heard vocalizing on the Cayucos property study
area during the focused 2005 surveys for this species. Because deep pools of slow-moving
water greater than two feet deep do not occur within the onsite portion of Little Cayucos
Creek and the available aquatic habitat is restricted to a relatively narrow and shallow low-
flow channel, the site cannot support the basic life history requirements of this highly
aquatic species. Although a perennial source of fresh water appears to be present during
years of average and above average rainfall within this portion of Little Cayucos Creek,
suitable habitat, especially for CRLF breeding, was not present. Therefore, this species is
highly unlikely to occur within the segment of Little Cayucos Creek within the study area,
and is not expected to occur on the portions of the subject property proposed for
development.
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If you have any questions or need additional information regarding the findings in this
letter please contact Kevin Merk directly. Thank you for the opportunity to provide
additional environmental consulting services for this project.

Sincerely,

RINCON CONSULTANTS, INC.

Kevin Merk
Senior Biologist

Attachments:  Site Location Map
Site Topographic Map
CNDDB Map
CRLF Survey Data Sheets
Photo Plate
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Marsha Lee: .

This letter is a follow up to our conversation this past week. I went out to the site in
Cayucos in early Dec. Like the others you reported, I also saw some butterflies in and around the
site. This is to be expected as the site is still an active feeding site. Kington’s information given
to Herfurth & Miller has indicated that this has been going on since the overwintering capability
of the site was destroyed several years ago. This is also why I listed in the reports’ ‘Mitigation
Section’ that no vegetation modification should be permitted. Key parts of that section is copied
below for your reference. Those in bold, are relevant to what we are discussing now in regards to
the butterflies seen at the site. As long as no vegetation modifications are permitted (as stated in
the report) the homes as planed should not have any adverse impact on the site as a feeding site.
I hope this further clearfies what I saw during my visit. Thanks for letting me know about this
and please let me know if you have any additional questions, I will be happy to help you.

FROM THE REPORT (PAGES 5-7)

The impact of the proposed three single occupancy structures on the vegetation and any
possible use by Monarch such as a feeding habitat by Monarch Butterflies can be mitigated in the
following manner:

° No development should be permitted on lot 3. A conservation easement may be one way
to provide the legal structure for preserving and managing this creek side habitat.

. Any development of a structure on lot 4 not be permitted to impact the existing tree
canopy.

° Development of a single residential structure on lot 5 and 6 should not have any impact

on the creek side vegetation zone providing the structure do not intrude into the creek
protection zone. '

.®  No vegetation modification such as prunning, attaching things to the trees or
removal of trees in any of the four lots should be permitted. The exception would be
the removal of poison oak plants adjacent to the homes. If there is significant die off
of the tree stand or the under cover and surrounding vegetation in the stream zone,
an Monarch Biologist should be consulted to determine what kind of vegetation
should replace the dead vegetation. When possible the occupants should allow trees
that die in the vegetation zone to remain unless the trees are deemed hazardous.
Cavity-nesting birds and other wildlife use standing dead trees. The trees as they
decompose will contribute to the vegetation growth that the site as well as provide
wildlife habitats. :

° Smoke should not be allowed to drift into Monarch habitats from 1 October to 1 April of
each year or when the butterflies are present.

Page 1 of 2 CCC Exhibit _L__
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® No modifications of the terrain in the creek zone should be permitted by the
occupants without prior consulting and permission of County Planning and with a
Monarch Butterfly Biologist. This includes any trenching, digging, tunneling in or
around the trees. Any grading either by addition or removal of soil that would
create ‘Root Zone’ disturbances or change the existing drainage, runoff that would
create puddling should not be permitted.

° _‘Winter time activities should be such that they do not disturb any Monarch that may be
using the site. The site usage normally would occur from Oct to March of each winter.

° No Pesticide or herbicide applications of any kind should be permitted in the
creek/vegetation zone. For pest or disease problems, again 2 Monarch Biologist should be
consulted.

While the mitigation measures are requiring the developers to basically to leave the vegetation as

is and not to make any vegetation modifications the reality is that this will only work for so long.

This is because no site is inert or unchanging, all will change in time and most likely in a manner

as to cause the site to become more unsuitable for Monarchs. The developers and property

owners should be encouraged to think long term and to work with a Monarch Biologist to try and
keep the site as suitable to Monarchs as they reasonablely can as long as they can.

Sincerely,

s

Richard Little

CC.

Jim Herfurth
Steve Miller
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SAN LUIS OBISPO COUNTY

DEPARTMENT OF PLANNING AND BUILDING

 VICTOR HOLANDA, AICP
DIRECTOR

>
4

Environmental Division

Date: February 1, 2005

e

Memorandum for Reco'rd

Subject: Review of the following three reports for the Hurfurth and Miller parcel map
(D020030P):

“Report on the Proposed Developments of Lots 3, 4, 5 & 6 of Cayucos, San Luis
Obispo County California, Owners Herfurth & Miller” conducted by Richard G, Little;
“Biological Assessment of Four Lots Located in Cayucos, San Luis Obispo County,
California” conducted by Rincon Consultants March 4, 2002; and

“Riparian Habitat Setback Evaluation for Lots 3, 4, 5§ and 6 — Block 3 (Project Number -
D020030P), Cayucos, California” conducted by Rincon Consultants, Inc. April 2, 2004.

| reviewed the biological reports for the Herfurth and Miller parcel map and have the following
comments:

1. | agree that the April 2, 2004 report recommended a 20 ft setback from the edge of the |
riparian vegetation. If the eucalyptus and cypress trees extend beyond the edge of the
riparian zone, then the setback should be 20 ft from the edge of the eucalyptus/cypress tree
canopy.

2. | agree with all of Richard Little's recommendations, which should be incorporated into
the Negative Declaration as conditions. These recommendations include no developmenton
lot 3, locating the building envelope outside of the tree canopy on lot 4, no removal of trees
on amyof the lots, and others. The lafter condition is important, since it has been shown that
removal of trees surrounding the monarch habitat has resulted in decline of the over-
‘wintering population. Further tree removal will only exacerbate the declining conditions.

3. Rincon Consultants recommended that protocol-level surveys for red-legged frog surveys

be conducted. If project activities are to be conducted when the creek is dry, the surveys are

probably not needed. However, if project activities will occur when the creek contains water,

'ghen prot)ocol red-legged frog surveys should be conducted (especially if development on ot
oceurs
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- NOTICE OF VOLUNTARY MERGER

The following real property and the MERGER thereof into the following configuration, described in
Exhibit A, has been voluntarily requested on the part of all owners of interest in said real property
(see RECORD OWNER(S) below), and agreed to on the part of the County of San Luis Obispo. The
following real property and the merger thereof into ONE (1) PARCEL as of the date of recording of
this document, has been determined to be in compliance with the applicable provisions of the
Subdivision Map Act of the State of California and local ordinances enacted pursuant thereto. The
parcel CAN NOT be sold in units other than as described herein without having complied with all
requirements of the State Subdivision Map Act and the county’s Real Property Division Ordinance.

Said real property being described as:

As described in Exhibit A attached to this notice and incorporated herein as if set forth in full.

RECORD OWNER(S):

M and R Investment Company, Inc., a Nevada
Corporation.

STATE OF CALIFORNIA

COUNTY OF SAN LUIS OBISPO

LYRN A, DOTTER
N Commission # 1304166 5
HadNotary Public — Californtag
477 san Luls Obispo County
MyComn.D@iresMoyH,Qms

(SEAL)

VICTOR HOLANDA
Director, Department of Planning and Building

Onthjpgﬁ day of ZZZQM£4 , In the year 2002,

beforems, A , , Notary Public, personally
appeared;.‘\riﬁ S, Menson ,

personally known to me

.satisfactery-evidence}to be the person(sy whose name;§§ are—
subscribed to the within instrument and acknowledged to me
that, ke ecuted the same in i l@ﬁ eirauthorized
capacity ,ee')’,' and that by .b.is,@lhe#—siqnatuxe,(é) on the
instrument the pexson(:)’ or the entity upon behalf of which the
person(#) acted, executed the instrument.

Witness my hand and official seal.
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APN(S): 064-112-003 Portion _ ‘ FILE NO: %

PROJECT NO: M2002-124 PARCEL NO; y
EXHIBIT B T
Legal Description

Lots 3 and 4 in Block 3 of the Town of Cayucos, in the County of San Luis Obispo, State of California,
according to map recorded September 22, 1875, in Book &, Page 160 of Maps, in the Office of the‘Coumy

Recorder of said County.
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APN(S): 084-112-002 Portion

FROJECT NO: M2002-124
OWNER SIGNATURE PAGE

QOWNERC(S):
/N

L] e

a,

<steve K. Mlte Presioedt )«\1{ 4 wﬁst

R
STATE OIQ—Q‘;Q'DW‘; Qq ) On this dayof YYavrch inthe year‘z:-e%tt‘zb,S
o ) SS before me, _ T\ wWische . , a Notary Pubilic,
COUNTYOF&‘A\L(‘\SOQISEQ) personally appeared £o4€¢e K, N¢ {le e

personally known lo me (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged tc me

1 L 5 A. DEUTSCHE j that, he/she/they executed the same in his/her/their authorized

% f- <] -,a k) | Comm ditsara < capacity(ies), and that by his/her/their signature(s) on the

> %i Countyryor g argciuias{gjgggo N instrument the person(s) or the entity npon behalf of which the

}L: D My Comm. Exp. Dec 26, 2007 ‘ : person(s) acted, executed the instrument.

o & y hand and official seal
( SEAL) Notary Public
OWNER(S):
STATE OF ) On this day of , in the year 2002,
) SS befare me, , a Notary Public,

COUNTY OF ) personally appeared

personally known to me (or proved to me on the basis of
satisfactory evidance) to be the perzon(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me
that, he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
instrument the person(s) or the entity upon behalf of which the

person(s) acted, executed the msmua §n
Witness my hand and official segc EXhlblt

(page H of 4 Pﬂg°#
( SEAL) Notary Public

END OF DOCUMENT










Picture 1:
All four lots are shown in this picture. The black lines are the approximate property lines.
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BELSHER & BECKER
ATTORNEYS AT LAW
412 MARSH STREET
JOHN W. BELSHER SAN LUTS OBISPO, CALIFORNIA 93401 TELEPHONE (805) 542-9900
HOWARD MARK BECKER . FAX (805) 542-9949
Z;r;\éib; z], ioggm 'E C F g v E D E-MAIL slolaw@belsherandbecker.com
NOV 1 5 2007
CALIFCANIA November 14, 2007
COASTAL COMMISSION
PENTRAL COAST AREA
Allison Kelly VIA FAX
California Coastal Commission (831) 427-4877

725 Front Street, Suite 300
Santa Cruz, CA 95060

Re: A-3-SLO-07-024
Dear Allison:

As you and Jonathan are aware, the use of the public way, Birch Street, together
with an easement over School District property so as to avoid the creek vegetation, was
negotiated as a Court-approved settlement among eight neighbors after two years of
litigation. The right of the applicants to use the alley way was and still is disputed. The
remaining parties retain the right to challenge any project which uses the alley for access
to the applicant's homes. We are aware Commissioners, and in particular, Comamissioner
Katcho Achadjian, highly value the collective endorsement by neighboring property owners
of difficult land use circumstances. The neighbors will be furious if the Commissicn staff
demands a change of the roadway to the alley, particularly as this right of use is disputed.
| am advised several will submit their opposition to such a propasal by Commission staff.

Ancther consideration is that due to the dead end-nature of the alley, having a
driveway out to Birch Street for the applicant’s proposed houses provides a needed safety
feature. The alley can provide an escape route for persons trapped by fire or other
calamity. Should the alley be the only access, no such escape route will exist and
residents might well be trapped in the event the aliey is blocked or otherwise unavailable.
This helps explain why the local fire chief preferred a Birch Street access.

The Birch Street access will also help protect riparian vegetation. Were the alley
made into the sole access, owners of the proposed new homes would be free to improve
their back yards. These private spaces would no doubt become co-opted by resident
improvements due to their discreet locations. The Birch Street plan would prevent the
future owners from developing backyards so as to adversely impact the riparian area. The
Birch Street access on the other hand enhances the possibility of riparian vegetation
protection by separating the homeowners’ living area from the riparian vegetation.

The Court-approved settlement favors the Birch Street access @@ C=Echilsit £___
neighboring property owners’ support. It provides lasting protection/buifsg%fr e 7 pages)
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Allison Kelly

California Coastal Commission
November 14, 2007

Page 2

riparian corridor and ensures safe emergency access for the homeowners. It is a better
solution and has the suppaort of the courts and the neighboring property owners, With the
recent improvements to setbacks by the architect, the project’s Birch Street access should

be retained. _
Sincerely,
BELSHER & BECKER
jwb
cc:  John MacDonald
Steve Miller

P:\ohn's Fiies\Miller, Steve\M&R - Ash StreatAllison Kglly ~ Califonria Caagtal Commission 11 13 07.wped

SCC Exhibit _P_
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John MacDonald, Architect
2813 Santa Barbara Avenue
Cayucos, CA 93430
805.995.1398
805.995.1544 FAX

November 11, 2007 H E ‘ﬁ % § V E .

Allison Kelly NOV 1§ 2007
California Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060

 CALITORMIA
COASTAL COMMISSION
CENTRAL CUAST AREA

Subject: A-3-SLO-07-024 SLO Land Corporation

Dear Ms. Kelly,

Please find the enclosed revised site plan for the above mentioned project. I have
thoroughly read your staff report and appreciate your concerns regarding adequate buffer
to the existing riparian and the former butterfly habitat. I have been working on this
project for over three years and have attempted to be as sensitive to the site as possible.
The project has been subject to considerable review and community input and I believe
all concerns have been alleviated at the local level, including the access issues with
neighboring property owners. I would like to briefly explain our position and how some
design decisions where obtained and where we are attempting to satisfy your concerns.

The access to the site has been a major obstacle from the beginning. Several of the
neighbors have been encroaching into the alley for a lengthy amount of time. We were
planning on using the alley to access the project from the beginning as Birch Street was
unimproved. The Fire Chief from the beginning wished us to improve Birch Street.
Barring that, he wanted a full 20” width of alley improvement, a turnaround and the entire
alley red striped and posted as a “Fire Lane” with no parking or stopping. This proved to
be quite problematic as there was not 20’ of clear alley due to the encroachments. This
evolved into a lengthy legal process the outcome I believe you are aware of. Our
attorney, John Belsher, is sending you a separate letter to further explain and clarify the
legal issues. We believe accessing the project from Birch is the best solution for several
reasons. It would provide a more permanent barrier to the riparian vegetation, it will be
more aesthetically pleasing than a paved and posted fire lane approach, it will add to a
more harmonious neighborhood.

The county was fine with our access driveway to be 10° from the riparian edge. This was
due to the problems of the alley access and our proposed structures were a minimum of
30’ plus setback from the riparian growth. I have increased the setback per your request
to show the driveway setback minimum of 20’ from the riparian on the enclosed

cce Exhibit _P_
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proposed site plan. Please also be aware we had the surveyors revisit the site in June and
delineate the edge of riparian again. This latest site plan is accurate and reflects the edge
of riparian as it exists now. I have also noted that all proposed structures are to be
setback a minimum of 20 feet from riparian edge. This is to include all roof overhangs,
second floor decks or cantilevers, etc. Iknow you had some concern on one house
appearing to overhang into the setback, that was not our intention and SLO County would
not have allowed it as per their conditions of approval.

The butterfly habitat has been a major concern from the beginning of the project. One of
the first things we did was have a butterfly assessment done by Richard Little. He
determined that due to natural causes and construction across the creek, that the habitat
has been compromised and no longer supported over wintering as in the past. This
habitat has been further compromised after the report was completed by the loss of two
more trees further upstream. One tree fell down during a major storm and the other was
struck by lightning. The County work crew came and cut up and removed these trees
from the creek bed so as not to block water flow and cause flooding. These trees were
important as they blocked the wind that sheltered the grove and gave butterflies the
protection they need. [ have enclosed two newspaper articles that address the butterfly
issue on this site. One article is from 1999 and explains how the site is changing and no
longer supports a wintering site. The other article from 2000 is mainly about a Nipomo
site, but mentions the Cayucos site as “lost”. Remember that these articles were written
before the two major trees upwind were felled by nature. We have also contracted with
Kevin Merk of Rincon Consultants, Inc., to observe the site this fall during the butterfly
migration season. He has made several site visits to observe any activity. So far he has
not observed any activity of fall foraging or the butterfly’s using this as an over wintering
site. You may contact him at 805-547-0900 ext. 101 if you have any questions of him.
Given the history of buttertlies at this site, we had prepared a landscape plan to plant
butterfly attracting plants. Our goal was since the site was lost as an over wintering site,
we could try to provide plants they could use as a food source and encourage the further
use of the site for foraging. The County has also conditioned the project to not have wood
burning fireplaces that might disturb any butterfly activity. The Department of Fish and
Game has also weighed in and required a 30-foot setback from the closest eucalyptus
tree. Due to the further degradation of the site since this requirement was set, I do not
believe it is still valid, but we are prepared to meet this setback requirement in our
project.

I hope this assists you in your review of our project and the revised site plan. The owner
and myself would like to come to your office and meet with you to discuss these issues in
depth. Irealize this is a busy season for you. The owner has several commitments, but
has December 3" through the 11" open to meet if it fits your schedule. Please let us
know and we will schedule a time.

cCC Exhibit _C
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We would like to build a quality project that is sensitive to the environment as well as
achieve the goals of the owner. I appreciate your assistance in this matter. If you have
any questions, please feel free to call me anytime.

Sincerely,

John MacDonald

CCC Exhibit P
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RECEIVED
NOV 2 6 2007
CALIFLRMIA

COASTAL CoMMIsE
CENTRAL COAST .DL\TRJQA,

Allison Kelly

Ca. Coastal Comm.

725 Front St .ste. 300

Santa Cruz, Ca. 95060  Re: A-3-SLO-07-024

Dear Allison :

The applicant for this project, M&R- a Nevada Corporation, sued all of the seven adjacent
property owners to their Birch St. property including us in an attempt to widen the existing
private alley for use as the only access to their lots. The primary reason for this was to save
money on development costs.

After a costly dispute a settlement was finally reached which was acceptable to M&R as well as
all six residential property owner defendants as well as the local school district which was the
seventh defendant. The settlement provided a small easement allowing proper frontal access to
M&R’s Birch St. lots thus allowing them to be built out as closely as possible to the way they
were intended to be when they were subdivided.

The alley behind the six residences affected by this project is the same as the other alleys in the
town of Cayucos. The alleys are secondary access to properties which front and have addresses
on actual streets with mailboxes, streetlights, parking, proper drainage, etc. There is no on street
parking in a fire lane alley, and the proper secondary use being currently exercised by the existing
residences would be compromised by the congestion of the development fronting onto an alley.

Allowing or forcing M&R to develop their property using only the alley negatively changes and
impacts the adjacent properties to the point that future litigation, expenses, and stress will be
unavoidable. Please consider allowing the proper access from Birch St. to these lots given the
fact that a reasonable setback from vegetation is shown on the plans. Ash St. and N. Ocean Ave.
both have bridges crossing the creek shown on the plans, and another was planned for this area of
Birch St. Since no bridge will ever be built at this point, the proposed plan is the best way to
develop the lots as close to how they were originally mapped and approved without the impact of
the bridge on the environment.

Sincerely, Dan and Krys Chivens
36 Ash St., Cayucos, Ca. 43730

&cce Exhibit _P
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BELSHER & BECKER

ATTORNEYS AT LAW
412 MARSH STREET
JOHN W. BELSHER SAN LUIS OBISPO, CALIFORNIA 93401 TELEPHONE (805) 542-9900
HOWARD MARK BECKER
ROBERTS FAX (805) 542-9949
STEVEN P. E-MAIL slolaw@belsherandbecker.com
GREGORY A. CONNELL

March 18, 2008

Jonathan Bishop VIA FAX

California Coastal Commission RECEIVED  (31)427-4877

725 Front Street, Suite 300

Santa Cruz, CA 95060 MAR 19 2008
CALIFORNIA
Re: A-3-8LO-07-024 COASTAL COMMIBSION
CENTRAL GOABT AREA
Dear Jonathan:

| understand the staff is contemplating recommending approval of the project with
conditions which allow the access driveway to come off Birch Street. This recommendation
will be supported by the property owner. | have confirmed the plans you have dated
November of 2007 are current.” We are amenable 10 including conditions of approval for
this project based on those plans to include as follows:

A. The open space dedication can be expanded 1o run from the creek to the edge of the
driveway;,

B. The driveway on the applicant’s property will be constructed with a permeable surface
acceptable to local fire and building officials.

C. There will be a 20-foot setback of the road per minimum standards in the County LCP.

| understand the State biologist will be offering some mitigation measures
addressing the vegetation and former butterfly habitat. So long as any setback leaves the
ability to build a reasonable house on the third lot (a setback of no more than 25 feet from
the trunk of the eucalyptus tree next to the property line), these measures should be
acceptable to us. Please advise us when you receive these recommendations, along with
any proposed conditions ta an approval of the project.

Thank you for your help and let me know if you need anything from us.
Sincerely,

BELSHER & BECKER

P
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Goverr

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA

89 SOUTH CALIFORNIA ST., ‘SUITE 200
VENTURA, CA 93001

(805) 585-1800

MEMORANDUM

FROM: Jonna D. Engel, Ph.D.
Ecologist
TO: Jonathan Bishop

Coastal Analyst

SUBJECT: Riparian and Monarch butterfly habitat buffers for the proposed San
Luis Obispo Land Corporation project

DATE: May 22, 2008

The San Luis Obispo Land Corporation project proposal is for three, two-story
single family residences on a roughly 31,300 square foot undeveloped site in the
City of Cayucos, San Luis Obispo County. The site contains and is adjacent to
Little Cayucos Creek (LCC) and riparian and Monarch butterfly habitat. The
proposed project includes related road access and utility improvements
(including construction on adjacent properties). The proposed project also
includes placement of about half of the site or roughly 15,610 square feet (in the
LCC corridor) into an open space conservation easement as well riparian and
Monarch butterfly habitat restoration. The proposed project is located in the
Estero Planning Area and is subject to the San Luis Obispo County LCP which
includes general policies, Area Plan standards, and implementing ordinances
that protect environmentally sensitive habitat (ESHA). The purpose of my
memorandum is to provide buffer dimension determinations for the riparian and
Monarch butterfly habitats found on the proposed project property.

Buffers are important for preserving the integrity and natural function of rare or
especially valuable species and habitats. The purpose of a buffer is to create a
zone where there will be little or no human activity, to “cushion” species and
habitats from disturbance, and to allow native species to go about their “business
as usual”. Buffer areas are essential open space between development and
ESHA. The existence of open space ensures that development will not

~ significantly degrade ESHA. Critical to buffer function is the fact that a buffer
area is not itself a part of the ESHA, but a “buffer” or “screen” that protects the
habitat area from adverse environmental impacts.

Maintaining and restoring riparian habitat along creeks, streams, and rivers is
critical to preserving biodiversity in California, as in all parts of our country and
world. While less than 10 percent of California’s historic riparian areas remain,

cCC Exhibit Q
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those that do are biodiversity hotspots'. Although riparian ecosystems generally
occupy small areas on the landscape, they are usually more diverse and have
more plants and animals than adjacent upland areas. In the western United
States, riparian areas comprise less than one percent of the land area but are
among the most diverse, productive, and valuable natural resources?.
Watercourses are known to serve as important corridors for wildlife migration and
dispersal®. Climate change experts predict that maintaining wildlife corridors and
avoiding habitat fragmentation will grow in importance along the California coast
in commg years as species range limits expand or contract due to global
warming".

Little Cayucos Creek crosses under Highway One and runs through the City of
Cayucos where both homes and businesses line its banks until it spills into the
Pacific Ocean. The riparian habitat bounding LCC is comprised of native and
non-native trees and shrubs including Coast Live Oak, Toyon, Willow,
Eucalyptus, and Cypress. The understory is a mixture of native and non-native
invasive plants. The riparian area contains habitat suitable for many bird species
including common yellowthroat, plain titmouse, song sparrow, red tailed hawks
and red shouldered hawks. The reptile and amphibian species noted to occur
along the creek include the western fence lizard and the Pacific chorus frog®.

Little Cayucos Creek and its riparian corridor provide foraging area for nectar and
water for Monarchs during the autumn and winter. Little Cayucos Creek is a
potential movement corridor for steelhead, tidewater goby, the southwestern
pond turtle and the California Red Legged Frog, which are all special status
species®. Although none of these species have been recently observed within or
near LCC, which may be a reflection of the creek s degradation, they are
recorded as occurring within the watershed’.

The San Luis Obispo County Coastal Plan Palicy 1 requires that “new
development within or adjacent to locations of environmentally sensitive habitats
(within 100 feet unless sites further removed would significantly disrupt the
habitat) shall not significantly disrupt the resource.” Policy 20 specifically defines
“coastal streams and adjoining riparian vegetation” as “environmentally sensitive
habitat areas.” Policy 21 goes on to require that development “shall be sited and
designed to prevent impacts that would significantly degrade such areas and
shall be compatible with the continuance of such habitat areas.” Policy 28

' Natural Resources Conservation Service, U.S. Department of Agriculture. 1996. Riparian
Areas Environmental Uniqueness, Functions, and Values, RCA Issue Brief # 11.
? California Department of Fish and Game. 1996. California Environmental Resources
Evaluation System (CERES). Biodiversity News, Vol. 4. No. 1.
® Mount, J.F. 1995. California Rivers and Streams: The Conflict Between Fluvial Process and
Land Use. University of California Press, Berkeley, CA; 359 pgs.
* Personal Communication. January 8, 2007. Dr. David Ackerly, University of California,
Berkeley.
® Rincon Counsultants, Inc. March 4, 2002. Biological assessment of four lots located in
Cayucos San Luis Obispo County, California. Prepared for Mr. Steve Miller.
® Op. Cit. Rincon Consultants inc., 2002.
’ Op. Cit. Rincon Consultants inc., 2002.
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requires setbacks from riparian vegetation, defining the “minimum standard” for
urban areas as 50 feet “except where a lesser buffer is specifically permitted.”

The Estero Area Plan, certified in 1987, establishes specific setbacks for the area
creeks. For Little Cayucos Creek, which is at issue here, the required minimum
setback is 20 feet. The plan specifies that setbacks be measured from “the outer
limits of riparian vegetation or the top of the stream bank where no riparian
vegetation exists.” The Estero Area Plan’s 20 foot setback distance from LCC is
the smallest buffer required by any certified California coastal city or county LCP.
In urban settings, 50 foot riparian habitat setbacks are the most common
requirement whereas buffers ranging from 75 to 150 feet are the more common
setbacks required for rural riparian habitats. As the Commission’s understanding
of the important functions of buffers grows, we have learned that only in
exceptional cases are buffer dimensions below 100 feet suitable.

Determining the appropriate buffer for ESHA that exists within an urban setting
and that has been degraded by land use practices is a difficult task. Even in
these circumstances, 100 foot buffers are the more biologically sound distance.
However, for a whole host of reasons, including small lots sizes, dated
regulations, and historic land use, 100 foot buffers are often not feasible or
realistic. And therefore, while a larger buffer would be preferable, the
proposed project should apply a 20 foot minimum setback from the outer
limits of the riparian vegetation bordering LCC as required by the Estero
Area Plan. '

The project site contains and is adjacent to a historic Monarch butterfly over-
wintering site known to have supported 20,000 to 60,000 butterflies for several
decades®. For the last five to ten years the number of Monarchs utilizing this site
has dropped dramatically to less than 10 percent of historic figures. The decline
in numbers has been attributed to a number of factors including tree removal and
associated micro-climate impacts and near-by development®. Monarch butterfly
over-wintering and autumnal sites continue to be threatened by development
along the California coast. The Commission recognizes the rarity and sensitivity
of Monarch butterfly habitat and requires new development to protect and restore
this ESHA.

Monarch butterflies key in on a number of habitat attributes including specific
non-native tree species, humidity levels, mild temperatures, filtered sunlight,
edge vegetation, food and water, and protection from high winds. Threats to
Monarch butterfly habitats include those listed above as well as noise, smoke,
pesticides, and disease. | recommend a 20 foot minimum setback from the
the Monarch butterfly habitat on the proposed San Luis Obispo Land
Corporation project. A 20 foot Monarch butterfly habitat buffer coincides with a
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20 foot riparian habitat buffer as these two habitats are merged on the proposed
project property. Both buffers should be measured starting at the dripline of the
Monarch butterfly trees and the outer extent of riparian vegetation. Twenty feet
will buffer the butterfly habitat from the threats listed above and combined with
the required restoration, enhance and improve the existing landscape for
Monarch butterflies.

Given the importance of the riparian and Monarch butterfly habitat described
above, a critical component of the proposed San Luis Obispo Land Corporation
project is habitat restoration. The principal goals of a habitat restoration plan for
the proposed project should be restoration, protection, and enhancement of the
native riparian and Monarch butterfly habitat. The plan should show the proposed
landscaping and vegetation management methods to protect and enhance
riparian and Monarch butterfly habitat, including but not limited to removal of non-
native invasive species, landscape restoration, and provision of fall and winter-
flowering Monarch butterfly nectar sources. In addition, the plan should lay out a
monitoring scheme that includes performance standards and provisions for
action should the restoration fail to meet stated goals. Other landscaped areas
within the development envelope should consist only of native plants or non-
native drought tolerant plants, which are non-invasive. No plant species listed as
problematic and/or invasive by the California Native Plant Society, the California
Invasive Plant Council, or as may be identified from time to time by the State of
California should be planted or allowed to naturalize or persist on the site.
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