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APPEAL STAFF REPORT  
SUBSTANTIAL ISSUE DETERMINATION ONLY 

Appeal number...............A-3-SLO-08-022, Sprint-Nextel Wireless Communications Facility 

Applicants .......................Bonaire Investments and Sprint-Nextel 

Appellant.........................Judy Vick 

Local government ..........San Luis Obispo County 

Local decision .................Coastal Development Permit (CDP) Application DRC 2006-00204 approved 
by the San Luis Obispo County Board of Supervisors on April 1, 2008. 

Project location ..............1337 Los Osos Valley Road, at the intersection of Los Osos Valley Road and 
South Bay Boulevard in the community of Los Osos, San Luis Obispo County 
(APN 074-314-019). 

Project description .........Construct an unmanned wireless telecommunications facility consisting of 
three panel antennas mounted in the upper portion of the exterior walls of an 
existing office building (near the roof) and associated ground-mounted 
equipment in the basement of the building.  

File documents................Final Local Action Notice for San Luis Obispo County CDP Number DRC 
2006-00204; San Luis Obispo County certified Local Coastal Program (LCP). 

Staff recommendation ...No Substantial Issue Exists 

A. Staff Recommendation 

1. Summary of Staff Recommendation 
San Luis Obispo County approved a CDP for construction of an unmanned wireless telecommunications 
facility consisting of three small panel antennas and associated ground-mounted equipment on and 
inside of an existing office building located at the intersection of Los Osos Valley Road and South Bay 
Boulevard in the community of Los Osos. The Appellant contends that the County’s decision is 
inconsistent with the environmentally sensitive habitat area (ESHA) protection policies of the certified 
LCP. In support of this contention, the Appellant also asserts that the Coastal Commission is not 
preempted under the Federal Telecommunications Act (FTA) from regulating this wireless service 
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facility on the basis of the environmental effects of radio frequency emissions because it is not in 
compliance with Federal Communications Commission FTA regulations, and thus the Coastal 
Commission can evaluate the LCP habitat impacts and issues in this case despite the FTA preemption 
that typically applies to the Commission and its local government counterparts in this respect.   

Staff has reviewed the relevant sections of the FTA related to regulating wireless service facilities and it 
appears that the County approved project complies with FTA regulations. Therefore, pursuant to the 
FTA, the Commission is barred by federal preemption from regulating this wireless service facility on 
the basis of the environmental effects of radio frequency emissions, as was San Luis Obispo County in 
making their decision. As a result, the appeal contentions are immaterial in a certain respect. Because 
the Commission cannot regulate in this area, the appeal contentions do not rise to the level of a 
substantial LCP conformance issue. Moreover, even if the County and Commission were not preempted 
in this way from regulating this project, there is insufficient scientific evidence at this time to 
conclusively show that there is an ESHA impact in this case. Although there have been some studies 
designed to evaluate such potential effects, the evidence is not definitive, and the degree to which radio 
frequency emissions from wireless facilities adversely impact sensitive wildlife and habitats is not 
completely established at the current time—including in relation to this case.  

Staff recommends that the Commission find that the appeal does not raise a substantial LCP 
conformance issue, and thus decline to take jurisdiction over the CDP application for this project. 
The motion and resolution to effect this recommendation are found immediately below.  

2. Staff Recommendation on Substantial Issue 
Staff recommends that the Commission determine that no substantial issue exists with respect to the 
grounds on which the appeal was filed. 

Motion. I move that the Commission determine that Appeal Number A-3-SLO-08-022 raises no 
substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act. 

Staff Recommendation of No Substantial Issue. Staff recommends a YES vote. Passage of this 
motion will result in a finding of No Substantial Issue and adoption of the following resolution 
and findings.  If the Commission finds No Substantial Issue, the Commission will not hear the 
application de novo and the local action will become final and effective.  The motion passes only 
by an affirmative vote by a majority of the Commissioners present.. 

Resolution to Find No Substantial Issue. The Commission hereby finds that Appeal Number 
A-3-SLO-08-022 does not present a substantial issue with respect to the grounds on which the 
appeal has been filed under § 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access policies of the Coastal Act. 
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B. Findings and Declarations 
The Commission finds and declares as follows: 

1. Project Location 
The project is located on a 1.7 acre parcel within the Office and Professional (O/P) land use category, at 
1337 Los Osos Valley Road at the intersection of Los Osos Valley Road and South Bay Boulevard in 
the community of Los Osos, San Luis Obispo County (APN 074-314-019). The project would be located 
on the exterior walls (for the panels) and inside of (for the supporting equipment in the basement) an 
existing commercial office building. The building is located at a busy intersection corner, and is in an 
existing fairly developed area generally, with other similar development extending in both directions 
along both Los Osos Valley Road and South Bay Boulevard. In other words, the site is in the middle of 
a developed urban area and not an undeveloped rural area. The project site is in the Estero Planning 
Area and is located within the Los Osos Central Business District.  See Exhibit A for a location map of 
the project area.  

2. Project Description 
The County approved project allows construction of three 2’-6” tall panel antennas located behind radio 
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frequency screening material in the southeast facing walls of an existing office building, and associated 
ground-mounted equipment located within the building basement. Two of the antennas would be located 
inside the 15” thick parapet wall of the building at a height of about 28.9 feet above ground and 5.5 feet 
above the roofline, and the third would be mounted above the second floor at about 28.7 feet above 
ground. Since panel antennas cannot transmit signals through typical building materials, the building 
siding around the antennas would be replaced with fiberglass reinforced plastic (FRP) screening, a 
material through which radio frequency can pass. The FRP screening would be painted to match the 
exterior color of the building.   

The equipment associated with the panels would be located inside the building’s basement in an area of 
approximately 250 square feet. Power and telephone cables would run from an existing point of 
connection in the building to the equipment in the basement. Coaxial cables would run from the 
equipment to the antennas through an existing conduit on the interior of the building. All antennas, 
cables, and equipment cabinets would be entirely screened from public view, as they are located within 
the building’s walls and inside the building’s basement. As a result, the finished project would not alter 
the appearance of the existing building, and would thus not be discernable from any public viewing area. 
See project information in the County’s CDP action notice attached as Exhibit B. 

3. San Luis Obispo County CDP Approval 
On April 1, 2008, the San Luis Obispo County Board of Supervisors approved Coastal Development 
Permit (CDP) Number DRC 2006-00204. This final action was preceded by a series of County hearings 
over several years involving other types of wireless facilities as well as the current project (see 
discussion in County staff report in Exhibit B). Notice of the Board of Supervisor’s action on the CDP 
was received in the Coastal Commission’s Central Coast District Office on April 28, 2008. The Coastal 
Commission’s ten-working day appeal period for this action began on April 29, 2008 and concluded at 5 
p.m. on May 12, 2008. One valid appeal (see below) was received during the appeal period. 

4. Appeal Procedures 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP decisions 
in jurisdictions with certified LCPs. The following categories of local CDP decisions are appealable: (a) 
approval of CDPs for development that is located (1) between the sea and the first public road 
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line of 
the sea where there is no beach, whichever is the greater distance, (2) on tidelands, submerged lands, 
public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the 
seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties, 
approval of CDPs for development that is not designated as the principal permitted use under the LCP. 
In addition, any local action (approval or denial) on a CDP for a major public works project (including a 
publicly financed recreational facility and/or a special district development) or an energy facility is 
appealable to the Commission. This project is appealable because it involves development that is not 
designated as the principal permitted use under the LCP. 
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The grounds for appeal under Section 30603 are limited to allegations that the development does not 
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of the 
Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project unless a 
majority of the Commission finds that “no substantial issue” is raised by such allegations. Under Section 
30604(b), if the Commission conducts a de novo hearing and ultimately approves a CDP for a project, 
the Commission must find that the proposed development is in conformity with the certified LCP. If a 
CDP is approved for a project that is located between the nearest public road and the sea or the shoreline 
of any body of water located within the coastal zone, Section 30604(c) also requires an additional 
specific finding that the development is in conformity with the public access and recreation policies of 
Chapter 3 of the Coastal Act. This project is not located between the nearest public road and the sea, and 
thus this additional finding does not need to be made if the Commission approves the project following a 
de novo hearing. 

The only persons qualified to testify before the Commission on the substantial issue question are the 
Applicant, persons who made their views known before the local government (or their representatives), 
and the local government. Testimony from other persons regarding substantial issue must be submitted 
in writing. Any person may testify during the de novo CDP determination stage of an appeal. 

5. Summary of Appeal Contentions 
The Appellant contends that the County’s CDP decision is inconsistent with certified LCP policies 
requiring development within or adjacent to ESHA to not significantly disrupt the resource.  In addition, 
the Appellant contends that the County failed to demonstrate that there will be no significant impact on 
wildlife and that the proposed development will be consistent with the biological continuance of the 
habitat. The Appellant does not assert that the physical project elements (antenna, cables, equipment, 
etc.) will have adverse ESHA impacts at the site itself, but rather that the radio frequency emissions 
from the project will harm habitat and a variety of wildlife species in the region. The Appellant 
concludes that the project does not comply with federal regulations (FTA Section 704) and therefore the 
Coastal Commission is not barred by federal preemption from regulating the project on the basis of the 
environmental effects of radio frequency emissions. See Exhibit C for the complete appeal. 

6. Substantial Issue Determination 
A. Applicable LCP Policies 
The appeal is based on the effects of radio frequency emissions from wireless communications facilities 
on environmentally sensitive habitat areas (ESHAs).  The Appellant cites project inconsistencies with 
the following LCP Land Use Plan (LUP) policies: 

LUP ESHA Policy 1 (Land Uses Within or Adjacent to Environmentally Sensitive Habitats). 
New development within or adjacent to locations of environmentally sensitive habitats (within 
100 feet unless sites further removed would significantly disrupt the habitat) shall not 
significantly disrupt the resource.  Within an existing resource, only those uses dependent on 
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such resources shall be allowed within the area. 

LUP ESHA Policy 2 (Permit Requirement). As a condition of permit approval, the applicant is 
required to demonstrate that there will be no significant impact on sensitive habitats and that 
proposed development or activities will be consistent with the biological continuance of the 
habitat.  This shall include an evaluation of the site prepared by a qualified professional which 
provides: a) the maximum feasible mitigation measures (where appropriate), and b) a program 
for monitoring and evaluating the effectiveness of mitigation measures where appropriate. 

B. Analysis 
By virtue of the Federal Telecommunications Act of 1996 (FTA), the Coastal Commission and its local 
government counterparts are prohibited from regulating telecommunications facilities on the basis of the 
environmental effects of radio frequency emissions. Although the Commission has been active in this 
issue area with respect to certifying LCP amendments and reviewing CDPs in an effort to address other 
effects of such facilities (e.g., siting and design to avoid visual impacts, particularly such impacts as they 
relate to more rural and undeveloped areas), and has helped to develop model LCP provisions in this 
regard (including with respect to the Monterey and Santa Cruz County LCPs), the Commission has not 
inserted itself into the radio frequency emissions debate due to the FTA preemption. Section 704 of the 
FTA states in applicable part: 

“No State or local government or instrumentally thereof may regulate the placement, 
construction, and modification of personal wireless service facilities on the basis of the 
environmental effects of radio frequency emissions to the extent that such facilities comply with 
the [Federal Communication] Commission’s [FCC’s] regulations concerning such emissions.” 

Thus, if a telecommunications project such as this complies with the FCC’s regulations for radio 
frequency emissions, then the County on the original CDP decision and the Coastal Commission on 
appeal are barred from regulating such facilities on the basis of the environmental effects of such 
emissions. The Appeal is based on the environmental effects of such emissions. 

In this respect, the Appellant asserts that the project exceeds federal standards for limiting exposure to 
radio frequency emissions, and that, as a result, the Coastal Commission is not preempted from 
regulating the project on the basis of the environmental effects of its radio frequency emissions. 
According to the County’s action notice materials, the Applicant verified compliance with FCC 
regulations by submitting a radio frequency (RF) report prepared by the project’s consulting engineer 
(see RF report in Exhibit D).  As described in the RF report, the FCC has established both occupational 
and public limits for exposure to radio frequency emissions (or electromagnetic fields).  The RF report 
calculated the project’s maximum RF exposure level for a person anywhere at ground level at or near 
the site to be 1.3% of the FCC’s maximum allowed public exposure limit.  In addition, the maximum 
calculated RF exposure level at the second-floor elevation of the nearest building (at least 90 feet away) 
was estimated to be 3.6% of the public limit. The maximum calculated RF exposure level at the second 
floor level inside the building was estimated at 1.7% of the public limit. The maximum level of RF 
exposure at the second-floor elevation of the nearest residence (at least 260 feet away) was 0.65% of the 

California Coastal Commission 



Appeal A-3-SLO-08-022 
 Bonaire Investments/Sprint-Nextel 

Page 7 

public limit. Thus, in terms of the FCC’s public limits, the evidence in the County’s record indicates that 
the project complies with FCC regulations with respect to the locations evaluated.  

However, the Appellant questions whether the project complies with occupational and public exposure 
limits on the roof of the building itself. In this respect, and as cited by the Appellant, the RF report states 
that “power density levels may exceed the public limit on the roof of the subject building near the 
antennas.” To address this issue, the RF report recommends (and the County approval includes) specific 
measures to prevent exposures in excess of FCC regulations. Specifically, to prevent occupational and 
public exposures in excess of the FCC limits, access within six feet of the antennas themselves (such as 
might occur during building maintenance activities) is prohibited while the site is in operation, unless 
other measures can be demonstrated to ensure that FCC occupational limits are not exceeded. In 
addition, access in front of the antennas is strictly limited, and explanatory warning signs must be posted 
at roof access locations and in front of each antenna (see Exhibit B, County Condition of Approval #14). 
These measures avoid potential exposure above FCC limits. More importantly in a regulatory sense, 
these types of mitigating measures are specifically allowed under the FTA as a means to comply with 
the FCC limits for exposure to radio frequency emissions (see Exhibit E, in particular document pages 
1-11 and 52-59). In other words, with such measures in place, the County approved project appears to 
comply with FCC regulations under the FTA and, as a result, the Coastal Commission is barred from 
regulating this facility on the basis of the environmental effects of radio frequency, as is the basis of the 
appeal before the Commission.   

Therefore, and based on the information provided in the County’s record in this case, the Commission 
finds that the County approved project complies with the FCC’s regulations concerning radio frequency 
emissions and thus the Commission is preempted from regulating the placement, construction, and 
modification of the wireless service facility on the basis of the environmental effects of radio frequency 
emissions.  For this reason, the appeal contentions are immaterial because the Commission is explicitly 
prohibited from regulating the alleged environmental effects that form the basis of the appeal. Because 
the Commission cannot regulate in this area, the appeal contentions do not rise to the level of a 
substantial LCP conformance issue. 

In addition, and even if the Commission were not preempted by the FTA from regulating this project, 
there is insufficient scientific evidence at this time to conclusively show that there is a habitat impact in 
this case. First, the Appellant has not identified a specific ESHA against which to evaluate the RF 
impact contention. Rather, the Appellant’s contention is more broadly cast in terms of the potential for 
impact in general. As indicated before, the site itself is in a relatively developed area, and the 
Commission is not aware of any ESHAs and/or sensitive species in the immediate area. Second, the 
Commission’s ecologist, Dr. John Dixon, has preliminarily investigated this issue, as well as the 
literature cited in the appeal, and the evidence regarding the effect of radio frequency emissions on 
wildlife and their habitat is not definitive. At least some studies to date appear to indicate a correlation 
between the degree of RF energy and habitat decline (see, for example, Balmori 2005, Balmori 2006, 
and Balmori 2007 submitted by Appellant in Exhibit C). However, such studies also identify the 
difficulty of controlling the multitude of variables affecting such habitat vitality in a manner capable of 
isolating the effect of RF emissions in that regard, and suggest that additional more rigorous analysis 
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would be necessary to conclude in a statistically relevant way on this point (see, for example, Balmori 
2006 and Balmori 2007 that suggest additional controlled studies to develop more conclusive 
information in this regard). 

There is clearly some evidence that indicates that there may well be significant wildlife impacts from RF 
emissions, including at least some studies suggesting a relevant correlation and recommending 
additional research on this issue. That said, the degree to which radio frequency emissions from wireless 
facilities adversely impacts sensitive wildlife and habitats is not completely established—including in 
relation to this case. The questions being raised by the appeal are valid societal questions, both in terms 
of impacts on wildlife and on humans, but the science is still evolving in relation to such questions and 
there is not, to date, wide scientific consensus and conclusion on the issue. Thus, even if the federal 
preemption were not in effect, significant additional evaluation of the issue of emissions impacts would 
be necessary were the Commission and its local government partners to begin regulating 
telecommunications facilities based on these effects. Although the Commission is supportive of further 
investigation in that respect, including to the degree further information may lead to appropriate FTA 
regulatory standards, the Commission is not in a position to spearhead such a complex research and 
analysis effort, particularly in light of the federal preemption.  

C. Substantial Issue Determination Conclusion 
The County approved project appears to comply with prevailing FCC regulations for radio frequency 
emissions. Thus, the Commission is preempted from regulating the placement, construction, and 
modification of the wireless service facility on the basis of the environmental effects of such emissions.  
Even if the Coastal Commission weren’t preempted by the FTA, there is insufficient scientific evidence 
at this time to conclusively show that there is an ESHA impact in this case. Although there have been 
some studies designed to evaluate such potential effects, the evidence is not definitive, and the degree to 
which radio frequency emissions from wireless facilities adversely impact sensitive wildlife and habitats 
is not completely established at the current time—including in relation to this case.  

Thus, the Commission finds that no substantial issue is raised with respect to the grounds on which the 
appeal has been filed and declines to take jurisdiction over the CDP application for the proposed project.  
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