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To: Commissioners and Interested Persons 
 
From: California Coastal Commission 
 San Diego Staff 
 
Subject: Addendum to Item 12b, Coastal Commission Permit Application  
 #A-6-CII-08-028 (Moss), for the Commission Meeting of June 12, 2008. 
________________________________________________________________________ 
 
Staff recommends the following changes be made to the above-referenced staff report: 
 
The attached appeal form shall be added as Exhibit #7 to the staff report. 
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STAFF REPORT AND RECOMMENDATION ON APPEAL
 
 
LOCAL GOVERNMENT:  City of Carlsbad 
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-CII-08-028 
 
APPLICANT:  Steve and Janet Moss 
 
PROJECT DESCRIPTION:  The demolition of a 2,100 sq. ft. home and construction of a 6,755 sq. ft. 

single-family residence including a 2,366 sq. ft.  basement, an infinity edge swimming pool, spa 
and patio on a 13,650 sq. ft. blufftop lot. 

 
PROJECT LOCATION:  5015 Tierra Del Oro, Carlsbad (San Diego County).   
 
APPELLANTS:  Commissioner Sara Wan, Commissioner Pat Kruer 
 
STANDARD OF REVIEW: Certified City of Carlsbad Mello II Local Coastal Program and the 

public access policies of the Coastal Act. 
 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that substantial 
issue exists with respect to the grounds on which the appeal has been filed.   
The primary issues raised by the development relate to the appropriate western or stringline 
setback for the residence as well as the accessory structures (i.e. pool, spa, patio, and staircase), 
geologic stability, and coastal bluff protection.  Further concerns include an existing riprap 
revetment on the site that the City failed to address regarding its permit history, or the proper 
siting of the home without the need for the riprap, inconsistent with the City’s LCP provisions.  
The City also failed to address the permit history for the existing stairway, the original pathway 
was present prior to the Coastal Act, however the path/stairway was improved sometime 
between 1972 and 1979. 
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SUBSTANTIVE FILE DOCUMENTS:  Certified City of Carlsbad Mello II LCP, City of 

Carlsbad Staff Report for CDP #05-46 dated January February 6, 2008, City of Carlsbad 
Resolution No. 6371, Geotechincal Report by Geotechnical Investigation dated April 20, 
2007, Addendum to Geotechnical Report by Geotechnical Investigation dated July 2, 
2008, Second Addendum to Geotechnical Report by Geotechnical Investigation dated 
October 9, 2007, Appeal forms. 

              
 
I.  Appellants Contend That:  The appellants contend that the City’s approval is inconsistent 
with Carlsbad LCP provisions pertaining to shoreline development, coastal bluff protection and 
ocean setback (stringline).   Most prominent are concerns related to alteration of landforms and 
encroachment along the shoreline.  Other concerns are the permit history for the riprap and for 
the stairway cascading down the bluff and terminating at the bottom of the riprap for private 
access to the ocean; both of these developments are currently existing onsite.  The appellants 
contend that the development as approved by the City allows for encroachment of the proposed 
home further westward than the Commission’s historic interpretation of the City’s stringline 
provisions.  The appellants contend that the bluff edge was sited incorrectly in the Geotechnical 
Report; this siting of the bluff edge allows for development on the face of the bluff, beyond that 
permissible by the City of Carlsbad’s LCP.  As approved, the pool, spa, stairway and various 
patios are located beyond staff’s interpretation of the bluff edge. 
              
 
II.  Local Government Action:  A coastal development permit was approved by the Planning 
Commission on February 6, 2008.  The development was approved with numerous conditions 
including requirements for dedication of a 25’ lateral beach access and erosion control measures 
for grading.  A further condition of approval requires the applicants to wait until the owners of 
the neighboring lot (Riley residence) have been issued their building permit before the 
applicants for this development may receive their Coastal Development Permit.  The City 
required this condition because the “stringlines” that were established for the proposed project 
are based on the configuration of the approved Riley Residence (A-6-CII-07-017), so the Riley 
residence must be constructed as currently approved in order for the stringline for this residence 
to be consistent with the Coastal Shoreline Development Overlay Zone.  If the applicant 
chooses not to wait; the stringline will be measured from the lot north of the Riley’s as currently 
no building exists on the Riley lot from which to establish a stringline measurement. (ref City 
Special Condition #X - Exhibit 4) 
              
 
III. Appeal Procedures:  After certification of a municipality’s Local Coastal Program (LCP), 
the Coastal Act provides for limited appeals to the Coastal Commission of certain local 
government actions on coastal development permit applications.  One example is that the 
approval of projects within cities and counties may be appealed if the projects are located within 
mapped appealable areas.  The grounds for such an appeal are limited to the assertion that 
“development does not conform to the standards set forth in the certified local coastal program 
or the [Coastal Act] public access policies.”  Cal. Pub. Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a notice 
of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 14 C.C.R. 
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§ 13571.  Upon proper receipt of a valid NOFA, the Commission establishes an appeal period, 
which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 C.C.R. § 13110 and 
13111(b).  If an appeal is filed during the appeal period, the Commission must “notify the local 
government and the applicant that the effective date of the local government action has been 
suspended,” 14 C.C.R. § 13572, and it must set the appeal for a hearing no later than 49 days 
after the date on which the appeal was filed.  Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the sort 
involved here unless the Commission determines that no substantial issue is raised by the 
appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of the 
project then, or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear arguments 
and vote on the substantial issue question, proponents and opponents will have 3 minutes per 
side to address whether the appeal raises a substantial issue.  It takes a majority of 
Commissioners present to find that no substantial issue is raised.  If substantial issue is found, 
the Commission will proceed to a full public hearing on the merits of the project either 
immediately or at a subsequent meeting.  If the Commission conducts the de novo portion of the 
hearing on the permit application, the applicable test for the Commission to consider is whether 
the proposed development is in conformity with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the sea, 
Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding must be 
made by the approving agency, whether the local government or the Coastal Commission on 
appeal, that the development is in conformity with the public access and public recreation 
policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application before 
the local government (or their representatives), and the local government.  Testimony from 
other persons must be submitted in writing.  At the time of the de novo portion of the hearing, 
any person may testify. 
              
 
 
 
 
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:        I move that the Commission determine that Appeal No. A-6-

CII-08-028 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 of 
the Coastal Act. 
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STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the application, 
and adoption of the following resolution and findings.  Passage of this motion will result in a finding of 
No Substantial Issue and the local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-CII-08-028 presents a substantial issue with respect 
to the grounds on which the appeal has been filed under § 30603 of the Coastal Act regarding 
consistency with the Certified Local Coastal Plan and/or the public access and recreation policies of the 
Coastal Act. 
              
 
V.  Findings and Declarations. 
 

1. Project Description/Permit History.  The proposal includes the demolition of a 2,100 sq. 
ft. home and the subsequent construction of a 6,755 sq. ft. single-family residence including a 
2,366 sq. ft. basement, an infinity edge swimming pool, spa and patio on a 13,650 sq. ft. lot.  
The project site is a coastal blufftop lot located on the west side of Tierra Del Oro, just north of 
Cannon Road in the City of Carlsbad.  The site slopes down from Tierra Del Oro, transitioning 
into a steep coastal bluff.  The bottom of the bluff face is currently covered with a large riprap 
revetment that extends up to approximately +18-20 Mean Sea Level (MSL).  The infinity pool, 
spa, and patios will extend further seaward of the home and will terrace the slope, beyond 
Commission staff’s identified edge of bluff, terminating near the top of the riprap.      
 
The City granted a variance from the front yard setback requirements (20 feet required, 0-foot 
setback approved).  The variance allows more of the flat upper portion of the site to be used for 
building rather than the steeper sloping portions of the lot which minimizes grading and 
landform alteration consistent with coastal resource preservation.  The prevailing pattern of 
development along Tierra Del Oro uses this approach and the City and Commission have 
approved it in many permit decisions.  Also proposed is a patio and upper deck/terrace seaward 
of the home and a stairway that leads down the slope and beyond the identified edge of the 
bluff, terminating at the top of the riprap.   
 
 
The proposed development is located in an already developed single-family residential 
neighborhood.  Most of the oceanfront residences have decks, patios and other structures which 
extend seaward of the principal residential structure.  Many of the residences have walkways 
which extend to the bluff edge.  Some residences have platforms at the bluff edge and private 
beach access stairways which extend down the bluff face to the beach.  Residences on either 
side of the subject site have walkways that extend down the bluff face and lead to the beach.   
 
The site is planned for residential development in the Mello II segment of the City’s certified 
Land Use Plan (LUP).  The site is located within and subject to the Coastal Resource Protection 
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Overlay zone and the Coastal Shoreline Development Overlay Zone of the Carlsbad Municipal 
Code.  The Land Use designation on the site is Residential Low-Medium Density (RLM) and 
Open Space (OS).  The OS General Plan designation applies to the bluff portion of the site.   
 
The standard of review is consistency with the certified City of Carlsbad Local Coastal 
Program, Mello II segment and, because the site is between the sea and the first public road, the 
public access and recreation policies of the Coastal Act.  
 

2.  Shoreline Development/Hazards.  The appellants contend that the City’s approval of the 
proposed new single-family residence on the subject site is inconsistent with the City’s certified 
LCP as it pertains to shoreline development/hazards.  In particular, as noted above, there is an 
existing riprap revetment located at the toe of the bluff fronting the subject site and the City, in 
its review, failed to address the revetment.  Section 21.204.110 4b of the Coastal Shoreline 
Development Overlay zone states:  
 

Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and other 
such construction that alters natural shoreline processes shall be permitted when required to 
serve coastal-dependent uses or to protect existing structures or public beaches in danger 
from erosion, and when designed to eliminate or mitigate adverse impacts on local 
shoreline sand supply.   

 
A revetment at this location appears to have first been installed prior to passage of the Coastal 
Act, although aerial photography indicates that the riprap revetment was enlarged sometime 
between May of 1979 and June of 1987.  The 1979 and 1987 photos were taken during the same 
season, thus there should not be a large scale difference in the depth of the beach based solely 
on natural processes.  It is likely, therefore, that the revetment was enlarged as opposed to it 
simply being more visible due to lack of sand supply and thus a higher level of exposure.  In 
1978 seven properties to the north sought and received a permit from the Commission for 
improvements to the existing revetment in response to damaging storm waves (ref. CDP# 
F7529).  The residents filed jointly for repair and upgrades to the existing revetment.  The 
application was for lots 8 through 14, beginning directly south of the subject site and ending at 
the southern terminus of the Tierra Del Oro development.  Based on the permit file, the subject 
site was not included within this application.  As a condition of that permit, each applicant was 
required to dedicate the most seaward 25' of their property for public lateral access.  To date, no 
such lateral access dedication has been recorded on the subject site, suggesting that the owner 
never sought and/or received a permit to improve the revetment because such a lateral access 
dedication would likely have been required as a condition of approval for any such permit.    
 
The City's policy also requires that revetments, seawalls etc. be permissible only to protect 
existing structures.  Because the enlargement of the revetment fronting the subject site has never 
been authorized pursuant to a coastal development permit, neither the City nor the Commission 
had been afforded the opportunity to determine the necessity of the current configuration of the 
revetment.  The City in its review of the project failed to address the permit history for the 
revetment at this site, and also failed to address whether the revetment, as it is currently 
configured, was designed to eliminate or mitigate adverse impacts on local shoreline sand 
supply, again something required by the City's LCP.  As such, the project as approved by the 
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City raises a substantial issue when addressing the existing revetment and the City's policies for 
permitting such development. 
 
     3.  Stringline.  The appellants contend that the project as approved by the City is also 
inconsistent with the City of Carlsbad’s certified LCP regarding the interpretation of the 
western boundary of the home or the “stringline”.  The appellants contend that the stringline as 
interpreted by the City would allow for further cumulative westward encroachment towards the 
bluff within the Tierra Del Oro neighborhood.  The certified LCP prohibits new development 
along the ocean from extending further seaward than a “stringline” drawn between adjacent 
developments.  Specifically Section 21.204.050B of the Coastal Shoreline Development Zone 
states: 
 

New development fronting the ocean shall observe at a minimum, an ocean setback based 
on “stringline” method of measurement.  No enclosed portions of a structure shall be 
permitted further seaward than allowed by a line drawn between the adjacent structure to the 
north and south, no decks or other appurtenances shall be permitted further seaward than 
those allowed by a line drawn between those on the adjacent structure to the north and 
south.  A greater ocean setback may be required for geological reasons and if specified in 
the Local Coastal Program. 

 
The project as approved by the City interprets the stringline to be drawn from the furthest point 
of development to the direct north and south.  The City found that the project is consistent with 
the stringline provisions of the LCP.  However, as approved, the stringline is measured 
incorrectly (it is measured from the furthest portion of the adjacent residences when it should be 
measured from the nearest adjacent corner of the structures).  The Commission has for the most 
part historically interpreted the City’s stringline provisions to be measured in this manner, and 
has resulted in previous appeals within the City of Carlsbad, the most recent being the lot 
adjacent and north to the subject site (Riley) among others (ref. CDP Nos. A-6-CII-03-26/Kiko; 
6-90-25/Kunkel; 6-90-299/Rowe; 6-92-107/Phillips and 6-95-144/Bownes’; A-6-CII-07-
017/Riley).  In this particular case, the City’s interpretation allows the development to encroach 
between 1-10 feet seaward of the allowable stringline, inconsistent with the Overlay.  Further, 
the stringline for all accessory structures has been utilized in the same manner, and given the 
location of the bluff edge, the interpretation of these stringlines would allow for significant 
development on the bluff face.   
 
Furthermore, the City allowed the stringline to be drawn from the approved stringline 
established by Coastal Permit a-6-CII-07-017.  To date, this permit has not been reviewed by 
the City nor issued by the Coastal Commission.  The City's LCP requires that the stringline be 
measured from the nearest “structure” rather than allowing such measurement from a proposed 
or even an approved structure.  The concern raised by the City’s approach is that if the building 
permits are issued but the residence is never constructed, the stringline will have been 
determined by a structure that will never exist.  Furthermore, when addressing the accessory 
structure stringlines (patio, deck, etc.), again the City drew the stringline from the adjacent 
approved, but not built structures.  The project, as approved by the City, therefore raises a 
substantial issue for stringline interpretation.  
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     4.  Development of the Bluff Face.  The appellants contend that the project as approved by 
the City is inconsistent with the City of Carlsbad’s certified LCP regarding development on the 
bluff face.  Specifically the appellants contend that the City has approved permanent structures 
on the bluff face, thus allowing for grading and development on the actual bluff face.  
Substantial grading and development on a coastal bluff face is not permitted by the City’s LCP 
provisions.  Furthermore, development on a coastal bluff is restricted to public accessways and 
limited public recreational facilities.  The development approved within the bluff face on this 
site cannot be considered for use as a public accessway or for limited public recreational 
facilities. 
 
Section 21.204.050 of the Coastal Shoreline Development Overlay Zone and policies of the 
Mello II LCP state: 
 

Mello II LUP Policy 4-1(d): 
 

No development shall be permitted on sand or rock beach or on the face of any ocean bluff, 
with the exception of access ways to provide public (emphasis added) beach access and of 
limited public recreational facilities. 

 
Section 21.204.050 of the Coastal Shoreline Development Overlay Zone provides: 

a. Grading and Excavation - Grading and excavation shall be the minimum necessary 
(emphasis added) to complete the proposed development consistent with the provisions 
of this zone and the following requirements: 
 
2) No excavation, grading or deposit of natural materials shall be permitted  

on the beach or the face of the bluff except to the extent necessary to accomplish 
construction pursuant to this section.  

 
In its approval of the project, the City cited the project’s conformance with the bluff-top 
development provisions of the Coastal Shoreline Development Overlay.  The overlay is 
intended to provide land use regulations along the Carlsbad shoreline including beaches, bluffs 
and the land area immediately landward thereof.  The purpose of the overlay zone is to ensure 
that the public’s interest in maintaining the shoreline as a unique recreational and scenic 
resource is adequately protected.  Additionally, the overlay ensures public safety and public 
access will be available and promotes avoidance of the adverse geologic and economic effects 
of bluff erosion. 
 
The Commission has interpreted the above section to mean that only at-grade accessory 
structures are permitted on a bluff face which do not require grading.  The Commission has 
found that “the minimum necessary” for new development on the bluff face means at-grade and 
ephemeral structures that do not require excavation.  The project is proposing permanent 
structures (retaining wall, pool, spa, patio, decking) seaward of the residence on the bluff face 
which will require excavation and, as such, is inconsistent with the above provisions of the 
certified LCP.  The geotechnical report sited for the project locates the bluff edge at 
approximately +20 MSL; which is generally located at the top of the riprap revetment.  
However, the Commission’s staff geologist has determined  the bluff edge to be at +36 MSL, 
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similar to the location determined by staff for previously appealed projects adjacent to and/or 
nearby the subject site (ref. CDP A-6-CII-07-017/Riley; A-6-CII-08-018/Byrne).   
 
In 2007, the City of Carlsbad approved a CDP for the last vacant lot on Tierra Del Oro (ref. 
CDP A-6-CII-07-017/Riley) right next door to the subject site.  Because of the conditions on 
this lot, the Commission’s Technical Services staff reviewed in depth the geotechnical 
information submitted associated with this CDP.  Previous to this review, the bluff edge was 
loosely defined at approximately +20' MSL (generally at the top of the revetment).  However, 
after more careful review of submitted geotechnical reports, the Commission’s staff geologist 
for the above cited project in 2007 determined the bluff edge was more accurately defined and 
located at approximately + 36' MSL.  The Commission appealed the project (ref. A-6-CII-07-
017/Riley) and required the project to be modified to remove all development located west of 
the 36' contour (i.e., remove all permanent improvements from the face of the coastal bluff).  
This is the second CDP issued by the City since that determination.  The Commission’s staff 
geologist has reviewed the geotechnical report, and again determined that the bluff edge is 
located at approximately +36' MSL, identical to the bluff edge determined for appeal #A-6-CII-
07-017/Riley.   
 
The Commission recognizes that development on the bluff face exists at several other locations 
on Tierra Del Oro (ref. Exhibit #6).  However, most of these projects occurred before the 
Commission had a geologist on staff to advise on the location of the bluff edge;  now that the 
bluff edge has been defined at approximately +36’ MSL and given the City's LCP provisions 
restricting development on the face of the bluff to only pubic accessways (private accessways 
are not permitted), these types of projects located beyond the established bluff edge (36' 
contour) can no longer be found consistent with the City of Carlsbad's certified LCP. 
 
In looking at historical aerial photography at this location, the site appears to have had an 
improved pathway that existed prior to the ratification of the Coastal Act; however, sometime 
between 1972-1979, the pathway was improved by the construction of a stairway with guard 
railing.  The City failed to address the permit history of this stairway in its review.  A portion of 
the stairway would be removed and replaced with a pool, spa and decking.  However, a portion 
of this stairway would remain, unpermitted and the City failed to address this issue.   
 
Further, it is unclear what has been permitted in the backyard area at this location, in that some 
of the improvements may have been completed without the benefit of a Coastal Development 
Permit.  Furthermore, the City of Carlsbad has policies that restrict development on a coastal 
bluff to public accessways and public recreational facilities that are at grade.  The proposal, as 
approved by the City, represents a private accessway, patio, infinity edge pool and spa all on the 
face of the coastal bluff.  All of these improvements cannot be considered at-grade and would 
require significant grading, inconsistent with the above stated LCP policies.  The project 
therefore raises substantial issue when addressing existing development on the bluff face and 
future protection of coastal bluffs. 
 
In conclusion, the project raises four major concerns relative to LCP consistency.  These 
concerns include interpretation of stringline policies resulting in seaward encroachment of 
development, development on a coastal bluff, the history and configuration of the existing 
riprap revetment and the permit history of the improved private accessway.  The City failed to 
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address the permit history for either the stairway or the accessway.  As such, these 
developments can be considered existing unpermitted development.  Furthermore, the project as 
approved by the City allows for extensive development and grading on a coastal bluff, a coastal 
resource expressly protected by the City's certified LCP.  The project therefore raises substantial 
issue for the issues discussed above 
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