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Subject: Addendum to Item 13c, Coastal Commission Permit Application

#A-6-NOC-07-130 (Key/McCullough/Ames), for the Commission
Meeting of June 12, 2008

Subsequent to distribution of the staff report for the above-referenced agenda item, staff
has identified a need to make certain corrections/additions to the report. Therefore, staff
recommends the following changes be made to the above-referenced staff report:

1. On Page 3 of the referenced staff report, Special Condition #2 (specifically the
introductory paragraph and subsection #2b), requiring revised landscaping, shall be
modified as follows:

2. Revised Final Landscaping Plan. PRIOR TO THE ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submit for the review
and written approval of the Executive Director, a revised final landscaping plan
developed in consultation with the California Department of Fish and Game and
approved by the City of San Diego. Said plan shall be in substantial conformance
with the plans approved by the City of San Diego (prepared by Foothill Associates
and submitted as City’s Exhibit “A’), but shall be revised to include the following:

[...]

b. All landscaping shall be drought-tolerant, and native er and non-invasive plant
species, except that use of drought-tolerant, non-invasive ornamental species is
allowed as a small garden component. No plant species listed as problematic
and/or invasive by the California Native Plant Society, the California Invasive
Plant Council, or as may be identified from time to time by the State of California
shall be employed or allowed to naturalize or persist on the site. No plant species
listed as “noxious weed’ by the State of California or the U.S. Federal Government
shall be utilized.
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2. On Pages 7 and 8 of the staff report, Special Condition #8 shall be modified as follows:

8. Future Development Restriction

A. This permit is only for the development described in coastal development
permit No. A-6-NOC-07-130. Except as provided in Public Resources Code
section 30610 and applicable regulations, any future development as defined in
PRC section 30106, including, but not limited to, a change in the density or
intensity of use land, shall require an amendment to Permit No. A-6-NOC-07-130

from the California Coastal Commission ershal-reguire-an-additional-coastal
developmentpermit-from-the California-Coastal- Commission or-from-the
applicable certified local government.

3. On Page 17 of the staff report, the following two paragraphs shall be added at the top
of the page:

In addition, the applicants’ biology report was reviewed by the Commission’s staff
ecologist, Dr. John Dixon, who determined the CSS and SMC on the subject site
adjacent to the MHPA are environmentally sensitive habitat area (ESHA). While
the term “ESHA” is not defined in the City’s LCP, it is used in policies found in
the North City Land Use Plan. On pages 73 and 74 of this plan, there are policies
adopting, nearly verbatim, Section 30240 of the Coastal Act. In the absence of a
specific definition of ESHA in the LUP, but where this phrase is used in the LUP,
it is appropriate to interpret the phrase consistent with how it is used in the Coastal
Act. The Commission’s staff biologist has determined that the CSS on this
property adjacent to the MHPA is ESHA because it is rare, but also because it
performs the function of providing habitat to the coastal California gnatcatcher, an
avian species listed as “threatened” by the Federal government. As noted above,
the gnatcatcher has been identified on the subject site within the CSS adjacent to
the MHPA. SMC'’s rarity alone makes it ESHA. Moreover, both vegetation types
are easily disturbed by human activities.

As the CSS and SMC on site adjacent to the MHPA are environmentally sensitive
habitat areas, the policies contained in the North City LUP require that these areas
be protected against significant disruption and only uses dependent on and
compatible with such resources should be allowed within these areas. See North
City Land Use Plan page 73. In addition, new development “should be sited and
designed to prevent impacts which would significantly degrade” the CSS and SMC
on-site adjacent to the MHPA. 1d. at 74. These LCP policies therefore require that
any new development be compatible with the CSS and SMC located on site
adjacent to the MHPA, and that it be designed to prevent impacts that would
significantly degrade these resources.

4. On Page 18 of the staff report, the second complete paragraph shall be modified as
follows:
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The City of San Diego created its Multiple Species Conservation Plan (MSCP) in
the mid-90’s, in response to the state’s Natural Communities Conservation Plan
(NCCP) legislation. Based on the MSCP requirement to preserve the best
habitats, along with connecting habitats to provide corridors for wildlife
movement, the City created the Multi-Habitat Planning Preserve Area (MHPA).
However, the MSCP/MHPA was never incorporated into the City’s LCP, although
it is referenced in the newer certified LUPs of the City, and in portions of the
certified IP as well. Because the program itself is not certified as part of the LCP,
it is not a legal standard of review for CDPs. Since most City-issued CDPs are
associated with other local discretionary permits, however, the MSCP provisions
are typically relied upon by the City for most City actions.

5. On Page 19 of the staff report, the first complete paragraph shall be modified as
follows:

The applicants claim that despite the protective policies of the City’s LUP,
Section 143.0141(h) of the City’s implementing plan should be interpreted to
allow unlimited impacts to sensitive biological resources, as long as those
resources are located outside of the MHPA. This broad interpretation of
143.0141(h) that would allow complete elimination of all sensitive biological
resources outside of the MHPA is not supported by the policies in the LUP or
other sections of the LDC. For example, Section 143.0140(b) of the LDC
provides that the allowable development area for subdivisions is based on the
existing lot to be subdivided, and Section 143.0140(c) of the ESL requlations of
the LDC requires that no building lot shall be created if future reasonable
development of that lot would require encroachment into environmentally
sensitive lands beyond that allowed for development of the unsubdivided
premises. This is exactly the situation presented here, where the applicants could
develop their single lot with no impacts to sensitive resources. Thus, this
provision of the ESL prevents subdivision of this property unless such subdivision
would not result in encroachment into environmentally sensitive lands. If one
were to accept the applicants’ interpretation of 143.0141(h), it would essentially
eliminate Section 143.0140(c) of the ESL, as there are no circumstances under
which it could apply. Moreover, Section 143.0141(h) is located in the City’s
LDC, which is intended to implement the policies of the certified LUP. The
applicants’ interpretation of this provision would eliminate protection of sensitive
biological resources outside of the MHPA. This not only does not implement the
many LUP policies cited above, but it directly contradicts those policies. Instead,
Section 143.0141(h) is more reasonably interpreted, in light of the LUP policies
and other ESL policies, to mean that encroachment into sensitive biological
resources outside the MHPA is not prohibited, as it would be if it were treated as
environmentally sensitive habitat areas are in the Coastal Act, but that
encroachment is still subject to other applicable policies of the LUP and ESL that
require minimization of that encroachment.
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6. At the top of Page 20 of the staff report, the following three paragraphs shall be added
as follows:

The applicants’ attorney has written several letters to the Commission claiming
that a recent case, Security National Guaranty, Inc. v. California Coastal
Commission (January 25, 2008) 159 Cal.App.4™" 402 (“SNG”), precludes the
Commission from finding that the subject property includes ESHA and that the
proposed development, as approved by the City, is not consistent with the terms of
the LCP. The applicants’ attorney claims that if the Commission adopted the
findings laid out in the staff report, it would be “re-writing” the LCP, inconsistent
with SNG. Factually, however, the current application bears little resemblance to
the situation presented in SNG, where the relevant LUP specifically stated that
there was no ESHA on the subject property. Under those circumstances, the court
found that the Commission could not find, contrary to the express terms of the
LCP, that there was in fact ESHA on the subject property. Id. at 423. That is not
the situation presented here.

Subsequent to the decision in SNG, another court of appeals decision, which the
applicants’ attorney failed mentioned in any of his letters, found that the
Commission properly exercised its jurisdiction when it determined that there was
ESHA on property that was the subject of an appeal. Charles A. Pratt
Construction Co., Inc. v. California Coastal Commission, (May 8, 2008) 162
Cal.App.4th 1068, 76 Cal.Rptr.3d 466 at 472 (“Pratt”). In this decision, the court
discussed the SNG opinion and found that it simply stands for the proposition that

the Commission cannot determine on appeal that a property contained ESHA when
such a determination “contradicted the terms of a certified LCP.” Id..

Similar to the situation presented in Pratt, the City’s LCP contains a provision that
requires the City, or the Commission on appeal, to determine the location of
environmentally sensitive lands on a project-specific basis based on the best
information available at the time the application is considered. See Section
143.0113 of the LDC. Therefore, under the provisions of this LCP, the
Commission must determine, based on the best information available today,
whether sensitive biological resources exist on the subject property, and if it finds
such resources, it applies the relevant policies of the certified LCP.

7. On Page 24 of the staff report, Finding #7 shall be modified as follows:

7. Local Coastal Planning. The City of San Diego has a fully certified LCP, and
has issued a coastal development permit (CDP) based on consistency with the LCP.
The City’s permit was appealed, and the Commission found, on February 7, 2008,
that a substantial issue has been raised. Therefore, the City’s CDP is null and void,
although other local permits approved in conjunction with the CDP remain effective.
A new CDP from the Coastal Commission is approved herein, using the certified LCP
as the legal standard of review. Special Condition #8 advises that, since this is a
Coastal Commission-issued CDP, any future additions or modifications to the site
will require a Coastal Commission-issued amendment to this permit, again using the
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certified LCP as the standard of review. With the conditions attached hereto, the
Commission finds that approval of this development will not prejudice the City’s
ability to continue implementation of the certified LCP throughout its coastal zone.

(G:\San Diego\Reports\Appeals\2007\A-6-NOC-07-130 Key.McCullough.Ames DE NOVO addendum.doc)
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TH 13.C

June 3, 2008

Chairman Patrick Kruer and Honorable Commissioners ‘%‘S‘C‘{}\VE‘C

California Coastal Commission .

45 Fremont Street, Suite 2000 fiv- 04 7008

San Francisco, CA 91405 Califorfiia Lidstar LOUHMISSION
San Diego Coast District

Re:  Appeal No. A-6-NOC-07-130 (Key, McCullough & Ames)

Dear Chair Kruer and Members of the Commission:

This firm, along with Katie Wilson and Susan McCabe, represents the Applicants in
the above appeal. The Applicants propose a simple lot split and two single-family
residences on the inland side of Racetrack View Drive in the City of San Diego — the
last development on Racetrack View Drive and in the original subdivision approved
by the Commission which anticipated the lot split.

The principal flaw in the Staff Recommendation is that it asks the Commission to
effectively rewrite the LCP, which the California courts recently declared the
Commission may not do. (Security National Guaranty, Inc. v. California Coastal
Com. (January 25, 2008) 159 Cal.App,4th 402, 422-423.) The Applicants contend:

1. The Commission lacks appeal jurisdiction over this Project — the Project lies
inland of the “first public road paralleling the sea.”

2. Assuming the Commission had appeal jurisdiction, the Project complies with
the “Environmentally Sensitive Lands” requirements of the certified LCP —
“Quiside the MHPA, encroachment into sensitive biological resources is not
limited” (Land Development Code Section 143.0141(h).)

3. The Staff Recommendation, if adopted, would constitute a de facto denial and
result in a “taking” of the Applicants’ property.

Attachment 1 to this letter includes two motions that we ask the Commission to
consider. The first motion would determine that the Commission lacks appeal
Jjurisdiction, Alternatively, the second motion would delete Special Condition Nos. 1
(Revised Final TPM/Building Plans) and 7 (Open Space and Conservation
Easement), and find that the Project, as conditioned, is in conformity with the
certified LCP and the public access and recreation policies of the Coastal Act.

APPLICANTS’ RESPONSE TO
STAFF RECOMMENDATION

&
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THE BASIC PROBLEM - CONTRARY TO THE RECENT DECISION IN
SECURITY NATIONAL GUARANTY V. COASTAL COMMISSION, THE
STAFF RECOMMENDATION WOULD REWRITE THE LCP.

The City’s certified LCP specifically defines the Commission’s appeal jurisdiction by
post-certification maps; they show the subject property to be outside the appealable
area. The LCP also specifically permits the development of environmentally
sensitive lands (“ESL”) outside of the City’s Multi-Habitat Planning Area (MHPA); it
requires only mitigation, which the City properly required for this Project. Those
requirements cannot be ignored or contradicted on appeal. Yet, that is exactly what
the Staff Recommendation would do.

Shortly after the Commission found “‘substantial issue” on the subject appeal, the
Court of Appeal decided the Security National Guaranty (“"SNG”) case. There, the
certified Sand City LCP identified and mapped locations that were ESHAs. No
ESHAs were mapped on SNG’s property. The City approved SNG’s application for a
CDP. On appeal, the Commission found that the entire project site was an ESHA and
denied the project. The Court of Appeal held that “by declaring SNG’s site an
ESHA, the Commission exceeded its statutory authority, improperly assumed powers
reserved to local government, and contradicted the terms of the certified LCP.”

(SNG, supra, 159 Cal. App.4™ at 422)) As germane to the appeal here, the Court of
Appeal explained:

“First, the Commission’s action clearly exceeded an express limitation on its
jurisdiction in permit appeals. The Coastal Act limits the grounds for such an
appeal to an allegation that the development does not conform to the standards
set forth in the certified LCP. [Citation.] In denying SNG’s permit (at least in
part) based on its unlawful ESHA designation, the Commission imposed
additional standards not found in Sand City’s LCP. SNG was entitled to have
its development proposal judged by the standards of the certified LCP in
effect at the time of its application. [Citation.]

“Second, the Commission has purported to exercise powers that the
Legislature has expressly allocated to local government, which has decreed
that LCP’s may be amended “by the appropriate local government.”
[Citation.] By declaring the site an ESHA, the Commission has
impermissibly attempted to amend part of Sand City’s LCP. [Citation.]

These materials have been provided to the Coastal Commission Staff
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“Third, the Commission’s ESHA designation actually contradicts the terms of
the certified LCP itself. The Commission’s staff concluded that SNG’s site
was ESHA on the basis of general LCP policies regarding ESHA protection.
But that conclusion cannot be reconciled with the specific findings in section
4.2.4. of Sand City’s certified LUP that there were no ESHA'’s in the area
west of Highway 1, where SNG’s site is located . . . The Commission’s
ESHA designation simply cannot be squared with the plain terms of Sand
City’s LCP.”

(SNG, supra, 159 Cal. App.4™ at 422-423 (emphasis in original; citations omitted); see
also Morro Bay Mini-Storage, Inc. v. California Coastal Com. (2001} San Luis
Obispo County Sup. Ct. Case No. CV00-0578 [LCP mapped ESHAs which did not
include applicant’s property; Commission, on appeal, acted in excess of its
jurisdiction in designating site as ESHA based on its assessment of resources existing
“on the ground”].)

THE COMMISSION LACKS APPEAL JURISDICTION

As a basic proposition, every administrative agency has jurisdiction to determine its
jurisdiction in the first instance. (U.S. v. Superior Court (1941) 19 Cal.2d 184, 195.)
The issue may be addressed at any time, including here where the Commission
initially found the appeal to raise a substantial issue. (See e.g., Buckley v. California
Coastal Commission (1998) 68 Cal. App.4™ 178, 190.)

The Approved Post-Cert Maps Govern the Commission’s Appeal Jurisdiction

The subject property is located on Racetrack View Drive. The Post-Certification
Maps referenced in the City’s certified LCP show the property to be inland of the
“first public road” and beyond the Commission’s appeal jurisdiction. (See
Attachment 2.)

On December 6, 2007, after approving the Project, the City incorrectly issued a
Notice of Final Action indicating that the Project was appealable. Recognizing the
mistake, on April 2, 2008, the City issued a corrected Notice of Final Action,
explaining in a letter to Staff:

These materials have been provided to the Coastal Commission Staff
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“The project is within Non-Appealable Area 1, as shown on Map Drawing
No. C-730.1. When the California Coastal Commission certified the City of
San Diego Local Coastal Program Amendment #1-98B, it included the Land
Development Code and Land Development Manual. The Land Development
Code defines the appealable area as “The appealable area is shown on Map
Drawing No. C-730, on file in the office of the City Clerk, as Document No.
00-17067-1; however, this map may be updated as appropriate and may not
include all lands involving post-LCP certification appeal.”” (See Attachment
3 — the City’s letter is not attached to the Staff Report.)

The City is absolutely correct: The City’s Post-Cert Map, expressly incorporated in
the certified LCP, shows the subject property to be located outside of the “first public
road,” which is Racetrack View Drive.

Section 13576(a) of the Commission’s Regulations provides:

“In conjunction with final Local Coastal Program certification . . . the
Commission shail, after public hearing, adopt a map or maps of the coastal
zone of the affected jurisdiction that portrays the areas where the Commission
retains permit authority . . . These maps shall be drawn based on the criteria
for permit and appeal boundary determinations, set forth in Section 13577
below, and will serve as the official maps of the Commission’s permit and
appeal jurisdiction.” (Emphasis added.)

Consistent with the mandatory mapping requirement of Section 13576, the City
prepared a comprehensive set of Post-Cert Maps for its LCP. As indicated, Map
Drawing No. C-730.1 provides that Racetrack View Drive is the “first public road,”
and therefore the Project is located outside of the Commission’s appeal jurisdiction.
In December 1997, the City adopted the Land Development Code and the Post-Cert
Maps by Ordinance No. 0-18451, Thereafter, it submitted to the Commission an LCP
amendment, No. 1-98B, which included a comprehensive Land Development Code
and Land Development Manual to replace the zoning and other implementing actions
previously certified by the Commission. In February 1999, following a public
hearing, the Commission certified the LCP amendment.

Section 113.0103 of the certified Land Development Code defines “appealable area”
as:

These materials have been provided to the Coastal Commission Staff
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“The area, as defined by California Public Resources Code section 30603,
within the coastal zone that constitutes the appeal jurisdiction of the Coastal
Commission. This area includes lands between the sea and the first public
road paralleling the sea or within 300 feet of the inland extent of any beach or
of the mean high tide of the sea where there is no beach, whichever is the
greater distance, or within 100 feet of any wetland, estuary, or stream, or
within 100 feet of the top of the seaward face of any coastal bluff. The
appealable area is shown on Map Drawing No. C-730, on file in the office
of the City Clerk, as Document No. 00-17067-1; however, this map may
be updated as appropriate and may not include all lands involving post-
LCP certification appeal.”' (Attachment 4; emphasis added.)

Thus, the certified Post-Cert Maps show the subject property to be outside of the
Commission’s appeal jurisdiction. For six years following certification of the Land
Development Code, the City consistently approved projects landward of Racetrack
View Drive and issued Notices of Final Action specifying that the developments
approved are “non-appealable.” Commission Staff never objected:

Racetrack View Drive — 6-NOC-97-042

6-NOC-97-043
Recuerdo Drive — 6-NOC-98-173
Lozana Road — 6-NOC-97-154
Mango Drive — 6-NOC-98-166
6-NOC-00-306
Minorca Cove — 6-NOC-02-143

It was not until approximately 2005 that Commission Staff first advised City Staff of
its contrary view. Thereafter, until this appeal, the City simply acquiesced, contrary
to its certified LCP, and issued subsequent Notices of Final Action indicating that the

! Section 126.0702(b) further addresses “Permits Issued by the Coastal Commission,” and again
defines Commission permit jurisdiction and deferred certification by the same maps:

“A Coastal Development Permit or exemption for all coastal development on a project site
located completely within the Coastal Commission Permit Jurisdiction or in the Deferred
Certification Area must be obtained from the Coastal Commission. The Coastal
Commission Permit Jurisdiction and the Deferred Certification Area are shown on Map
No. C-730.1 en file in the Planning and Development Review Department, the San Diego
office of the Coastal Commission, and in the office of the City Clerk as Document No.
00-17067-1.” (Emphasis added.)

These materials have been provided to the Coastal Commission Staff

17
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developments approved were appealable. (Racetrack View Drive — GNOC-04-106;
Recuerdo Drive - 6-NOC-05-274, 6-NOC-05-030; Lozana Road — 6-NOC-06-010.)
But, as the Court in SNG held, the Commission cannot simply by fiat change the
provisions of an LCP once certified, and that includes the Post-Cert Maps.

Despite the plain language of Section 113.0103 of the certified Land Development
Code, Staff argues the maps have never been certified and are just “drafts” It 1is,
however, readily apparent that the maps are not merely “drafts.” They are not
stamped “draft.” Section 113.0103 does not refer to them as “drafts.” Instead, the
maps were specifically and unqualifiedly included in Section 113.0103 and approved
when the Commission certified the Land Development Code as follows: “The
appealable area is shown on Map Drawing No. C-730, on file in the office of the City
Clerk, as Document No. 00-17067-1.”

Staff added the last clause of Section 113.0103 — “however, this map may be updated
as appropriate and may not include alt lands involving post-LCP certification appeal”
— as a Suggested Modification at the time the Commission approved Land
Development Code. (See Attachment No. 5.) Staff now suggests that this language
supports its view that the map was only a “draft.” Staff, however, misreads the
language. There would have been no reason to “update” the map if it were only
a “draft.” In fact, the added language did nothing more than conform the appeat
provision to the Commission's regulations, which provide a process for modifying the
boundaries of an already adopted map. Section 13576(a) of the Commission’s
regulations provides:

“The Commission, in consultation with the local government, shall update
these maps from time to time, where changes occur in the conditions on which
the adopted maps were based, or where it can be shown that the location of the
mapped boundary does not accurately reflect the intended boundary criteria.
Revisions of the adopted maps shall be based on precise boundary
determinations made using the criteria set forth in Section 13577. The revised
maps shall be filed with the affected jurisdiction within 30 days of adoption
by the Commission.”

The Commission here has not followed the process outlined in its own regulations
noted above. There has been no revised map relating to the subject property adopted
or filed with the City, nor has there been a map revision or update as provided for in
the LCP. The Commission should find that it lacks appeal jurisdiction here.

These materials have been provided to the Coastal Commission Staff
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Even if There Were No Adopted Post-Cert Map, Racetrack View Drive is the
“First Public Road Paralleling the Sea”

Even assuming arguendo that the Post-Cert Maps had not been included in the Land
Development Code and certified by the Commission, it is abundantly clear that
Racetrack View Drive is the “first public road paralleling the sea,” defining the limit
of Commission appeal jurisdiction. Section 13011 of the Commission’s regulations
defines the “first public road paralleling the sea” as being (a) lawfully open to
uninterrupted public use and suitable for such use; (b) publicly maintained; (c) an
improved, all-weather road open to motor vehicle traffic in at least one direction; and
(d) not subject to any restrictions on use by the public. It also must:

“. .. in fact connect with other public roads providing a continuous access
system, and generally parallel[] and follow[] the shoreline of the sea so as to
include all portions of the sea where the physical features such as bays,
lagoons, estuaries, and wetlands cause the waters of the sea to extend
landward of the generally continuous coastline.” (Reg. Section 13011(g).)

Racetrack View Drive satisfies all of the requirements of Section 13011.

Past Commission decisions explain that Via de la Valle is the first public east-west
road north of the San Dieguito Lagoon, and that I-5 is the first public north-south
road east of the Lagoon. (6-04-49 [22" District Agricultural Association]; 6-02-020
[same].) The first public east-west road south of, and parallel to, the Lagoon is
Racetrack View Drive. Racetrack View Drive not only frames the Lagoon but also
overlooks the Lagoon, provides direct views of the Lagoon and ample adjacent street
parking for the public, and is directly inland of a publicly accessible trail along the
south side of the Lagoon, which has a signed and improved public access trailhead on
the north side of Racetrack View Drive directly across from the subject property. It is
the only road that logically qualifies as the first public road paralleling the sea.

There can be only one “first public road paralleling the sea” in this area. Staff argues
Racetrack View Drive does not qualify because it ends in a cul-de-sac. However, it is
the combination of, and connection with, I-5, Via de la Valle, Jimmy Durante
Boulevard, San Dieguito Road and Racetrack View Drive that provide an obvious
and continuous access system around the Lagoon. (See Google Earth photo,
Attachment 6.) Staff’s choice of roads does not remotely accomplish that.

These materials have been provided te the Coastal Commission Staff
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Exhibit 11 to the Staff Report reflects for the first time Staff’s suggested “first public
road.” Because the flat one-dimensional Thomas Guide map is unrevealing, we have
attached a Google Earth photo (Attachment 7) to demonstrate that Staff’s suggested
route makes no sense and does not meet the requirements of Section 13011. Staff’s
road system is well south of, and between ¥ mile and one mile from, the Lagoon.
Unlike Racetrack View Drive, which frames the Lagoon, Staff’s road system courses
through a residential subdivision, and is accessed far from the Lagoon -- from the
Freeway and Del Mar Heights Road at one end and by Camino Del Mar at the other.
It is has absolutely no connection (physical, visual or otherwise) to the Lagoon, and in
fact is one major canyon removed from the Lagoon and Racetrack View Drive.
There is no rational basis for designating this inland road as the “first public roadway
paralleling the sea.” For anyone familiar with this location, no reasonable person
would take this circuitous and certainly “non-parallel” route through the
residential subdivision for any purpose connected with the Lagoon or, as the
regulation requires, to provide a “continuous access system.”

In short, the Commission lacks appeal jurisdiction over the Project and the appeal
should be dismissed. Under SNG, the Commission may not revise the appeal
boundary to include the subject property. In conformance with the Commission’s
regulations, Racetrack View Drive is the first public road paralleling the sea, and the
subject property is inland of the appeal boundary.

THE PROJECT CONFORMS WITH THE “ENVIRONMENTALLY
SENSITIVE LANDS” REQUIREMENTS OF THE CERTIFIED LCP

Even assuming that the Commission had appeal jurisdiction, the Staff’s ESHA
determination, which encompasses the vast majority of the property, directly
contradicts the certified LCP and ignores the key provision of the certified Land
Development Code, which specifies that in the area proposed for development,
“encroachment into sensitive biological resources is not limited.” (Certified Land
Development Code § 143.0141; emphasis added.) Staff’s approach in this particular
instance is not permitted under the SNG case.

The Staff Recommendation recites the applicable policies of both the North City
Land Use Plan component of the City’s certified LCP and the certified Torrey Pines
Community Plan. For example, the North City Land Use Plan provides:

These materials have been provided to the Coastal Commission Staff
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Page 73- “Environmentally sensitive habitat areas should be protected against
any significant disruption of habitat values, and only those uses dependent on
and compatible with such resources should be allowed within such areas.”

Page 74 — “Development should be sited and designed to prevent impacts
which would significantly degrade environmentally sensitive habitat areas.”

The Torrey Pines Community Plan additionally provides on Page 29:

1. “Land uses adjacent to environmentally sensitive habitats shall not
negatively impact those areas.”

2. *“Development impacts to rare, threatened, endangered, or candidate
species shall be minimized or eliminated.”

3. “No filling, clearing, grubbing, or other disturbance of biologically
sensitive habitats shall be permitted without approved mitigation plans.”

These land use policies are, in turn, specifically implemented by the Environmentally
Sensitive Lands (ESL) Regulations of the City’s certified Implementation Plan. Two
provisions are key here (see Attachment 8):

Section 143.0140 — “General Development Regulations for all
Environmentally Sensitive Lands”

“Development that proposes encroachment into environmentally
sensitive lands or that does not qualify for an exemption pursuant to
Section 143.0110(c) is subject to the following regulations:

“(c)  No building lot shall be created that provides such a small
development area that future reasonable development of the lot
will require additional encroachment into environmentally
sensitive lands beyond the maximum allowable development
area of the original, unsubdivided premises. If additional
development area is proposed for a lot that would exceed the
maximum allowable development area of the original,
unsubdivided premises, a deviation is accordance with Section

These materials have been provided to the Coastal Commission Staff
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143.0150 is required, regardless of the lot size and the existing
development area of the individual lot.”

Section 143.0141 — “Development Regulations for Sensitive Biological
Resources”

“Development that proposes encroachment into sensitive
biological resources or that does not qualify for an exemption
pursuant to Section 143.0110(c) is subject to the following
regulations and the Biology Guidelines in the Land Development
Manual.

“

“(h) Outside the MHPA, encroachment into sensitive biological
resources is not limited, except as set forth in Section
143.0141(b) and (g) [pertaining to wetland, their buffers and
designated open space].” (Emphasis added.)

“@1)  All development occurring in sensitive biological resources
is subject to a site-specific impact analysis conducted by the
City Manager, in accordance with the Biology Guidelines in
the Land Development Manual. The impact analysis shall
evaluate impacts to sensitive biological resources and CEQA
sensitive species. The analysis shall determine the
corresponding mitigation, where appropriate, and the
requirement for protection and management. Mitigation
may include any of the following, as appropriate to the
nature and extent of the impact.

(1)  Acquisition or dedication of another site that can
serve to mitigate the project impacts with limited right of
entry for habitat management, as necessary, if the site is
not dedicated. This site must have long-term viability and
the biological values must be equal or greater than the
impacted site.

These materials have been provided to the Coastal Commission Staff
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(2) Preservation or dedication of on-site sensitive biological
resources, creation of new habitat, or enhancement of
existing degraded habitat, with limited right of entry for
habitat management, as necessary, if the site is not
dedicated. The site must have long-term viability and
the biological values must be equal to or greater than
the impacted site.

(3) In circumstances where the area of impact is small,
monetary payment of compensation into a fund in lien
of other forms of mitigation. The City shall use the
fund te acquire, maintain and administer habitat areas
pursuant to City Council Resolution No. R-275129,
adopted February 12, 1990. Where appropriate, the
City Manager is authorized to enter into agreements
with public agencies or private non-profit conservancies
or foundations to administer the funds and acquire or
maintain habitat preservation areas.” (Bold added.)

As applicable here, Section 143.0141 of the certified Land Development Code
addresses the maximum allowable development area of the property. The Project
does not encroach into environmentally sensitive lands beyond that maximum
allowed development area. Importantly, there is also no encroachment into the City’s
Multi-Habitat Planning Area (MHPA). The MHPA encompasses the steep slope
portions of the subject property, and borders the site on the south, east, and across
Racetrack View Drive to the north. It is undisputed that the development proposed is
located outside of the MHPA. Accordingly, under the certified LCP, the
development proposed “is not limited,” and certainly not limited in the manner
suggested by the Staff Report.

Significantly, the Staff Report seeks to fashion a new and different standard based
upon what Staff, not the LCP, believes should now be the applicable siting criteria.
The Staff Report states (at p. 13): “The Coastal Commission has not interpreted the
resource protection policies of the [Coastal] Act or certified LCPs to allow all impacts
at any cost to sensitive resources.” The SNG case, however, forecloses that type of
rewrite of the LCP. It is irrelevant here how the Commission may have interpreted
the Coastal Act’s resource protection policies in other contexts or other LCPs. What

These materials have been provided to the Coastal Commission Staff
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counts is what this LCP states, and it states unambiguously that “[o]utside the MHPA,
encroachment into sensitive biological resources is not limited.” (§143.0141(h).)

The Staff Report states that the determination of allowable development area
“should” be based on application of all governing LUP policies and the ESL
regulations to accommodate a reasonable use while recognizing any resource
constraints. (Staff Recommendation, p. 13.) There is no such provision in the
certified LCP. Instead, the Staff Report goes further to state that to conform to the
applicable LUP policies, the allowable development area “should” not encroach into
environmentally sensitive lands if it is possible to avoid such impacts. (/d.)} Again,
there is no such provision in the LCP. Instead, the LCP draws a clear distinction
between ESL in the MHPA (essentially, the steep slope areas) and areas outside the
MHPA that may contain sensitive biological resources. Under SNG, the appeal
cannot provide a basis for rewriting the certified LCP. In the words of SNG, to do so
would exceed the Commission’s statutory authority, improperly assume powers
reserved to local government, and contradict the terms of the certified LCP. (SNG,
supra, 159 Cal. App.4™ at 422.)

The Staff Report argues that if one were to read Section 143.0141(h) as we do and as
its unqualified language states, that interpretation would essentially eliminate Section
143.0140(c), above, as there are no circumstances under which it could apply. Staff
misreads Section 143.0140(c), which has no application here. That section provides
that no building lot may be created that provides such a small development area that
“future” reasonable development of the lot will require additional encroachment into
ESL beyond the “maximum allowable development area of the original, unsubdivided
premises.” That is the not the case. The “maximum allowable development area of
the original, unsubdivided premises” is the arca where the Applicants now propose to
develop the houses. No development is proposed beyond that.

There are three additional reasons why Section 143.0141(h) must be read and applied
as the City did in approving this Project. First, the Section specifically states that
“Outside the MHPA, encroachment into sensitive biological resources is not limited .
... Staff would rewrite this LCP provision to read: “Outside the MHPA,
encroachment into sensitive biological resources is limited.” That is not permitted.

Second, the Section expressly states the exceptions where encroachment into ESL

would be limited: “. .. except as set forth in Section 143.0141(b) and (g) [pertaining
to wetland, their buffers and designated open space].” Neither exception applies here.

These materials have been provided to the Coastal Commission Staff
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“Under the familiar rule of construction, expressio unius est exclusio alterius, where
exceptions to a gencral rule are specified by statute, other exceptions are not to be
limplied or presumed.” (Wildlife Alive v. Chickering (1976) 18 Cal.3d 190, 195.) In
other words, the LCP set the exceptions. Staff cannot now carve out another one and
effectively neuter the provision.

Third, the quoted language above demonstrates that where development occurs “in”
sensitive biological resources, mitigation is required — exactly what the City required
here. With Staff’s interpretation, to require a development to avoid ESL altogether —
the Staff Recommendation here -- would actually render the development exempt
altogether from the CDP requirement. (LDC Section 143.0110(b)(4); see
Attachment 9.) At the very least, it would mean that no mitigation could be required,
and worse still it would impermissibly eliminate Section 143.0141(i) and its
mitigation requirements.

Finally, despite the express and acknowledged reference to the MHPA in the certified
LCP, the Staff Report attempts to cast some doubt on the value of that designation.
The fact is, it is the defining criteria in the certified LCP. Further, Staff’s suggestion
now, years after certification, that the Multi-Habitat Preserve Area identified in the
City’s Multiple Species Conservation Program (MSCP) may have been based not on
biology but solely on cooperation of the property owner at the time the City put
together the MHPA. This is not only irrelevant, but it is unsupported. It would be
hard to believe that Staff recommended certification of the LCP with Section
141.0141(h) on that basis. Rather, as the City explained in the Executive Summary to
its MSCP (December 1997), submitted to the Commission in connection with the
LCPA for the Land Development Code:

“The purpose of establishing the MHPA is to protect and enhance natural
areas essential to the continued survival and health of wildlife (plant and
animal) species that are threatened by the ongoing urbanization in this region
... The MHPA, which contains both publicly and privately owned land,
consists of core area of high biological value and corridors that connect
these core areas. Approximately 90% of the land in the city’s MHPA will be
preserved for biological purposes.” (Executive Summary, MSCP, p. 1 — see
Attachment 10; emphasis added.)

Regardless, for this property, in particular, the MHPA — the steep slope and sensitive
resource protected portion of the site — lies within the Crest Canyon Reserve area.

These materials have been provided to the Coastal Commission Staff
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The part of the property sought to be developed is outside the MHPA, and under
SNG, the express teris of the LCP govern and cannot be changed in connection with
this appeal.

In sum, Section 143.0141¢h) requires that the City must evaluate development
occurring in sensitive biological resources in an impact analysis and require
mitigation. The Applicants prepared an impact analysis for this Project, and
consistent with its obligation under Section 143.0141(h), the City required both an in-
lieu and on-site preservation for the CSS, non-native grasslands, and Southern
Maritime Chaparral impacted. That is precisely what the certified LCP requires, and
the Staff Recommendation can neither ignore the LCP nor rewrite its provisions.

THE STAFF RECOMMENDATION IS A DE FACTO DENIAL; REWRITING
THE CERTIFIED LCP AND GROSSLY LIMITING THE HOQUSE SIZE

WOULD RESULT IN A “TAKING”

Although the Staff Report purports to recommendation approval of the lot split and
two houses, it is in fact a recommendation for denial. In rewriting the LCP, the Staff
Recommendation would preclude the ability to site either of the houses approved by
the City. The result is a taking.

The Constraints Map (Attachment 11 and Exhibit 9 to the Staff Report) shows the
“ESHA,” as Staff now views it, the previously dedicated open space easement, the
two fuel modification zones required by the City, and the required property setback.
It also shows the existing SDG&E power line and easement which bifurcates the
property, and cannot be relocated. The remaining unconstrained development area
for each lot would be tiny, irregular in size and shape, and unusable as a practical
matter. (Compare Attachment 11 with Attachment 12, the City approved project).

Staff strikingly offer no evidentiary support or expertise for its assertion that the
Applicants could build a single-family home “complex” without the subdivision, two
smaller single-story houses, or two small two-story houses, or “perhaps many more”
alternatives, and avoid all impacts to CSS and SMC. These are fanciful alternatives.

Staff’s revision of the LCP would effectively limit the size of the “complex” to two
750 square foot buildings, split by the power line and easement; or, one 750 square
foot residence on each lot; or two houses, each essentially 1,500 square fect (a two-
story stacked box with 750 square feet on each story). The effort to designate new

These materials have been provided to the Coastal Commission Staff
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ESHA on the property not recognized under the LCP would significantly impact the
Applicants’ economic use of the property and would interfere with their reasonable
investment-backed expectations developed at the time they acquired the property.
Adoption of Staff’s recommendation would constitute a multi-million dollar taking
under California law. (See Penn Central Transportation Co. v. New York City (1978)
438 U.S, 104; Reehard v. Lee County (11" Cir. 1992) 968 F.2d 1131, 1136.)

The Applicants paid $1,550,000 for the subject property — approximately $842,385
per acre. Since that time, the Applicants have incurred approximately $468,000 in
carrying costs and other costs as part of the entitlement process. Under the
circumstances, no reasonable builder could afford to construct a house on the portion
of the property remaining after application of the Staff Recommendation.

It was entirely reasonable under the circumstances existing at the time of their
purchase in 2004 that the Applicants could expect to build two homes within the
building envelope evaluated for the creation of Lot 4. In 1978, the Commission
approved the original four-lot subdivision of 38.8 acres, which included this property.
Although not stated in the current Staff Report, the Commission’s approval provided
that the future division of Parcels 3 and 4 (the subject property) would be limited “to
one, 2-way split on each lot.” In 1988, the Commission approved CDP Application
No. 6-88-364, which approved the re-subdivision of the four lots created. This permit
required recordation of an open space deed restriction on the steep slopes with native
vegetation occurring along the southern portion of the four lots, including Parcel 4.
The Staff Report for the 1988 permit also discussed the future subdivision of Parcels
3 and 4 as follows:

“When the applicant applies for a coastal development permit for the future
subdivision of Parcels 3 and 4, it will be necessary that a grading report, as
detailed as the one prepared for Parcels 1 and 2 be submitted by the applicant.
This will allow the reviewing power to approve only those parcels which have
adequate stable building areas, and require no encrcachments into the
developed open space.” (CDP Application No. 6-88-364, p. 7.)

In connection with this Project, the Applicants submitted the required detailed
geology report, which demonstrates that proposed lots are grossly stable. The Staff
Report for this application (at p. 9) correctly explains that in 1988, “the Commission
and its staff were only protecting ESHA if it occurred on steep slopes.” Indeed, as
discussed above, that approach was in fact captured in the certified LCP, and for this

These materials have been provided to the Coastal Commission Staff
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property it is, in essence, the portion of the site within the MHPA and the existing
open space/deed restricted area. Parcel 3, the adjacent parcel, already has been split,
includes an existing 3,255 square foot residence, and includes a graded area as well
for a second residence. Other homes in the immediate vicinity range in size from
3,000 to 5,000 square feet.

The Applicants had no reason to believe at the time of acquisition that the
Commission might impose an approximately 1,500 square foot siz¢ limit on homes
outside of the MHPA. Neither CSS nor SMC now or were ever are designated as
ESHA in the LCP. The Commission had not previously prohibited development
outside the MHPA and open space deed restricted area, but rather expressly noted the
future lot split. The Applicants had no reason to believe that CSS and MSS, coupled
with the required fuel modification zones, would comprise most of the usable
portions of the property and effectively render the entire lot unbuildable.

For these reasons, approval of the Project, as approved by the City, is necessary to
avoid a taking. The unsanctioned departure from the certified LCP and the
unreasonable size of the development envelope that would then remain compels
forsaking the Staff Recommendation and approving the Project.

CONCLUSION

For all the foregoing reasons, the Applicants respectfully ask that the
Commission determine that it lacks appeal jurisdiction over the Project, or, in the
alternative, that the Commission delete Special Conditions Nos. 1 and 7. The
Applicant’s suggested motions are set forth on Attachment 1.

TZ 5
gé\:n H. Kanfmann
cc w/attachments: ~ Ms. Ellen Lirley, CCC - SD
Mr. Lee McEachern, CCC - SD
Mr. Kelly G. Broughton, Dir. of Dev. Services, City of SD
Ms. Leslie Goosens, Dev. Project Manager, City of SD
Ms. Katie Wilson
Mr. Rick Valles Key
Mr. Monte McCullough
Mr. Brett Ames

These materials have been provided to the Coastal Commission Staff
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APPLICANTS’ SUGGESTED MOTIONS

The Applicants recommend that the Commission adopt either of the following
motions:

MOTION: I move that the Commission find that it lacks jurisdiction over this
appeal under Public Resources Code section 30603.

The Applicants recommend a YES vote on the motion and that the Commission
instruct Staff to prepare revised findings to support the determination that it does not
have jurisdiction. If the Commission finds that it does lack jurisdiction over this
appeal, the local action will become final and effective. The motion passes by an
affirmative vote by a majority of the Commissioners present.

ALTERNATIVE MOTION: I move that the Commission approve Application
No. A-6-NOC-07-130 pursuant to the staff recommendation.

AMENDING MOTION: I move that the Commission delete Special Condition
No. 1 (Revised Final TPM/Building Plans) and Special Condition No. 7 (Open
Space and Conservation Easement).

If the Commission determines that it has appeal jurisdiction over the Project, the
Applicants recommend a YES vote on this alternative motion and the amending
motion to delete the two related Special Conditions, Nos. 1 and 7, and further that the
Commission instruct Staff to prepare revised findings to support the approval of a
coastal development permit for the Project, as so conditioned. The motion passes by
affirmative vote of a majority of the Commissioners present.

ATTACHMENT 1
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April 2, 2008

Ms. Ellen Lirley

San Diego Coast District Office
California Coastal Commission
7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4421

Subj: Racetrack View Drive, Commission Appeal No. A-6-NOC-07-130
Dear Ellen:

This letter is to inform you that the December 6, 2007 Notice of Final Action for the
Racetrack View Drive project incorrectly indicated that the project was appealable to the
Coastal Commission. A corrected Notice of Final Action is attached.

The project is within Non-Appealable Area 1, as shown on Map Drawing No. C-730.1.
When the California Coastal Commission certified the City of San Diego Local Coastal
Program Amendment #1-98B, it included the Land Development Code and Land
Development Manual. The Land Development Code defines the appealable area as “The
appealable area is shown on Map Drawing No. C-730, on file in the office of the City
Clerk as Document No. 00-17067-1; however, this map may be updated as appropriate
and may not include all lands involving post-1L.CP certification appeal.” To my
knowledge, there have been no updates to this map showing the Racetrack View Drive
project being located within the appealable area.

Therefore, the City of San Diego believes it is acting within its authority as the final
decision-maker to issue the Coastal Development Permit approved by the Planning
Commission on December 6, 2007. The City of San Diego has issued other Coastal
Development Permits in this non-appealable area as well. T apologize for any

inconvenience this may have caused the State Coastal Commission or the applicant.

Sincerely,

. :
Leslie Goossens
Development Project Manager

cc: Rick Valles Key
Monty McCullough

Brett Ames
Katie Wilson
Development Services
1272 First Avenue, MS 501  Son Diego, (A 92101-4155
Tel (619} 4445440 ATTACHMENT 3
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Municipa! Cude Chupter 1: Lang Development Procedures

(4-2008)

Ch__Art. Div

[ [a]]

Advertising display sign means a sign where the sign copy does not pertain to the use
of the property, a product sold, or the sale or lease of the property on which the sign
is displayed and which does not identify the place of business as purveyor of the
merchandise or services advertised on the sign. Such signs include vehicle-mounted
signs and billboards.

Affiliate means business entities, organizations, or individuals who either directly or
indirectly (1) control one another or have the power to control one another or (2) are
controlfed by a third party or are subject to control by a third party. Affiliates include
chief executive officers and members of boards of directots or their equivalents.

Affordable housing cost shall mean (1) for ownership housing, a housing payment
which includes loan principal, loan interest, property taxes, property and mortgage
insurance, and homeowners association dues which allows a household with a gross
income at not more than one hundred percent (100%) of the area median income to
purchase a home and (2) for rental or cooperative housing, a housing pavment
including a reasonable allowance for utilities, which does not exceed thirty percent
(30%) of not more than fifty percent (50%) of the area median income for very low
income households and thirty percent (30%) of not more than eighty percent (80%) of
the area median income for low income households.

Alley means a public way that is no wider than 25 feet that is dedicated as a
secandary means of access to an ahum’ngp/‘()perty.

Amended map means a map as set forth in the Subdivision Map Act, Section 66469
through 66472.1, that is used to correct errors or to amend an existing final map or
parecel map.

Antenna means a device or system used for the transmission or reception of radio
frequency signals for wireless communications. 1t may include an Omni-directional
{whip), directional (panel), dish, or GPS antenna. Tt does not include the support
structure.

Appealable area means the area. as defined by California Public Resources Code
Section 30603, within the coastal zone that constitutes the appeal jurisdiction of the
Coastal Commission, This area includes lands between the sea and the first public
road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tideline of the sea where there is no beach, whichever is the greater
distance; or within 100 feet of any wetland, estuary, or stream, or within 300 feet of
the top of the seaward face of any coastal bluff, The appealable area is shown on
Map Drawing No. C-730, on file in the office of the City Clerk as Document No. 00-
17067-1; however, this map may be updated as appropriate and may not include all
lands involving post-LCP certification appeal jurisdiction.

ATTACHMENT 4
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STATC IF CALIF AHIA = THE RESOURCES AGENCY \ PETE WILSON, Govermar

CALIFORNIA COASTAL COMMISSION
SAN DIEGO AREA

311 { CAMING CEL RIO NORTH, SUITE 200

SAN BIEGO. CA  92108-1725

(819) 5218036

Date: January 14, 1999

TO: COMMISSIONERS AND INTERESTED PERSONS

FROM: DEBORAH LEE, SOUTH COAST DEPUTY DIRECTOR
SHERILYN SARB, DISTRICT MANAGER, SAN DIEGO AREA OFFICE
COASTAL PROGRAM ANALYSTS, SAN DIEGO AREA OFFICE

SUBJECT. STAFF RECOMMENDATION ON CITY OF SAN DIEGO MAJOR LCP AMENDMENT
#1-988 (LAND DEVELOPMENT CODE) (For Public Hearing and pessible Commission
Action at the Meeting of Februdry 3 ~ 5, 1999)

SYNOPSIS

SUMMARY OF AMENDMENT REQUEST

The portion of the City of San Diego LCP amendment submittal which is the subject of this report
includes the Land Development Code and support documents. The Land Development Code
(LDC) Is a complete rewrite of all the City development regulations contained in the Municipal
Cade. The LDC and support documents would replace or amend City zoning ordinances and
implementing actions which have been previously certified by the Commisslon as part of the
certified City of San Diego Local Coastal Program (LCP). The LDC has been developed as part
of a multl-year public planning process and Is also principally designed to Implement the Muttiple
Specles Conservation Program (MSCP) within the entire City of San Diego. The entire Land
Development Code has not been submitted by the City for incorporation into the LCP,

The City Council also directed the submilial of the followlng support documents which will be Ina
document entitled the Land Development Manual. The guidelines have been submitted for
certification by the Commission as consistent with the Coastal Act and include the following:
Coastal Bluffs and Beaches Guldelines; Steep Hillside Guidelines; Biology Guideiings;
Landscape Standards; and, Historical Guidelines.

On December 24, 1997, the City of San Diego submitted the subject amendment package.
However, the amendment request was not formally filed until May 8, 1998. At the Commission’s
July 1898 hearings, a time extension of up to one year was granted for the amendment package.
The amendment submittal and a preliminary staff recommendation were presented to the
Commission In October, 1998. The public hearing was opened and testimony was taken from
the City and interested members of the public. The Commission then continued the matter to the
February, 1999 hearing with the intent that all parties would work together to try and narrow the
areas of disagreement. Since the Qctober 1998 meeting, Commission staff has met on many
occaslons with City staff and the public, and a number of issues have been resolved. The
following staff report, while addressing the full amendment submittal, will focus primarily on the
remalning unresolved issues.

SUMMARY OF STAFF RECOMMENDATION

Major Issues
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 CITY OF SAN DIEGO LCPA #1-988
LAND DEVELOPMENT CODE
January 14, 1989

{d) Notice Address
(3) A notice mailed to a tenant address shall be addressed ‘ResidentZ“Tenant”,

8. Section 112.0306, Notice for Coastal Development Permits, shall be revised to read:

All notices for a coastal development permit shall Include a statement that the development is
within the coastal zone, the date of filing of the appiication and the number assigned to the
application. When a coastal development permit is to be considered under Process Two or at a
public hearing, the City Manager shall mail a Notice of Future Decision or Notice of Public
Hearing to the California Coastal Commission and all persons requesling notice on Coastal
Development Permils. This notice shall be provided in addition to the other notices requlred by
this division. Notices for appealable Coastal Development Permits shalt Include provisions for
appeals to the Callfornla Coastal Commission.

Chapter 11/Article 2/Division 5: Decision Process
9, Sectlon 112.0503(b), Process Two, shall be ravised to read:

(b) Decision Process. The designated staff person may approve, conditionally approve, or deny
the application without a public hearing. The decision shall be made no less than 11 business
days after the date on which the Nollce of Future Dectston is maxted to allow fora sufﬂclent
tima for public comment : : oni-pariod-ofs

; Thls 11 busmess days mlnlmum tlme

frame for a staff decision will be extended by a period not to exceed an additional 20 business
days to allow time for a recornmendation by a recognized community plannlng group, if requested
by the group’s chair, or the chair's designee [....]

Chapter 11/Articie 3/Division 1: Definitions
10. Section 113.0103, Deflnitions, shall be revised to read:

Appealable Area means the area, as defined by Cdlifornia Public Resources Code Section
30603, within the coastal zone that constitutes the appeal jurisdiction of the Coastal Commissian-
This area
Includes lands between the sea and tha first public road paralleling the sea or within 300 faet of
tha inland extent of any beach or of the mean high lideline of the sea where thera is no beach,
whichever is the greater distance; any-development-appreved or within 100 feet of any welland,
estuary, or stream, or within 300 feet of the top of the seaward face of any coastal bluff. may-be
. The appeatable area is shown on Map Drawing No C-730,
on file In the office of the City Clerk as Document No. 00-17067-1; howaver, this map may be

updated as approriate and may not inciude all lands Involving post-LCP certification -
appeal Jurisdiction, @(«[ ({L Lot

Channsiization means tha filling or substantial alteration of the floodplain, and any artificial flood
control works designed and constructed to contain all of a specified flood event.

Coastal biuff means an escarpment or steep faca of rock, decomposed rock, sadiment, or soif
resulting from erosion, faullfng. ¢ folding, or excavation of the land mass that has a vertical relfef
of 10 feet or more and Is in the coastal zone.

Coastal bluff edge means the termination of the top of a coastal biuff where
the dewnward gradient of the land surface begins to increase more or less continuously unti it

13
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San Diego Municipal Code

Chapter 14: General Regulations

(4-2008)

§143.0140

Ch._Art._ Div.

[ 1 0

General Development Regulations for all Environmentally Sensitive Lands

Development that proposes encroachment into environmentally sensitive lands or that
does not qualify for an exemption pursuant 1o Section 143.0110(¢) is subject to the
following regulations.

(a)

(®)

(c)

Environmentally sensitive lands that are outside of the allowable development
area on a premises shall be left in a natural state and used only for those
passive activities allowed as a condition of permit approval. The landowner
may elect to offer to dedicate in fee the undeveloped remainder portion of the
premises to the City to relieve the land owner of management and liability
obligations associated with that portion of the premises. Otherwise, the
passive activities allowed on the undeveloped remainder of the premises and
any other conditions of the permit shall be incorporated into a covenant of
easement that shall be recorded against title to the property, in accordance
with procedures set forth in Section 143.0152,

The allowable development area for all proposed subdivisions is based on the
existing /ot or premises to be subdivided. If no development is proposed on
any newly created [of, the future development area of the for shall be indicated
on the required grading plan and included in the maximum allowable
development area calculation for the subdivision.

No building lof shall be created that provides such a small development area
that future reasonable development of the lot will require additional
encroachment into environmentally sensitive lands beyond the maximum
allowable development area of the original, unsubdivided premises. If
additional development area is proposed for a lof that would exceed the
maximum allowable development area of the original, unsubdivided premises,
a deviation in accordance with Section 143.0150 is required, regardless of the
Jot size and the existing development area of the individual for.
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San Diego Municipal Code Chapter 14: General Regulations

4-2008)

EDITORS NOTE:

§143.0141

(d)

Neo temporary disturbance or storage of material or equipment is permitted in
envirommentally sensitive lands, unless the disturbance or storage occurs
within an area approved for development by a Site Development Permit or
unless it can be demonstrated that the disturbance or storage will not alter the
landform or cause permanent habitat loss and the land will be revegetated and
restored in accordance with the Biology Guidelines in the Land Development
Manual.

(Added 12-9-1997 by O-18431 N.S.; effective 1-1-2000.)
(Amended 11-28-2005 by O-19444 N.S., effective 2-9-2006.)

The Land Development Manual includes:

Coastal Bluffs and Beaches Guidelines

Biology Guidelines

Historical Resources Guidelines

Submittal Requirements for Deviations within the Coastal Overlay Zone

See RR-292248 for the Coastal Blufts and Beaches Guidelines of the Land
Development Code; RR-292249 for the Biology Guidelines of the Land
Development Code; RR-292250 for the Historical Resources Guidelines of
the Land Development Code; RR-292251 for the Submittal Requirements for
Deviations within the Coastal Overlay Zone of the Land Development Code.

Development Regulations for Sensitive Biological Resources

Development that proposes encroachment into sensitive biological resources or that
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the
following regulations and the Biology Guidelines in the Land Development Manual.

(a)

State and federal law precludes adverse impacts to wetlands or listed non-
covered species habitat. The applicant shall confer with the U.S. Army Corps
of Engineers, U.S. Fish & Wildlife Service and/or California Department of
Fish and Game before any public hearing for the development proposal. The
applicant shall solicit input from the Resource Agencies on impact avoidance,
minimization, mitigation and buffer requirements, including the need for
upland transitional habitat. The applicant shall, to the maximum extent
feasible, incorporate the Resource Agencies’ recommendations prior to the
first public hearing. Grading or construction permits shall not be issued for
any project that impacts wet/ands or Listed non-covered species habitat until
all necessary federal and state permits have been obtained.

Ch.__Art._ Div.

EENEN -
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San Diego Municipal Code = Chapter 14: General Regulations
(4-2008)
{b) Outstde and inside the AMHPA. impacts to wetlands, including vernal pools in

Ch._Art_ Div

(c)

(d)

4]

(g)

(h)

€)

naturally occurring complexes, shall be avoided. A werland buffer shall be
maintained around all werlands as appropriate to protect the functions and
values of the wetland. In the Coastal Overlay Zone the applicant shall provide
a minimum | 00-foot buffer, unless a lesser or greater buffer is warranted as
determined through the process described in [43.014 [(a). Mitigation for
impacts associated with a deviation shatl achieve the goal of no-net-loss and
retain in-kind functions and values,

Inside the MHPA, development shall avoid impacts to narrow endemic
species. Outside the MHP4, measures for protection of narrow endemic
species shall be required such as management enhancement, restoration and/or
transplantation. A list of narrow endemic species is included in the Biology
Guidelines in the Land Development Manual.

Inside the MHPA, development is permitted only if necessary to achieve the
allowable development area in accordance with the regulations set forth in the
OR-1-2 zone, pursuant to Section 131.0250(b), unless exempted from the
development area regulations pursuant to Section 143.0111.

Inside and adjacent to the MHPA, all development proposals shall be
consistent with the City of San Diego MSCP Subarea Plan.

Inside the MHPA, any change of an agricultural use to a non-agricultural use
is subject to the development area regulations of Section 143.0141(d).
Existing agricultural operations that exceed the allowable development area
may remain as agricultural use only and do not count as part of the allowable
development area.

Outside the MHPA, development of lands that are designated as open space in
the applicable land use plan and zoned OR-1-1 is permitted only if necessary
to achieve the allowable development area, in accordance with Section
131.0250(a).

Outside the MHPA, encroachment into sensitive biological resources is not
limited, except as set forth in Section 143.0141(b) and {g).

All development occurring in sensitive biological resources is subject to a
site-specific impact analysis conducted by the City Manager, in accordance
with the Biology Guidelines in the Land Development Manual. The impact
analysis shall evaluate impacts to semsitive biological resources and CEQA
sensitive species. The analysis shall determine the corresponding mitigation,
whete appropriate, and the requirements for protection and management.
Mitigation may include any of the following, as appropriate to the nature and
extent of the impact.




Addendum to A-6-NOC-07-130

Page 34

San Diego Municipal Code Chapter 14: General Regulations

(4-2008)

0

(k)

[@)] Acquisition or dedication of another site that can serve (o mitigate the
project impacts, with limited right of entry for habitat management, as
necessary, if the site is not dedicated. This site must have long-term
viability and the biological values must be equal to or greater than the
impacted site.

2) Preservation or dedication of on-site sensitive biological resources,
creation of new habitat, or enhancement of existing degraded habitat,
with limited right of entry for habitat management, as necessary, if the
site is not dedicated. The site must have long-term viability and the
biological values must be equal to or greater than the impacted site,

3) In circumstances where the area of impact is small, monetary payment
of compensation into a fund in lieu of other forms of mitigation. The
City shall use the fund to acquire, maintain and administer habitat
areas pursuant to City Council Resolution No. R-275129, adopted
February 12, 1990. Where appropriate, the City Manager is
authorized to enter into agreements with public agencies or private
non-profit conservancies or foundations to administer the funds and
acquire or maintain habitat preservation areas,

Grading during wildlife breeding seasons shall be consistent with the
requirements of the City of San Diego MSCP Subareu Plan.

Sensitive biological resources that are outside of the allowable development
area on a premises, or are acquired as off-site mitigation as a condition of
permit issuance, are to be left in a natural state and used only for those passive
activities allowed as a condition of permit approval. If the land is not
dedicated in fee to the City, identification of permissible passive activities and
any other conditions of the permit shall be incorporated into a covenant of
easement that shall be recorded against title to the property, in accordance
with procedures set forth in Section 143.0152. The U.S. Fish and Wildlife
Service and the California Department of Fish and Game are to be named as
third party beneficiaries to any covenant of easement recorded pursuant to this
section.

(Added 12-9-1997 by 0-18451 N.S., amended 10-18-1999 by O-18691 N.5.; effective
1-1-2000.)

EDITORS NOTE

The Land Development Manual includes:
Coastal Bluffs and Beaches Guidelines
Biology Guidelines

Historical Resources Guidelines

Ch._Ar.. Div.,
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San Diego Municipal Code . _Chapter [4: General Regulations
(4-2008)
§143.0110 When Environmentally Sensitive Lands Regulations Apply

Ch.__Art._Div.

This division applies te all proposed development when environmentally sensitive

lands are present on the premises.

(a) Where any portion of the premises contains any of the following
envirommentally sensitive lands, this division shall apply to the entire
premises, unless otherwise provided in this division:

(n Sensitive biological resources:

2) Steep hillsides;

(3) Coastal beaches (including V zones):
4) Sensitive coastal biuffs; and
(5) Special Flood Hazard Areas (except V zones).

(b) Table 143-01 A identifies the appropriate development regulations, the
required decision process, and the permitted uses applicable to various types
of development proposals that propose to encroach into environmentally
sensitive lands or that do not quality for an exemption pursuant to Section
143.0110(c).

(@D] A Neighborhood Development Permit or Site Development Permit is
required for all types of development proposals listed, in accordance
with the indicated decision process. If coastal development is
proposed in the Coastal Overlay Zone, a Coastal Development Permit
is required in accordanee with Section 126.0702.

(2) All types of development proposals are subject to Section 143.0140,

(3) Any development proposal that proposes to encroach into more than
one type of environmentally sensitive lands is subject to all of the
development regulations sections for each type of environmentally
sensitive lands present. The applicable decision process is the higher
process number indicated.

4) Any develapment proposal on a site containing environmentally
sensitive lands may be exempt from the permit requirements of this
division if no encroachment into the environmentally sensitive lands is
proposed and the development complies with Section 143.01 10(c).
Within the Coastal Overlay Zone, a Coastal Development Permit is
required for all coastal development and the regulations of this
division shall apply.

(5)  Limited exceptions to the applicable development regulations for
specific types of development are listed in Section 143.011].
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City of San Diego
Local Coastal Program Amendment

Executive Summary
Multiple Species Conservation Program

December 1997
Description of Multiple Species Conservation Program (MSCP)

The City of San Diego’s MSCP Subarea Plan was prepared in conjunction with the United States Fish and
Wildlife Service, the California Department of Fish and Game and affected property owners to meet the
requirements of the California Natural Communities Conservation Planning Actof 1992, The Subarea Plan
implements the City's portion of the larger MSCP open space preserve (also known as the Mult-Habitat
Planning Area MHPA) which encompasses land in the City and County of San Dfego and Tn severalsmaller ™
municipaliies.

The purpose of establishing the MHPA is to protect and enhance natural areas essential to the-continued
survival and health of wildlife (plant and animal) species that are threatened by the ongeing urbanization in
this region. The concept of the MSCP is that it will be possible for the wildlife agencies (state and federal)
to permit development to proceed on other lands because they will have confidence that a sufficient system
of protected open space will continue to exist within the region to ensure that endangered and threatened
habitats and species will survive and thrive in the future.

The MHPA, which contains both publicly and privately owned land, consists of core areas of high biological
value and corridors that connect these core areas. Approximately 90% of the land in the City’s MHPA will
be preserved for biological purposes.

————— On-ApAl7, 1997 following-an-sxtensive public inpul-and hearing process, the San Diego.City. Council
adopted the City's MSCP Subarea Plan and amendments fo the Progress Guide and General Plan and
several community plans toimplement the MSCP. The plan amendments included revisions to the Open
Space and Natural Resource sections of the Progress Guide and General Plan. Open space within the
City was placed into two categories: 1.) Multi Species Conservation Open Space and 2.) Other Community
Open Space. The primary purpose of Multi Species Conservation Open Space is preservation of biological
areas of regional significance. By contrast, Other Community Open Space has several important values
including buffering and defining urban areas. Some of these areas also have locally significant blologxcal

values.

The North City Future Urbanizing Area Framewaork Plan and the Carmel Valley, Rancho Penasquitos, Otay
Mesa, and East Elliott Community Plans were also amended, These amendments expanded the areas
designated for open space in these commuwnities and in some instances added language regarding the
importance of protecting natural areas of regional biclogical significance. The Tijuana River Valley Plan
was rescinded because with the City's adoption of the MSCP Plan, urban developmentis no longer

-1-
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA
7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4421

(619) 767-2370

Staff: Ellen Lirley-SD
Staff Report:  May 22, 2008

I h 13C Hearing Date:  June 11-13, 2008

STAFF REPORT AND RECOMMENDATION ON APPEAL

Application No.: A-6-NOC-07-130

Applicant: Rick Vales Key/Monty McCullough/ Agent: Katie Wilson
Brett Ames

Description:  Subdivision of vacant 1.84-acre parcel into two 0.92-acre lots and construction of
a 5,430 sq.ft. single-family residence, with attached 1,120 sq.ft. garage and 570
sg.ft. guest house above garage on Parcel 1, and a 5,000 sq.ft. single-family
residence with attached 960 sq.ft. garage on Parcel 2.

Site: 2835 Racetrack View Drive, North City (Torrey Pines Community), San
Diego, San Diego County. APN: 300-160-59

Substantive File Documents: City File; Biological Resources Technical Report, dated
May, 2007; Report of Preliminary Geotechnical Investigation, dated November 8,
2005, and including April, 2007 Addendum; Mitigated Negative Declaration

STAFF NOTES:

Summary of Staff’s Preliminary Recommendation: The Commission found, on February
7, 2008, that substantial issue exists regarding the grounds upon which this appeal was
filed. As approved by the City of San Diego, this development would have significant
impacts on both coastal sage scrub (CSS) and southern maritime chaparral (SMC) located
adjacent to the MHPA, that would be inconsistent with the applicable land use plans
(LUPs) and the certified Implementation Plan (IP) regarding protection of
environmentally sensitive lands

This project was originally scheduled for DE NOVO hearing in April, but the applicants
submitted written comments the day before the hearing that necessitated a staff response.
The applicants claimed that the project is not appealable, stating that the site is not
between the first public road and the sea, along with a contention that the special
conditions do not allow reasonable use of the site. Thus, the item was postponed.

The main issues here are to demonstrate that the project is appealable and determine what
reasonable use on an existing legal lot is. Generally, a single house on a single legal lot
provides reasonable use of a site. There is nothing in the City’s LCP, or the Coastal Act
for that matter, that would require the City to approve a subdivision that results in
sensitive biological resource impacts. The subject site is a vacant legal lot, and approval



A-6-NOC-07-130
Page 2

of a modestly-sized single home would achieve reasonable use of the site. Such a home
can be sited on the subject property without impacts to sensitive biological resources
adjacent to the MHPA, either from the home or from required fuel management.

In this particular case, staff recommends approval of the coastal development permit,
including the proposed subdivision, with special conditions requiring a significant
redesign by re-siting of the proposed homes, and associated fuel management, outside of
sensitive areas. This recommendation is possible only because the non-constrained (by
sensitive biological resources adjacent to the MHPA) portion of the site is large enough
to accommodate two reasonably-sized homes without impacts. Therefore, some of the
recommended special conditions address the necessary revisions to existing plans, such
as the Tentative Parcel Map (TMP), architectural plans, landscaping plan, etc., along with
exterior color treatments to minimize visual impacts. Two of the conditions require
recorded restrictions to incorporate all permit conditions and to protect on the site
sensitive biological resources, and another advises that no additional development can
occur on the property without further review, in the form of an amendment to this coastal
development permit or separate new coastal development permit, from the Coastal
Commission or appropriate local government. The final condition upholds all conditions
of the City approvals based on non-Coastal Act requirements.

I.  PRELIMINARY STAFF RECOMMENDATION:

The staff recommends the Commission adopt the following resolution:
MOTION: I move that the Commission approve Coastal
Development Permit No. A-6-NOC-07-130 pursuant to
the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote. Passage of this motion will result in approval of the
permit as conditioned and adoption of the following resolution and findings. The motion
passes only by affirmative vote of a majority of the Commissioners present.

RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the development as
conditioned will be in conformity with the certified local coastal program and the public
access and recreation policies of Chapter 3 of the Coastal Act. Approval of the permit
complies with the California Environmental Quality Act because either 1) feasible
mitigation measures and/or alternatives have been incorporated to substantially lessen
any significant adverse effects of the development on the environment, or 2) there are no
further feasible mitigation measures or alternatives that would substantially lessen any
significant adverse impacts of the development on the environment.
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Il. Standard Conditions.

See attached page.

I11. Special Conditions.

The permit is subject to the following conditions:

1. Revised Final TPM/Building Plans. PRIOR TO THE ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the Executive
Director for review and written approval, final, full-size plans, approved by the City of
San Diego, that include the following:

e A revised tentative parcel map eliminating resource impacts and identifying open
space to be preserved in perpetuity pursuant to Special Condition #7.

e A revised site plan, including all required fuel management areas, overlain on a
vegetation map.

e Revised floor plans and elevations of the proposed homes.

Revised plans shall eliminate all encroachments into the upland native plant communities
of coastal sage scrub and southern maritime chaparral located adjacent to the MHPA.
Encroachments into non-native grasslands and a small isolated patch of disturbed coastal
sage scrub (not adjacent to the MHPA) located in the northwestern corner of the site
adjacent to Racetrack View Drive are allowed.

The permittee shall undertake the development in accordance with the approved final
plans. Any proposed changes to the approved plans shall be reported to the Executive
Director. No changes to the plans shall occur without a Coastal Commission approved
amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.

2. Revised Final Landscaping Plan. PRIOR TO THE ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submit for the review and
written approval of the Executive Director, a revised final landscaping plan developed in
consultation with the California Department of Fish and Game and approved by the City
of San Diego. Said plan shall be in substantial conformance with the plans approved by
the City of San Diego (City’s Exhibit “A”), but shall be revised to include the following:

a. A plan showing the type, size, and location of all landscape species to be retained,
removed and planted on site and shall include, at a minimum, 4 trees (minimum 24-
inch box or 5-foot trunk height minimum) or 4 similarly sized non-invasive plant
species to be located adjacent to the northern/northeastern side of the proposed
residence(s) in a manner that will maximize screening of the structure and/or upon
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maturity will exceed the roofline of the residence so as to break up the facade of the
structure from views from San Dieguito Lagoon and Interstate 5.

b. All landscaping shall be drought-tolerant and native or non-invasive plant
species, except that use of drought-tolerant, non-invasive ornamental species is
allowed as a small garden component. No plant species listed as problematic and/or
invasive by the California Native Plant Society, the California Invasive Plant
Council, or as may be identified from time to time by the State of California shall be
employed or allowed to naturalize or persist on the site. No plant species listed as
‘noxious weed’ by the State of California or the U.S. Federal Government shall be
utilized.

c. The applicant shall provide a written commitment that all required plantings shall
be maintained in good growing condition, and whenever necessary, shall be replaced
with new plant materials to ensure continued compliance with applicable landscape
screening requirements.

d. Rodenticides containing any anticoagulant compounds (including, but not limited
to, Warfarin, Brodifacoum, Bromadiolone or Diphacinone) shall not be used.

e. Five years from the date of issuance of the coastal development permit, the
applicant shall submit for review and written approval of the Executive Director, a
landscape monitoring report, prepared by a licensed Landscape Architect or
qualified Resource Specialist, which certifies the on-site landscaping is in
conformance with the landscape plan approved pursuant to this Special Condition.
The monitoring report shall include photographic documentation of plant species and
plant coverage.

If the landscape monitoring report indicates the landscaping is not in conformance
with or has failed to meet the performance standards specified in the landscaping
plan approved pursuant to this permit, the applicant, or successors in interest, shall
submit a revised or supplemental landscape plan for the review and written approval
of the Executive Director. The revised landscaping plan must be prepared by a
licensed Landscape Architect or Resource Specialist and shall specify measures to
remediate those portions of the original plan that have failed or are not in
conformance with the original approved plan.

The permittee shall undertake the development in accordance with the approved plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Commission-approved amendment to the
permit unless the Executive Director determines that no such amendment is legally
required.

3. Exterior Treatment. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall submit for the review and written
approval of the Executive Director, a color board or other indication of the exterior
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materials and color scheme to be utilized in the construction of the proposed residential
addition. This document shall comply with the following requirement:

a. The color of the proposed residence(s) and roof permitted herein, along with any
proposed fences or walls, shall be restricted to colors compatible with the
surrounding environment (earth tones) including shades of green, brown, and gray,
with no white or light shades and no bright tones except as minor accents.

b. All proposed external windows on the east and north sides of the residence(s)
visible from Interstate 5 or the San Dieguito Lagoon shall be comprised of non-glare
glass. No clear glass windscreens, clear glass railings around decks, or clear glass in
perimeter or fire walls shall be installed on the site.

The permittee shall undertake the development in accordance with the approved color
board. Any proposed changes to the approved color board shall be reported to the
Executive Director. No changes to the color board shall occur without a Coastal
Commission approved amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

4. Grading/Erosion Control. PRIOR TO THE ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicants shall submit to the Executive Director for
review and written approval, final grading and erosion control plans that have been
approved by the City of San Diego. The plans approved shall contain written notes or
graphic depictions demonstrating that all permanent and temporary erosion control
measures will be developed and installed prior to or concurrent with any on-site grading
activities and include, at a minimum, the following measures:

a. Placement of a silt fence around the project anywhere there is the potential for
runoff. Check dams, sand bags, straw bales and gravel bags shall be installed as
required in the City’s grading ordinance. Hydroseeding, energy dissipation and a
stabilized construction entrance shall be implemented as required. All disturbed
areas shall be revegetated after grading.

b. The site shall be secured daily after grading with geotextiles, mats and fiber
rolls; only as much grading as can be secured daily shall be permitted. Concrete,
solid waste, sanitary waste and hazardous waste management BMP’s shall be used.
In addition, all on-site temporary and permanent runoff and erosion control devices
shall be installed and in place prior to commencement of construction to minimize
soil loss from the construction site.

c. If grading is to occur during the rainy season (October 1% to April 1%) of any
year, the applicant shall submit to the Executive Director for review and written
approval, a program for monitoring the condition of erosion control devices and the
effectiveness of the erosion control program. The monitoring program shall
include, at a minimum, monthly reports beginning November 1* of any year
continuing to April 1%, which shall be submitted to the Executive Director for
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review and written approval at the end of each month. The reports shall be
completed by a licensed engineer and shall describe the status of grading operations
and the condition of erosion control devices. Maintenance of temporary erosion
control measures is the responsibility of the applicant, including replacement of any
devices altered or dislodged by storms. Desilting basin maintenance, including
removal of accumulated silt, shall occur prior to the onset of the rainy season and
on an as-needed basis throughout the season.

d. Landscaping shall be installed on all cut and fill slopes prior to October 1st with
temporary or permanent (in the case of finished slopes) erosion control methods.
Said planting shall be accomplished under the supervision of a licensed landscape
architect, shall provide adequate coverage within 90 days, and shall utilize
vegetation of species compatible with surrounding native vegetation, subject to
Executive Director approval.

The permittee shall undertake development in accordance with the approved grading and
erosion control plans. Any proposed changes to the approved grading and erosion control
plans or grading schedule shall be reported to the Executive Director. No changes to the
plans shall occur without a Coastal Commission approved amendment to this coastal
development permit unless the Executive Director determines that no amendment is
legally required.

5. Final Drainage Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for
review and written approval, a final drainage and runoff control plan in substantial
conformance with plans approved by the City of San Diego (City’s Exhibit “A”),
documenting, graphically and through notes on the plan, that runoff from the roof(s),
driveway(s) and other impervious surfaces will be directed through vegetation into the
street storm drain system.

The permittee shall undertake the development in accordance with the approved plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Coastal Commission approved amendment
to this coastal development permit unless the Executive Director determines that no
amendment is legally required.

6. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for
review and approval documentation demonstrating that the applicant has executed and
recorded against the parcel(s) governed by this permit a deed restriction, in a form and
content acceptable to the Executive Director: (1) indicating that, pursuant to this permit,
the California Coastal Commission has authorized development on the subject property,
subject to terms and conditions that restrict the use and enjoyment of that property; and
(2) imposing the Special Conditions of this permit as covenants, conditions and
restrictions on the use and enjoyment of the Property. The deed restriction shall include a
legal description and graphic depiction of the entire parcel or parcels governed by this
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permit. The deed restriction shall also indicate that, in the event of an extinguishment or
termination of the deed restriction for any reason, the terms and conditions of this permit
shall continue to restrict the use and enjoyment of the subject property so long as either
this permit or the development it authorizes, or any part, modification, or amendment
thereof, remains in existence on or with respect to the subject property.

7. Open Space and Conservation Easement

A. No development, as defined in section 30106 of the Coastal Act shall occur in
the on-site coastal sage scrub or southern maritime chaparral vegetation adjacent
to the MHPA, as shown in Exhibit #8 except for:

1. maintenance of the existing utility easement that crosses the site in a general
southeast to northwest direction;

2. maintenance of that portion of the existing desilting basin located in the
northeast portion of the site, and extending into the adjacent MHPA lands;

AND
3. installation of minor drainage pipes.

B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the applicant shall execute and record a document in a form and
content acceptable to the Executive Director, irrevocably offering to dedicate to a
public agency or private association approved by the Executive Director an open
space and conservation easement for the purpose of habitat conservation. Such
easement shall be located over all coastal sage scrub and southern maritime
chaparral vegetation, as shown in Exhibit #8 The recorded document shall
include graphic depictions and legal descriptions of both the applicant’s entire
parcel and the easement area. The recorded document shall also reflect that
development in the easement area is restricted as set forth in this permit condition.

C. The offer shall be recorded free of prior liens and encumbrances which the
Executive Director determines may affect the interest being conveyed. The offer
shall run with the land in favor of the People of the State of California, binding all
successors and assignees, and shall be irrevocable for a period of 21 years, such
period running from the date of recording.

8. Future Development Restriction

A. This permit is only for the development described in coastal development
permit No. A-6-NOC-07-130. Except as provided in Public Resources Code
section 30610 and applicable regulations, any future development as defined in
PRC section 30106, including, but not limited to, a change in the density or
intensity of use land, shall require an amendment to Permit No. A-6-NOC-07-130
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from the California Coastal Commission or shall require an additional coastal
development permit from the California Coastal Commission or from the
applicable certified local government.

9. Other Special Conditions from City of San Diego. Except as provided by this
coastal development permit, this permit has no effect on conditions imposed by the City
of San Diego pursuant to an authority other than the Coastal Act.

IV. Findings and Declarations.

The Commission finds and declares as follows:

1. Detailed Project Description/History. The proposed development involves the
subdivision of a vacant 1.84 acre site into two .92 acre lots. Also proposed is the
construction of a 5,430 sg. ft. single-family residence with attached 1,120 sq. ft. garage
and 570 sq. ft. guest house above part of the garage on proposed Parcel 1, and a 5,000 sq.
ft. single-family residence with attached 960 sg. ft. garage on proposed Parcel 2. Except
for the guesthouse above the garage, both houses are one story in height. The house on
proposed Parcel 1 will attain a maximum height of 29.2 feet at the guesthouse, with most
of the other rooflines at 21 feet. The highest point of the house on proposed Parcel 2 is
29.6 feet at the chimney, with varying lower rooflines for the remainder of the house.
The project site is located along the southern slopes of the San Dieguito River Valley, on
the south side of Racetrack View Drive (2835) in the City of San Diego (Torrey Pines
Community), adjacent to portions of the Crest Canyon Open Space.

The subject site has been addressed by the Commission on at least four separate
occasions, including February 7, 2008, when Substantial I1ssue was found regarding the
City’s permit for the subject development. Going back to the first action on the site, in
August, 1978, the Commission approved a four-lot subdivision (CDP #F6210) on a 38.8-
acre vacant parcel that included this property, and dedication of 5 acres north of San
Dieguito Drive (later renamed Racetrack View Drive for that portion east of the City of
Del Mar). Then, in 1988, the Commission approved two permits for the site: CDP #6-88-
92 and #6-88-364. CDP #6-88-92 proposed re-subdivision of the four lots created in
F6210 into the current lot configuration, plus construction of a home on Parcel 1. The
applicant was already processing building permits for two homes (the other on Parcel 2),
when it was discovered that there had been landslides on the site. This required extensive
excavation and recompaction of the soils, and some adjustment to the building footprint.
The applicant returned to the Commission that same year with CDP application #6-88-
364. This incorporated all the elements of CDP #6-88-92, along with the additional
grading and site adjustments required to address the landslides, and the home on Parcel 2;
the Commission approved that permit and the applicant abandoned CDP #6-88-92. The
subject site is Parcel 4 of the 1988 subdivision.

CDP #6-88-364 required recordation of open space deed restrictions on the steep slopes
with native vegetation along the southern portions of all four lots. In 1988, native
vegetation was only considered sensitive if it occurred on steep slopes, so the open space
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restrictions did not apply to the Coastal Sage Scrub (CSS) and Southern Maritime
Chaparral (SMC) on the majority, flatter portion of the site. This deed restriction
contains the language “unless approved by the Coastal Commission or its successor in
interest,” such that the subject permit approval is consistent with the existing recorded
documents.

The 1988 permit also discussed the potential for future subdivision of Parcels 3 and 4,
which are significantly larger than Parcels 1 and 2 of the 1988 subdivision. Apparently,
the City was conducting discretionary review at that time for subdivisions on Parcels 3
and 4, such that they were expected to be submitted for Commission review in the near
future. Since the Commission, and its staff, were only protecting sensitive biological
resources if they occurred on steep slopes in 1988, any on-site habitat outside the open
space deed restriction area was not considered to be an issue. In any case, the potential
subdivisions of Lots 3 and 4 did not occur at that time. Lot 3 was subsequently
subdivided and there is now one home built and another under construction on that site.

The subject site is located generally within the multi-community area of the North City
LCP segment, and more specifically, within the Torrey Pines community of that segment.
Thus, planning policies from both certified documents (North City LCP Land Use Plan &
Torrey Pines Community Plan) apply to the proposed development. The North City LUP
is a certified document dating back to the early 1980’s. It specifically addressed the four
communities (University, Torrey Pines, Mira Mesa, and North City West) that were
identified within its boundaries at that time. Several additional North City communities
have split off or otherwise been created within this same geographical area and some
have since been renamed. That original document included mostly general planning
policies addressing the broad range of resources within the LCP segment. The document
is still in use, but, if more detailed individual LUPs for each subarea have been certified,
they generally take precedence.

This site is within the Torrey Pines Community of North City, and a Torrey Pines
Community Plan/LCP Land Use Plan was effectively certified in April, 1996. That
document includes the following statement, on Page 19:

The North City Local Coastal Program — Land Use Plan as amended remains in
full force and effect. However, should any policies contained in this document
conflict with the previously adopted LCP Land Use Plan, this document shall take
precedence.

As the citation indicates, both the original North City Land Use Plan (LUP) and the more
recent Torrey Pines Community Plan apply to the subject site. The North City LUP
covers the entire geographic area of North City, with the individual community plans
each addressing only one subset of North City. The original document contained more
general policies, many taken verbatim from Chapter 3 of the Coastal Act, whereas the
individual plans contain more specific policies applicable to each separate community.
Within the Torrey Pines community, the Torrey Pines Community Plan takes precedence
over the North City LCP Land Use Plan only if there are conflicts between the two
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documents. The Commission does not identify any conflicts between the resource
protection policies within the North City LUP and those in the Torrey Pines Community
Plan.

2. Appealability of the Proposed Development. The applicable portions of
Section 30603 of the Coastal Act describe appealable area in this way:

(a) After certification of its local coastal program, an action taken by a local
government on a coastal development permit application may be appealed to the
commission for only the following types of developments:

(1) Developments approved by the local government between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any
beach or of the mean high tide line of the sea where there is no beach, whichever
is the greater distance. ...

...(b)(1) The grounds for an appeal pursuant to subdivision (a) shall be limited to
an allegation that the development does not conform to the standards set forth in the
certified local coastal program or the public access policies set forth in this division.

In addition, Section 30115 of the Coastal Act defines “sea,” in part, as:
“Sea” means the Pacific Ocean and all harbors, bays, channels, estuaries, salt
marshes, sloughs, and other areas subject to tidal action through any connection with
the Pacific Ocean, excluding nonestuarine rivers, streams, tributaries, creeks, and
flood control and drainage channels. ...

Finally, Section 13011 of Division 5.5 of the California Code of Regulations defines the
“first public road paralleling the sea” in the following way:

The “first public road paralleling the sea” means that road nearest to the sea, as
defined in Section 30115 of the Public Resources Code, which:

(@) Is lawfully open to uninterrupted public use and is suitable for such use;
(b) Is publicly maintained;

(c) Is an improved, all-weather road open to motor vehicle traffic in at least one
direction;

(d) Is not subject to any restrictions on use by the public except when closed due to an
emergency or when closed temporarily for military purposes; and

(e) Does in fact connect with other public roads providing a continuous access
system, and generally parallels and follows the shoreline of the sea so as to include all
portions of the sea where the physical features such as bays, lagoons, estuaries, and
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wetlands cause the waters of the sea to extend landward of the generally continuous
coastline.

On December 13, 2007, the Coastal Commission’s San Diego office received a Notice of
Final Action (NOFA) from the City of San Diego, for a project at 2835 Racetrack View
Drive. The NOFA identified this as an appealable coastal development permit, and we
sent the Notification of Appeal Period to the City and the applicants on December 14,
2008. Only after appeals were filed on December 28, 2007, and after the Commission
found Substantial Issue on February 7, 2008, did the City reverse its position and send a
“corrected” NOFA stating that the project was not appealable. Both the original NOFA,
as stated previously, and the City’s staff report, identified the permit as appealable.

Around 2004-2005, while investigating a potential violation in the larger subdivision to
the east of the project site, the Commission staff realized that this area was not being
correctly identified as appealable, even though it was clearly between the first public road
and the sea. This error had gone unnoticed by City and Commission staffs alike for
several years. Since that time, when the Commission staff brought this situation to the
notice of several City staffers, the City’s NOFAs have identified projects in this general
area as appealable, although this is the first development that has actually generated an
appeal.

The applicants’ attorney asserts that the project is not appealable because the project site
is not identified as appealable on the City’s draft post-certification maps, that Racetrack
View Drive is the first public road and, because the project is on the “inland” side of the
road, the project site is not between the first public road and the sea.

To begin with, the draft post-certification maps delineating permit and appeals
jurisdiction have never been finalized or adopted by the Commission. While it is true
that the City did submit a set of draft post-certification maps for review by Commission
staff, numerous errors were identified on those maps by Commission staff. Many
attempts have occurred, both by Commission staff and by the City, to arrive at a set of
maps ready for certification, including ongoing efforts at this time.

As the applicants note, the City’s Land Development Code refers to the appealable areas
within the City and states: “[t]he appealable area is shown on Map Drawing No. C-730,
on file in the office of the City Clerk, as Document No. 00-17067-1; however this map
may be updated as appropriate and may not include all lands involving post-LCP
certification appeal.” (emphasis added). The map referenced here is only a draft, with
many geographic areas unresolved, such as the subject area, and it has never been
presented to or adopted by the Commission, due to these numerous errors. Even if the
map had been fully certified, the LCP language explicitly recognizes that the map may
not include all lands that are within the appeals area. Clearly that is the case here, where
the subject site is not included within the appealable area of the draft, uncertified map,
but it is located between the first public road and the sea, as discussed below.
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Contrary to the applicants’ contention, and what the City’s proposed draft post-
certification maps may represent, Racetrack View Drive is not the “first public road
paralleling the sea,” since it ends in a cul-de-sac west of Interstate 5 (I-5). Although
Racetrack View Drive appears to meet the first four criteria in the California Code of
Regulations citation (a-d, above), it does not meet the criteria identified in part ().
Because Racetrack View Drive ends in a cul-de-sac, it is not a public road that connects
to a continuous access system. Thus, there is no public road, as defined in the
Commission’s regulations, between the subject site and the lagoon, therefore the
development is located between the first public road and the sea, and is appealable. The
“first public road” designation is not a fixed location, as the addition of new public
through streets, vacation of old ones, and changes in resources and tidal prism can require
adjustments from time to time. Exhibit #11 demonstrates the most conservative location
for the first public road through this area.

The applicants have also questioned whether tidal action extends as far inland as the
subject property. The City of San Diego has erroneously identified Camino del Mar as
the first public road. There are extensive salt marshes and channels east of Camino del
Mar, however, which shows that tidal influence extends at a minimum beyond Camino
del Mar, which is why the City’s designation of this road as the first public road is
incorrect. As explained above, Racetrack View Drive does not meet the criteria for the
first public road; therefore, regardless of whether tidal action extends as far east as the
subject site, there is still no public road between the project and the salt marshes and
channels that exist east of Camino del Mar. In fact, the next through public road east of
Camino del Mar is 1-5; thus, everything west of I-5 in this river valley is between the first
public road and the sea. In reality, tidal action exists far east of 1-5, both historically and
as currently being enhanced by the San Dieguito River Valley Restoration Plan. Before
the restoration activities began, some salt marsh was found as far east as Horsepark, and
the movement of tides can be seen in the river channel that far east. A 2003 study
conducted by scientists associated with the lagoon restoration demonstrated tidal action
both east and west of Interstate 5.

In summary, the subject site is between the first continuous public road and the sea. In
addition, tidal action extends to, and well eastward of, the subject site. Therefore, the
Commission finds the site appealable as described in the previous Coastal Act and
California Code of Regulations citations.

3. Biological Resources. The City’s Land Development Code (LDC) defines
sensitive biological resources as follows:

Section 113.0103 Definitions

[...]

Sensitive biological resources means upland and/or wetlands areas that meet any
one of the following criteria:
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(a) Lands that have been included in the City of San Diego Multiple Species
Conservation Program Preserve;

(b) Wetlands;

(c) Lands outside the MHPA that contain Tier | Habitats, Tier Il Habitats,
Tiers I11A Habitats, or Tier I11B Habitats;

(d) Lands supporting species or subspecies listed as rare, endangered, or
threatened under Section 670.2 or 670.5, Title 14, California Code of
Regulation, or the Federal Endangered Species Act, Title 50, Code of
Federal Regulations, Section 17.11 or 17.12, or candidate species under
the California Code of Regulations;

(e) Lands containing habitats with Narrow Endemic Species as lasted in the
Biology Guidelines in the Land Development manual;

(F) Lands containing habitats of covered species as listed in the Biology
Guidelines in the Land Development Manual. *

The North City Land Use Plan component of the City’s certified LCP contains provisions
for protection of sensitive habitat areas, as follows:

Page 17 - Item 19. Determine existing land use designations relative to resource
protection in environmentally sensitive areas and adjacent buffer areas.

Page 17 - first goal: To preserve and enhance the unique natural environment.

Page 63 - 7" bullet: Sites within the San Dieguito Lagoon Restoration Plan [1979
plan addressing only areas west of 1-5] area which are privately owned should
either be purchased by the Federal or State government, or be allowed to develop
privately in a manner which is environmentally and financially supportive of the
goals and recommendations of the enhancement plan. ...

Page 68 - last paragraph: Another important natural area is Crest Canyon. It
extends north from Del Mar Heights Road to San Dieguito Lagoon and includes
about 130 acres of native coastal chaparral, a Torrey Pine grove, and sandstone
cliffs. Crest Canyon has been acquired by the City and surrounding property
owners for open space. This designation precludes future development and
virtually assures this beautiful canyon of remaining in a natural state. [It should
be noted that the subject site is not located within the main canyon of the Crest
Canyon Open Space, but is at the mouth of the next canyon to the east which is
also within the same mapped open space area.]

Page 73 - Environmentally sensitive habitat areas should be protected against any
significant disruption of habitat values, and only those uses dependent on and
compatible with such resources should be allowed within such areas...

Page 74 - Development should be sited and designed to prevent impacts which
would significantly degrade environmentally sensitive habitat areas.
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Page 84 - New development should first be located adjacent to developed areas
able to accommodate it, and where it will not have significant adverse effects on
coastal resources.

The following citations addressing biological resources are from the certified Torrey
Pines Community Plan:

Page 5, Key Policies:

1. All development adjacent to open space areas shall be designed to reduce
visual and development impacts.

3. Residential development shall reflect the diversity of existing homes in the
community, and shall be in compliance with all development regulations.

Page 9, the following were identified as issues to the community:

Development and construction impacts to environmentally sensitive areas,
including sedimentation, erosion, visual impacts, and encroachment.

The lack of protection of environmentally sensitive resources

Page 26, the following goals:
1. Ensure long term sustainability of the unique ecosystems in the Torrey Pines
Community, including all soil, water, air, and biological components which

interact to form healthy functioning ecosystems.

2. Conserve, restore, and enhance plant communities and wildlife habitat,
especially habitat for rare, threatened, and endangered species.

Page 29, the following policies:

1. Land uses adjacent to environmentally sensitive habitats shall not negatively
impact those areas.

2. Development impacts to rare, threatened, endangered, or candidate species
shall be minimized or eliminated.

3. No filling, clearing, grubbing, or other disturbance of biologically sensitive
habitats shall be permitted without approved mitigation plans.

Page 31, policies for San Dieguito Lagoon and River Valley:

4. Development adjacent to the lagoon should be designed to avoid

sedimentation, erosion or other potential impacts which degrade the quality of the
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water resources, and should preserve existing public views. The following
measures to reduce grading impacts should be utilized where appropriate:
minimize grading during the rainy season, install sediment basins and/or energy
dissipating structures, and ensure revegetation and stabilization of slopes before
the onset of the rainy season. To reduce visual impacts, development should be
low-profile and screened from view by landscaped buffers.

6. Protect, preserve and enhance the variety of natural features within the San
Dieguito River Valley including the floodplain, the open waters of the lagoon and
river, wetlands, marshlands and uplands.

Page 119, under Local Coastal Program Policies/Visual Resources policies:

5. Landscaping of properties adjacent to open space areas shall not use invasive
plant species. Landscaping adjacent to these areas should use plant species
naturally occurring in that area.

6. New residential development shall be compatible with the existing
neighborhood, and designed to blend into adjacent natural open space areas. Only
low-profile dwellings designed to fit with the natural terrain and not be visually
prominent from the canyon floor shall be allowed. For development located in
visually prominent areas adjacent to [open] space areas, building colors and
materials shall be limited to earth tones and colors subordinate to the surrounding
natural environment which minimize the development’s contrast with the
surrounding hillsides and open space areas.

In addition, because the subject site contains identified sensitive biological resources, the
development is subject to the development provisions for sensitive biological resources
contained in the Environmentally Sensitive Lands (ESL) Regulations of the City’s
certified Implementation Plan. The purpose of the ESL Regulations is to protect and
preserve environmentally sensitive lands within the City and the viability of the species
supported by those lands. Applicable provisions include the following:

143.0140 General Development Regulations for all Environmentally Sensitive
Lands

Development that proposes encroachment into environmentally sensitive lands or that
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the
following regulations:

[...]

(c) No building lot shall be created that provides such a small development area that
future reasonable development of the lot will require additional encroachment
into environmentally sensitive lands beyond the maximum allowable
development area of the original, unsubdivided premises. If additional
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development area is proposed for a lot that would exceed the maximum allowable
development area of the original, unsubdivided premises, a deviation in
accordance with Section 143.0150 is required, regardless of the lot size and the
existing development area of the individual lot.

143.0141 Development Regulations for Sensitive Biological Resources

Development that proposes encroachment into sensitive biological resources or that
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the
following regulations and the Biology Guidelines in the Land Development Manual.

[...]

(h) Outside the MHPA, encroachment into sensitive biological resources is not
limited, except as set forth in Section 143.0141(b)* and (g)*.

* The two exceptions referred to in the above citation are wetlands and their buffers,
and designated open space.

The subject site contains essentially three vegetation communities: disturbed non-native
grassland (.92 acres), coastal sage scrub (.38 acres) and southern maritime chaparral (.53
acres). Included within these native habitat areas is the Del Mar Mesa Sand Aster (which
is considered sensitive by the California Native Plant Society). In addition, the California
Gnatcatcher has been observed on the site in the coastal sage scrub habitat located
adjacent to the MHPA. The project site is not within the City’s Multi-Habitat Planning
Area (MHPA), but the MHPA borders the site on the south, east and across Racetrack
View Drive to the north and contains the same vegetation communities that are found on
the site.

The proposed project will result in direct impacts to both coastal sage scrub (CSS) and
southern maritime chaparral (SMC). Habitat impacts will result from the actual
development (homes, driveways, landscaping) and necessary fuel management for fire
safety. Impacts include removal of .35 acres of CSS and .19 acres of SMC.
Approximately 500 Del Mar Mesa Sand Aster individuals were found scattered over the
site; some will be impacted, but the biology report did not identify how many. Proposed
mitigation for upland habitat impacts is through a combination of on-site preservation of
the remaining on-site habitat (through a conservation easement) and payment into the
City’s Habitat Acquisition Fund; mitigation for the loss of Del Mar Mesa Sand Asters
was considered to be included in these measures.

The SMC is defined as a Tier | habitat area and the CSS is Tier Il, thus these habitat areas
are both sensitive biological resources, as defined in the LDC. In addition, the site
contains sensitive biological resources due to the presence on-site of Del Mar Sand Aster
individuals and gnatcatchers, both of which are covered species listed in the Biology
Guidelines in the Land Development Code.
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As proposed, and approved by the City of San Diego, the project will result in adverse
impacts to these sensitive biological resources in the form of direct impacts to CSS (.35
acres) and SMC(.19 acres), that are otherwise avoidable. The property is large enough
that several alternatives to the proposed design are possible. These will be discussed in
detail in a subsequent finding. The applicant disagrees that all impacts to sensitive
resources on the property could be avoided. This is based on the fact that the City
considers the non-native grasslands to be environmentally sensitive and requiring
mitigation, and no development can occur on either the existing lot or with the proposed
subdivision without impacting those non-native grasslands. The applicant also argues
that because the site is not located within the MHPA, the applicant is allowed to develop
the entire site, even for a single home, impacting all vegetation, so long as mitigation is
performed.

The Coastal Commission has not interpreted the resource protection policies of the Act or
certified LCPs to allow all impacts at any cost to sensitive resources. The numerous
policies cited above in both the North City Land Use Plan and the Torrey Pines
Community Plan are designed to protect sensitive biological resources and to minimize
the impact of new development on these resources. In addition, Section 143.0140 of the
ESL regulations states that allowable development area is based on an existing lot or
premises. The determination of the allowable development area should be based on
application of all applicable LUP policies and, in this case, the ESL regulations to
accommodate reasonable use recognizing any resource constraints.

The policies of the Torrey Pines Community Plan require that land uses adjacent to
environmentally sensitive habitats must not negatively impact those areas and that
impacts to rare or threatened species must be minimized or eliminated. (See page 29).
Whenever sensitive resources are present, therefore, impacts to those resources must
always be avoided if possible, then potentially minimized and mitigated depending on the
circumstances. Policies that provide for preventing or minimizing impacts should be
considered in a manner that is most protective of the resource if impacts may be allowed
at all. Therefore, in this particular case, to conform to the applicable LUP policies, the
allowable development area should not encroach into environmentally sensitive lands if it
is possible to avoid such impacts. Where impacts are unavoidable, they should be
minimized.

It must be recognized that this property has no right or entitlement to a subdivision. As
an existing, subdivided legal lot it is entitled only to reasonable use of that one lot, which
is generally interpreted to mean one modest single-family residence. The City was under
no obligation to approve a subdivision when the resulting project had impacts to sensitive
biological resources adjacent to the MHPA. Neither was the City required to approve the
specific, large homes that were proposed, when other projects could avoid impacts to
sensitive biological resources adjacent to the MHPA. It is only because the site is large
enough to accommodate two homes without impacts to sensitive biological resources
adjacent to the MHPA that the Commission can find subdivision of the property into two
lots to be consistent with the certified LCP, and particularly with the certified LUP
documents that apply to the site, when the ESL regulations are intended to implement
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those policies. As noted above, in a previous CDP action on the site, it was
acknowledged that future subdivision of the site may occur. However, no approval of
such occurred. The reason the potential future subdivision was mentioned in prior staff
reports was simply to put the applicants on notice that when and if such a proposal
occurs, a report addressing geotechnical issues needed to be submitted. Thus, the
applicants’ claim of entitlement is not accurate.

Regarding the resources on this particular site, the City’s Land Development Code does
not consider the three vegetation types on the site, southern maritime chaparral (Tier I),
coastal sage scrub (Tier I1) and non-native grasslands (Tier I11), as being equal in value,
nor do they require the same level of mitigation. Although the Commission
acknowledges that non-native grasslands do perform many of the same functions as
native grasslands, they would not typically be considered as important a resource to
protect as are the other identified habitats on the site, unless they supported rare or listed
species. Therefore, impacts to these habitat areas are less significant than impacts to the
Tier I and Tier 11 habitats also present on the site.

The City of San Diego created its Multiple Species Conservation Plan (MSCP) in the
mid-90’s, in response to the state’s Natural Communities Conservation Plan (NCCP)
legislation. Based on the MSCP requirement to preserve the best habitats, along with
connecting habitats to provide corridors for wildlife movement, the City created the
Multi-Habitat Preserve Area (MHPA). However, the MSCP/MHPA was never
incorporated into the City’s LCP, although it is referenced in the newer certified LUPs of
the City, and in portions of the certified IP as well. Because the program itself is not
certified as part of the LCP, it is not a legal standard of review for CDPs. Since most
City-issued CDPs are associated with other local discretionary permits, however, the
MSCP provisions are typically relied upon by the City for most City actions.

It should also be noted that while the subject site is not located within the mapped
MHPA, the MHPA is currently composed of mostly public lands. Private lands were
only included in the MHPA when the property owner was willing to allow that
designation. Otherwise, the MHPA boundaries simply exclude the private properties,
regardless of the resources on the private sites. In this particular case, the MHPA follows
the property boundary on the east and south of the subject site exactly, as well as across
Racetrack View Drive to the north. The same sensitive biological resources that occur on
the subject site are located on the adjacent MHPA lands. Thus, the fact that the on-site
sensitive biological resources adjacent to the MHPA (as determined by the Commission’s
ecologist) is not included in the MHPA appears to be based not on ground truthing the
resources but on the large-scale aerials used by the City to map the conceptual boundaries
of the MHPA.. On its face, this would not appear consistent with the intent of the NCCP
program overall, nor with the City’s ongoing practice of doing site-specific mapping
when a project is proposed and then adjusting the MHPA boundaries accordingly.

The City’s MHPA mapping has thus resulted in the City applying a lower standard of
review for those on-site sensitive biological resources adjacent to the MHPA, even
though they extend beyond the site and are really part of the overall sensitive biological
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resources of the MHPA that surrounds, or is adjacent to, the site on the north, east and
south. Moreover, the MSCP was never certified as part of the City’s LCP, and the
standard of review here is solely the provisions of the certified LCP, thus any MSCP
policies related to development outside of the MHPA that are not also adopted in some
fashion into the LCP are not relevant to the Commission’s determination of whether this
project is consistent with the certified LCP. Both the SMC (Tier 1) and the CSS (Tier II)
are considered very environmentally sensitive lands pursuant to the LCP’s categorization,
and in this case, with several non-impactive alternatives available, the relevant policies of
the certified LUP require that these resources adjacent to the MHPA should not be
disturbed.

The applicants claim that despite the protective policies of the City’s LUP, Section
143.0141(h) of the City’s implementing plan should be interpreted to allow unlimited
impacts to sensitive biological resources, as long as those resources are located outside of
the MHPA. This broad interpretation of 143.0141(h) that would allow complete
elimination of all sensitive biological resources outside of the MHPA is not supported by
the policies in the LUP or other sections of the LDC. For example, Section 143.0140 of
the LDC requires that no building lot shall be created if future reasonable development of
that lot would require encroachment into environmentally sensitive lands beyond that
allowed for development of the unsubdivided premises. This is exactly the situation
presented here, where the applicants could develop their single lot with no impacts to
sensitive resources. Thus, this provision of the ESL prevents subdivision of this property
unless such subdivision would not result in encroachment into environmentally sensitive
lands. If one were to accept the applicants’ interpretation of 143.0141(h), it would
essentially eliminate Section 143.0140(c) of the ESL, as there are no circumstances under
which it could apply. Moreover, Section 143.0141(h) is located in the City’s LDC, which
is intended to implement the policies of the certified LUP. The applicants’ interpretation
of this provision would eliminate protection of sensitive biological resources outside of
the MHPA. This not only does not implement the many LUP policies cited above, but it
directly contradicts those policies. Instead, Section 143.0141(h) is more reasonably
interpreted, in light of the LUP policies and other ESL policies, to mean that
encroachment into sensitive biological resources outside the MHPA is not prohibited, as
it would be if it were treated as environmentally sensitive habitat areas are in the Coastal
Act, but that encroachment is still subject to other applicable policies of the LUP and
ESL that require minimization of that encroachment.

The applicants also claim that the SMC and CSS on the site should not be considered
biologically sensitive habitats because they are not identified on a “Biologically Sensitive
Habitats” map for the Torrey Pines Community Plan. The Torrey Pines Community Plan
is clear, however, that the determination of what constitutes environmentally sensitive
lands will be made on a project-specific basis based on the best information available at
the time of the that determination. See Section 143.0113 of the LDC. Thus, under the
requirements of the LDC, the City and the Commission on appeal must evaluate the
sensitivity of the habitat on the subject property prior to issuance of a CDP.
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In summary, the proposed development is clearly inconsistent with the various resource
protection policies of the North City LCP Land Use Plan and the Torrey Pines
Community Plan that have been cited above. Where there is any potential for
interpreting the LUP and IP differently, the LUP is the controlling document, such that
the IP must be interpreted in a manner most consistent with LUP policies. All relevant
LUP policies must be considered before allowing any impacts to sensitive resources. In
addition, the proposed development is inconsistent with the LDC regarding new
subdivisions. Therefore, Special Condition #1 requires a revision to the site plan that
eliminates all impacts to CSS and SMC adjacent to the MHPA, whether for buildings,
pavement, landscaping, or fuel management. Special Conditions #2-5 require revision to
the rest of the plan package (landscaping, color board, erosion control and drainage
plans) to be consistent with the redesign required in Special Condition #1.

Implementation of two of the special conditions (Special Condition #6 and Special
Condition #7) involve the processing and recordation of a deed restriction and an offer to
dedicate an easement. The purpose of the deed restriction required in Special Condition
#6 is to record all conditions of approval, therefore reminding the current property owner
of his or her duties with respect to the use and upkeep of the site, and notifying any and
all future owners of the property that there are restrictions that run with the land and
continue to be applicable. Special Condition #7 requires the permittees to record an offer
to dedicate the open space area of their site for permanent preservation. Since this open
space portion of the subject site is contiguous with MHPA lands, it is likely the City may
accept the offer and potentially add the area to the MHPA. Only as conditioned, can the
Commission find the proposed development consistent with the entire certified LCP, that
is, with all applicable LUP policies considered, and the IP provisions interpreted in the
manner most consistent with those controlling LUP policies.

4. Potential Project Alternatives. As noted above, the subject site is an existing
undeveloped legal lot. Approximately one-half of the subject site (.92 acres) contains
non-sensitive vegetation (disturbed non-native grasslands). Currently, there is adequate
development area on the existing premises to be developed with a single-family home
and avoid all impacts to on-site sensitive habitats (CSS and SMC) adjacent to the MHPA
from the development itself and necessary brush management. In other words, it is the
subdivision of the existing legal lot into two lots, creating development expectations over
a significantly greater portion of the property, that results in direct impacts to
environmentally sensitive lands; the property owner can develop the existing lot and
achieve economic use of the site without impacts to sensitive biological resources. Thus,
no subdivision need occur to accommodate reasonable development of the subject

property.

However, the Commission is not prohibiting a subdivision of this property through this
action, if the applicant revises the project to avoid sensitive biological resources adjacent
to the MHPA. As stated previously, it would appear there are several viable project
alternatives. First, the applicant could build a single home complex on the existing
property without a subdivision. Recognizing the constraint of the utility easement that
crosses the property and prohibits buildings within it, the applicant could achieve equal or
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greater floor area in a single home at the northern end of the site, and construct a
detached garage, guest house, or other outbuildings south of the utility easement.

Second, the applicants could have the desired subdivision, and construct two smaller
single-story homes on the two resulting legal lots. This would provide homeowners a
greater outdoor area, and still preserve all on-site sensitive biological resources adjacent
to the MHPA . Third, two, 2-story homes could be built. This would allow the
subdivision, plus allow the applicant to construct homes of equal square footage to those
proposed, while cutting the project footprint in half, thus preserving all on-site sensitive
biological resources. The applicants are currently proposing one single-story home, and
one mostly single-story but with a second floor over the garage; both proposed homes are
roughly 29 feet in height (where a maximum of 30 feet is allowed). However, many
good-sized two-story homes are built within the City of San Diego within that same
height limit. Since complete two-story homes would have more bulk, if not more height,
than the single-story homes proposed, this alternative could result in view impacts.
These can be resolved through appropriate design, landscaping, building colors, and
siting.

The applicants have submitted their interpretation of what could be built on two lots if all
sensitive biological resources adjacent to the MHPA are completely avoided. This
drawing is attached as Exhibit #9. The applicants have determined that two-story homes
would not be acceptable to the community, and, because of the utility easement, would
not be desirable for purchase, and believe that reasonable use of the site cannot be
attained without impacts to sensitive biological resources adjacent to the MHPA since the
developable areas are too small for homes compatible with surrounding development.
The Commission notes two problems with the applicants’ submitted drawings and
conclusions. First, the applicants chose to place little boxes in the middle of each
developable area, rather than spreading out and using ALL the developable area, which
would provide both larger homes and also more architecturally-interesting structures.
Since there are no sensitive e biological resources within them, the total 50-foot brush
management areas provide plenty of space for project grading, driveway access, yards,
patios, pools, etc. It is only the homes themselves that are limited to the developable
areas shown in white on the exhibit.

Second, the applicants have identified a biological constraint that wasn’t addressed as
such in prior Commission staff reports, namely, a small, isolated area of disturbed coastal
sage scrub in the northwest corner of the site. This area is surrounded on the east and
south by non-native grasslands, on the west by an existing developed residential lot, and
on the north by Racetrack View Drive. Thus, it is separated and not adjacent to the
MHPA. In addition, no gnatcatchers were identified in this area. Because of the small
size and isolation of the vegetation, the Commission finds this area of vegetation would
not rise to the level of protected sensitive biological resources, and was not so identified
by the Commission’s staff ecologist. As approved by the City, that small bit of
vegetation would be mostly eliminated by proposed driveway improvements. The
determination that that area is not a sensitive biological resource would remove any need
for brush management zones in that part of the site. Thus, although the northern building
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area is significantly more constrained on the applicants’ interpretation sketch, that entire
corner of the site could then be added to the available development area for the northern
house.

Any of these alternatives, and perhaps many more as well, could be designed to avoid all
impacts to southern maritime chaparral and coastal sage scrub adjacent to the MHPA
from either the residences or the required fuel management zones. Although City
regulations would still require mitigation for impacts to non-native grasslands, the
applicants’ mitigation burden would be greatly decreased by not having to mitigate for
huge losses to CSS and SMC. Since a variety of alternatives would be environmentally
preferable to the proposed project, the Commission finds the proposed project
inconsistent with the certified LCP, and can only approve the development as conditioned
to require avoidance of impacts on sensitive biological resources adjacent to the MHPA.

5. Visual Resources. The certified North City LUP contains provisions for
protection of visual resources within the Coastal Zone. Applicable provisions include the
following:

Page 17 - Item 21. Protect the visual integrity of future development on the slopes
above San Dieguito Lagoon, at the Interstate 5-Carmel Valley Road intersection, and
in the Sorrento Valley industrial area.

Page 89 - Protect scenic and visual qualities of coastal areas as a public resource.

Page 89 - Development should be designed to protect public views to and along the
ocean and scenic coastal areas ...

In addition, several of the earlier citations for biological resources reference visual
resources as well. The project site is highly visible from both Interstate 5 (southbound)
and other public areas within the San Dieguito River Valley west of Interstate 5. Current
construction of a major restoration project in the river valley includes a new public trail
system. Thus, the proposed development will be visible to an even larger number of
people in the future.

The proposed residential structures conform to required building heights, setbacks and
other lot development standards. However, as discussed in the previous section, the
proposed homes impact sensitive biological resources, and, as such, are required to be
revised. However, Special Condition #2 is required to assure the screening of the
proposed structures through on-site landscaping, and Special Condition #3 addresses
appropriate exterior color treatments, to reduce the visibility of the proposed structures
from off-site public vantage points. The first of these conditions includes that additional
screening trees may be required if the 2-story option is chosen, even though, at 29+ feet,
the currently-proposed 1-story homes attain as great a height as 2-story homes would
typically. Thus, even if the applicant switches to 2-story homes, they will not be
significantly more prominent in the identified view sheds than the proposed 1-story
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residences. Thus, the Commission finds that, with the attached special conditions, the
project can be found consistent with the certified LCP.

6. Public Access. The following public access Chapter 3 policies are most
applicable to the proposed development and state, in part:

Section 30210

In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.

Section 30212

(@) Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects except where:

(1) itis inconsistent with public safety, military security needs, or the protection
of fragile coastal resources,

(2) adequate access exists nearby, or,
(3) agriculture would be adversely affected. ...

The site is located between the sea (San Dieguito Lagoon) and the first public road,
which is I-5 in this location. Racetrack View Drive ends in a cul-de-sac within a larger
subdivision east of the subject property. The San Dieguito Lagoon open space system
begins just north of Racetrack View Drive, with native uplands just north of the road
sloping down to wetlands moving north towards the San Dieguito River. The river valley
is undergoing a massive restoration project, which is about halfway complete at this time.
The restoration project includes a public trail system; however, it is located mostly along
the northern side of the wetlands and uplands, with a smaller overlook loop trail in the
upland area on the south side of the valley, but east of I-5.

The ocean itself, and the municipal beaches in the City of Del Mar, are more than a mile
west of the subject site. The main east-west beach access routes are Via de la Valle and
Del Mar Heights Road, located north and south of the site, respectively. Racetrack View
Drive is strictly a two-way residential street within the City of San Diego. Its western
terminus is at Jimmy Durante Drive, which primarily accesses various areas of the
Fairgrounds. Thus, Jimmy Durante is used by the public for access to recreational events
at the Fairgrounds, and also as a means of connecting to other access points to the Del
Mar beaches.
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To summarize, the proposed project is on a tucked-away site on the south side of the San
Dieguito open space, separated from it by Racetrack View Drive. Except for residents
living further east on this street (less than thirty houses), this street is not used as a beach
access route. The beach itself is over a mile to the west, and there will be no water
contact activities within the lagoon. Therefore, the Commission finds the proposed
development, as conditioned, consistent with the cited public access Coastal Act policies.

7. Local Coastal Planning. The City of San Diego has a fully certified LCP, and has
issued a coastal development permit (CDP) based on consistency with the LCP. The
City’s permit was appealed, and the Commission found, on February 7, 2008, that a
substantial issue has been raised. Therefore, the City’s CDP is null and void, although
other local permits approved in conjunction with the CDP remain effective. A new CDP
from the Coastal Commission is approved herein, using the certified LCP as the legal
standard of review. With the conditions attached hereto, the Commission finds that
approval of this development will not prejudice the City’s ability to continue
implementation of the certified LCP throughout its coastal zone.

8. Consistency with the California Environmental Quality Act (CEQA).
Section 13096 of the Commission's Code of Regulations requires Commission approval
of Coastal Development Permits to be supported by a finding showing the permit, as
conditioned, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

The proposed project has been conditioned in order to be found consistent with the City
of San Diego’s certified LCP. Mitigation measures, including conditions addressing
project redesign will minimize all adverse environmental impacts. As conditioned, there
are no feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may have on the
environment. Therefore, the Commission finds that the proposed project, as conditioned,
is the least environmentally-damaging feasible alternative and is consistent with the
requirements of the Coastal Act to conform to CEQA.

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development
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shall be pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the
permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.

(G:\San Diego\Reports\Appeals\2007\A-6-NOC-07-130 Key.McCullough.Ames DE NOVO stfrpt.doc)
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V. Elogings ane feclarations.

The Coamission finds and declarey as follows:

1. Pelailsd Project g8seription. the appiicant 4 prépesing
resuﬁa\vls%nn ol Tour citsiing u%‘rc‘-ls into four mew parcels of et
differeat dimeasions. e resditing parcels wid) be: Parcel 1+ 1.24 acres;
farcel 2 » 1.26 acres; parcel 3 - 1.69 acres; Parcel 4 ~ 71,84 acres. In g
adéithon, 2 single-fomily residence on Farcel 1 will bo removed ang new, -
two-stary, singls-famfly residentes will be construcied on Parcels | and 2.

Ihe swbmitted avology repart 1emtifies two old lands11des o the stte aand
recomsends that the landttide area should be CACAVATed and rezompacied pefor
0 preparatien of butlding pads and hows construction. The lands tide area
extands over porilons of bolh Parcels &1 and 2, and tecivdes areas of
saturally wegetsted slopes on both parcely as wel) as loss steep or previeusly
dislurbed areas. Proposed resedial grading fac ludes excavatllon and
recompaciion of Lhal portion of the lawdslide area undsriying the proposod
building pads, ant WI1) result 1m higher olevations (close to ten fest higher
n ome crocs seciion) for the bullaing peds.

2. Hg_&ﬁga. e proposed subdivisien, domolition aod vosidentia)
construciion lacated on a 31te which has been the subject of several
previsus pemit actions Ay the Commission, The original subdivision (Coasial
Gevelopment Permit me. £6210) was approved on August 16, 19M, whin the
Catifornia Coasual Comelssion, on appeal, lsseed o permit for & four-lot
subdivision (Replacement Map £77-148) .  Either that tentative wap vas revisod
befare recordation. withewl farther Coasta) Cemmisston revitw, or it was never
recorded. 15 any cise, some yuars Iater the Sity apsrovad TN 83-U#21, a
four-lot subdivision of differest configeratien than that appreves oy the
Conmission fn 1978. Fima) Map #1400 Was recorded witheut Coastal Commission
fuview ur appreve) .

In April 1988, the Commissioa 3pproved a resubdivision (Coastal Oeve lopment.
Permit No. 6-88-12) uhich 3)teresd ihe previeus let tines. het ain A0t reselt
18 the creatiom of any additiena) parcels. [n that action, which als0

e loded Lie el 1tion any Fecomtruction of & residence on Parcel 1, the

pertiens of the site where disturbance was not 41 Voued bucause of steep slopas
v Or semsitive vegeratton, The Tequired deed restriction has nnt yet been o

40 July YesB, the Comsission approved an amendeont to the April 1988 permit
which adlowed addiL fona) 9rading oo Lots ) and 2 to siabiitee a lannlﬁde
area. The ammdment alss tncluged the creation of a Suilding pad on Lot 2.
The approved smendment was SUDIECL X0 groding end eroites cantrel conditfons,
Sncluding a Vimitation on the tise of grading, ang the appliicant w5 required

Descriprion: Ean Diego,ChA Document-Year.DocID 1989.186493 Page: 10 of 18
Order: k1 Comment:
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13 execule an "disumplion of riske deed restricilion. Tha deed resirletion pag
0t yst bers recorded.,

The subject PPV ication sy subaitted on July 23, 1906, und uss for the
sonstruction of o simgle famtty recidence on Loy 2 ey the praviowsyy ©
dpproved grading {6-88-32-4) Suhsequent o that Submittal, tar fim) |
ological repart {3300y, Iasdicating that 3 siigat tncrease in the .
roposed grading wowig be required, resulting in twn 32201 encroachaents 1nte
what had peen 8PProved a3 open space, A1though the dead restriction s noy
yet been recorded. e pplicant alse Proposed 3lightly altering the Totetion
of the proposed residence on Parceil 2, to accommodate future plans for a
boundary adjusiment .

site apg grading plans for Parcels 1 amd 2 ang the Fina? ae0logy report. To
018 further smondments to Cosvtal Develepasnt Permit #6-88~02, g
fragmented Approvals where tho grafing for toat 2 a3 on one permit and the
residence Propased on amother, §t 35 suggesied that 319 1tems be cansa | idatac
Into & single approval ad the prioc permiy amd amendsent be abasdoned. The
¥ icant ayreed snd mdified 1he subject appHeation accordingly. iserefors,
the subject ppihcation now includes all feams isied 1p Coastal Sevelopment
Permit #6-go-92 (reswgivision of four lots, Semotition of gme bame,
constructlon of oue bome and remegtal 9rading) plys the sm?h faily
residence firsy proposed 1n 1nis application, Spocial Coad tios § calis gor
the abandonesst of the prior permit ang Wendment, once the CUrreat proposal
has been appreves and the permit issued.

a. Q%lgk l!ﬂ.l!!lﬂﬂzﬂ.il Sragins. section 233 of the Coasia) Act
a90ressos developmant in hazardous 8rBas Ind states, ip part:

¥ew developuent shall:

(1) Wintmize risks to )ife angd Property in aress of hign geologic,
flaoq, and (ire hazard.

{2) Assure stabtlity and structaral 1ntenr1ly. ahd helther <reate nor
contripyte shgnificantly 1o arosion, geologic "cslab“lty, or destructfon
of the site of SUrTaunding ares or in any Wy roquirc the constractfon of
g]rn::ctlv: 67::?: that woulg substantfally siter natura) landforns along

uffs and ¢ s.

When the subject four Jots were originel ly created n V978, ang again cartier
this year whnen the revised Jot cnafiwrnfn RS approved by the Loastal

. con, ha pavet
report, avilinisg the current site conditions and making spacific
ard,

Description: 8an Diego,cn Dacment-Y.lr.DouID 1989. 186491 Paga: 11 ar 15
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st be excavaled, recompacted and supported by buttress Fi1} prior to any
Construction activities occarring ¢n the site. The geologist’s maimtaln that
alternatives, such a3 revaining walls or the resiting of the homes, have hoen -
considersd and found 1o be sally or myre damnging 1o Lhe eivironaest, while
orovidiog a less siaple bullding site. Tnts 13 du2 Yo the presence ar an g
existiag hultress f§N ares of steep Slope along Gacetrack Viow Drive, which :
pravents the aomes from beling sited nearer the rosd, am the steep, natarally

portions of the h1ltsides themselves would have e be Temove? to proper
=ngineer 3 retaining wall aleny the rear of the Proposed buflding sites.

For these ressons, Geocon recommends thetr preferred treatmsnt, which wit}
oxcavatle and recompact the site, then furtner Stab11ie the 0tits fes with the
buttress f)). 11 1s this 11 that raises the bt Ying pads nlmﬂ.o},!,‘jn

The certified Morty City Land Use Plan ane the City's cp 1aplementing
Ordinances, $pecifically the M) isiae Review (NR) erdinance, contain
Provieiens allowlng some encroachment into naturally vegetates steep shope
sreas when i1 is decmed necessary to oblain reatosablc wye of tae site. &
sNiing seale wauld atlow encroachments of up to 10X on sach of he subject
parcels, i such were found wavoidable under » d1urnimry 2tion such as
this perslit review, in this partteular cage, the geology repurt’ has
docemented Lhe necess ity for remedtal site stabilization, and the progosed
nCroacheents are us)t withia the allowed ratio, daing 23 and 1% on Parcels |
and 2 respect Ively. Therefory, the Commission finds the proposed grading and
buttress HN CONSistent with Section 30250 of the Act, amg the Hil1stde
luvim;: Ordicance. since this 4ction wil) best reduce the hms"«lhlurd o8
the site.

Ove Lo the inkerent risk of 0y devolopment on this site reseiting from the
existence of 1he previoys Tonislides, and the Commiss fon"s mrdate to minimize
risks (Section 30223), the standard waiver of Habtifry condition hes been
atiched. By this Brans, the agplizamt ts ROtiFled of the risxs and the
Comnission 45 relievad of Ttebility #n faraitting tae developesnt of this
stte.  Pursyam g Sectiton IN66(8)(1) of the Cometssion’s sintstrative
repulotiens, an appiication may be Fiied to remove Special Corditian #5 frow:

¢ CAIs permit i1 ghe 2pplicant presents norly dlscovered mterial 1nformatiag
regarding the existence of 40y hazardouys condition which was the basis for the
condition, 41 they could not with reRsoaabie d1ligence haws discoveres and
produced such information before the permit was granteg,

It should be noted ot this tine that thy arplicant §s currentiy processing lot

SRIILS on Parcels 3 ang 4 with the City of Sam Otego. Thg ortginal persft
review (Caastal Osvelopment Permit #F6210) contained a provisicn that Parces

[
i
i

i
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| 80 2 could el be further subdivided and Parcels 3 and 4 coild mot he T
iubdivided more 1han a single Yot aplit ®ch, potentio]ly cresting & mixinug
of sts tola) butldiag sites on the app)feint's properiy. Nad the lands!ide
Mstory of Parce)s 1 and 2 baon known at the tins the criginal subdivision wag
proposed, 1t is Hkely the Commtssion's scttlan wauld bavy voseted in fewer [
parcels, or parcels of difforent configuration. The rezzidivis o nrunt” )
tn Coastel Development Parwit 6-88-92 o sgain 17 Whis griien @Vd pot .
appreciably alter the batidatit ity of of the fowr enisting parcels. uhes
the spplicant appites for a coastal deve pnent parelit dcr the farther .
subdivision of Parcels 3 amd 4, it wil] by necessary that a gavlogy report, as
telai et a3 the ohe prepares for parcels | and 2. e SEiItted with the
dppltcation. NS wild sllow the reviewisg power i» ApHrove ohly thase
Parcels which have adeguate, stable beileing arva, and Fequtee no
enrroichments inte the desipmated opEn Spce,

i,
4. & + Sactions 0240 and 30251
of the Coastal Ael grev or the protectfon of scemic coasta) areas, the
preservation/proteciton of cav)ronmentatly sensitive hakitats, amd for the
compatidiitty af mew and existing develepsenl. thiy site 45 located oa the
south 31de of San Dieguito Lagoen, and 1y hignly visidle frem L8, Jiemy
Burante Boulevard and the Fatrqroumds fiself. Other thzan the existing house
o Parcel 1, there is no developeent in the immediate oron. To the oast,
there is a largar subdivision, bastcally complete ané Rartially eccupied,
IMIEh {5 separated frem the subject property by the surrcumding raphy .
To the west, there is 3 scattering of older homes back 15 the campons and on
the fower Billsides, bul these Lo are vissally separatsd from the subject
$ite.

Toe site 15 on the south Side of Race Track View Orive, uith Tagoen uplangs,
uader the ownership of the California Oepartasnt of Fish and Game, on the
torthern side of the roid. TRt parcel ol been placed in peremnent open
space at the tiwe of the original 1478 swbdivision. There are sose flatter
portions of the subject site near the read, with the laxi rising sraduslly,
thon moro stesply, towards the South. Mest of the site is coversi by cative
vegetation, with the only disterded areas teing near the road and waers the
existing bowse ts Vocatad. Nuch of the terrein 1s at ov excoading 25%
fradiest, and the enttre site is within the City of San miago’'s Mitistee
Roview (UR) Overlay Zome. Ste2p slopes e the BroRerty.are devigeated as
sensitive s jopes within the WR poticiss, except for thots en Parce) 3; this
exception may be due 1o the fact that Lhere are already structural
inprovementis on the site. In any event, Specfal Comditich &2 provides that
a1} naturally-vegetated steep slopes not disturved by 103 remselal grzding and
buttress FE11 activities shall be retained 35 permanent cpem space. - -

The southerly partion of the s1te (1.¢., the arra sebjcct to opIm Space
restrictions) 1s heavily vegetated wilh mtive chapsrral plant materials, as
are the slopes farther to the xouth. Portions of the scuthern slopes beteng
to the applicant and the remsinder are phrt of the Crest Camyos Open Space
3tquired by the City of San Plego a Couple years ags. Thosge vegatated slopes
will form a fatrly uniferm sackground Fer the resfdemcez, The preject site is
vistble across the lagoen from the north and the sdditiva of the resigsnces

Description: San Diego,ca Decument -Year. DocID 1989.2186493 bPage: 13 of 1a
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will result th tncreased vist ey, ospecially 11 the saterfor color-af the
residences 13 Myhter than lhe vegetateg hackground, [n addition, the
remdiz) prading Pecessary for stte stabilization w1 ratce the pad
2Tevattons above the oxisting grade, further ncreasing site visibil iy,
Thersfore, Spacial Condition 8 hos been sitached 10 rendire Exncoutfve .
Oirecior reviow of the proposcd color/architeetural, treatants in order to
ASSure Lhe Tulure resideaces vitl not adversely affect the SCORTE qualities of
The ares. Aqditicnally. Specia) Condition go requires that all aress

Y disturbed by grading adjecent 10 the ©Po8 spacr area be revegeloted with
speches compatidie with the sdjscent naturst vegetatilon.

The proximity of deveiopment te the lagosn and the lgpacts of davelopawnt have
boen sdressed and miligited, both previowsly and withia this permit actica.
AS described in previoes Paragraphs, the lagaon uplands W the north and th
majority of the nillstdos to the sovih are aow fin pablic owmership, Yo_. . .
protect downstresm rasowices, ss required n Sections 30231 and 30240 of the
Coastal Act, Spectal Conettion #1 estadlishes strict grading andt arosion |
contrels. Ihe spen space desd resiriction, the grading amd erosion contro}
measures and Lhe applicest's ssumption of risk for the revioue iy -appreved
gradiag cpecation are resested in this action, since the dsed resirictions
hove =0t yet been recorded, and that prior pormit will become null and votd
upos 1ssuence of the subject permit. Therefore, the Commission f1nss that the
proposed deve lopment, as conditioned, s consistont with Sactions 38277 « 0240
and 30251 of the Act. and -rlthl:ha scanic and resource prolectYe: policies of
h

5, '&:}-fﬂm.l.&hnm Section 30604 (a) alis regeires that a
coastal developmnl permit shal) de issusd enly 1f one Comtssten finds that
the permitted development will not prejudice the Wty of the locad
Sovermment to prepare a Leca) Couste) Program {Lce) i conformits; with the
Provisions of Chapter 3 of the Constal AT, Such a finding can &2 made for
the subject proposal.

The project site s zoned R-1-40,000 and designated for resigentia)
development ar 3 density aat to excesd ooe dwelling unit fop wery 40,000
SQ.ft.  Each of the parcels im the subject subdivision meets that quiremsent,
a5 2]l the parvels exceca " acre in sfze. The previass findings mave Show
that the proposed projuct, with the attached speciy) conditions, con be found
consistent with al] apalicable padicies of Chapler 3 of the Coastal Act ang
Thol sebstastial adverse impacts on coestal resources Wil not rogylt,

and fmplement ing ord inances of the City of Sap Bingo®s North CHy tand Use

Plan asd Lecal Ceasta) Progras. Approval of the project, as conditlaned, wiil ;.

’ not rasult in any prejudice to the City's ad9lity 19 inplteent thaty

Vomme e Tn Y Ren cmcsan -
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ZLANDAR CONDXT ponS:
1. - The permiit s pot valig and
development, § commence mati] 3 copy of tiz porsit, sigaad by the

versities or authorized 39an1, ackowsledging receipt of the: permie ‘wnd
acceptancs of the terws and onditions, 1s retarsed to the Comission
office,

Expivation. 1f geve lop has not *l, the peryit o5)) expire two
years from the date om which the Commiss{on voted oo the application,
Oevelopment shall ke pursued tn 3 dtitgant minner and comp Joted ina
reasonable period of Lipe, Application for extension of thi2 permit ";ust
he made prior tg the expiration date. R

3. Compliaace. A)1 development must geeur S strict complfence with hg
Propotal us sey forth below. Any doviation From the approved plans mysy
be reviewsd and approved by the stoff ana "y require Coamisston approval.

1. interpr N-  Axy questions of iateat or 1nterpratatton of any
umuf:.“ﬂ‘?: be resolved by the Execusive Direetor or tee Commissjon.

lbspections. 1he Comaission staff shal) be allowed to inspect the site
and the development dering construction, subject o 24-haer advance notice.

6. - The permit may he assigued to any qualified pe;son, brovided
assignee ;i les wilh the Commission ap af fidavit accopting ol toras ang
conditions of tne permit,

to TE,E 00l _Cend itions fm uﬂ% the tand. These terms nd corditions shely
perpetual, and ft {s the nteation of vhe Commission szt the pEnTitles
Lo bind a1l futere oumers nd possessors of srly to the

the subjert proz
Lerms and conditioas .

(8364R)
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THE City oF SaN DIEGO

January 10, 2008

Ms. Ellen Lirley

San Diego Coast District Office
California Coastal Commission
7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4421

Subj: Racetrack View Drive, Commission Appeal No. A-6-NOC-07-130
Dear Ellen:

This letter is in response to your January 2, 2008 Commission Notification of Appeal for
the project referenced above. Per your request, I am enclosing the relevant documents
and materials used in the City of San Diego’s consideration of the Tentative Map, Site
Development, Planned Development and Coastal Development Permit.

The November 8, 2005 Report of Preliminary Geotechnical Investigation and a
November 10, 2006 Addendum was forwarded to you by the applicant. I understand that
you already have the Biological Resources Technical Report. We also have a Stormwater
Management Plan, Preliminary Drainage Report, and a Cultural Resources Survey in the
project file. Per our phone conversation, you did not need copies of these at this time.
There were no interested persons at the public hearing, nor did any person express an
interest in the decision in writing to the Planning Commission or city staff.

As we discussed, the appeal language refers to language in the North City Land Use Plan.
The applicable policy document for land use and design guidelines for this area is the
Torrey Pines Community Plan. Appendix E of the Community Plan includes
recommendations from the Local Coastal Program Policies. The Visual Resources
section, on pages 118-9, recommends that: “new residential development shall be
compatible with the existing neighborhood, and designed to blend into adjacent natural
open space areas.” Moreover, the plan also recommends: “Building colors and materials
shall be limited to earth tones and colors subordinate to the surrounding natural
environment which minimize the development’s contrast with the surrounding hillsides
and open space areas”.

Staff’s analysis, including field visits, of the proposed two new residences, found that the
materials and colors proposed for the construction, combined with the proposed new
landscaping, would create two new residences that will blend into the existing
surroundings once the required landscaping matures. As seen on the aerial photograph in
the Report to the Planning Commission (attachment 1), the location of the proy g

EXHIBIT NO. 5
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Ms. Ellen Lirley
January 10, 2008
Page 2

new residences is west of a series of existing homes. Attachment 5 to the Report to the
Planning Commission shows that the existing homes to the east of the subject parcel are
virtually invisible from a public vantage point. The proposed two new homes would be of
similar development to the existing homes to the east. Further, the Torrey Pines
Community Plan does not map preservation of view corridors from public vantage points.
Staff has confirmed that the view of these homes from I-5 southbound is minimal. The
existing mature torrey pines, palms and stone pines more than adequately buffer the
existing homes from public view. The proposed new landscaping would create a similar
appearance for the new residences as is the case with the existing homes and landscaping.
The development proposal is not located within a direct view to the coast or open space
and is located adjacent to a hill. The only view of these homes is essentially southbound
towards the hill and towards the coast. The location of the proposed two residences is
below Crest Canyon and would not adversely affect the view to the canyon.

Lhope you find this information helpful. If there is anything else you need, please let me
know.

Sincerely,

Leslie Goossens
Development Project Manager

Enclosures:
1. General Application
2, Ownership Disclosure Statement
3. Notice of Public Hearing
4. Certification of Publication for Public Hearing
5. Torrey Pines Community Planning Board Recommendation
6. Report to the Planning Commission, November 29, 2007
7. Racetrack View Drive Exterior Specifications
8. Plans
9. Environmental Resolution with Mitigation, Monitoring a Reporting Program

(MMRP) Conditions
10. July 25, 2007 Email from Shawna Anderson of the San Dieguito River Park JPA

cc (without enclosures):
Rick Valles Key

Inanhyas

Monty McCullough : AL
Brett Ames
Katie Wilson N JAN 14 2008

ANl Lt i
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From: Katie Wilson [mailto:katiew@muni.com]

Sent; Thursday, January 31, 2008 11:27 AM

To: sblank@kandsranch.com

Subject: Racetrack View Dr. Appeal (Item th8b on next week's Coastal Comm. Agenda)

Good morning, Commissioner Blank.

I am very interested in an opportunity to speak with you before next week's Coastal Commission
hearing regarding an appeal of a project that was approved by the City of San Diege and
appealed by the Commission. | have attached the agenda report to this email. Included within
the report is our letter responding to the issues raised in the appeal (beginning on page 48 of the
report). The issues and our response are as follows:

The project is for a lot split of a 1.84 acre vacant parcel into two .92 acre parcels and construction
of two single family homes (one on each lot). The main focus of the appeal is a section of the
San Diego Land Development Code that states that no new lot shall be created that resuits in
more encroachment into environmentally sensitive habitat than would be allowed if the lot were
left unsubdivided. However, what was ignored was the staternent related to ESHA in the Land
Development Code that clearly states that development of single family homes have NO LIMIT
ON ENCROACHMENT so long as very specific mitigation measures are in place (basically
payment into a Habitat Acquisition Fund and/or mitigation on-site --- of which we are doing both).
Thus, the City of San Diego Planning Commission and Planning staff correctly found that there is
no encroachment beyond what would be allowed without the lot being split.

It is important to note that the Coastal Commission issued the original Coastal Development
Permit that created the 1.84 acre parcel and the CDP identified its potential for a further lot split
into two lots and did not impose any restrictions whatsoever. The adjacent parcel to the west was
also 1.84 acres and was split approximately 5 years ago inte two .92 acre parcels with the
mitigation of ESHA impacts through the exact same methods we are using (on site preservation
and payment into a Habitat Acquisition Fund, as mandated by the San Diego Land Development
Code). The City's files show that the Coastal Commission was notified of the approval of that
project, but apparently there was a decision made (rightfully so) NOT to appeal that project. Yet,
here we are five years later with the exact same Land Development Code and exact same
Community Land Use Plan and our identical project is appealed.

Lastly, the appeal incorrectly cited the wrong Community Land Use Plan, Staff identified the
applicable plan as the North City LUP, when actually the appropriate plan is the Torrey Pines
Community Plan. The North City Plan was the leading document for this area until the Torrey
Pines Community Plan was adopted and it clearly states in the Torrey Pines LUF that any
conflicts between the two documents shall mean that the Torrey Pines Plan is the guiding
document (basically frumps the North City Plan). Thus, in our response to the appeal we address
the applicable provisions in the Torrey Pines LUP and our counter arguments showing how our
project complies completely. We were unanimously supported by the Torrey Pines Community
Planning Group when the project was presented to them for consideration.

Commissioner Ben Hueso is anticipated to make the motion that NO SUBSTANTIAL ISSUE
exsists and he is considering a YES vote on that motion. We are hoping that you will follow suit
and would love to discuss the issues in more detail with you to support our position.

Please feel free to contact me at (858)776-2577 at your convenience, including evenings and
weekends. | appreciate your time.

EXHIBIT NO. 6

Katie Wilson APPLICATION NO.

A-6-NOC-07-130
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RECORDING REQUESTED BY
CITY OF SAN DIEGO

DEVELOPMENT SERVICES
PERMIT INTAKE, MAIL STATION 501

WHEN RECORDED MAIL TO
PROJECT MANAGEMENT
PERMIT CLERK
MAIL STATION 501

SPACE ABOVE THIS LINE FOR RECORDER'S USE
JOB ORDER NUMBER: 42-6263

COASTAL DEVELOPMENT PERMIT NO. 325414
SITE DEVELOPMENT PERMIT NO. 326387
PLANNED DEVELOPMENT PERMIT NO. 438751
NEIGHBORHOOD USE PERMIT NO. 438758
RACETRACK VIEW DRIVE [MMRP]
PLANNING COMMISSION

This Coastal Development Permit No. 325414, Site Development Permit No. 326387, Planned
Development Permit No. 4338751, and Neighborhood Use Permit No. 438758 is granted by the
Planning Commission of the City of San Diego to RUSSELL V. VALLES KEY, BRETT E.
AMES, AND MONTY E. McCULLOUGH, Tenants in Common, Owner/Permittee, pursuant to
San Diego Municipal Code [SDMC] section 126.0701, 126.0501, 126.0601, 126.0201. The 1.84
acre site is located at 2835 Racetrack View Drive in the RS-1-1 Zone, Coastal Overlay Zone
(appealable), and Coastal Height Limit Overlay Zone of the Torrey Pines Community Plan. The
project site is legally described as Parcel 4 of Parcel Map 14043.

Subject to the terms and conditions set forth in this Permit, permission is granted to
Owner/Permittee to subdivide a 1.84 acre site into two (2) 0.92 acre parcels and develop the
property with two (2) single-family homes and a guest quarters, described and identified by size,
dimension, quantity, type, and location on the approved exhibits [Exhibit "A"} dated December
6, 2007, on file in the Development Services Department.

The project shall include:

a. Construction on Parcel 1 of a 5,430 sq. ft. single family dwelling, 1,130 square foot

garage, and 570 sq. f. guest quarters, including grading, landscaping and associated site
improvements;

b. Construction on Parcel 2 of a 5,000 square foot single family dwelling and a 960 square
foot garage, including grading, landscaping and associated site improvements;

Page 1 of 9 EXHIBIT NO. 7
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PLANNING COMMISSION RESOLUTION NO. -PC-xxxx
TENTATIVE MAP NO. 326386
RACETRACK VIEW DRIVE - PROJECT NO. 99387

WHEREAS, RUSSELL V. VALLES KEY, BRETT E. AMES, AND MONTY E.
McCULLOUGH, Applicant/Subdivider, and BRUCE A. ROBERTSON OF REC
CONSULTANTS, INC., Engineer, submitted an application with the City of San Diego
for a Tentative Map, No. 326386, for the subdivision of a 1.84 acre parcel into two .92
acre parcels. The project site is located at 2835 Racetrack View Drive and is described as
Parcel 4 of Parcel Map 14043 within the Torrey Pines Community Plan; and

WHEREAS, the Map proposes the subdivision of a 1.84 acre site into two .92 acre
parcels; and

WHEREAS, Mitigated Negative Declaration No. 99387 has been prepared for the project
in accordance with State of California Environmental Quality Act (CEQA) guidelines
which addresses potential impacts to biology, Multiple Habitat Planning Area, and
archaeology. A Mitigation, Monitoring and Reporting Program would be implemented
with this project to reduce the impacts to a level below significance; and

WHEREAS, the project complies with the requirements of a preliminary soils and/or
geological reconnaissance report pursuant to the Subdivision Map Act and Section
144.0220 of the Municipal Code of the City of San Diego; and

WHEREAS, on December 6, 2007, the Planning Commission of the City of San Diego
considered Tentative Map No. 326386, and pursuant to Section 125.0440 of the
Municipal Code of the City of San Diego and Subdivision Map Act Section 66428,
received for its consideration written and oral presentations, evidence having been
submitted, and heard testimony from all interested parties at the public hearing, and the
Planning Commission having fully considered the matter and being fully advised
concerning the same; NOW, THEREFORE,

BE IT RESOLVED by the Planning Commission of the City of San Diego, that it adopts
the following findings with respect to Tentative Map No. 326386:

1. The proposed subdivision and its design or improvement are consistent with the
policies, goals, and objectives of the applicable land use plan (Land Development
Code Section 125.0440.a and State Map Action Sections 66473.5, 66474(a), and
66474(b)).

2. The proposed subdivision complies with the applicable zoning and development
regulations of the Land Development Code (Land Development Code Section
125.0440.b).
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¢. Deviations to minimum street frontage for Parcel 2, allowing no street frontage along
Racetrack View Drive where 100 feet is required by the RS-1-1 Zone;

d. Landscaping/Brush Management (planting, irrigation and landscape related
improvements);

e. Off-street parking; and

f.  Accessory improvements determined by the Development Services Department to be
consistent with the land use and development standards in effect for this site per the
adopted community plan, California Environmental Quality Act Guidelines, public and
private improvement requirements of the City Engineer, the underlying zone(s),
conditions of this Permit, and any other applicable regulations of the SDMC in effect
for this site.

STANDARD REQUIREMENTS:

1. This permit must be utilized within thirty-six (36) months after the date on which all rights
of appeal have expired. Failure to utilize and maintain utilization of this permit as described in
the SDMC will automatically void the permit unless an Extension of Time has been granted.
Any such Extension of Time must meet all SDMC requirements and applicable guidelines in
affect at the time the extension is considered by the appropriate decision maker.

2. This Coastal Development Permit shall become effective on the eleventh working day
following receipt by the California Coastal Commission of the Notice of Final Action, or
following all appeals.

3. No permit for the construction, occupancy or operation of any facility or improvement
described herein shall be granted, nor shall any activity authorized by this Permit be conducted
on the premises until:

a.  The Owner/Permittee signs and returns the Permit to the Development Services
Department; and

b.  The Permit is recorded in the Office of the San Diego County Recorder.

4. Unless this Permit has been revoked by the City of San Diego the property included by
reference within this Permit shall be used only for the purposes and under the terms and
conditions set forth in this Permit unless otherwise authorized by the Development Services
Department.

5. This Permit is a covenant running with the subject property and shall be binding upon the

Owner/Permittee and any successor or successors, and the interests of any successor shall be
subject to each and every condition set out in this Permit and all referenced documents.

Page 2 of 9




A-6-NOC-07-130
Page 50

6. The continued use of this Permit shall be subject to the regulations of this and any other
applicable governmental agency.

7. Issuance of this Permit by the City of San Diego does not authorize the Owner/Permittee
for this permit to violate any Federal, State or City laws, ordinances, regulations or policies
including, but not limited to, the Endangered Species Act of 1973 [ESA] and any amendments
thereto (16 U.S.C. § 1531 et seq.).

8. In accordance with authorization granted to the City of San Diego from the United States
Fish and Wildlife Service [USFWS] pursuant to Section 10(a) of the ESA and by the California
Department of Fish and Game {CDFG] pursuant to Fish and Game Code section 2835 as part of
the Multiple Species Conservation Program [MSCP], the City of San Diego through the issuance
of this Permit hereby confers upon Owner/Permittee the status of Third Party Beneficiary as
provided for in Section 17 of the City of San Diego Implementing Agreement [IA], executed on
Tuly 16, 1997, and on file in the Office of the City Clerk as Document No. 00O-18394. Third
Party Beneficiary status is conferred upon Owner/Permittee by the City: (1) to grant
Owner/Permittee the legal standing and legal right to utilize the take authorizations granted to the
City pursuant to the MSCP within the context of those limitations imposed under this Permit and
the IA, and (2) to assure Owner/Permittee that no existing mitigation obligation imposed by the
City of San Diego pursuant to this Permit shall be altered in the future by the City of San Diego,
USFWS, or CDFG, except in the limited circumstances described in Sections 9.6 and 9.7 of the
TIA. If mitigation lands are identified but not yet dedicated or preserved in perpetuity,
maintenance and continued recognition of Third Party Beneficiary status by the City is contingent
upon Owner/Permittee maintaining the biological values of any and all lands committed for
mitigation pursuant to this Permit and of full satisfaction by Owner/Permittee of mitigation
obligations required by this Permit, as described in accordance with Section 17.1D of the IA.

9.  The Owner/Permittec shall secure all necessary building permits. The Owner/Permittee is
informed that to secure these permits, substantial modifications to the building and site
improvements to comply with applicable building, fire, mechanical and plumbing codes and
State law requiring access for disabled people may be required.

10. Construction plans shall be in substantial conformity to Exhibit “A.” No changes,
modifications or alterations shall be made unless appropriate application(s) or amendment(s) to
this Permit have been granted.

11.  All of the conditions contained in this Permit have been considered and have been
determined to be necessary in order to make the findings required for this Permit. It is the intent
of the City that the holder of this Permit is required to comply with each and every condition in
order to be afforded the special rights which the holder of the Permit is entitled as a result of
obtaining this Permit.

In the event that any condition of this Permit, on a legal challenge by the Owner/Permittee
of this Permit, is found or held by a court of competent jurisdiction to be invalid, unenforceable,
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or unreasonable, this Permit shall be void. However, in such an event, the Owner/Permittee shall
have the right, by paying applicable processing fees, to bring a request for a new permit without
the "invalid" conditions(s) back to the discretionary body which approved the Permit for a
determination by that body as to whether all of the findings necessary for the issuance of the
proposed permit can still be made in the absence of the "invalid” condition(s). Such hearing shall
be a hearing de novo and the discretionary body shall have the absolute right to approve,
disapprove, or modify the proposed permit and the condition(s) contained therein.

12. The applicant shall defend, indemnify, and hold harmless the City, its agents, officers, and
employees from any and all claims, actions, proceedings, damages, judgments, or costs,
including attorney’s fees, against the City or its agents, officers, or employees, including, but not
limited to, any to any action to attack, set aside, void, challenge, or annul this development
approval and any environmental document or decision. The City will promptly notify applicant
of any claim, action, or proceeding and, if the City should fail to cooperate fully in the defense,
the applicant shall not thereafter be responsible to defend, indemnify, and hold harmless the City
or its agents, officers, and employees. The City may elect to conduct its own defense, participate
in its own defense, or obtain independent legal counsel in defense of any claim related to this
indemnification. In the event of such election, applicant shall pay all of the costs related thereto,
including without limitation reasonable attorney’s fees and costs. In the event of a disagreement
between the City and applicant regarding litigation issues, the City shall have the authority to
control the litigation and make litigation related decisions, including, but not limited to,
settlement or other disposition of the matter. However, the applicant shall not be required to pay
or perform any settlement unless such settlement is approved by applicant.

ENVIRONMENTAL/MITIGATION REQUIREMENTS:

13. Mitigation requirements are tied to the environmental document, specifically the
Mitigation, Monitoring, and Reporting Program (MMRP). These MMRP conditions are
incorporated into the permit by reference or authorization for the project

14. The mitigation measures specified in the Mitigation Monitoring and Reporting Program,
and outlined in Mitigated Negative Declaration No, 99387, shall be noted on the construction
plans and specifications under the heading ENVIRONMENTAL/MITIGATION
REQUIREMENTS.

15. The Owner/Permittee shall comply with the Mitigation, Monitoring, and Reporting
Program (MMRP) as specified in Mitigated Negative Declaration No, 99387, satisfactory to the
Development Services Department and the City Engineer. Prior to issuance of the first grading
permit, all conditions of the MMRP shall be adhered to, to the satisfaction of the City Engineer.
All mitigation measures as specifically outlined in the MMRP shall be implemented for the
following issue areas:

Historical Resources (Archaeology)

Paleontology

MHPA Land Use Adjacency

Biological Resources
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16. Prior to issuance of any construction permit, the Owner/Permittee shall pay the Long Term
Monitoring Fee in accordance with the Development Services Fee Schedule to cover the City’s
costs associated with implementation of permit compliance monitoring.

AFFORDABLE HOUSING REQUIREMENTS:

17. Prior to the issuance of the first residential building permit, the applicant shall comply with
the affordable housing requirements of the City’s Inclusionary Housing Ordinance (Chapter 14,
Atticle 2, Division 13) of the Land Development Code, which requires that the project provide
10 percent of the units as affordable or pay an in lieu fee.

LANDSCAPE REQUIREMENTS:

18. Prior to issuance of any engineering permits for grading, construction documents for the
revegetation and hydroseeding of all disturbed land shall be submitted in accordance with the
Landscape Standards and to the satisfaction of the Development Services Department. All plans
shall be in substantial conformance to this permit (including Environmental conditions) and
Exhibit 'A,' on file in the Office of the Development Services Department.

19. Prior to issnance of any engineering permits for right-of-way improvements, complete
landscape construction documents for right-of-way improvements shall be submitted to the
Development Services Department for approval. Improvement plans shall take into account a 40
sq-ft area around each tree which is unencumbered by utilities. Driveways, utilities, drains, water
and sewer laterals shall be designed so as not to prohibit the placement of street trees.

20. Prior to issuance of any construction permits for structures (including shell), complete
landscape and irrigation construction documents consistent with the Landscape Standards shall
be submitted to the Development Services Department for approval. The construction documents
shall be in substantial conformance with Exhibit 'A,' Landscape Development Plan, on file in the
Office of the Development Services Department. Construction plans shall take into account a 40
sq-ft area around each tree which is unencumbered by hardscape and utilities as set forth under
LDC 142.0403(b)5.

21. Prior to final inspection, it shall be the responsibility of the Permittee or subsequent Owner
to install all required landscape and obtain all required landscape inspections. A "No Fee" Street

Tree Permit shall be obtained for the installation, establishment, and on-geing maintenance of all
street trees.

22. All required landscape shall be maintained in a disease, weed and litter free condition at all
times. Severe pruning or "topping” of trees is not permitted unless specifically noted in this
Permit.

23. The Permittee or subsequent owner shall be responsible for the maintenance of all

landscape improvements in the right-of-way consistent with the Landscape Standards unless
long-term maintenance of said landscaping will be the responsibility of a Landscape Maintenance
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District or other approved entity. In this case, a Landscape Maintenance Agreement shall be
submitted for review by a Landscape Planner.

24. If any required landscape (including existing or new plantings, hardscape, landscape
features, etc.) indicated on the approved construction document plans is damaged or removed
during demolition or construction, it shall be repaired and/or replaced in kind and equivalent size
per the approved documents to the satisfaction of the Development Services Department within
30 days of damage or final inspection.

BRUSH MANAGEMENT PROGRAM REQUIREMENTS:

25. Prior to issuance of any engineering permits for grading, landscape construction documents
required for the engineering permit shall be submitted showing the brush management zones on
the property in substantial conformance with Exhibit 'A".

26. Prior to issuance of any building permits, a complete set of brush management construction
documents shall be submitted for approval to the Development Services Department. The
construction documents shall be in substantial Conformance with Exhibit 'A’ and shall comply
with the Uniform Fire Code, SDMC 55.0101, the Landscape Standards, and the Land
Development Code Section 142.0412.

27. The Brush Management Program shall consist of two zones consistent with the Brush
Management regulations of the Land Development Code section 142.0412 as follows:

a. Lot 1 shall have a minimum 41-ft Zone One between the existing structure and
eastern property line, with 0-ft Zone Two;
. Lot 2 shall have a minimum 37-ft Zone One with 20-ft Zone Two;
¢.  Brush Management along the south side of the structure on Lot 2 shall observe an
expanded 44-ft Zone One and 20-ft Zone Two.

28. All new constructions within 300 feet of the boundary between Brush Management Zone
One and Brush Management Zone Two shall comply with building standards and policy per 2001
California Building Code, San Diego Municipal Code Chapter 14, Art. 5, Div. 5 and Chapter 14,
Art. 2, Div. 4.

29, Within Zene One, combustible accessory structures (including, but not limited to decks,
trellises, gazebos, etc.) are not permitted, while non-combustible accessory structures may be
approved within the designated Zone One area subject to Fire Marshall and the Development
Services Departments approval.

30. The following note shall be provided on the Brush Management Construction Documents:
It shall be the responsibility of the Permittee to schedule a pre-construction meeting on site with
the contractor and the development Services Department to discuss and outline the
implementation of the Brush Management Program.'

Page 6 of 9




A-6-NOC-07-130
Page 54

31. In Zones One and Two, plant material shall be selected to visually blend with the existing
hillside vegetation. No invasive plant material shall be permitted as jointly determined by the
Landscape Section and the Environmental Analysis Section.

32. Prior to Final Inspection and Framing Inspection for any building, the approved Brush
Management Program shall be implemented.

33. The Brush Management Program shall be maintained at all times in accordance with the
City of San Diego's Landscape Standards.

PLANNING/DESIGN REQUIREMENTS:

34. No fewer than 6 off-street parking spaces (4 spaces on Parcel 1 and 2 spaces on Parcel 2)
shall be maintained on the property at all times in the approximate locations shown on the
approved Exhibits "A," on file in the Office of the Development Services Department. Parking
spaces shall comply at all times with requirements of the Land Development Code and shall not
be converted for any other use unless otherwise authorized by the Development Services
Department.

35. A topographical survey conforming to the provisions of the SDMC may be required if it is
determined, during construction, that there may be a conflict between the building(s) under
construction and a condition of this Permit or a regulation of the underlying zone. The cost of
any such survey shall be borne by the Owner/Permittee.

36. The Owner/Permittee shall post a copy of the approved discretionary permit or Tentative
Map in the sales office for consideration by each prospective buyer.

37.  All private outdoor lighting shall be shaded and adjusted to fall on the same premises
where such lights are located and in accordance with the applicable regulations in the SDMC.

WASTEWATER REQUIREMENTS:

38. No trees or shrubs exceeding three feet in height at maturity shall be installed within ten
feet of any sewer laterals.

39. Proposed private underground sewer facilities located within a single lot shall be designed
to meet the requirements of the California Uniform Plumbing Code and shall be reviewed as part
of the building permit plan check.

40. All onsite sewer facilities shall be private.

41, The developer shall design and construct all proposed public sewer facilities to the most
current edition of the City of San Diego’s Sewer Design Guide.
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WATER REQUIREMENTS:
42, Prior to the issuance of any certificates of occupancy, public water facilities necessary to
serve the development, including services, shall be complete and operational in a manner

satisfactory to the Water Department Director and the City Engineer.

INFORMATION ONLY:

» Any party on whom fees, dedications, reservations, or other exactions have been imposed
as conditions of approval of this development permit, may protest the imposition within
ninety days of the approval of this development permit by filing a written protest with the
City Clerk pursuant to California Government Code §66020.

 This development may be subject to impact fees at the time of construction permit issuance

APPROVED by the Planning Commission of the City of San Diego on December 6, 2007 by
Resolution No. PC-xxxx.
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Permit Type/PTS Approval No.: CDP 325414
SDP 326387

PDP 438751
NUP 438758

Date of Approval: December 6, 2007

AUTHENTICATED BY THE DEVELOPMENT SERVICES DEPARTMENT

LESLIE GOOSSENS
Development Project Manager

NOTE: Notary acknowledgment
must be attached per Civil Code
section 1180 et seq.

The undersigned Owner/Permittee, by execution hereof, agrees to each and every condition of
this Permit and promises to perform each and every obligation of Owner/Permittee hereunder.

Owner/Permittees:

By

RUSSELL V. VALLES KEY

By

BRETT E. AMES

By

MONTY E. McCULLOUGH

NOTE: Notary acknowledgments
must be attached per Civil Code
section 1180 et seq,
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MuniFancial 07:05:09 a.m. 01-15-2008

January 14, 2008

fds. Ellen Lirley and Mr. Lee McEachern
Catifornia Coastal Commission

San Diego Area

7575 Metropolitan Drive, Suite 103

San Diego, CA 82108

Subject: Appeal No. A-6-NOC-07-130

Dear Ms. Lirley and Mr. McEachern:

We are pleased to submit our response to Appeal No. A-6-NOC-07-130 for your
consideration.

Proiect Background

The proposed development involves the subdivision of a vacant 1.84-acre site
into two .92-acre lots with proposed construction of single-family residences on
each lot. The project site is located along the northern autent of Crest Canyon on
the south side of Racetrack View Drive in the Torrey Pinas Community in the City
of San Diego.

The proposed project will result in direct impacts to coastal sage scrub (CSS)
and southern maritime chaparral (SMC), as well as disturbed non-native
grassiand. The habitat impacts that will result from the development of the homes
and necessary brush management include 0.35-acres of CSS, 0.19-acres of
SMC, and 0.84-acres of non-native grassland. Mitigation for habitat impacts is
through a combination of on-site preservation of the remaining on-site habitat

through a conservation easement and payment into the City’s Habitat Acquisition
Fund.

Previous Coastal Development Permit for Subject Property

On August 16, 1978 Coastal Development Permit No. A-209-78, also referenced
as Coastal Deveiopment Permit #6210, (hereinafter “Permit’, attached as
Aftachment A) was issued for the subject property. The Permit was issued as
part of the approval for a four-lot subdivision of which this property is Parcel 4.
The Permit states as follows (emphasis added for reievancs):

"“NOW, THEREFORE, in consideration of the granting of Permit No. A-
208-78 to the Qwner by the Caiifornia Coastal Commission, the Owner

2142
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hereby irrevocably covenants with the California Coastal Commission that
there be and hereby is granted the following restrictions on the use and
enjoyment of the Property, fo be attached to and become a part of the
deeds to the Property. The undersigned Qwner, for itself and for its heirs,
assigns, and successors in interest, covenants and agrees that:

1. There shall be no further subdivizsicn of Parcel 1 and Parcel
2 of the Property.

2. Future subdivision of Parsel 3 and Parcel 4 of Property
shall be limited {o no mors tha: ons two-way split of
aach lot.”

Subsequent to the issuance of Parmit No. A-208-78/#5210, COP No. 6-88-364
was issued on February 16, 1988 and amended the pravious Psrmit in order to
address a development application for Parcel 1 and. Farcel 2 (Aftachment B). At
that time, the future subdivision of Parcel 3 and Parcel 4 was again addressed.
In the Staff Report prepared on October 31, 1888 (Attashment C), it is stated as
follows:

‘When the applicant applies for a coastal development permit for the
further subdivisions of Parcels 3 and 4, it will be necessary that a geology
report, as detailed as the one prepared for Parcels 1 and 2, be submitted
with the application. This will allow reviewing povier to approve only those
parcels which have adequate, stable building area, and require no
encroachments into the designated open spacs.”

The past approvals by the GCoastal Commission clearly anticipated that Parce! 4
would be split to create two lots and a deed restriction was placed upon the
property as such. Further, in compliance with CDP Nc. 53-88-364 our application
with the City of San Diego included a detailed geological report with an
addendum, a copy of which you have been provided. This report identifies that
there is adequate stable building arsa for the two parcels to be created.
Likewise, in conformance with CDP No. 6-88-364 therz are no encroschments
into the designated open space preposed for this project.

Precadance Established by Previcus Coastal Develooment Permit Granted

for Adjacent Property

On September 20, 2001 Tentative Map, Coastal Development Parmit, Site
Development Permmit, and a Planned Development Permit No, 40-014 was
approved by the City of San Diege Planning Commission for the lot directly
adjacent to the subject property to the west (identified =s Parcel 3 in CDP Nos.
A-209-78/#F6210 and 8-88-364). The granting of the Farmit was not appealed
by the Califarnia Coastal Commission.
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The property involved was aiso a 1.84-acre parcs| subdivided into two .92-acre
parcsis. Similarly, the proposed development had impacts to €SS, SMC, and
non-native grasslands. Each of these impacts was mitigated to below a ievel of
significance using the same methods identified for this project (through a
combination of on-site preservation and payment into tha HAF). To ensure that
the site developmeant would avoid significant environmerital impacts, a Mitigation
Monitoring and Reporting Program was also requirad.

There are no substantial differences between the previcusly approved project for
which a CDP was issued and the proposed project under Appeal that would
Justify the denial of the Coastal Development Permit.

lasue of Appeal ~ Conformance with Torrey Pingg Cemmunity Plan

Altachment A to Appeal No. A-6-NOC-07-130 incorrecily applies provisions for
the protection of sensitive habitats included in the North City Land Use Plan
companent of the City's certified LCP. The property is actuaily subject to the
Torrey Pines Community Plan component of the City's certified LCP. Page 17 of
the Torrey Pines Community Plan states:

“The North City Local Coastal Program Land Use Plan (LCP) was adopted
by the San Diego City Council in March 1981, revised in May 1985, and
revised again in March 1987. The LCP, as amendad, remains in full force
and effect, However, should any poiicies contained in this document
conflict with the previously adopted LCP Land Use Plan, this
document [the Torrey Pines Community Plan] shall take
precedence.” (Emphasis added)

The Torrey Pines Community Land Use Plan identifies ihe following Key Policies
that are applicable to this project:

1. All development adjacent to open space areas shall be designed to
reduce visual and development impacts.

3. Residential development shall reflect the diversity of existing homes in the
community, and shall be in compliance with ail development regulations.

Key Palicy #1 clearly states that development adjacent to open space areas shall
be designed to reduce the impacts of development. It does not state that there
should emphatically be NO impacts caused by deveiopment.  As will be
demonstrated later in thijs document, the proposed single family homes fully
comply with Key Policy #3.

Further, Page 27 of the Torrey Pines Community Plan outlines the following
palicies:

A4z
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1. Land uses adjacent to snvironmentally sensiive habitats shall not
negatively impact those areas.
2. Development impacts to rare, threatened, endangered, or candidate
species shall be minimized or eliminated.
3. No filling, clearing, grubbing, or other disturbance of biologically sensitive

habitats shall be permitted without approved mitigation plans.

There is no such statement in the Torrey Pines Comm:unity Plan that there can
be no impact — only no negative impact. Policy #2 and Policy #3 above
contemplate that impacts to environmentally sensitive habitat can be mitigated to
& level below the threshold of significance. The language here clearly implies
that impacts can be made so long as they are mitigaiad appropriately with an
approved mitigation plan. A site specific Mitigation Monitoring and Reporting
Plan has been approved for this project and the environmental impacts were
adequately addressed within the requirements of this document, of which you
have a copy. After implementation, no adverse impacts to environmentally
sensitive lands will occur. All of the impacts are reducad to below a level of
significance through a combination of preservation mezsures and payment into
the Habitat Acquisition Fund (HAF).

o Mitigation for the impact to 0.35-acres of GSS is broken up into
0.337-acres being mitigated through payment into the HAF at a 1:1
ratio. The remaining 0.013-acres of impact will be preserved on-
site at the appropriate 1.5:1 ratio, resulting in 0.02-acres to be
preserved,

o Mitigation far the impacts to 0.84-acres of non-native grassiands
would be broken up into 0.79-acres izzing mitigated through
payment into the HAF at a 0.5:1 ratio restiiing in a payment equal
to the value of 0.395-acres, The remaining 0,05-acres would be
mitigated through on-site preservation at a@ 1:1 ratio resulting in
0.05-acres being preserved.

o Mitigation for the impacts to 0.19-acres of SMC would be broken up
inta a payment into the HAF for 0.08-acres at @ 1:1 ratio with the
remaining 0.14-acres ta be mitigated on-site at a 2:1 ratio for a total
of 0.28-acres preserved,

The recommendations and development criteria of the LCP have been
incorporated into the individual elements of the Tomrey Pines Community Plan.
Due to the standard of review established in the Coastal Act of 1978, an LCP
Land Use Flan must contain a great deal of specificity tc direct the formuiation of
suitable implementing ordinances. Therefore, more specific and detailed
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supplemental coastal development policies not contained within the main body of
this Plan are found in Appendix E of the document.

In regard to devalopment in areas of sensitive vegetation, Appendix E states as
follows (page 117):

“In addition, to the extent applicable, all new development within the
coastal zene shall be designed to be consistent with multi-species and
multi-habitat preservation geals and requirements as established in the
statewide Natural Communities Conservation Planning (NCCP) Program,
and shall comply with the City of San Diego M&CP Interirm Habitat Loss
Permit Process, ar shall obtain an incidenial take permit under Section 4d,
Section 7 or Section 10a of the Endangered Spacies Act related io the
California Gnatcatcher. Compliance with these goals and requirements
shall be implemented in consultation with the United States Fish and
Wildlife Service and California Department of Fish and Game.”

The proposed project fully complies with these requiremants.

lssue of Appeal —- City of San Diego Environmesntally Sensitive Lands
Regulations

The Environmentally Sensitive Lands Regulations are contaired in the City's
Land Development Code. Section 143.0110(b) identifies the appropriate
development regulations, the required decision process, and the permitted uses
applicable to various types of development proposals that propose to encroach

into environmentally sensitive lands. The pertinent section of the table is copied
beiow:

Wellands Sensitive Bio Resources
(Not Applicable) Other than Wetlands SAEEIicabIeL
D e dueiie e |OROJAT O g (RRELERY
u deirs nm e gdnaie
Jorsonalmyg rome BogEDe R
Sy lﬁ-"”';"sq.r.rc Process Tmee Pravess T
(55 L Pz omdune -

Section 143.0140 identifies the General Development Regulations for all
Environmentally Sensitive Lands and states that devslopment that proposes
encroachment into envirenmentally sensitive lands is subject to the following
regulation:

Section 143.0140(b) - The allowable development area for all proposed
subdivisions is based on the existing lot or premises to be subdivided. If
no develepment is proposed on any newly created lot, the future

P T—
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development area of the lot shall be indicated on the required grading plan
and included in the maximum allowable developrnent area calculation for
the subdivision.

In this application, development is proposed on the newly created lots and is thus
indicated on tha plans, in compliance with this section.

The Appeal cites the following section of the Lznd Development Code
Environmentally Sensitive Lands Regulations:

Section 143.0140(c) - No building lot shall be created that provides such a
small devslopment area that future reasonable davelopment of the lot will
require additional encroachment into environmentally sensitive lands
beyond the maximum allowable developmeni area of the original,
unsubdivided premises. If additional development area is proposed for a
lot that would exceed the maximum allowable development area of the
original, unsubdivided premises, a deviation in accordance with Sectian

143.0160 is required, regardless of the lot size and the existing’

development area of the individual lot.

Section 143.0141 of the Development Regulations for Sensitive Biological
Resources addresses the maximum allowable developmient area of the property.
The proposed subdivision is in compliance with this section, which states
{emphasis added for relevancy where appropriate);

‘Development that proposes encroachment into sensitive biologicai
resources or that does not qualify for an exemption pursuant to Section
143.0110(c) is subject to the following reguintions and the Biclogy
Guidelines in the Land Development Manual.

{h) Ouiside the MHPA, encroachiment inis sensitive biolegical
resources is not limited, except as sot forthk in Section 143.0141(b)
{wetlands, not applicable] and (g) [land designated as open space,
not applicable].

{i) All development occurring in sensitive biclogical resoutces is
subject to0 a site-specific impact analysis conducted by the City
Manager, in accordance with the Biology Guidelines in the Land
Development Manual. The impact analysis shall svaluate impacts to
sensitive biological resocurces and CEQA =ansitive species. The
analysis shail determine the corresponding mitigation, whers
appropriate, and the requirements for protection and management,
Mitigatlon may include any of the foilowing, as appropriate o the
nature and extent of the impact,

=)}
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Acquisition or dedication of anciher site that can serve
to mitigats the project impacis. with iimited right of
entry for habitat management, as necessary, if the site Is
not dedicated. This site must have long-term viability
and the biologicai values must be equal to or greater
than the impacted site.

Preservation of dedication of on-site sensitive biclogical
rasources, creation of new habiiat, or znhancement of
existing degraded habitat, with Emited right of entry for
habitat managesment, as neceszary, if the site is not
dedicated. The site must have lonrg-term viability and the
biological values must be equal  or greaier than the
impacted site.

In circumstances whera the arsa of impact is small,
menetary payment of compensation into a fund in lieu of
other forms of mitigation. The Ciiy shall use the fund to
acquire, maintain and administer habitat areas pursuant
to City Council Resclution No. R-275128, adopted
Eebruary 12, 1990. Whers approgriate, the City Manager
is authorized to enter inlo agreements with public
agencies or private non-profit  conservancies or
joundations to administar the funds and acquire or
maintain habitat preservaticn areas.

Grading during wildlife breeding seasons shall he consistent with
the requirements of the Gity of San Diego MSCP Subarea Plan.

Sensitive biological resources that are cutside of the allowable
development area on a premises, or are acquired as off-site
mitigation as a condition of permit issuance, are to be left in a
natural state and used only for those passive activities allowed as a
conditicn of pemmit approval.”

These all address the maximum aliowable development area of the existing lot.
Having complied with each of the above requirements, the proposed subdivision
does not resuit in an encroachment beyond the maximum allowabis development
area of the unsubdivided property.

lesue of Appeal — Finding of No Adverse Impact

The Appeal indicates that the City did not specifically stute in its findings that the
project will not adversely affect environmentally sensitive lands. The language n
the pertinent finding (reproduced beicw) clearly acknowledges the impact and
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states that the Mitigation Monitoring and Reporting Program to be impiemented
will reduce the impacts to a level below significance. Clearly, this is a finding of
rno adverse impact.

“The proposed project site contains anvironmenially sensitive lands in the
form of biological resources and steep hiilsides. The proposed project, to
subdivide a 1.84 acre site into to .92 acre parcels and develop the
property with two single-family homes and a guest quariers has been
reviewed in accordance with the Califoernia Environmental Quality Act
(CEQA) and a Mitigated Negative Declaratic:i was prepared which
addresses potential impacts to Historical Ressources (Archaeology),
Paleontology, Biological Rescurces, and the Multiple Habitat Planning
Area. A Mitigation Monitoring and Reporting Program would be
implemented with this project to reduce the impacis to below a level of
significance.”

Further, in the discussion contained in the Appeal it is stated that there is
adequate development area on the existing premises that could be developed
with a single-family home and avoid all impacts to on-sitz sensitive habitats from
the development and necessary brush managemasnt. This is not an accurate
assessment. It is not possibie to develop anything that would be considered an
economically viable project on the parcel without impacting habitat since the
City's guidelines consider even non-native grassiand to have habitat value. W is
impossible to develop the preperty in a manner such as 1o avoid all impacts.

issue of Appeal -~ MIHPA Adjacency

The Appeal accurately states that the subject site is located outside of the
mapped MHPA boundary. The appropriateness of the mapped MHPA
boundaries is not relevant to this project. The boundaries are mapped and
recorded and the project has been designed in accordance with the regulations
applicable to properties located outside the MHPA boundaries.

issue of Appeal — Protection of Visual Resources

Again, the Appeal incorrectly applies the North City Land Use Plan document to
this project. The primary applicable Land Use Plan is the Torrey Pines
Community Plan. Related to protection of visual rescurces, the Torrey Pines
Cemmunity Plan states as follows:

Page 31 — Addressing development adjacent to Crest Canyon as
foltows:

CON \
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“Design of dwelling units adjacent to State Reserve Exiension and
Crest Canyon shall stress a blending of architecture with the natural
terrain. Architectural shapes, bulk, materials, and landscaping
shauld be carefully chosen to respect the physical constraints of the
land.”

Site planning and design features were incorporated to ba sensitive to the natural
resources surrounding the property and to be compatible with the existing
developed neighborhood.

Single story structures were designed to facilitate the bisnding of the architecture
with the natural terrain and the proposed buiiding colors and materials are sarth
tones and colors that are subordinate to the natural environment to minimize the
visual impacts.

Page 36 — Addressing implementation of the Torrey Pines
Community Plan as follows:

“The specific proposals and design guideiines for development
adjacent to environmentally sensitive areas currently can only be
implemented through the discretionary review process.”

The project required the discrationary review by the City of San Diego Planning
Commission. The project was considered and unanirmously approved by the
Planning Commission on December 6, 2007.

Page 86 of the Torrey Pines Community Plan establishes the
Resideniial Development Design Guidelines:

“New residential development within the Torrey Pines community
should continue to incorporate a wide varisty of architectural styles,
colors and building materials. New residential develapment should
also be designed to encourage compatibility in bulk and scale
between existing and new residential development. All new
residential development shall conform to citywide underlying zoning
and Coastal Zone requirements. The Turrey Pines Community
Planning Group should review all development requiring
discretionary approval by the City.”

On September 14, 2005 the project was presented to the Torrey Pines
Community Planning Group who unanimously recommended approval of the
project as designed.

Appendix £ {page 118) discusses Yisual Rasources as follows:



A-6-NOC-07-130
Page 70

5. Landscaping of properties adjacent to open space areas shall
not use invasive plant species. Landscaping adjacent to these
areas should use plant spacies naturally oceurring in that area.

6. New residential development shall be compatible with the
existing neighborhood, and designed to blend into adjacant natural
open space areas. Cnly low-profile dwellings designed to fit with
the natural terrain and not be visually praminent from the canyon
floor shall be allowed. For development Iocated in visually
prominent areas adjacent to space areas. building colors and
materials shall be limited to earth tones and colors subordinate to
the surrounding natural environment, which minimize the
development's contrast with the surrounding hillsides and open
space areas.

12. Mew residential, commercial, and industrial development shall
provide landscape buffers to screen views of the buildings from
designated scenic roadways.”

As stated earlier. site planning and design features were incorporated to be
sansitive to the natural resources surrounding the property and to be compatible
with the existing developed neighborhood. Single story structures (with one
small two story elernent on one of the homes) were casigned to facilitate the
blending of the architecture with the natural terrain and the proposed building
colors and materials are earth tones and colors that are subordinate to the
natural environment to minimize the visual impacts.

In regard to landscaping, the landscaping plans were designed in compliance
with the City's guidelines. The Landscape Plans propose plant paleties
conasisting primarily of plant species native to the immediate project area. While
a few non-native species are used, none of them are invasive. Contrary to the
claims made in the Appeal, the landscaping is desigiied to create buffers to
soreen views of the buildings from designated scenic roadways, including
through the planting of street trees. Furthermore, the use of a primarily native
planting scheme provides the best possibie opportunity to maich the overall
colors and textures of the surrounding natural areas.

In response to these issues raised in the appeal, the City's Long Range Planning
staff made the following comments (in an email dated January 8, 2008 from
Leslie Goossens, Development Project Manager, City of San Diego Development
Setrvices Department to Katie Wilson):

“[Sltaff's analysis, including field visiis, of the proposed two new residences,

found that the materials and colors proposed for the corstruction, combined with
the proposed new landscaping, would create two new residences that will blend

10
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into the existing surroundings once the required landscaping
matures...According to staff in the City’'s Long Range Planning Division, the
proposed two new homes would be of similar development to the existing homes
to the east. Further, the Torrey Pines Community Plan does not map
preservation of view corridors from public vantage paints. Staff can confirm that
the view of these homes from I-5 southbound is minimal. The existing mature

- Torrey pines, paims and stone pines more than adequately buffer the existing

homes from public view. The proposed new landscaping would create a simitar
appearance for the new residences, as is the case with the existing homes and
landscaping. The development proposal is not located within a direct view to the
coast or open space and is located adjacent to a hill. The only view of these
homes is essentially southbound towards the hill and towards the coast. The
jocation of the proposed two residences is below Crest Canyon and would not
adversely affect the view to the canyon.”

Lastly, the Appeal incorrectly states that the City failed io address exterior color
treatments to reduce the visibility of the propesed structures from off-site public
vantage points. The City required the submittal of a materials and color board to
ensure that the project incorporated earth tones and colors subordinate to the
natural environment in order to minimize the visual impacts. Color renderings of
the twa single family homes were also provided.

Conelusion

With this rebuttal to the issues raised in the Appeal, wa would like to conclude

with the following observations and statements for the Coastal Commission’s
consideration:

1) The existing lot was apparently approved for future development in
general by the Coastal Commission when they approved the initial
creation of the parcel, as is evidenced by the language referencing the
future splitting of this parcsl in the approved Coastal Development Permit
Nos. A-209-78 (#F6210) and 6-88-364 and again with the approval of
CDP No. 40-014 for an identical lot-spiit on the adjacent property (referred
to as Parcel 3 in the previously approved CDP's) in September of 2001.

2) It is not possible to develop anything on the parcel without impacting
habitat since the City's guidelines consider even non-native grassland to

have habitat value. We are unable to avoid zil impacts even without
subdividing the property.

3) All impacts are being mitigated to less than significant by mitigation
methods approved by the City and in conformancz with the Torrey Pines
Community Plan and the City's land development reguiations.

11
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5)

€)

7)

Given the City's brush management regulations, it would not be possible
to develop any single family home on the lot without having at least SOME
impact to CSS or SMC.

Some of the CSS being impacted is fairly degraded in its value. The CSS
that is present is a relatively small patch unconnected with larger
expanses of CSS, though it is directly connected to the adjacent SMC.
The SMG that is on site is classified as such primarily because of its
geographic position near the coast, as opposed io its actual species
composition. MNone of the ceanothus, manzanita, and oak species
indicators of SMC are present.

There is not even a remote poseibility that any further development will
happen next to these parcels, since it is surroundsd by MHPA.

If the Coastal Commission is interpreting the City’s regulations to require
that no impacts occur even if mitigated to below a level of significance
then that essentially means the preperty cannot be developed; but if the
requirement is that the design is done in a manner that provides an
economically viable project and still preserves the most valuable habitat,
then the project as approved by the Ciiy of San Diego under the
regulations contained in the Land Development Code is reasonable and
should be granted the Coastal Development Permit.

Based upon all of the information provided above, we balieve that the merits of
the Appeal are such that it should be withdrawn, or at the very least, there should
be a finding of No Substantial Issues. We appreciate your consideration of the
issues as addressed in this letter and look forward to discussing them with you
and with members of the Commission in more detail. If you have any questions,
please do not hesitate to contact me at (858) 776-2577.

rely,

atie P. Wilson

Ce

Chairman Pat Kruer, California Coastal Commission
Commissioner Sara Wan, Catifornia Coastal Commission
Commissioner Ben Hueso, San Diego Coast Rep., California Coastal Commisston

12
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355 South Grand Avenue, 4oth Floor, Los Angeles, Califomia goo71-3101
Telephone 213.626,8484 Facsimile 213.626.0078

May 13, 2008

VIA ELECTRONIC MAIL AND HAND DELIVERY

Ms. Ellen Lirley

Mr. Lee McEachern

California Coastal Commission
San Diego Area

7575 Metropolitan Drive, Suite 103
San Diego, CA 92108

Re:  Appeal No. A-6-NOC-07-130 (Key, McCullough & Ames)

Dear Ms. Lirley and Mr. McEachern:

This firm, along with Susan McCabe and Katie Wilson, represents the Applicants in
the above appeal. This letter supplements the letter to you from Ms. Wilson, dated
January 10, 2008. We request that both letters be attached to the Staff Report
ultimately prepared for this matter.

This letter responds to the Staff Recommendation prepared for the April 2008
meeting. In brief, the Applicants object to Special Condition Nos. 1 (Revised Final
TPM/Building Plans) and 7 (Open Space and Conservation Easement). There are
fundamental problems with the Staff Recommendation. While the City of San Diego
carefully applied the provisions of the certified LCP, the current Staff
Recommendation ignores the key provisions and effectively would rewrite the LCP,
which the California courts recently have declared the Commission may not do.
(Security National Guaranty, Inc. v. California Coastal Com. (January 25, 2008) 159
Cal. App.4" 402, 422-423; see also Morro Bay Mini-Storage, Inc. v. California
Coastal Com. (2001) San Luis Obispo Sup. Ct. Case No. CV(0-0578.)

As discussed below, the Applicants join with the City of San Diego in contending that
the Commission lacks appeal jurisdiction over this Project. Even assuming the
Commission has appeal jurisdiction, the Project complies with the “Environmentally
Sensitive Lands” requirements of the certified LCP. Finally, the current Staff
Recommendation, if adopted, would result in a “taking” of the Applicants’ property.
At the very least, the Staff Recommendation should delete Special Condition Nos. 1
and 7.

EXHIBIT NO. 10

APPLICATION NO.
A-6-NOC-07-130

Applicants' Response

Page 1 of 13
@Calih)rnia Coastal Commission
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The Recent Decision in Security National Guaranty Should Govern the Staff
Recommendation for the Project

The City’s certified LCP defines the Commission’s appeal jurisdiction by post-
certification maps; they show the subject property to be outside the appealable area.
The LCP also specifically permits the development of environmentally sensitive lands
(“ESL”) outside of the City’s Multi-Habitat Planning Area (MHPA); it requires only
mitigation, which the City properly required for this Project. Those requirements
cannot be ignored or contradicted on appeal.

The recent Court of Appeal decision in Security National Guaranty (“SNG”), supra,
decided earlier this year, is directly on point. There, the certified Sand City LCP
identified and mapped locations that were ESHAs. No ESHAs were mapped on
SNG’s property. The City approved SNG’s application for a CDP. On appeal, the
Commission found that the entire project site was an ESHA and denied the project.
The Court of Appeal held that “by declaring SNG’s site an ESHA, the Commission
exceeded its statutory authority, improperly assumed powers reserved to local
government, and contradicted the terms of the certified LCP.” (SNG, supra, 159
Cal. App.4™ at 422.) As germane to the appeal here, the Court of Appeal explained:

“First, the Commission’s action clearly exceeded an express limitation on its
jurisdiction in permit appeals. The Coastal Act limits the grounds for such an
appeal to an allegation that the development does not conform to the standards
set forth in the certified LCP. [Citation.] In denying SNG’s permit (at least in
part) based on its unlawful ESHA designation, the Commission imposed
additional standards not found in Sand City’s LCP. SNG was entitled to have
its development proposal judged by the standards of the certified LCP in
effect at the time of its application. [Citation.]

“Second, the Commission has purported to exercise powers that the
Legislature has expressly allocated to local govemment, which has decreed
that LCP’s may be amended “by the appropriate local government.”
[Citation.] By declaring the site an ESHA, the Commission has
impermissibly attempted to amend part of Sand City’s LCP. [Citation.]

“Third, the Commission’s ESHA designation actually contradicts the terms of
the certified LCP itself. The Commission’s staff concluded that SNG’s site
was ESHA on the basis of general LCP policies regarding ESHA protection.
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But that conclusion cannot be reconciled with the specific findings in section
4.2.4. of Sand City’s certified LUP that there were no ESHA’s in the area
west of Highway 1, where SNG’s site is located . . . The Commission’s
ESHA designation simply cannot be squared with the plain terms of Sand
City’s LCP.”

(SNG, supra, 159 Cal. App.4™ at 422-423 (emphasis in original; citations omitted); see
also Morro Bay Mini-Storage, Inc., supra [LCP mapped ESHAs which did not
include applicant’s property; Commission, on appeal, acted in excess of its
jurisdiction in designating site as ESHA based on its assessment of resources existing
“on the ground™].)

The Commission Lacks Appeal Jurisdiction

The subject property is located on Racetrack View Drive. The Post-Certification
Maps referenced in the City’s certified LCP show the property to be inland of the
“first public road” and beyond the Commission’s appeal jurisdiction.

On December 6, 2007, after approving the Project, the City incorrectly issued a
Notice of Final Action indicating that the Project was appealable. Recognizing the
mistake, on April 2, 2008, the City issued a corrected Notice of Final Action,
explaining in a letter to Staff:

“The project is within Non-Appealable Area 1, as shown on Map Drawing
No. C-730.1. When the California Coastal Commission certified the City of
San Diego Local Coastal Program Amendment #1-98B, it included the Land
Development Code and Land Development Manual. The Land Development
Code defines the appealable area as “The appealable area is shown on Map
Drawing No. C-730, on file in the office of the City Clerk, as Document No.
00-17067-1; however, this map may be updated as appropriate and may not
include all lands involving post-LCP certification appeal.””

The City is correct: The City’s Post-Cert Map, incorporated in the certified LCP,
shows the subject property to be located outside of the “first public road,” which is
Racetrack View Drive.
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Section 13576(a) of the Commission’s Regulations provides:

“In conjunction with final Local Coastal Program certification . . . the
Commission shall, after public hearing, adopt a map or maps of the coastal
zone of the affected jurisdiction that portrays the areas where the Commission
retains permit authority . . . These maps shall be drawn based on the criteria
for permit and appeal boundary determinations, set forth in Section 13577
below, and will serve as the official maps of the Commission’s permit and
appeal jurisdiction.” (Emphasis added.)

Consistent with the mandatory mapping requirement of Section 13576, the City
prepared a comprehensive set of Post-Cert Maps for its LCP. As indicated, Map
Drawing No. C-730.1 provides that Racetrack View Drive is the “first public road,”
and therefore outside of the Commission’s appeal jurisdiction. In December 1997,
the City adopted the Land Development Code and the Post-Cert Maps by Ordinance
No. 0-18451. Thereafier, it submitted to the Commission an LCP amendment, No. 1-
98B, which included a comprehensive Land Development Code and Land
Development Manual to replace the zoning and other implementing actions
previously certified by the Commission. Following a public hearing, the Commission
certified the LCP amendment.

Section 113.0103 of the certified Land Development Code defines “appealable area”
as:

“[t]he area, as defined by California Public Resources Code section 30603,
within the coastal zone that constitutes the appeal jurisdiction of the Coastal
Commission. This area includes lands between the sea and the first public
road paralleling the sea or within 300 feet of the inland extent of any beach or
of the mean high tide of the sea where there is no beach, whichever is the
greater distance, or within 100 feet of any wetland, estuary, or stream, or
within 100 feet of the top of the seaward face of any coastal bluff. The
appealable area is shown on Map Drawing No. C-730, on file in the office
of the City Clerk, as Document No. 00-17067-1; however, this map may
be updated as appropriate and may not include all lands invelving post-
LCP certification appeal.” (Emphasis added.)

Section 126.0702(b) further addresses “Permits Issued by the Coastal Commission,”
and states:
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“A Coastal Development Permit or exemption for all coastal development on
a project site located completely within the Coastal Commission Permit
Jurisdiction or in the Deferred Certification Area must be obtained from the
Coastal Commission. The Coastal Commission Permit Jurisdiction and
the Deferred Certification Area are shown on Map No. C-730.1 on file in
the Planning and Development Review Department, the San Diego office
of the Coastal Commission, and in the office of the City Clerk as
Document No. 00-17067-1.” (Emphasis added.)

Thus, the certified Post-Cert Maps show the subject property to be outside of the
Commission’s appeal jurisdiction. Indeed, for the six years following certification of
the Land Development Code, the City consistently approved projects in the vicinity
of subject property, landward of Racetrack View Drive, and issued Notices of Final
Action specifying that the developments approved are “non-appealable.”
Commission Staff never objected:

Racetrack View Drive — 6-NOC-97-042

6-NOC-97-043
Recuerdo Drive — 6-NOC-98-173
Lozana Road — 6-NOC-97-154
Mango Drive — 6-NOC-98-166
6-NOC-00-306
Minorca Cove — 6-NOC-02-143

It was not until approximately 2004 that Commission Staff advised City Staff of its
contrary view. Thereafter, until now, City Staff simply acquiesced, contrary to its
certified LCP, and issued subsequent Notices of Final Action indicating that the
developments approved were appealable. (Racetrack View Drive — 6-NOC-04-106;
Recuerdo Drive — 6-NOC-05-274, 6-NOC-05-030; Lozana Road — 6-NOC-06-010.)
As the Court of Appeal decision in SNG held, however, the Commission cannot
simply by fiat change the provisions of an LCP once certified, and that includes the
Post-Cert Maps.

There is a process for modifying the boundaries of a map. Section 13576(a) of the
Commission’s regulations provides:

“The Commission, in consultation with the local government, shall update
these maps from time to time, where changes occur in the conditions on which
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the adopted maps were based, or where it can be shown that the location of the
mapped boundary does not accurately reflect the intended boundary criteria.
Revisions of the adopted maps shall be based on precise boundary
determinations made using the criteria set forth in Section 13577. The revised
maps shall be filed with the affected jurisdiction within 30 days of adoption
by the Commission.”

The Commission here has not followed the process outlined in its own regulations
noted above. There has been no revised map refating to the subject property adopted
or filed with the City, nor has there been a map revision or update as provided for in
the LCP.

Finally, even assuming arguendo that the post-certification maps had not been
included in the Land Development Code and certified by the Commission, it is still
clear that Racetrack View Drive is the “first public road paralleling the sea,” defining
the limit of Commission appeal jurisdiction. Section 13011 of the Commission’s
regulations defines the “first public road paralleling the sea’ as being (a) lawfully
open to uninterrupted public use and suitable for such use; (b) publicly maintained;
(c) an improved, all-weather road open to motor vehicle traffic in at least one
direction; and (d) not subject to any restrictions on use by the public. It also must:

“.. . in fact connect with other public roads providing a continuous access
system, and generally parallel[] and follow{] the shoreline of the sea so as to
include all portions of the sea where the physical features such as bays,
lagoons, estuaries, and wetlands cause the waters of the sea to extend
landward of the generally continuous coastline.”

Racetrack View Drive satisfies all of the requirements of Section 13011.

Past Commission decisions explain that Via de la Valle is the first public east-west
road north of the San Dieguito Lagoon, and that I-5 is the first public north-south
road east of the Lagoon. (6-04-49 [22™ District Agricultural Association]; 6-02-020
[same].) As to the first public east-west road south of the Lagoon, one decision
erroneously states, without explanation, that a road several miles south, Mango Way,
is the first public road in this area. (F7453-A2 [Stephenson].) Unlike Racetrack
View Drive, however, which connects with Jimmy Durante Boulevard, Via de la
Valle, and I-5 — thus framing the Lagoon and providing a continuous access system,
Mango Way is well south of the Lagoon, is in a disjunct subdivision, is accessed by
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Del Mar Heights Road, and has no connection {physical, visual or otherwise) to the
Lagoon. Indeed, there is no rational basis for designating this infand road as the “first
public roadway paralleling the sea.” By contrast, Racetrack View Drive not only
frames the Lagoon but it is the first public east-west roadway immediately south of
the Lagoon. It overlooks the Lagoon and provides direct views of the Lagoon, ample
parking for the public, and is directly inland of a publicly accessible trail along the
south side of the Lagoon. (See F7453-A2 [Stephenson].) It is the only road that
logically qualifies as the first public road paralleling the sea.

Accordingly, despite the Commission’s finding of “substantial issue,” on closer
scrutiny the Commission lacks appeal jurisdiction over the Project, and the appeal
should be dismissed. Under SNG, the Commission may not revise the appeal
boundary to include the subject property. In conformance with the Commission’s
regulations, Racetrack View Drive is the first public road paralleling the sea, and the
subject property is inland of the appeal boundary.

The Project Conforms With the “Environmentally Sensitive Lands”
Requirements of the Certified LCP

Even assuming that the Commission had appeal jurisdiction, the Staff’s ESHA
determination, which encompasses the vast majority of the property, directly
contradicts the certified LCP and ignores the key provision of the certified Land
Development Code, which specifies that in the area proposed for development,
“encroachment into sensitive biological resources is not limited.” (Certified Land
Development Code § 143.0141; emphasis added.) Staff’s approach in this particular
instance is not permitted under the SNG case.

The Staff Recommendation and Ms. Wilson’s January 14, 2008 letter recite the
applicable policies of both the North City Land Use Plan component of the City’s
certified LCP and the certified Torrey Pines Community Plan. For example, the
North City Land Use Plan provides:

Page 73- “Environmentally sensitive habitat areas should be protected against
any significant disruption of habitat values, and only those uses dependent on
and compatible with such resources shou/d be allowed within such areas.”

Page 74 — “Development should be sited and designed to prevent impacts
which would significantly degrade environmentally sensitive habitat areas.”
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The Torrey Pines Community Plan additionally provides on Page 29:

1. “Land uses adjacent to environmentally sensitive habitats shall not
negatively impact those areas.”

2. “Development impacts to rare, threatened, endangered, or candidate
species shall be minimized or eliminated.”

3. “No filling, clearing, grubbing, or other disturbance of biologically
sensitive habitats shall be permitted without approved mitigation plans.”

These land use policies are, in turn, specifically implemented by the Environmentally
Sensitive Lands (ESL) Regulations of the City’s certified Implementation Plan. Two
provisions are key here:

Section 143.0140 — “General Development Regulations for all
Environmentally Sensitive Lands”

“Development that proposes encroachment into environmentally
sensitive lands or that does not qualify for an exemption pursuant to
Section 143.0110(c) is subject to the following regulations:

() No building lot shall be created that provides such a small
development area that future reasonable development of the lot
will require additional encroachment into environmentally
sensitive lands beyond the maximum allowable development
area of the original, unsubdivided premises. If additional
development area is proposed for a lot that would exceed the
maximum allowable development area of the original,
subdivided premises, a deviation is accordance with Section
143.0150 is required, regardless of the lot size and the existing
development area of the individual lot.”

Section 143.0141 — “Development Regulations for Sensitive Biological
Resources”

Development that proposes encroachment into sensitive biological
resources or that does not qualify for an exemption pursuant to



A-6-NOC-07-130
Page 93

RICHARDS | WATSON | GERSHON

ATTORNEYS AT LAW ~A PROFESSIONAL CORPQRATION

Ms. Ellen Lirley
Mr. Lee McEachern
May 13, 2008

Page 9

Section 143.0110(c) is subject to the following regulations and the
Biology Guidelines in the Land Development Manual.

(h) Outside the MHPA, encroachment into sensitive biological
resources is not limited, except as set forth in Section
143.0141(b) and (g) [pertaining to wetland, their buffers and
designated open space].” (Emphasis added.)

A. “Qutside the MHPA, Encroachment into Sensitive Biological Resources is
not Limited” — Land Development Code Section 143.0141(h).

As applicable here, Section 143.0141 of the certified Land Development Code
addresses the maximum allowable development area of the property. The Project
does not encroach into environmentally sensitive lands beyond that maximum
allowed development area. Importantly, there is also no encroachment into the City’s
Multi-Habitat Planning Area (MHPA). The MHPA encompasses the steep slope
portions of the subject property, and borders the site on the south, east, and across
Racetrack View Drive to the north. It is undisputed that the development proposed is
located outside of the MHPA. Accordingly, under the certified LCP, the
development proposed “is not limited,” and certainly not limited in the manner
suggested by the Staff Report.

Significantly, the Staff Report quotes but then ignores Section 143.0141. Instead, it
seeks to fashion a new and different standard based upon what Staff, not the LCP,
belicves should be the applicable siting criteria. The Staff Report states: “The
Coastal Commission has not interpreted the resource protection policies of the
[Coastal] Act or certified LCPs to allow all impacts at any cost to sensitive
resources.” (Staff Report, p. 13.) The SNG case, however, forecloses that type of
rewrite of the LCP. It is irrelevant here how the Commission may have interpreted
the Coastal Act’s resource protection policies in other contexts or other LCPs. What
counts is what this LCP states, and it states unambiguously that “[o]utside the MHPA,
encroachment into sensitive biological resources is not limited.” (§143.0141(h).)

The Staff Report states that the determination of allowable development area
“should” be based on application of all governing LUP policies and the ESL
regulations to accommodate a reasonable use while recognizing any resource
constraints. (Staff Recommendation, p. 13.) There is no such provision in the
certified LCP. Instead, the Staff Report goes further to state that to conform to the
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applicable LUP policies, the allowable development area “should” not encroach into
environmentally sensitive lands if it is possible to avoid such impacts. (/d.) Again,
there is no such provision in the LCP. Instead, the LCP draws a clear distinction
between ESL in the MHPA (essentially, the steep slope areas) and areas outside the
MHPA that may contain sensitive biological resources. Under SNG, the appeal
cannot provide a basis for rewriting the certified LCP. In the words of SNG, to do so
would exceed the Commission’s statutory authority, improperly assume powers
reserved to local government, and contradict the terms of the certified LCP. (SNG,
supra, 159 Cal. App.4™ at 422.)

Despite the express and acknowledged reference to the MHPA in the certified LCP,
the Staff Report attempts to cast some doubt on the value of that designation. The
fact is, it is the defining criteria in the certified LCP. Further, Staff’s suggestion now,
years after certification, that the Multi-Habitat Preserve Area identified in the City’s
Multiple Species Conservation Program (MSCP) may have been based not on biology
but solely on cooperation of the property owner at the time the City put together the
MHPA. This is not only irrelevant, but it is unsupported. It would be hard to believe
that Staff recommended certification of the LCP with Section 141.0141(h) on that
basis. Rather, as the City explained in the Executive Summary to its MSCP
(December 1997), submitted to the Commission in connection with the LCPA for the
Land Development Code:

“The purpose of establishing the MHPA is to protect and enhance natural
areas essential to the continued survival and health of wildlife (plant and
animal) species that are threatened by the ongoing urbanization in this region
... The MHPA, which contains both publicly and privately owned land,
consists of core area of high biological value and corridors that connect
these core areas. Approximately 90% of the land in the city’s MHPA will be
preserved for biological purposes.” (Executive Summary, MSCP, p. 1;
emphasis added.)

Regardless, for this property, in particular, the MHPA — the steep slope and sensitive
resource protected portion of the site — lies within the Torrey Pines Reserve. The part
of the property sought to be developed is outside the MHPA, and under SNG, the
express terms of the LCP govern and cannot be changed in connection with this
appeal.

B. Biologically Sensitive Habitats Map in the Certified LCP (Appendix F) —

Excludes CSS and SMC on the Subject Property.
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The certified Torrey Pines Community Plan also has specifically identified in the
LCP the “Biologically Sensitive Habitats (North)” which encompass the subject
property. (See TPCP, p. 125, Appendix F.) The “Biologically Sensitive Habitats”
map identified “Grasslands” on this property, but did not identify CSS or SMC, the
species that concern Staff. Moreover, the Staff Report notes the presence of non-
native grasslands on the property, but explains that “impacts to that habitat are not
considered impacts to ESHA .. ..” (Staff Report, p. 14.)

While the certified LCP has identified other areas within the Torrey Pines
Community Plan that Staff may now consider to be ESHA, here, in particular, this
LCP has specifically not identified ESHA on the subject property. While the portion
of the property outside of the MHPA constitutes environmentally sensitive lands, the
Commission has previously explained that “the term environmentally sensitive lands
is not the same as environmentally sensitive habitat areas or ESHA addressed in
Section 30240 of the Coastal Act.” (City of San Diego Major Amendment No. 3-03B
[Crescent Heights], p. 19; emphasis added.) Thus, as in SNG, Staff’s attempted
ESHA designation “simply cannot be squared with the plain terms of [the] . . . City’s
certified LUP. (See SNG, 159 Cal. App.4™ at 123.)

C. Conclusion.

In sum, Section 143.0141(h) requires that the City must evaluate development
occurring in sensitive biological resources in an impact analysis and require
mitigation. The Applicants prepared an impact analysis for this Project, and
consistent with its obligation under Section 143.0141(h), the City required both an in-
lieu and on-site preservation for the CSS, non-native grasslands, and Southern
Maritime Chaparral impacted. That is precisely what the certified LCP requires, and
the Staff Recommendation can neither ignore the LCP nor rewrite its provisions.

Rewriting the Certified LCP and Grossly Limiting the House Size Would Result
in a Taking

In rewriting the LCP, the Staff Recommendation would preciude the ability to site
either of the houses approved by the City. The result is a taking. The Constraints
Map, attached as an Exhibit, shows the “ESHA,” as Staff now views it, the open
space easement, the two fuel modification zones required by the City, and the
required property setback. It also shows the existing SDG&E power line and
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easement which bifurcates the property, and cannot be relocated. The remaining
unconstrained development area for each lot would be irregular in size and shape and
unusable as a practical matter. Limiting the size of each house to essentially 1,500
square feet (a two-story stacked box with 750 square feet on each story) and
designating new ESHA on the property would significantly impact the Applicants’
economic use of the property and would interfere with their reasonable investment-
backed expectations developed at the time they acquired the property. Adoption of
Staff’s recommendation would therefore constitute a multi-million dollar taking
under California law. (See Penn Central Transportation Co. v. New York City (1978)
438 U.S. 104; Reehard v. Lee County (11 Cir. 1992) 968 F.2d 1131, 1136.)

The Applicants paid $1,550,000 for the subject property — approximately $842,385
per acre. Since that time, the Applicants have incurred approximately $468,000 in
carrying costs and other costs as part of the entitlement process. Under the
circumstances, no reasonable builder could afford to construct a house on the portion
of the property remaining after application of the Staff Recommendation.

It was entirely reasonable under the circumstances existing at the time of their
purchase in 2004 that the Applicants could expect to build two homes within the
building envelope evaluated for the creation of Lot 4. In 1978, the Commission
approved the original four-lot subdivision of 38.8 acres, which included this property.
Although not stated in the current Staff Report, the Commission’s approval provided
that the future division of Parcels 3 and 4 (the subject property) would be limited “to
one, 2-way split on each lot.” In 1988, the Commission approved CDP Application
No. 6-88-364, which approved the re-subdivision of the four lots created. This permit
required recordation of an open space deed restriction on the steep slopes with native
vegetation occurring along the southern portion of the four lots, including Parcel 4.
The Staff Report for the 1988 permit also discussed the future subdivision of Parcels
3 and 4 as follows:

“When the applicant applies for a coastal development permit for the future
subdivision of Parcels 3 and 4, it will be necessary that a grading repott, as
detailed as the one prepared for Parcels 1 and 2 be submitted by the applicant.
This will allow the reviewing power to approve only those parcels which have
adequate stable building areas, and require no encroachments into the
developed open space.” (CDP Application No. 6-88-364,p. 7.)

In connection with this Project, the Applicants submitted the required detailed

geology report, which demonstrates that proposed lots are grossly stable. The Staff
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Report for this application (at p. 9) correctly explains that in 1988, “the Commission
and its staff were only protecting ESHA if it occurred on steep slopes.” Indeed, as
discussed above, that approach was in fact captured in the certified LCP, and for this
property it is, in essence, the portion of the site within the MHPA and the existing
open space/deed restricted area. Parcel 3, the adjacent parcel, already includes an
existing 3,253 square foot residence, and other homes in the immediate vicinity range
in size from 3,000 to 5,000 square feet.

The Applicants had no reason to believe at the time of acquisition that the
Commission might impose an approximately 1,500 square foot size limit on homes
outside of the MHPA. Neither CSS nor SMC now or were ever are designated as
ESHA in the LCP. The Commission had not previously prohibited development
outside the MHPA and open space deed restricted area, but rather expressly noted the
future lot split. The Applicants had no reason to believe that CSS and MSS, coupled
with the required fuel modification zones, would comprise most of the usable
portions of the property and effectively render the entire lot unbuildable.

For these reasons, approval of the Project, as approved by the City, is necessary to
avoid a taking. The unsanctioned departure from the certified LCP and the
unreasonable size of the development envelope that would then remain compels
forsaking the Staff Recommendation and approving the Project.

Very truly yours,

T A -

Steven H, Kaufm

cc (w/attach.):
Kelly G. Broughton, Director of Development Services, City of San Diego
Leslie Goosens, Development Project Manager, City of San Diego
Susan McCabe, McCabe and Company
Anne Blemker, McCabe and Company
Katie Wilson
Rick Valles Key
Monte McCullough
Brett Ames

12668-0002\1055784v1.doc



A-6-NOC-07-130

Page 98

SAN DIEGO €O0.

l

TR A i i b

— ) o~

-, :,.Z
5 e v,

ey

i
W PR

e R D

LINoA WY

1 COLINS LINDA
LADERA LINDR

LADERA

o

T,
Z WIHEONIH
S

T

L
Wit

&

\v
Sy Y

iy

EXHIBIT NO. 11

APPLICATION NO.

NOC-07-130

6

First Public Road

mCali'ornia Coastal Commission

HIgH

i.??
(

0

2 PUACE SAINT TROPEZ

L PLACE MONA;

SUR OR |

1 BEACH FRONT DR
5 OCEAN SURF DR

2 PAGIFT

JAMES

PRESERVE

AN OISR 14 J0.1A INDERAATER Pasx

B R A A ———
¥, wars L iy, T

3% R MONTANA,
R A g
\ ) iy Tl €7 Divingl N
Y L= S g § SN AN
AW 3 Mm\@O .... Sl sl T:So w3 wH
. 59 O 3 ’ costLy o HBHE
5. % o\ .o 3 T, 256
K = B mummmm B o jeceus e, ga w84 iy | 1
; / - T 5,BREL~ g g o = ' 1o
2 > s | E32E80E: 38 .
; WDFWM " cappeese E] I
SE- R L EEEESESE B (LR o
g g e 310 B e
, g ¥ 5. p ) R CERTE
N o
5 b ) -3
gl G O o U " =
=5 .
ool 1 25k S
— ] 35 o3
=] Eirkd 8L
- pi . -
g1 & g 8
El
e 3
J ul
3
=
.
&




	AND
	Th13c-6-2008.pdf
	Th 13c


