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To: Commissioners and Interested Persons 
 
From: California Coastal Commission 
 San Diego Staff 
 
Subject: Addendum to Fr 10b, Coastal Commission Permit Application  
 #A-6-ENC-08-35 (ATT Cingular Wireless), for the Commission Meeting 

of August 8, 2008. 
________________________________________________________________________ 
 
Staff recommends the following changes be made to the above-referenced staff report: 
 
 
1.  On Page 1 of the staff report, the project location shall be revised as follows: 

 
  PROJECT LOCATION:  3637 Manchester Avenue (trenching) and 36631 

Manchester Avenue (wireless facility).  APN 262-062-28 and 38. 
 

2.  On Page 2 of the staff report, the first paragraph under Section II shall be revised as 
follows: 
 
 The project was denied by the Planning Commission on November 15, 2006 
November 2, 2006.  The coastal development permit was subsequently appealed by the 
applicants to the City Council on February 2721, 20067.  At that hearing the City Council 
set aside the Planning Commission decision and directed the Planning Commission to 
review the project again approved the applicant’s appeal.  On January 17, 2008, the 
Planning Commission denied the application.  On January 28, 2007, the applicant 
appealed to Planning Commission decision to the City Council.  On March 12, 2008, the 
City Council approved the proposed development for a wireless communication facility 
with conditions.   
 
 
 
 
 
 
(\\Tigershark1\Groups\San Diego\Reports\Appeals\2008\A-6-ENC-08-035 Addendum ATT Wireless NSI stfrpt.doc) 
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F 10b  Staff: Gary Cannon-SD 

 Filed: April 11, 2008 
 49th Day: Waived 

 Staff Report: July 17, 2008 
 Hearing Date: August 6-8, 2008 
 
 

STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBSTANTIAL ISSUE

 
LOCAL GOVERNMENT:  City of Encinitas 
 
DECISION:  Approved with conditions 
 
APPEAL NO.:  A-6-ENC-08-35 
 
APPLICANT:  ATT Cingular Wireless            Agent:  Ted Marioncelli 
 
PROJECT DESCRIPTION:  Trenching and installation of power/telecommunication 

lines within a paved private road.  The utility lines are to provide service to an 
offsite wireless telecommunications facility that is not within the appeals 
jurisdiction. 

 
PROJECT LOCATION:  3637 Manchester Avenue (trenching) and 3661 Manchester 

Avenue (wireless facility).  APN 262-062-28 and 38. 
 
APPELLANT:  Wendy Moldow 
              
 
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that no 
substantial issue exists with respect to the grounds on which the appeal has been filed.  
Based on review of the City’s file and information provided by the appellant, staff has 
concluded that the development, as approved by the City, is consistent with all applicable 
LCP provisions and will not result in any adverse impacts to environmentally sensitive 
habitat or on water quality.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  Certified City of Encinitas Local Coastal 
Program; City of Encinitas Case #06-001/MUP/CDP;  Appeal Application by Wendy 
Moldow dated 4/11/08; Supplement to Appeal Application by Wendy Moldow dated 
4/14/08; Letter from Wendy Moldow dated April 17, 2008; Letter from Wendy Moldow 
dated 7/14/08; Letter from Wendy Moldow dated July 15, 2008. 
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I.  Appellant Contends That: 
 
The proposed development is inconsistent with the policies of the certified LCP which 
pertain to the protection of environmentally sensitive habitat and water quality of Lux 
Creek, a tributary to San Elijo Lagoon.  The appellant also contends: the information 
provided by the applicant at the local level was inaccurate; the proposed trenching was 
not reviewed as part of the local Coastal Development Permit (CDP);  emergency access 
to residences will be prevented during construction; the property owner of the wireless 
facility site failed to comply with a City CDP in 1999 for the construction of the existing 
residence; the owner of the wireless antenna facility property refuses to allow EDCO, the 
local waste disposal company, to use the private access road and; alternatives to the 
offsite wireless facility project are available which would have less impact on the 
environment. 
              
 
II.  Local Government Action:   
 
The project was denied by the Planning Commission on November 15, 2006.  The coastal 
development permit was subsequently appealed by the applicants to the City Council on 
February 27, 2006.  At that hearing the City Council set aside the Planning Commission 
decision and approved the applicant’s appeal.  On March 12, 2008, the City Council 
approved the proposed development for a wireless communication facility with 
conditions.   
 
Most of the Specific conditions relate to the portion of the development that is not within 
the Commission’s appeals jurisdiction, i.e., the wireless telecommunications facility 
itself.  These include requirements that the facility be actively and continuously 
maintained; be available for use by other telecommunication providers and; that routine 
maintenance only occur during the hours of 8:00 a.m. to 5:00 p.m. weekdays.  In terms of 
conditions that relate to the proposed trenching that lies within the appellate jurisdiction, 
two specific conditions apply.  The first condition requires that the applicant be 
responsible for any damage caused to the private access roadway.  The second condition 
requires the approval of a grading permit and/or the use of appropriate erosion and 
pollution control measures. 
              
 
III.  Appeal Procedures/Substantial Issue Analysis:
 
After certification of a Local Coastal Program (LCP), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits.   
 
Section 30604(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the 
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certified local coastal program or the public access policies set forth in this 
division. 

 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603. 

 
If the staff recommends "substantial issue" and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project, then, or at a later date.  If the staff recommends "no substantial issue" or the 
Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have 3 minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.  If substantial issue is found, the Commission will proceed to a 
full public hearing on the merits of the project then, or at a later date.  If the Commission 
conducts the de novo portion of the hearing on the permit application, the applicable test 
for the Commission to consider is whether the proposed development is in conformity 
with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Section 30604(c) of the Act requires that a finding must be made by the approving 
agency, whether the local government or the Coastal Commission on appeal, that the 
development is in conformity with the public access and public recreation policies of 
Chapter 3.  In other words, in regard to public access questions, the Commission is 
required to consider not only the certified LCP, but also Chapter 3 policies when 
reviewing a project on appeal. 
 
The only persons qualified to testify before the Commission at the "substantial issue" 
stage of the appeal process are the applicant, persons who opposed the application before 
the local government (or their representatives), and the local government.  Testimony 
from other persons must be submitted in writing.  At the time of the de novo portion of 
the hearing, any person may testify. 
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question" (Cal. Code 
Regs. titl. 14 section 13155(b).  In previous decisions on appeals, the Commission has 
been guided by the following factors: 
 
 1. The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP; 
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 2. The extent and scope of the development as approved or denied by the local 

government; 
 
 3. The significance of the coastal resources affected by the decision; 
 
 4. The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
 5. Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that the development approved by the City does not raise a 
substantial issue with regard to the appellants' contentions regarding coastal resources. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION: I move that the Commission determine that Appeal No. 

A-6-ENC-08-035 raises NO substantial issue with 
respect to the grounds on which the appeal has been 
filed under § 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE: 
 
Staff recommends a YES vote.  Passage of this motion will result in a finding of No 
Substantial Issue and adoption of the following resolution and findings.  If the 
Commission finds No Substantial Issue, the Commission will not hear the application de 
novo and the local action will become final and effective.  The motion passes only by an 
affirmative vote by a majority of the Commissioners present. 
 
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 
The Commission finds that Appeal No. A-6-ENC-08-35 does not present a substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of the 
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 
              
 
 



A-6-ENC-08-35 
Page 5 

 
 

 
V.  Findings and Declarations. 
 

1.  Project Description.  The appealled project involves the trenching and 
installation of electric power and telecommunications lines within a paved private road.  
The trenching will occur within 100 ft. of Lux Creek, a stream which may contain 
environmentally sensitive habitat.  The Certified Appellate Jurisdiction Map for the City 
of Encinitas LCP identifies that a portion of the trenching/installation is located within 
the appeals jurisdiction based on its proximity to Lux Creek (i.e., within 100 feet of the 
creek). 

 
The utility lines are necessary to serve a wireless antenna facility that is proposed on an 
accessory living unit located 2 lots north of the subject site.  The local coastal 
development permit appealed by the appellant is for the installation of the wireless 
antenna facility, but the wireless antenna facility itself is not located within the 
Commission’s appellate jurisdiction.  A very small corner of the lot where the wireless 
facility will be located lies within the appellate jurisdiction, but the existing accessory 
unit, the proposed wireless facility and the existing single-family residence on the lot do 
not lie within the appellate jurisdiction (Ref. Exhibit 2).  However, a portion of the 
required utility connections for the offsite wireless facility will be installed on the 
appellant’s property within a private roadway easement that is located within 100 ft. of 
Lux Creek such that the trenching and installation of utility cables are within the 
appellate jurisdiction (Ref. Exhibit 2).   
 
The coastal development permit approved by the City is for the mounting of twelve 
antennas on the side of an existing balcony of an accessory unit and the installation of 
four indoor equipment cabinets located within the existing accessory unit located in the 
Residential 3 (R-3) zone.  Under the City’s LCP, wireless facilities are permitted within 
residential zones with the approval of a Major Use Permit.  As such, the City approved a 
Major Use Permit and Coastal Development Permit for the wireless facility (Ref. #06-
001 MUP/CDP).  Although this portion of the development is not subject to appeal or 
review by the Commission, the Commission has reviewed the City’s action and 
concluded its approval of the wireless facility in the R-3 zone is consistent with the 
requirements of the LCP.   
 
The wireless facility is proposed on a site that is 3 lots north of Manchester Avenue 
which at this location represents the first coastal roadway north of the sea (San Elijo 
Lagoon).  The trenching and installation of utility lines will occur along the north side of 
Manchester Avenue within a private road easement that is held by the appellant and two 
other property owners.   
 
The subject site is located on the north side of Manchester Avenue east of El Camino 
Real in the community of Cardiff in the City of Encinitas.  Surrounding development 
includes residential uses to the north, west and east, and a private school, Encinitas 
Country Day School, to the south. San Elijo Lagoon Ecological Park and Reserve are 
located to the south of Encinitas Country Day School.   
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 2.  Appellant Contentions.  The appellant has appealed the local government 
decision because she objects to the wireless facility that is proposed on the site that is 
located 2 lots north of her own property and objects to the trenching for the utility 
extensions that will occur on her property within a private road that is subject to a road 
maintenance agreement among the affected property owners.  The appellant’s appeal 
cites a number of issues and concerns, some of which do not relate to the trenching or 
which do not relate to the LCP.  These include the contention that the applicant submitted 
false information to the City in their application for the wireless facility site which is not 
subject to appeal; that emergency access to residences will be prevented during 
construction, that the property owner of the wireless facility site failed to comply with the 
City CDP in 1999 for the construction of the existing residence, and that alternatives to 
the offsite wireless facility project are available which would have less impact on the 
environment.  Also, the appellant contends that the owner of the wireless antenna facility 
property refuses to allow EDCO, the local waste disposal company, to use the private 
access road.   
 
Based on a review of the appellant’s application, only two issues have been identified 
which relate to the proposed trenching and utility line installation which is the only 
portion of the development subject to this appeal.  One is whether the City considered the 
trenching and utility line installation as part of the coastal development permit for the 
offsite wireless facility.  The second issue is whether the trenching/utility installation is 
consistent with the environmentally sensitive habitat protection and water quality 
protection policies of the LCP.  
 
1)  The appellant’s first contention is that the City failed to specifically consider the 
trenching and utility line installation when it approved the off-site wireless 
communication facility.  The appellant asserts that: 
 

No environmental impact study was provided by the Applicant as they avoided even 
the mention of the trenching so close to Lux Creek.  Hence the problems outlined 
were not before the City of Encinitas to consider. 
[ . . .]  
As stated above, the trenching map was never submitted to the City by AT&T 
Cingular or made part of the public record.  The neighbors have not been given an 
opportunity to vent or have an engineer assess the ramifications of such trenching. 

 [. . .] 
The City Council did not consider the effect to the trench construction.  [The 
Council’s decision was based on a secret “attorney-client” privileged letter not 
known to the public.] 
(Ref. Appeal Application, Exhibit 5) 

 
The proposed trenching for power and telecommunications lines will occur within a 
private paved road that lies on the appellant’s property at 3637 Manchester Avenue.  The 
private road which the appellant describes as being 15 feet, 8 inches in width, provides 
physical access to and private easements for utility extensions to three properties 
including the lot containing the proposed wireless communication facility.  While the 
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appellant asserts that the proposed trenching and utility improvements were unknown to 
her until recently, she identified the need for these utility connections to cross her 
property prior to the City action.  In a “Memorandum” to the City dated January 5, 2006, 
the Appellant wrote: 
 

1.  In order for Cingular to access the property on which it seeks to place 12 cellular 
panels and electronics related to its operation, it must cross two properties located to 
the south of the site in reaching it from Manchester Avenue.  In order for Cingular to 
operate its commercial venture on the property at the top of the hill, it must install 
additional electrical, and perhaps telephone lines below two properties to the south 
of the site. 
 
2.  As an owner of one of the two properties that Cingular must use to accomplish its 
commercial venture, I do not and will not permit Cingular to use my land for this 
purpose.  The easements of record for the use of my property for access to the 
residences above and behind me and for utility lines to be placed under the road to 
the other properties contemplate in all instances that the other properties are for 
residential purposes. 
(Ref. Memorandum on Eminent Domain from Wendy Moldow to Staff, Encinitas 
City Council dated January 5, 2006.) 
    

Based on the applicant’s Memorandum from 2006, it is clear that she anticipated the 
location of the utility improvements within the private roadway if the wireless 
communication facility were approved off-site because that is where the other utility 
improvements for the existing residences are located.  In addition, her 2006 
Memorandum identified this potential to the City and was part of the documents 
considered in its review of the coastal development.  In addition, in approving the offsite 
wireless facility, the City included two conditions of approval that relate to the trenching 
for utility connections.  The first condition, Specific Condition #N requires that the 
applicant be responsible for any damage caused to the private access roadway.  The 
second condition Engineering Condition #EG14 requires the approval of a grading permit 
and/or the use of appropriate erosion and pollution control measures.  City planning staff 
have informed Commission staff that these two conditions relate to the trenching work 
for the utilities.  In addition, the appellant has submitted a copy of an email discussing the 
trenching plan and the trenching plan itself that was provided to the City the day of the 
final City Council hearing.  Based on the conditions imposed on the applicant by the City 
and the submission of specific trenching plans prior to the City’s approval, the City did 
consider the need for electrical and telecommunications lines for the offsite wireless 
facility and the need to trench within the private access road in order to install the utility 
lines.  
 
2)  The appellant’s second contention is that trenching for the utility lines is inconsistent 
with the ESHA and water quality protection policies of the LCP.  The following LCP 
policies relate to the appellant’s contention: 
 
Resource Management (RM) Goal 10 of the certified LUP states, in part: 
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The City will preserve the integrity, function, productivity, and long term viability of 
the environmentally sensitive habitats throughout the City, including . . . riparian 
areas, coastal strand areas, coastal sage scrub and coastal mixed chaparral habitats. 

 
Resource Management Policy 2.1 of the certified LUP states: 

 
In that ocean water quality conditions are of utmost importance, the City shall 
aggressively pursue elimination of all forms of potential unacceptable pollution that 
threatens marine or human health. 

 
In addition, Resource Management Policy 2.3 of the certified LUP states: 
 

To minimize the harmful pollutants from entering the ocean environment from 
lagoons, streams, storm drains and other waterways containing potential 
contaminants, the City shall mandate the reduction or elimination of contaminants 
entering all such waterways; pursue measures to monitor the quality of such 
contaminated waterways, and pursue prosecution of intentional and grossly negligent 
polluters of such waterways. 

 
Resource Management Policy 14.1 of the certified LUP is applicable and states, in part: 
 

. . . It is the policy of the City that, in any land use and development, grading and 
vegetation removal shall be limited to the minimum necessary. 

 
In addition, Resource Management Policy 14.3 of the certified LUP states, in part: 
 

The City will reduce the rate of sedimentation of the lagoons by requiring 
procedures for controlling runoff and erosion associated with upland grading and 
development . . . . 

 
The appellant contends that trenching activity may result in adverse impacts to Lux 
Creek, which is directly adjacent to the private access road where the utilities will be 
installed: 
 

Implementation of the proposed trenching could result in potentially significant 
impacts if any of the following would: Result in inadequate emergency access during 
infrastructure trenching; cause property damage to private driveways, landscaping, 
lighting, mailboxes, or other private property from construction traffic or create 
significant safety hazards for pedestrians; prohibit access to existing residences for a 
significant period of time during construction; endanger or disturb the wildlife 
habitat; or even inadvertently spill hazardous substances into the Creek bed.   
 [ . . . ] 
 Excavating as to the width, depth, amount of cubic yards needs to be examined.  
Excavation spoils will be trucked out and new fill trucked in.  There will be 
backfilling and paving of the trench.  The creek must be protected from the trucking 
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out of trench debris, asphalt and fill material.  The Coastal Commission need be 
made aware of the numerous misrepresentations and intentional omissions that are 
part of record during this Cingular application submission period beginning with the 
original Application and extending throughout all 4 City hearings.  The lack of 
integrity which has been repeatedly displayed throughout this application process 
may quite possibly transfer into their construction behavior endangering that of any 
sensitive wildlife in the area.   

 (Ref. Appeal Application, Exhibit 5) 
 
The proposed trenching for utility line installation will occur within a paved private road 
and will occur as close as approximately 25 ft. from Lux Creek.  While a biological 
assessment has not been performed, it is likely that some portions of Lux Creek may 
contain ESHA particularly riparian wetlands.  In addition, runoff within Lux Creek flows 
to nearby San Elijo Lagoon which does contain ESHA. 
 
However, Lux Creek at the subject location is not a completely open and natural stream 
because Lux Creek is diverted into a storm drain that runs under Manchester Avenue 
adjacent to the proposed trenching site.  Lux Creek at the subject location is surrounded 
by Manchester Avenue on its south side and residential development on its east and west 
sides. 
 
The concern raised by the appellant is that the excavation resulting from the proposed 
trenching could have adverse impacts to the sensitive habitat and water quality of Lux 
Creek.  However, in this case, there are no direct impacts proposed within Lux Creek or 
other ESHA.  In addition, following installation of the utility connections, the site will be 
restored to its pre-paved condition.  The temporary trenching activity will also be 
monitored by the City to assure no adverse impacts to Lux Creek will occur through the 
required building permit process.  The City permit has been conditioned to require review 
and approval of a grading permit, or if determined to be exempt from a grading permit 
requirement, it must include measures addressing erosion control and storm water 
pollution control: 
 

Grading Conditions: 
 
EG15  A grading permit shall be obtained for this project unless the proposed 
grading is exempt under Section 23.24.090 of the Municipal Code.  If the 
proposed grading is exempt from permit requirement, the Owner shall provide a 
precise site plan prior to approval of a building permit.  The building site plan 
shall provide design for drainage improvements, erosion control, storm water 
pollution control, and on-site pavement. 
(Ref. Resolution 2008-21 for Case No. 6-001 MUP/CDP) 

 
Based on the City approval, no adverse impacts are proposed or will likely occur because 
the City will require Best Management Practices consisting of storm water and erosion 
control measures.  Therefore, as conditioned, the City approval is consistent with ESHA 
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and water quality protection policies and, therefore, the appellant has not raised a 
substantial issue relating to this issue. 
 
By comparison, it should be noted that the location of the proposed trenching and 
installation of utility lines will occur within a private roadway that currently contains 
utility connections for the existing residences.  If any of the existing residences were 
required to repair or install new utilities lines for service to the existing residences, it is 
very likely those utility lines would require trenching within the private roadway in an 
almost identical way to that proposed.  In addition, those repairs may not require a coastal 
development permit and may qualify as exempt development under the City’s certified 
LCP.   The reason the proposed trenching can be considered as appealable development 
is because it involves the installation of utilities to serve new development.   
  
Based on the above, the Commission finds that the appeal does not raise a substantial 
issue regarding the proposed development’s consistency with the ESHA and water 
quality protection policies of the certified LCP. 
 
        4.  Conclusion.  In summary, the development as approved by the City, is consistent 
with all applicable LCP land use policies and the certified LCP Implementation Plan.  
The project, as approved by the City will not result in any adverse impacts on the 
environmentally sensitive habitat or to other coastal resources.  Therefore, the 
Commission finds that the appeal does not raise a substantial issue with regard to the 
project’s consistency with the certified LCP. 

 
        5.  Substantial Issue Factors.   As discussed above, there is factual and legal support 
for the City’s determination that the proposed development is consistent with the certified 
LCP.  The other factors that the Commission normally considers when evaluating 
whether a local government’s action raises a substantial issue also support a finding of no 
substantial issue.  The objections to the project suggested by the appellant do not raise 
any substantial issues of regional or statewide significance. 
 
 
(\\Tigershark1\Groups\San Diego\Reports\Appeals\2008\A-6-ENC-08-035 ATT Wireless NSI stfrpt.doc) 














































































































































































































































