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CLAIM OF VESTED RIGHTS 

STAFF REPORT AND RECOMMENDATION 
 
 
CLAIM NO: 5-07-412-VRC 
 
CLAIMANT: DRIFTWOOD PROPERTIES, LLC 
 
PROJECT LOCATION: Northern terminus of Driftwood Drive, Laguna Beach, Orange 
County. 
 
ASSESSOR’S PARCEL NO.:  056-240-65 and 656-191-40 
 
DEVELOPMENT RIGHT CLAIMED: Right to graded pads and the right to maintain those 
pads, including fuel modification in compliance with the requirements of the City of Laguna 
Beach.  
 
SUBSTANTIVE FILE DOCUMENTS:  Latham and Watkins (2007) letter dated November 
20, 2007 from Rick Zbur to California Coastal Commission Re Driftwood Properties Claim of 
Vested Rights Application…with attachments including vested rights claim application, vicinity 
map, aerial photographs dated 1959, 1962, 1965, and 1972, letters from the City of Laguna 
Beach to Driftwood Properties from October 2007, oblique aerial photograph dated 1956, and 
Grant Deed recorded in April 2004; Latham and Watkins (2008a) letter dated March 7, 2008 
from Rick Zbur to Karl Schwing Re Driftwood Properties: Response to Commission's Notice of 
Incomplete Claim of Vested Rights…with attachments including vicinity map, aerial photos 
dated 1959, Pre-May 18, 1962, May 18, 1962, 1965 and 1972, receipts for various erosion 
control measures undertaken in 2004, bill for biological services from February 2008, letters 
from the City of Laguna Beach to Driftwood Properties from October 2007, copy of emergency 
Coastal Development Permit 5-07-440-G, copy of preliminary title report, and oblique aerial 
photograph dated 1956; Latham and Watkins (2008b) letter dated April 1, 2008 from Rick Zbur 
to Karl Schwing Re Driftwood Properties: Response to Commission's March 17, 2008 
letter…with attachments including vicinity map, aerial photograph from 1959, aerial photograph 
titled 'Pre-May 18, 1962 Site Graded', aerial photograph dated May 18, 1962, aerial photograph 
dated 1965, aerial photograph dated 1972, copies of index cards related to grading on nearby 
sites, copies of various County of Orange Grading and Building Code Ordinances beginning with 
Ordinance 1183 from 1959, copies of various City of Laguna Beach Grading and Building Code 
ordinances beginning in 1976; Latham and Watkins (2008c) letter dated June 2, 2008 from Rick 
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Zbur to Karl Schwing Re Driftwood Properties: Response to April 23, 2008 Commission 
Letter…with attachments including cost estimate to grade property today, 1958 Uniform 
Building Code Volumes I and III, May 2008 Biological Report by PCR, and graphic identifying 
location of claim of vested right; Teasdale (2008) Brief in Support of Notice of Incomplete 
Claim of Vested Rights by Betty C. Carrie Teasdale dated April 8, 2008 with attachments 
including excerpts from 1927 Uniform Building Code, Health and Safety Code Section 19120 
enacted in 1939, Health and Safety Code Sections 19130-19133 enacted in 1941, copy of 
ordinance 351, excerpts from The Codified Ordinances of the County of Orange adopted 
November 29, 1961 by Ordinance No. 1414; Copy of assessors map obtained from the County of 
Orange identifying zoning date stamped April 15, 1962; e-mail from Penny Elia to Louise 
Warren, Karl Schwing and Andrew Willis regarding Blasting in South Laguna dated April 17, 
2008; e-mail with attachments from Penny Elia to Karl Schwing and Andrew Willis regarding 
Excerpt from Tracts 1616 and 2067 - contemporary permits in Hobo Aliso Ridge neighborhood; 
Erosion Control Plan, Driftwood Estates prepared by RBF Consulting dated 11/5/04 which 
depicts existing site topography.  
 
ACTION: Commission Hearing and Vote 

 
 
SUMMARY OF STAFF RECOMMENDATION 
 
Staff recommends denial of the claim of vested rights made by Driftwood Properties, 
LLC (Driftwood) regarding the graded pads on the property referred to as Driftwood 
Estates and located at the northern end of Driftwood Drive in the City of Laguna Beach, 
Orange County (Driftwood Estates).  Driftwood also claims a vested right to “maintain” 
these graded pads, including, but not limited to, removal of vegetation for fuel 
modification purposes, if necessary.  The staff also recommends denial of this second 
claim. 
 
The Coastal Act requires a coastal development permit prior to undertaking development.  
The vested rights exemption allows the completion or continuance of development that 
was commenced prior to the Coastal Act without a coastal development permit if all other 
required permits were obtained at the time the development occurred and, in good faith 
reliance on those permits, the owner performed substantial work and incurred substantial 
liabilities.   
 
Vested rights law is designed to allow people to complete fully authorized development 
despite an intervening change in the law that might affect those approvals.  Thus, even if 
one had a vested right to complete fully authorized grading, that vested right only entitles 
one to complete the grading; any future development is subject to the law existing at the 
time of the future work.  Driftwood asserts the grading on this property was completed 
before May 18, 1962.  Even if such grading were fully authorized, once the grading was 
complete, any future use or development on such property is subject to existing law when 
that future development takes place, including the Coastal Act.  
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Driftwood has not provided the Commission with evidence that any permits or approvals 
were obtained prior to the grading.  In the absence of any evidence that the appropriate 
permits for this development were obtained, Driftwood claims that no grading permits, or 
any other approvals, were required to extensively grade property in Orange County before 
August 1962.  However, a review of the 1961 Codified Ordinances for Orange County 
shows that the owner of Driftwood Estates was required to obtain, at a minimum, a 
certificate of use and occupancy and potentially an excavation permit and a variance 
before grading the property.  In addition, anecdotal evidence suggests that explosives were 
used for this initial grading, so a permit to use explosives would have been required as 
well.  Thus, Driftwood has failed to meet its burden to prove that the grading for which it 
seeks a vested right was undertaken lawfully.  Its claim for a vested right must therefore 
be denied. 
 
Driftwood also claims that even if grading or other permits were required at the time the 
pads were graded, it is entitled to a presumption that the grading was undertaken lawfully.  
This argument is unsupported by the Coastal Act or by any case law interpreting the 
requirements for establishing vested rights under the Coastal Act.  Driftwood’s argument 
is that the Commission may simply assume as fact the primary evidence that Driftwood is 
required to produce to substantiate its claim.  None of the legal authority cited by 
Driftwood supports this argument, particularly in the context of a claim for vested rights.  
Driftwood has thus failed to prove that it is entitled to a vested right to the graded pads, as 
it cannot base its claim for a vested right on a presumption that all necessary approvals 
were obtained. 
 
Even if one were to assume that the grading that took place on the property needed no 
governmental approvals, as Driftwood claims, Driftwood has presented no clear evidence 
or documentation that the graded pads and adjacent areas were regularly cleared of 
vegetation or “maintained” after they were graded and prior to the enactment of the 
Coastal Act.  An analysis of aerial photographs from 1962 through 1977 reveals that the 
graded pads in fact revegetated between 1962 and 1977.  A 1970 image may provide 
evidence of vegetation removal in a limited area (less than .1 acre), but this is the only 
evidence of which Commission staff is aware of any possible vegetation removal in the 
approximately 15 years between grading and the effective date of the Coastal Act. 
 
Moreover, even if some maintenance had occurred between 1962 and 1977, the graded 
pads were clearly vegetated at the time the Coastal Act was enacted, as shown in the 
January 1977 aerial photograph from the Commission’s archives.  (Exhibit #11, page 12).   
In order to prevail on a claim for a vested right to continue clearing those pads, Driftwood 
would need to show that it had pre-Coastal Act authorizations to clear the pads and that 
the property owner had performed substantial work and incurred substantial liabilities in 
reliance on those authorizations.  Driftwood has presented no such evidence; therefore it 
cannot sustain a claim for a vested right to clear these pads of vegetation. 
 
For these reasons, staff concludes that there is no basis to find a vested right to the existing 
graded pads or to maintenance of those pads.  
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I. STAFF RECOMMENDATION FOR DENIAL OF CLAIM  
 
The Executive Director has made an initial determination that Claim of Vested Rights 5-07-412-
VRC has not been substantiated.  Staff recommends that Claim of Vested 5-07-412-VRC be 
rejected.  
 
Motion: “I move that the Commission determine that Claim of Vested Rights 5-07-

412-VRC is substantiated and the development described in the claim does 
not require a Coastal Development Permit.” 

 
Staff recommends a NO vote. Failure of the motion will result in a determination by the 
Commission that the development described in the claim requires a Coastal Development Permit 
and in the adoption of the resolution and findings set forth below. The motion passes only by an 
affirmative vote of a majority of the Commissioners present. 
 
Resolution for Denial of Claim: 
 
The Commission hereby determines that Claim of Vested Rights 5-07-412-VRC is not 
substantiated and adopts the Findings set forth below. 
 
 
II. FINDINGS AND DECLARATIONS 
 
A.  Legal Authority and Standard of Review 
 
The Coastal Act requires that a coastal development permit be obtained before development is 
undertaken in the coastal zone.  Coastal Act section 30600(a)1 states: 
 

 . . . in addition to obtaining any other permit required by law from any local 
government or from any state, regional, or local agency, any person . . .wishing to 
perform or undertake any development in the coastal zone,  . . . shall obtain a coastal 
development permit.    

 
Coastal Act section 30106 defines the term “development” as: 
  
 

 . . . the placement or erection of any solid material or structure; discharge or disposal 
of any dredged material or of any gaseous, liquid, solid, or thermal waste; grading, 
removing, dredging, mining, or extraction of any materials; change in the density or 
intensity of use of land, including but not limited to, subdivision pursuant to the 
Subdivision Map Act … change in the intensity of use of water, or of access thereto; 
construction, reconstruction, demolition, or alteration of the size of any structure, …. 

 

 
1 The Coastal Act is at Public Resources Code sections 30000 to 30900.   
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One exception to the general requirement that one obtain a coastal development permit before 
undertaking development within the coastal zone is that if one has obtained a vested right to 
complete the development prior to enactment of the Coastal Act, a permit is not required.  
Section 30608 of the Coastal Act states: 
 

No person who has obtained a vested right in a development prior to the effective 
date of this division or who has obtained a permit from the California Coastal Zone 
Conservation Commission pursuant to the California Coastal Act of 1972 
(commencing with Section 27000) shall be required to secure approval for the 
development pursuant to this division; provided, however, that no substantial 
change may be made in any such development without prior approval having been 
obtained under this division. 

 
The effective date of the division, i.e., the Coastal Act, for the site at issue is January 1, 1977. 
The subject property was not subject to the Coastal Zone Conservation Act of 1972 (aka 
Proposition 20, “the Coastal Initiative”) because it was outside the area covered by Proposition 
20, and therefore no coastal development permit was needed from the California Coastal Zone 
Conservation Commission prior to conducting development in the years 1973 through 1976.  
Pursuant to Section 30608, if a person obtained a vested right in a development on the subject 
site prior to January 1, 1977, no CDP would be required to complete that development. However, 
no substantial change in any such development may be made until obtaining either a CDP or 
approval pursuant to another provision of the Coastal Act.  

 
The procedural framework for Commission consideration of a claim of vested rights is found in 
Sections 13200 through 13208 of Title 14 of the California Code of Regulations. These 
regulations require that the staff prepare a written recommendation for the Commission and that 
the Commission determine, after a public hearing, whether to acknowledge the claim. If the 
Commission finds that the claimant has a vested right for a specific development, the claimant is 
exempt from CDP requirements to complete that specific development only. Any substantial 
changes to the development after January 1, 1977, will require a CDP. If the Commission finds 
that the claimant does not have a vested right for the particular development, then the 
development is not exempt from CDP requirements.  
 
Section 30608 provides an exemption from the permit requirements of the Coastal Act if one has 
obtained a vested right in a development.  Neither the Coastal Act nor the Commission’s 
regulations articulate any standard for determining whether a person has obtained such a right. 
Thus, to determine whether the Coastal Act’s vested rights exemption applies, the Commission 
relies on the criteria for acquisition of vested rights as developed in the case law applying the 
Coastal Act’s vested right provision, as well as in common law vested rights jurisprudence. That 
case law is discussed below. 
 
“’”The vested rights theory is predicated upon estoppel of the governing body.”’” Raley v. 
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California Tahoe Regional Planning Agency (1977) 68 Cal.App.3d 965, 977.2 Equitable estoppel 
may be applied against the government only where the injustice that would result from a failure 
to estop the government “is of sufficient dimension to justify any effect upon public interest or 
policy” that would result from the estoppel. Raley, 68 Cal.App.3d at 975.3 Thus, the standard for 
determining the validity of a claim of vested rights requires a weighing of the injury to the 
regulated party from the regulation against the environmental impacts of the project. Raley, 68 
Cal.App.3d at 976. 
 
The seminal decision regarding vested rights under the Coastal Act is Avco Community 
Developers, Inc. v. South Coast Regional Commission (1976) 17 Cal.3d 785. In Avco, the 
California Supreme Court recognized the long-standing rule in California that if a property 
owner has performed substantial work and incurred substantial liabilities in good faith reliance 
upon a permit issued by the government, he acquires a vested right to complete that construction 
in accordance with the terms of the permit. The court contrasted the affirmative approval of the 
proposed project through the issuance of a permit with the existence of a zoning classification, 
which provides no specific authorization for any given project. The court stated it is beyond 
question that a landowner has no vested right in existing or anticipated zoning. Avco, supra, at 
796; accord, Oceanic Calif., Inc. v. North Central Coast Regional Com. (1976) 63 Cal.App.3d 
357. 
 
The acquisition of a vested right to continue an activity without complying with a change in the 
law thus depends on good faith reliance by the claimant on a governmental representation that 
the project is fully approved and legal. The scope of a vested right is limited by the scope of the 
governmental representation on which the claimant relied, and which constitutes the basis of the 
estoppel. One cannot rely on an approval that has not been given, nor can one estop the 
government from applying a change in the law to a project it has not in fact approved. Therefore, 
the extent of the vested right is determined by the terms and conditions of the permit or approval 
on which the owner relied before the law that governs the project was changed. Avco Community 
Developers, inc. v. South Coast Regional Commission, supra, 17 Cal.3d 785. 
 
There are many vested rights cases involving the Commission (or its predecessor agency). The 
courts consistently focused on whether the developers had acquired all of the necessary 
government approvals for the work in which they claimed a vested right, satisfied all of the 
conditions of those permits, and had begun their development before the Coastal Act (or its 
predecessor) took effect.4 The frequently cited standard for establishing a vested right is that the 
claimant had to have “performed substantial work and incurred substantial liabilities in good 
faith reliance upon a permit issued by the government” in order to acquire a vested right to 

 
2 Quoting Spindler Realty Corp. v. Monning, 243 Cal. App.2d 255, 269, quoting Anderson v. City Council, 229 Cal. 
App.2d 79, 89.  
3 Quoting City of Long Beach v. Mansell, 3 Cal. 3d 462, 496-97. 
4 See, e.g., Patterson v. Central Coast Regional Commission (1976), 58 Cal. App. 3d. 833; Avco Community 
Developers, Inc. v. South Coast Regional Commission, 17 Cal.3d 785; Tosh v. California Coastal Commission 
(1979) 99 Cal.App.3d 388; Billings v. California Coastal Commission (1980) 103 Cal.App.3d 729. Halaco 
Engineering Co. v. South Central Coast Regional Commission (1986), 42 Cal. 3d 52 (metal recycling); Monterey 
Sand Co., Inc. v. California Coastal Commission (1987), 191 Cal. App. 3d 169 (sand dredging). 
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complete such construction. Avco Community Developers, Inc. v. South Coast Regional 
Commission (1976), 17 Cal.3d 785, 791. 
 
Based on these cases, the standard of review for determining the validity of a claim of vested 
rights is summarized as follows: 
 

1. The claimed development must have received all applicable governmental approvals 
needed to undertake the development prior to January 1, 1977. Typically this would 
include a building permit or other legal authorization. 

 
2. The claimant must have performed substantial work and incurred substantial liabilities 
in good faith reliance on the governmental approvals.  The Commission must weigh the 
injury to the regulated party from the regulation against the environmental impacts of the 
project and ask whether such injustice would result from denial of the vested rights claim 
as to justify the impacts of the activity upon Coastal Act policies. Raley, supra, 68 
Cal.App.3d at 975-76. 

 
There is also legal authority that suggests that only the person who obtained the original permits 
or other governmental authorization and performed substantial work in reliance thereon has 
standing to make a vested right claim. Urban Renewal Agency v. California Coastal Zone 
Conservation Commission (1975) 15 Cal.3d 577.   
 
The burden of proof is on the claimant to substantiate the claim of vested right. (14 CCR 
§13200). If there are any doubts regarding the meaning or extent of the vested rights exemption, 
they should be resolved against the person seeking the exemption. Urban Renewal Agency v. 
California Coastal Zone Conservation Commission (1975) 15 Cal.3d 577, 588. A narrow view of 
vested rights should be adopted to avoid seriously impairing the government’s right to control 
land use policy. Charles A. Pratt Construction Co. v. California Coastal Commission (1982) 128 
Cal.App.3d 830, 844, (citing, Avco v. South Coast Regional Commission (1976) 17 Cal.3d 785, 
797)). In evaluating a claimed vested right to continue a nonconforming business or activity (i.e., 
a use that fails to conform to current zoning laws/regulations), courts have stated that it is 
appropriate to “follow a strict policy against extension or expansion of those uses.” County of 
San Diego v. McClurken (1957) 37 Cal.2d 683, 687 (holding that a property owner had obtained 
a vested right to continue mining operations at a quarry that had been in continuous use for more 
than 50 years). 
 
B.  Background Regarding Property 
 
 1. The Property 
 
The property at issue is a 5.8 acre portion of approximately 69 acres (consisting of two legally 
created parcels) located at the northern terminus of Driftwood Drive in Laguna Beach in Orange 
County (Exhibits 1 and 2).5  The property is currently zoned R1, which would allow one single 

 
5 There is some question as to the exact boundaries of the property at issue, as the City of Laguna Beach approved 
two lot line adjustments on the property in 1995, but did not issue the necessary CDPs for these adjustments.  A 
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family residence per parcel.  The steeply sloping hillside property contains large areas of dense 
southern maritime chaparral (a rare, sensitive plant community) and big-leaved Crownbeard 
(listed as 'threatened' by the State and Federal governments).  A watercourse extends across the 
eastern region of the property, terminating near a municipal water tank.  Hobo Canyon and a 
second significant drainage course border the northwestern edge of the property.  Crownbeard 
inhabits the watercourses and adjacent areas and the graded pads.   
 
Driftwood alleges that an approximately 8.1 acre portion of the property was graded prior to May 
1962, creating approximately 14 flat graded pads.  Information from local citizens suggests that 
the property was graded in part by using dynamite to blast the existing bedrock on the steep 
slopes, and Driftwood has not presented evidence as to how the building sites were initially 
graded.   
 
The subject property is currently owned by Driftwood Properties LLC and is identified as 
Assessor Parcel Numbers 056-240-65 and 656-191-40.  Driftwood Properties LLC acquired a 
total of 120.99 acres, including the subject property, from the Esslinger Family Trust in Spring 
2004.  A member of the Esslinger family, or the Esslinger Family Trust, held title to the property 
when the initial grading took place.  The property is currently managed by the Athens Group.  
 

2. Previous Commission Action 
 
Several prior permits (with amendments thereto) have been granted by the Commission to the 
predecessor in interest to Driftwood Properties LLC, the Esslinger Family Trust, for storm drain 
improvements within their property that included a mobile home park and the subject property 
now owned by Driftwood Properties LLC: coastal development permits G5-95-286, 5-95-286, 5-
95-286 A, 5-96-048, and 5-98-151.  In addition, there have been several enforcement actions 
connected with this site, including actions related to clearance of major vegetation on the site, 
placement of sandbags near the graded pads, and whether a coastal development permit was 
needed or obtained for a lot line adjustment.  For details on the substance of these permits and 
enforcement actions please see Exhibit #5.   
 
   
C. Development Claimed As Exempt From Coastal Act Requirements 
 
Driftwood claims that it has a vested right to an unspecified number of graded pads on a 5.8 acre 
portion of the property commonly known as Driftwood Estates and that it may maintain those 
pads, including, but not limited to, removing vegetation on the pads for fire safety purposes, as 
required by the City of Laguna Beach.  Driftwood has submitted aerial photographs from 1962 
(Exhibits #13 and #14), 1965 (Exhibit #16) and 1972 (Exhibit #17) that show generalized 
outlines of the graded areas to which it is claiming a vested right.  In its June 2, 2008 submission 

 
determination of the exact boundaries of the property generally is not critical to the determination of Driftwood’s 
claim for a vested right, therefore the Commission does not address the boundary issue in this report.  By not 
discussing this issue, however, the Commission is in no way conceding that the current configuration of the lots is 
legal, nor does the Commission waive its right to seek enforcement action related to the illegal lot line adjustments 
through a separate action.   
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to the Commission, Driftwood clarified that it claims a vested right to all graded areas within a 
5.8 acre portion on the site, as depicted in the attached exhibit.  (Exhibit #2).   
 
D.  Evidence Presented by Claimant 
 
In support of its application, Driftwood has presented the following factual evidence: (1) aerial 
photographs depicting the site in 1959 (Exhibit #12), an unspecified date pre-May 1962 (Exhibit 
#13), May 18, 1962 (Exhibit #14), 1965 (Exhibit #16) and 1972 (exhibit #17), which, as of 1962, 
show the generalized outlines of the graded pads; (2) letters dated October 2007 from the City of 
Laguna Beach regarding fire hazards; (3) a grant deed recorded in 2004 conveying the subject 
property from the Esslinger Family Trust to Driftwood Properties, LLC; (4) invoices from 
October 2004 related to placement of sandbags on the property, and an invoice from the City of 
Laguna Beach for “Biological Support Services” dated February 29, 2008; (5) an emergency 
permit for placement of up to 300 sandbags on the property from the California Coastal 
Commission dated December 13, 2007; (6) a preliminary title report; (7) copies of what appear 
to be index cards relating to the issuance of select grading permits by the County of Orange from 
1963-1966 for properties in the general area of the subject site, but they do not appear to relate to 
the graded area that is the subject of this vested rights claim (these index cards generally include 
the date, an address, a permit number and the amount of grading); (8) various ordinances 
approved by the County of Orange relating to adoption of building or grading codes from 1959 
to 2003; (9) various ordinances approved by the City of Laguna Beach adopting grading codes 
from 1976 to 2004; (10) a grading cost estimate for the cost of grading the property if it were 
graded in 2008; (11) Volumes I and III of the 1958 Uniform Building Code; (12) “Driftwood 
Properties Biological Resources/ESHA Assessment” prepared by PRC Services Corporation in 
May 2008; and (13) a diagram showing the areas of the property where Driftwood claims a 
vested right (Exhibit #2). 
 
In order to evaluate a claim of a vested right, the relevant evidence focuses on what development 
took place and when, what governmental authorizations were required at that time, whether those 
authorizations were secured, and the liabilities the developer incurred in conducting the 
development in good faith reliance on such governmental authorizations.  Thus, in this case, the 
evidence submitted by Driftwood that is relevant to the Commission’s determination of its claim 
to a vested right are the aerial photographs showing development on the property and evidence 
pertaining to ordinances and approvals required by Orange County or other governmental entities 
when the grading took place.  (Exhibits #3, #4, #7-9). 
 
The aerial photographs show that the property was not graded in 1959.  A May 18, 1962 aerial 
photograph, apparently obtained from the University of California at Santa Barbara archives, 
depicts several graded areas on the property.  The generalized outlines of these pads are visible 
in aerial photographs in 1965 and 1972, and the pads themselves appear to revegetate over time.6  
Although not submitted by Driftwood, Commission staff has located aerial photographs of the 
property from 1970 (Exhibit #11, page 11), 1977 (Exhibit #11, page 12), 1979 (Exhibit #19), 
1986 (Exhibit #11, page 13), 1993 (Exhibit #11, page 14), 2001 (Exhibit #20) and 2007 (Exhibit 

 
6 With the exception of the May 18, 1962 photograph, Commission staff has not been provided with the source of 
the photographs submitted by Driftwood nor has it been able to verify the dates of those photographs.   
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#11, page 15).  These images show the pads in the process of revegetating, although the area 
consisting of the three graded pads immediately north of APN 056-191-29 (approximately .1 
acres) appear to have been subject to vegetation removal prior to May 1970 and in between 1978 
and 1986.  (Exhibit #11)   
 
The only pre-grading ordinance Driftwood has supplied to the Commission is Ordinance Number 
1183, adopted on March 11, 1959, wherein the County of Orange adopts the 1958 Uniform 
Building Code (UBC) to regulate construction in Orange County and the 1958 UBC itself 
(Exhibit #7).  The July 1962 Orange County ordinance submitted by Driftwood, adopting an 
excavation and grading code, as well as the various copies of cards referring to grading permits 
after the grading took place at Driftwood Estates, show only that grading permits were required 
in Orange County after August 1962, but they do not prove what permits were required prior to 
those dates, when the grading took place at Driftwood Estates. 
 
The evidence submitted by Driftwood related to work undertaken on the property after the 
enactment of the Coastal Act, such as receipts from 2004 and letters from the City dated 2007, 
do not shed light on activities undertaken or permits required before the Coastal Act was passed, 
which is the relevant inquiry here.  
 
E.  Analysis of Claim of Vested Rights for the Graded Pads. 
 
A vested rights exemption enables one who obtains all valid governmental approvals for 
development and performs substantial work and incurs substantial liabilities in good faith 
reliance on those approvals, to complete the development, even if the law changes prior to 
completion.  A vested right does not allow any other new development to be completed without 
compliance with existing laws.  Avco, 17 Cal.3d at 791 (a property owner may obtain a vested 
right solely to complete construction according to the terms of a permit).   
 
Once a property owner has completed the development allowed through existing approvals, he 
must comply with all current laws.  Spindler, 243 Cal.App.2d at 268-69 (property owner had a 
vested right to complete authorized grading, but it had to comply with new zoning laws when 
obtaining permits for additional development on the property, even though the completed 
grading was designed for structures that were no longer allowed under the new zoning); Avco, 17 
Cal.3d at 793 (“government cannot be estopped to enforce the laws in effect when the permit is 
issued.”).   
 
Driftwood may therefore only prove a vested right to complete development begun, after 
securing all necessary governmental approvals, prior to January 1, 1977.  If the development was 
completed lawfully (i.e. with all required permits) prior to the enactment of the Coastal Act, any 
future modifications to that development are still subject to existing law at the time those new 
modifications or development take place.  Id.  For example, if one were claiming a vested right 
to complete construction of a house that had been fully authorized prior to the enactment of the 
Coastal Act, one could obtain a vested right to complete the house as approved, but any future 
maintenance, additions, or remodels of the house would be subject to the requirements of the 
Coastal Act.  
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Thus, even if Driftwood could sustain its burden of proving the owner of Driftwood Estates had 
secured all necessary permits when it graded the property, which it cannot, as discussed below, 
any subsequent development on the property is still subject to any existing laws at the time the 
new development takes place.  Driftwood must therefore comply with the provisions of the 
Coastal Act in order to undertake any development, such as removal of major vegetation from 
the graded pads, regardless of whether it has a vested right in those pads.   
 

1. Driftwood Has Presented No Evidence of Any Necessary Approved 
Permits Obtained Prior to the Commencement or Completion of 
Grading. 

 
In order to establish a vested right, a claimant must present evidence that all necessary 
government approvals were obtained prior to the development for which it seeks to establish a 
vested right.  Although Driftwood claims that the law in effect in early 1962 required no 
approvals in order to undertake extensive grading at Driftwood Estates, the evidence shows that 
at a minimum, Orange County did require a certificate of use and occupancy and, likely, an 
excavation permit, a variance, and an explosives permit to grade the pads.  Driftwood has 
presented no evidence that these or any other permits were obtained prior to grading the 
property.7  It has therefore failed to sustain its burden of proof to establish a vested right to the 
subject graded pads.   
 
As described above, the legal basis for a vested rights claim is equitable estoppel.  Billings v. 
California Coastal Commission, (1980) 103 Cal.App.3d 729, 735 (“The vested rights rule is 
neither a common law rule nor a constitutional principle, but a manifestation of equitable 
estoppel”).  The theory supporting these claims is that if one has obtained all necessary permits 
to undertake development, and one has performed substantial work or incurred substantial 
liability in good faith reliance on those permits, then it would be unjust for a government agency 
to rescind those approvals after a change in the applicable law.  Thus, in order to establish a 
vested right, the claimant must show that it had all necessary government authorizations.  J.D. 
Patterson v. Central Coast Regional Coastal Zone Conservation Commission (1976) 58 
Cal.App.3d 833, 844, (citing, People v. County of Kern (1974) 39 Cal.App.3d 830, 838 (unless 
owner possesses all necessary permits, the mere expenditure of funds or commencement of 
construction does not vest any rights in the development).)   
 
Here, Driftwood has not submitted a permit or other evidence of any approvals obtained prior to 
the commencement of grading at Driftwood Estates.  It simply claims that the owner of 
Driftwood Estates needed no governmental approvals before it graded the pads on the property in 
early 1962.  In support of this claim, Driftwood has submitted an Orange County ordinance from 
1959 (Ordinance #1183) wherein Orange County adopted the 1958 Uniform Building Code to 
regulate construction of buildings and structures in Orange County.  The 1958 UBC focuses on 
regulation of the construction of structures, so it does not include regulations related to grading.  
Driftwood also submitted Ordinance #1504, dated July 25, 1962, in which the Board of 
Supervisors adopted an excavation and grading code.  Finally, Driftwood has submitted index 

                                                           
7 The opponents of Driftwood’s vested rights application have submitted a brief describing other reasons why 
Driftwood’s claim is unsubstantiated.  That brief is a substantive file document and is available upon request.  
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cards that evidence grading permits obtained by a number of different entities after the date on 
which the Driftwood Estates property was graded.  This evidence shows that after the subject 
grading took place, Orange County adopted an excavation and grading code and that various 
entities obtained grading permits, although from what Commission staff can discern none of 
these index cards relate to grading on the 5.8 acres subject to this vested rights claim.  This 
evidence does not prove that a grading permit was not necessary prior to those dates, when the 
grading on the property actually took place.  In fact, the Orange County zoning code makes 
reference to a required excavation permit, suggesting that such permits were required when the 
subject grading took place.   
 
Regardless of whether the owner of Driftwood Estates needed a specific grading permit, 
however, it still needed some governmental authorizations prior to grading, as described below.  
Driftwood cannot sustain its vested rights claim without presenting evidence that these approvals 
were obtained.  
 
In the early 1960s, the Codified Ordinances of Orange County required a certificate of use and 
occupancy before vacant land could be occupied or used, except for use for agricultural purposes 
not relevant to this claim for a vested right.8  The code required a “[w]ritten application for a 
certificate of use and occupancy for use of vacant land or for a change in the character of the use 
of land, … before any such land shall be so occupied or used.”  Ordinance #351, §23 (Exhibit #6, 
page 11); The Codified Ordinances of Orange County, 1961 (1961 Code) §78.0292(c)(Exhibit 
#8, page 37).  Each certificate of use and occupancy was required to include a statement that the 
proposed use of the land complied with all of the provisions of the applicable zoning code.  Id. at 
§78.0292(d).   
 
Extensive grading of undeveloped land consists of a use of land as well as a “change in the 
character of the use of land,” for which a certificate of use and occupancy was required.  Such 
certificates certified that the proposed use of vacant land was consistent with the applicable 
zoning code.  The portion of the applicant’s property that was graded was located in the R1 zone, 
as it is today.  Under the 1961 Code one single family residence was allowed per legal parcel in 
the R1 zone.  1961 Code §78.0214.2.  The subject property spans two legal parcels, so at most, 
two single family residences would have been allowed in the graded area consistent with the R1 
zoning designation.  In addition, the 1961 Code specified that the minimum building site size in 
the R1 zone was 7,200 square feet (in the 1935 code it was 6,000 square feet in the R1 zone).  
1961 Code §78.0214.6(a); Ordinance #351 §10(c).   
 
The graded site consists of approximately 14 flat graded building pads, rather than the two that 
would have been allowed under the zoning code, and at least nine of those pads are well under 

 
8 See Section 23 of Ordinance #351, enacted in 1935 and Section 78.0292 of the 1961 Codified Ordinances of 
Orange County for the requirements for obtaining a certificate of use and occupancy.  Although the precise date that 
the grading on the subject property took place is unknown, Driftwood and the Commission agree that it was some 
time between 1959 and May of 1962.  Section 23 of Ordinance #351 is identical in all respects that are material here 
with the provisions of Section 78.0292 of the 1961 code.  Thus, it is reasonable that these same provisions would 
have applied between 1935 and any amendments to the 1961 code.  Cites in this staff report will be to both 
Ordinance #351 and the 1961 Codified Ordinances.  Driftwood bears the burden of proving that these provisions did 
not apply on the date the grading took place on this property. 
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the minimum allowed building site, as they range in size from 900 square feet to 2,600 square 
feet.  Thus, the property as it was graded was inconsistent with the Orange County zoning code.   
 
A certificate of use and occupancy therefore would not have been issued for this grading, unless 
the owner of the property had obtained a variance to develop the property inconsistent with the 
zoning code.  However, under both the 1961 Code and Ordinance #351, the site as graded would 
not have qualified for a variance.  Section 19 of Ordinance #351 allows variances to reduce the 
lot area requirements under certain conditions, but the lot area could not be reduced more than 
50%.  The 1961 Code only allowed variances for building site reductions of less than 10%.  
Therefore, at least nine of the graded building pads were well under the minimum size required 
even if the prior owner had sought a variance.  Driftwood bears the burden of proving that the 
prior owner obtained the required certificate of use and occupancy and a variance for the grading 
that took place on the site in the early 1960s.  It has not presented any evidence that these 
authorizations were obtained or that they could have been obtained for the development on the 
property. 
 
Furthermore, both Ordinance #351 and the 1961 Code reference a requirement for an excavation 
permit.  Specifically, they state: “[n]o permit for excavation for any building shall be issued 
before application has been made for a certificate of use and occupancy.”  Ordinance #351 §23; 
1961 Code §78.0292(e).  While Commission staff has been unable to find the specific sections of 
these codes that contained the excavation permit requirements, clearly such a requirement 
existed both in 1935 and in 1961, or it would not have been referenced in relation to the 
application requirements for a certificate of use and occupancy.  Driftwood’s claim for a vested 
right should therefore be rejected on the additional ground that it has not provided the 
Commission with evidence that an appropriate permit for excavation was obtained before the 
grading took place. 
 
Finally, members of the local community have presented evidence that the property was graded 
using explosive materials. (Exhibit #21) Section 12101 of the 1961 Health and Safety Code 
required that the local fire chief issue a permit before any person could receive or possess 
explosives.  Cal. Health & Safety Code (1961) §12101.  (Exhibit #9).  The application for such 
permit required the place where and the purposes for which the explosives were intended to be 
used.  Id. at § 12102(b).  If explosives were used to grade the Driftwood Estates property, as 
alleged by local residents, then a permit would have been required prior to such use.  Driftwood 
has not presented evidence that such a permit was obtained before explosives were used on the 
property. 
 
The foundation for any vested rights claim is that the claimed activity was undertaken based on 
appropriate governmental approvals.  A claimant cannot establish a vested right to development 
without first proving that it obtained the necessary authority to develop.  In the absence of any 
evidence of appropriate approvals, a claimant cannot show that he relied on such approvals to his 
detriment, so he cannot estop a government agency, through a claim for vested rights, from 
applying applicable laws.  Driftwood has presented no evidence that any governmental approvals 
were obtained before the grading took place at Driftwood Estates.  Driftwood instead relies on its 
tenuous claim that not a single governmental authorization was required before the prior owner 
undertook extensive grading at the site.  This claim is not credible, as, at a minimum, the owner 
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of the site needed a certificate of use and occupancy and possibly a variance, an excavation 
permit or a permit to receive or possess explosives for the grading.  Because Driftwood has 
presented no evidence of these required approvals, it has failed to sustain its burden of proof, and 
it therefore has no vested right to the graded pads. 
 

2. For a Vested Rights Claim, There Is No Presumption That The Grading Was 
Conducted Lawfully. 

 
Although Driftwood claims that no governmental approvals were necessary before grading the 
property prior to May 1962, it alternately asserts that even if permits were necessary, it still has a 
vested right to the graded pads because it is entitled to a presumption that the pads were graded 
legally.  Driftwood is essentially claiming that it may simply rely on a general presumption to 
prove an essential element of its claim for a vested right.  Driftwood has not cited a single case in 
which a court found a vested right by assuming the necessary governmental approvals had been 
obtained.  The very basis of a claim for a vested right is that the development subject to the right 
was begun in good faith reliance on the necessary governmental authorization, and no court has 
simply presumed that such activities were lawful, much less that they were undertaken in good 
faith reliance on such approvals.  If this argument were adopted, it would inappropriately shift 
the burden of proof from the applicant to the agency, as the applicant could claim in every case 
that it is simply entitled to a presumption that it obtained all necessary governmental approvals 
prior to undertaking development.  This novel argument is clearly contrary to the substantial 
body of vested rights law. 
 
The analysis for a vested rights claim starts with a review of the permits obtained by the 
applicant and an analysis of the scope of those approvals.  See, e.g., Avco 17 Cal.3d at 789, 
Billings 103 Cal.App.3d at 733-34, Aries, 48 Cal.App.3d at 544-46, Strong v. County of Santa 
Cruz (1975) 15 Cal.3d 720, 722-23.  In order to prevail in a claim for vested rights, the applicant 
must show that he obtained governmental approvals and that he relied on those approvals to his 
detriment.  Raley v. California Tahoe Regional Planning Agency, (1977) 68 Cal.App.3d 965, 
977-78 (“the vested rights rule establishes a stage of progress when reliance upon governmental 
assurances estops the government from asserting new or different regulations.”).  Without 
presenting evidence of governmental approvals, the applicant has not sustained its burden of 
proving that he relied on those approvals to his detriment.  As the court stated in Anderson v. 
City Council (1964) 229 Cal.App.2d 79, 89, (“[w]here no … permit has been issued, it is 
difficult to conceive of any basis for … estoppel.”).   
 
In Aries v. California Coastal Commission, the court reiterated that an essential element of a 
vested rights claim is evidence of valid governmental approvals.   
 

In other words, an owner of property acquires a vested right to construct a 
building only where the conduct of the government amounts to a 
representation that such construction is fully approved and legal, subject 
only to minor alterations, and in reliance on such representation the owner 
materially changes position.  Good faith reliance on a governmental 
permit is essential to the acquisition of a vested right.  Aries, 48 
Cal.App.3d at 548.   
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It is difficult to conceive of how a property owner could prove justifiable reliance without 
presenting any evidence of the permit or authorization on which he supposedly relied.  The 
Commission staff is not aware of a vested rights case in which a court found a vested right to 
development in the absence of any evidence establishing that the claimant had obtained 
necessary approvals for the subject development.  Without any legal support, therefore, 
Driftwood is asking the Commission to simply assume one of the key elements of a claim for 
vested rights – that the applicant received all necessary approvals to undertake the development.   
 
Driftwood has presented no evidence to support its claim that the owner of Driftwood Estates 
obtained all necessary permits for the grading; it instead relies on several provisions of the 
California Evidence Code to suggest that it is entitled to a presumption that the prior owner 
obtained the appropriate permits for the grading.  The very code on which Driftwood relies, 
however, states that “a presumption is an assumption of fact that the law requires to be made 
from another fact or group of facts found or otherwise established in the action.  A presumption 
is not evidence.” Cal. Evidence Code §600(a) (emphasis added).9  A presumption cannot take the 
place of the evidence that Driftwood must produce to establish its claim.  In addition, as 
explained in Evidence Code §600, a presumption is based on established facts in a case – 
Driftwood has not presented any facts from which a presumption that the prior owner of 
Driftwood Estates obtained necessary permits can be drawn.  None of the other authorities 
Driftwood cites support an argument that, in the absence of supporting facts, a court may simply 
assume the key evidence needed for a plaintiff to establish his case, especially where, as here, the 
evidence supports the opposite assumption.  As described in the prior section, the evidence 
shows that the grading was inconsistent with applicable zoning code requirements, so it is 
unlikely that any approvals or authorizations could have been obtained by the prior owner for 
development that was inconsistent with applicable law.  Driftwood claims that it undertook an 
extensive search of the records of Orange County and found no record of approvals for the 
subject grading, and then concludes that because no such records were found the Commission 
should assume no such approvals were necessary.  However, both the 1961 Code and Ordinance 
#351 required that a record of all certificates of use and occupancy be kept on file in the offices 
of the Director of Building and Safety (or, in the case of Ordinance #351 in the offices of the 
Building Inspector).  If such a certificate of use and occupancy existed, therefore, Driftwood 
should have found it when searching the County’s archives.   
 
Driftwood relies on the case of Ehlers v. Bihn (1925) 71 Cal.App. 479, 487 to claim that there is 
a presumption that the law has been obeyed.  In Ehlers, however, the facts related to 
performance under a contract to sell grapes, and it was not a vested rights claim.  In that case, the 
                                                           
9 Driftwood also cites various other sections of the California Evidence Code to support its claim that a necessary 
piece of evidence may simply be presumed.  Section 606 states that presumptions affecting the burden of proof shift 
the burden of proof to the party against whom the presumption operates.  Cal. Evid. Code §606.  Section 660 defines 
certain types of presumption that affect the burden of proof.  Id. §660.  Section 664 creates a presumption that an 
official duty has been regularly performed.  Id. §664.  Taken together, these code sections mean that the burden of 
proof may shift to a party claiming that an official duty has not been regularly performed.  Even if such statutory 
presumptions could be brought to bear here to obviate Driftwood’s obligation to present evidence in support of its 
claim, Driftwood has not identified what presumption of a regularly performed official duty could support its claim 
that it received necessary permits prior to grading.  It is not the regularly performed duty of county officials to solicit 
applications for land use permits. 
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testimony showed that the plaintiff had delivered her grapes in good condition and that there was 
no evidence presented by the defendant to the contrary.  Id.  The court then stated that in the 
absence of evidence to the contrary, the presumption is that the law has been obeyed.  Id.  In this 
context, the court was supporting its conclusion that, given the evidence showing the grapes had 
been delivered as required under the contract, and in the absence of evidence to the contrary, it 
could presume that the contract had been obeyed.  The court did not simply presume, in the 
absence of supporting evidence, that the plaintiff had performed her obligations under the 
contract.  This is the factual leap that Driftwood would like the Commission to take here.   
 
In City of Poway v. City of San Diego (1984) 155 Cal.App.3d 1037, another case relied upon by 
Driftwood but which is also not a vested rights case, the court reviewed the entire administrative 
record related to San Diego’s adoption of an EIR for new development and with one exception 
noted that the City of Poway pointed to no evidence that San Diego did not appropriately 
exercise independent review of the relevant EIR.  Id. at 1042.  Ample evidence, in the form of 
the entire administrative record, was produced in that case to support a presumption that the City 
obeyed applicable law when reviewing the EIR.  Here, Driftwood has not presented any evidence 
at all to support a presumption that the grading was performed legally.10

 
In sum, Driftwood cannot meet its burden of proof to establish a vested rights claim by asserting 
that the Commission may just assume the subject grading was conducted lawfully – no case or 
statute supports this position.11  Driftwood’s argument would allow one to assume the existence 
of the primary evidence necessary to establish a vested rights claim – the governmental approval 
upon which the claimant justifiably relied.  Neither the cases cited by Driftwood nor the 
Evidence Code sections it cites support its position.  To the contrary, these authorities make it 
clear that presumptions must be based on established facts and that presumptions do not 
constitute evidence.  Driftwood has presented no evidence on the basis of which the Commission 
could find that Driftwood’s predecessor had obtained the appropriate permits to grade Driftwood 
Estates.  Instead, the evidence shows that the grading violated applicable zoning standards and 
therefore was unlikely to have received necessary authorizations.  Thus, Driftwood has not 
sustained its burden of establishing a vested right to the graded pads. 
 
F. Analysis of Claim of Vested Rights to “Maintain” the Graded Pads. 
 
Even if one could obtain a vested right in a topographical feature, such as a graded pad, as 
opposed to a right to complete already authorized development, Driftwood has not presented the 
evidence that would be required to substantiate such a claim, such as evidence that the prior 

 
10 Driftwood suggests that the absence of a notice of violation from the County, the City of Laguna Beach or the 
Commission supports its presumption that the grading was legal.  Neither the City nor the Commission had 
jurisdiction over the property when it was originally graded.  As to the County, Driftwood has not presented any 
evidence that the County was even aware of the grading, much less that, had it been so aware, it would have had an 
affirmative duty to issue a notice of violation of any applicable land use codes.  The existence of such a duty would 
have been extremely unlikely, as it would be contrary to generally accepted principles of prosecutorial discretion.  
Thus, one cannot presume, solely based on the absence of notices of violation, that there were no violations. 
11 In a March 7, 2008 letter from Rick Zbur to Karl Schwing (Exhibit 4), Driftwood cites four additional cases that it 
claims support its presumption that the grading was legal.  None of these cases support a claim that a court may use 
a presumption, in the absence of any supporting facts, to assume the existence of evidence the plaintiff must produce 
to meet its burden of proof.   
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owner consistently removed vegetation from the graded pads between 1962 and 1977.  
Ultimately, Driftwood seeks to establish a vested right to remove vegetation from the graded 
pads without presenting evidence that such maintenance activities took place prior to the 
enactment of the Coastal Act.   
 

1. Driftwood Has Not Presented Any Evidence That The Property Contained 
Cleared, Graded Pads on January 1, 1977.   

 
One cannot sustain a claim for a vested right without establishing that one has all necessary 
approvals for such development and has performed substantial work and incurred substantial 
liabilities in good faith reliance on those approvals.  Thus, the development to which one asserts 
a vested right must have actually been started before a vested right can be established.  
Driftwood has not presented any clear evidence that vegetation was regularly removed from the 
graded pads after the initial grading took place and before January 1, 1977. 
 
Although Driftwood seeks a determination that it has a vested right to clear vegetation from the 
graded pads at Driftwood Estates, it has not demonstrated that on January 1, 1977, the effective 
date of the Coastal Act, these pads were clear of vegetation or in the process of being cleared of 
vegetation.  It has not provided the Commission with evidence that the development to which it 
claims a vested right took place prior to the effective date of the Coastal Act.  The available 
evidence instead shows that it is unlikely that any regular vegetation clearance took place 
between the time of the initial grading and the effective date of the Coastal Act. 
 
A review of aerial photographs shows that the graded pads appear to have revegetated between 
1962 and 1979.  (Exhibit #s 11-19).  In particular, the January 16, 1977  image (Exhibit #11, 
page 12) clearly illustrates the conditions on-site and shows vegetation in the area of the graded 
pads.  The evidence therefore supports the conclusion that the pads were vegetated on January 1, 
1977.  Thus, Driftwood cannot obtain a vested right to clear these graded pads when as of the 
effective date of the Coastal Act they were vegetated.   
 

 
2. Driftwood Has Failed to Substantiate Its Claim to a Vested Right to Maintain 

the Graded Pads.  
 
Even if Driftwood had presented evidence that the graded pads were cleared of vegetation, 
pursuant to all required permits, on January 1, 1977, this does not provide it with the right to 
continually clear the graded pads without complying with Coastal Act requirements.  As 
discussed above, a vested right provides a claimant with the right to complete fully authorized 
development, but any future activity must still comply with current existing laws.  Thus, one 
could complete construction of a building to which one had a vested right, but any subsequent 
work on that building would have to comply with existing laws, such as building permit 
requirements. 
 
The case law defining the scope of a vested rights claim assesses one’s right to complete 
development already approved by a governmental authority, despite a change in the law that 
might affect the completion of such development.  See, e.g., Avco, 17 Cal.3d at 791 (“It has long 
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been the rule in this state and in other jurisdictions that if a property owner has performed 
substantial work and incurred substantial liabilities in good faith reliance upon a permit issued by 
the government, he acquires a vested right to complete construction in accordance with the terms 
of the permit.” (emphasis added)); Billings, 103 Cal.App.3d at 735 (“A vested right to complete 
the project arises only after the property owner has performed substantial work, incurred 
substantial liability and shown good faith reliance upon a governmental permit.” (emphasis 
added)).  Once the work authorized under existing permits has been completed, existing laws 
apply to any future use or development of the property.  Avco, 17 Cal.3d at 793.  Thus, at most, 
Driftwood could complete development it had substantially performed pursuant to necessary 
permits before the Coastal Act was enacted.  It cannot start new development on the property 
without obtaining any new permits required for such activity. 
 
Furthermore, even if one could obtain a vested right for “maintenance,” which is a dubious 
assertion, Driftwood has presented no evidence that the graded pads were “maintained” prior to 
the enactment of the Coastal Act.  In its March 17, 2007 letter Commission staff specifically 
requested that Driftwood present evidence of maintenance activities at Driftwood Estates, but 
Driftwood has presented no evidence of ongoing maintenance at the site, much less that the 
property owner obtained necessary approvals for this maintenance.  (Exhibit #22).  In fact, the 
available aerial photographs show that these pads were allowed to revegetate after the initial 
grading in 1962.  (Exhibits #11-19).  Any maintenance activities on the graded pads would 
therefore be subject to the provisions of the Coastal Act, as the evidence shows that the pads 
were not “maintained” prior to the enactment of the Coastal Act, so Driftwood could not have a 
vested right to such maintenance activities. 
 
 

3. Removal of Major Vegetation From the Graded Pads Is Not Exempt Repair 
and Maintenance. 

 
As explained above, Driftwood’s clearance of vegetation from the graded pads is subject to the 
provisions of the Coastal Act, as it has no vested right to such ongoing maintenance.  The 
Coastal Act provides a separate exemption for maintenance of legal structures.  See Cal. Pub. 
Res. Code § 30610(d).  Driftwood asserts in its vested rights claim that the only development it 
is currently proposing on the property is “exempt” ongoing maintenance.  Driftwood Properties, 
LLC’s “Claim of Vested Right,” p. 2, question #6 (“No new development is currently proposed 
related to this claim other than exempt ongoing maintenance activities.”)(Exhibit #3, page 5). 
 
Section 30610 of the Coastal Act exempts “repair or maintenance activities that do not result in 
addition to, or enlargement or expansion of, the object of those repair or maintenance activities” 
from the requirement to obtain a coastal development permit.  Pub. Resources Code § 30610(d).   
It also provides, however, that this exemption will not apply to repair and maintenance activities 
that the Commission determines “involve a risk of substantial adverse environmental impact.”  
Id.  Section 13252 of the Commission’s regulations defines the types of repair and maintenance 
activities that require CDPs.  These include: “Any repair or maintenance to facilities or structures 
or work located in an environmentally sensitive habitat area, … [or] within 50 feet of a[n] … 
environmentally sensitive habitat area.”  14 CCR §13252(a)(3) (emphasis added).   
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Even assuming that Driftwood had a vested right to the graded pads, which it doesn’t, 
Driftwood’s maintenance of these pads would still only be exempt only if this work did not take 
place in an environmentally sensitive habitat area (ESHA) or within 50 feet of such area.  The 
Commission’s biologist, John Dixon, has determined that the area immediately surrounding the 
graded pads constitutes ESHA.  (Exhibits #10-11).  This determination is uncontroverted, as 
Driftwood agrees that these areas constitute ESHA.  (Exhibit #2).  Therefore, any development 
of the graded pads would take place within 50 feet of ESHA and would not be exempt repair and 
maintenance under Section 13232(a)(3).  Thus, even if Driftwood had a vested right to the 
graded pads, it is still subject to current law and would be required to obtain a CDP prior to 
removing major vegetation from the graded pads.  
 
In addition, Dr. Dixon has determined that the graded pads themselves should be considered 
degraded ESHA, as they would be ESHA today were it not for past post-Coastal Act enactment 
vegetation clearance, so for this reason, too, removal of vegetation on these pads would require 
the Commission’s approval through issuance of a CDP.  (Exhibit #s 10-11).  Driftwood disagrees 
with Dr. Dixon’s determination and claims that the graded pads do not consist of degraded 
ESHA.  Regardless of whether Dr. Dixon or Driftwood’s analysis is correct on this point, 
however, removal of vegetation on these graded pads requires a CDP because this removal 
would take place within 50 feet of ESHA, even under Driftwood’s analysis of the location of 
ESHA on the site.  Thus, the Commission need not determine at this time whether the graded 
pads consist of degraded ESHA.  Driftwood is required to obtain a CDP to remove vegetation 
from the graded pads because they are within 50 feet of ESHA, regardless of whether the pads 
themselves are ESHA, and it has not done so. 
 
 
G. The Statute of Limitations Does Not Bar Driftwood’s Vested Rights Claim. 
 
Driftwood claims that the Coastal Act’s statute of limitation, set forth at Section 30805.5, bars 
any challenge to its predecessor in interest’s grading of the property.  Driftwood Claim of Vested 
Right, Attachment A; March 7, 2008 letter from Rick Zbur to Karl Schwing, pg. 5 (Exhibit #4, 
page 5).  The application before the Commission, however, is Driftwood’s affirmative assertion 
that it has a vested right to the graded pads at Driftwood Estates.  The Commission cannot of its 
own accord initiate a claim to establish a vested right, so it cannot forfeit its right to hear such 
claims due to a lapse in time, when it has no control over when such claims are brought.  The 
ability to bring a claim for a vested right rests with the property owner or other entity attempting 
to establish that right.  Any delay in bringing this claim is thus the result of Driftwood’s, or its 
predecessor in interest’s, own failure to assert its claim in a more timely manner.  The Coastal 
Act’s statute of limitation is unrelated to Driftwood’s own attempt to establish a vested right to 
development that took place prior to the enactment of the Coastal Act.12   

 
12 If Driftwood were correct that the Commission is unable to deny a claim for a vested right brought more than 
three years after the completion of such development, it would lead to the absurd result that the Commission would 
have been under an obligation to fully adjudicate all vested rights claims for development constructed prior to 
January 1, 1977 throughout the entire Coastal Zone by January 1, 1980.  Even if the Commission were able to 
initiate claims for vested rights, which it is not, it would have been impossible for it to have considered all such 
claims within three years of January 1, 1977.  Driftwood’s argument thus has no basis in law and would lead to an 
absurd result. 
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The Coastal Act statute of limitation is also irrelevant to the vested rights claim because it 
pertains solely to actions brought to recover civil fines or penalties.  Section 30805.5 states:  
“Any action pursuant to Sections 30805 or 30822 to recover civil fines or penalties under this 
chapter shall be commenced not later than three years from the date on which the cause of action 
for the recovery is known or should have been known.”  Pub. Res. Code §30805.5.  The 
Commission has not brought an action against Driftwood to obtain civil fines or penalties based 
on the grading that took place in 1962.  Even if it had, that is not the subject of the vested rights 
application that Driftwood has submitted, and it is not relevant to the Commission’s 
determination that Driftwood has no such vested right.  Therefore, the statute of limitations in 
Section 30805.5 does not bar the Commission from hearing and ruling on Driftwood’s 
application to establish a vested right. 
 
H. Conclusion 
 
For all the reasons set forth above, the Commission finds that Driftwood has not met the burden 
of proving its claim of vested rights for the graded pads or “maintenance” of the graded pads 
located at Driftwood Estates. 
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Previous Commission Action 
 
 a.  Prior Permit History   
 
Several prior permits (with amendments thereto) have been granted by the Commission 
to the predecessor in interest to Driftwood Properties LLC, the Esslinger Family Trust, 
for storm drain improvements within their property that included a mobile home park and 
the subject property now owned by Driftwood Properties LLC: coastal development 
permits G5-95-286, 5-95-286, 5-95-286 A, 5-96-0481, and 5-98-151.  Some of these 
permits authorized development within the area that is the subject of this vested rights 
claim; however, most of the authorized development was to occur within the mobile 
home park. 
 
On December 21, 1995 the Executive Director issued Emergency Permit G5-95-286 to 
the Laguna Terrace Mobile Home Park for drainage improvements consisting of removal 
of existing speed bumps, construction of wooden barriers, asphalt curbs and catch 
basins.  None of the development authorized in the emergency action was to occur 
within the area subject to the vested rights claim.  On August 16, 1996 the Commission 
approved coastal development permit 5-95-286, in-part being the follow-up to the 
emergency permit for construction of interim flood protection facilities, plus additional 
development including street modifications within the mobile home park, installation of 
catch basins, modifications to the storm drain system, construction of four debris control 
structures on the main canyon and side canyons, and a 45' by 50' by 6' deep 
detention/desilting basin with pipe connection to existing downdrain.  Only the 
detention/desilting basin and pipe connection were to be within the area of the vested 
rights claim.  An amendment to CDP 5-95-286 was approved by the Commission in May 
1998 and consists of the installation of a 2,534 linear foot storm drain pipe in the right-of-
way of a mobile home park road, lateral drains and an outlet structure.  None of this 
additional development was proposed within the area of the vested rights claim. 
 
Next, Coastal Development Permit 5-98-151 was approved by the Commission on 
August 13, 1998.  The permit approved construction of a 140 foot long, 3 foot wide ditch 
and placement of an 18 inch diameter storm drain pipe.  Grading of 50 cubic yards of cut 
and 15 cubic yards of fill was also approved.  The storm drain would lead from a 50 by 
50 foot retention basin and connect to a 48 inch storm drain pipe.  The 18 inch diameter 
pipe approved under this permit was to replace an existing 18 inch pipe.  The proposed 
ditch with pipe would extend from the detention/desilting basin approved within the 
vested rights claim area down a slope to the mobile home park located outside the 
vested rights claim area. 
 
The permit was approved with three special conditions.  Special condition 1 required a 
landscaping and erosion control plan for the area of slope disturbed by the project.  
Special Condition 2 required the applicant to inform the Executive Director of the location 
of the disposal site for the excess cut material.  Special condition 3 required that coastal 

 
1 Coastal Development Permit application 5-96-048 was approved on the Administrative Calendar 
on May 8, 1996.  The permit authorized removal of 2,000 to 2,500 cubic yards of sediment from 
the mouths of four canyons.  None of this development was authorized in the area of the vested 
rights claim. 
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sage scrub in the project vicinity be flagged and all contractors made aware of its 
presence and the requirement to avoid impacts. 
 
The special conditions of the permit were not met and the permit was not issued, 
however on September 16, 1999, the Commission approved an amendment to CDP 5-
98-151 (5-98-151-A1) to construct 700 feet of 18-inch reinforced concrete pipe storm 
drain and six sediment basins on 7.78 acres of land.  All of the development approved in 
this application would be within or partly within the area of the vested rights claim.  The 
approval was subject to three conditions addressing required best management 
practices and approval from the Regional Water Quality Control Board.  Although 
drainage devices were ultimately constructed on the property, that development was not 
consistent with the development approved by the Commission.  
 
On December 13, 2007, the Executive Director issued Emergency Coastal Development 
Permit 5-07-440-G for the placement of up to 300 sandbags to add to an existing 
sandbag berm to raise the berm elevation such that water would be directed away from 
homes and toward the street and storm drain system.  Existing sandbags stockpiled on a 
paved driveway were to be used - no additional sandbags were to be imported to the site 
to carry out the work proposed. No change to the footprint of existing sandbags located 
on the site was proposed.  No vegetation clearance was proposed.  As required by the 
permit, the sandbags were removed in March 2008.      
 
 
  b.  Enforcement Actions 
 
On October 24, 2005, staff received a report that an area around a watercourse on the 
Driftwood property had been cleared of vegetation.  Staff confirmed during a meeting 
with a representative of Athens, in his capacity as an agent of Driftwood, on November 
1, 2005, that a violation had occurred.  According to Athens, in October of 2005, Athens, 
acting as an agent of Driftwood, cleared vegetation in three areas on the property for fuel 
modification purposes.  Prior to the fuel modification activities, Athens hired biologists to 
flag sensitive species in the areas, so that those conducting the activities would not 
disturb or remove them.  The biologists evaluated and flagged sensitive species in only 
two of the areas.  The third area was overlooked, and Crownbeard was removed from 
that area.  
 
Staff sent a violation letter to Athens on December 29, 2005, which confirmed receipt of 
a draft restoration plan that Athens had submitted and expressed staff’s willingness to 
work cooperatively with Athens to resolve the violation amicably through a consent 
order.  Between November 2005 and June 2006, Staff worked closely with Athens  to 
reach an effective, amicable resolution to the violation.  On June 23, 2006, authorized 
signatories for both Driftwood and Athens signed Consent Restoration Order No. CCC-
06-RO-03.  The Commission issued the order July 13, 2006.   
 

c. Notice of Violation for Placement of Sandbags and Vegetation 
Clearance 

 
In December 2005, Driftwood notified Commission staff that it planned to replace 500 of  
approximately 5,500 sandbags it stated were present on the property, which 500 
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sandbags are located along the terminus of the watercourse on the property.  In January 
2006, Driftwood submitted a CDP application, No. 5-06-014, for these replacement 
activities.  That application was ultimately withdrawn in July 2006.  A second application, 
No. 5-06-382, was submitted in October of 2006 that included a request for after-the-fact 
approval for the placement of approximately 5,500 sandbags and other pre-existing 
drainage control devices installed by a previous landowner, replacement of 
approximately 500 sandbags, and a 2-year maintenance provision allowing for future 
replacement of sandbags and drainage control devices.  Permit application No. 5-06-382 
was scheduled to be considered by the Commission on May 10, 2007, but was 
withdrawn by the applicant upon learning of staff's intent to recommend denial of the 
request.  No subsequent application was filed, and, consequently, no CDP has been 
obtained for sandbags presently located on the property.    
 
Commission staff also reviewed historical aerial and ground-level photographs, city 
records, and biological surveys, which showed that vegetation was removed from the 
areas in and adjacent to the pads located on the property on three occasions following 
the grading in the early 1960’s: 1) at some time between 1979 and 1986, 2) at some 
time between 1993 and 1997 or 1998, 3) and again in 1999.  None of these actions was 
authorized in a CDP.  After the last of these instances, the disturbed areas were rapidly 
colonized by coastal sage scrub, southern maritime chaparral, including bigleaf 
crownbeard, and transitional or successional species.  Had this site been left 
undisturbed following the grading in the early 1960’s, it most likely now would be 
covered with a patchwork of mature coastal sage scrub and maritime chaparral.2  No 
CDPs were issued for the removal of major vegetation; placement of approximately 
5,500 sandbags presently on the property, 3 sand/gravel berms, filter fabric over the 
berms and plastic discharge pipes; and grading to create building pads and roads.   
 
Commission staff sent a Notice of Violation letter to Driftwood on May 4, 2007.   
 
 

 
2 J. Dixon memo to R. Todaro re habitat characteristics on Athens Group property dated 04-16-07. 
3 Emergency Permit No. 5-07-440-G authorized the temporary placement of up to 300 sandbags on an existing 
unpermitted sandbag berm at the mouth of a watercourse on the property. 
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