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SYNOPSIS 
 
The subject LCP implementation plan amendment was submitted and filed as complete 
on May 22, 2007.  A one-year time extension was granted on August 9, 2007.  As such, 
the last date for Commission action on this item is August 8, 2008.  This report addresses 
one of four components to the amendment request by the City of Carlsbad #1-06.  This 
staff report addresses the first component; (A) Habitat Management Plan Implementation 
Plan.  The second component; (B) HMP/GP Hardline Amendment is also scheduled for 
the August 2008 hearing.  The third component; (C) CUP Code revisions was approved 
on January 12, 2007 and the fourth component; (D) Density Bonus Revisions was 
approved on March 6, 2008. 
 
SUMMARY OF AMENDMENT REQUEST 
 
The City of Carlsbad is requesting several textual modifications to their certified 
Implementation Plan in order to implement the certified Habitat Management Plan 
(HMP) and other LUP provisions.  The City of Carlsbad, consistent with the Endangered 
Species Act, developed a Habitat Management Plan to provide a comprehensive, city-
wide program to preserve the diversity of habitat and protect biological resources while 
allowing for additional development within the City.  The HMP was submitted to the 
California Coastal Commission (Commission) as a land use plan amendment and was 
approved in 2003.  The HMP established an "HMP Preserve" which is a series of core 
areas linked by several corridors.  As a component of this approval, it was understood 
that the implementation plan for the HMP would be submitted to the Coastal Commission 
within 3 years of the land use plan amendment.  The subject implementation plan 
amendment is intended to fulfill this requirement.   
 
There are four components to the City's proposed LCP amendment.  First is a new 
chapter (21.210) of the certified zoning ordinance specifically addressing standards and 
procedures for habitat preservation and management, as well as preserve enforcement.  
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Various components include definitions, preserve requirements, management and 
maintenance requirements, necessary permits and enforcement.  The second includes 
revisions to the Open Space zoning ordinance (21.33) to establish permitted uses on HMP 
preserved lands.  The third and fourth components are identical revisions to the Hillside 
Development Regulations and the Coastal Resources Overlay Zone allowing for 
modifications to some coastal development standards for HMP compliance (i.e. grading 
on slopes greater than 25%). 
 
SUMMARY OF STAFF RECOMMENDATION 
 
Staff is recommending the LCP amendment be denied as submitted.  The proposal 
includes new language to implement the Habitat Management Plan (HMP) approved in 
2003.  The City has been working on the Implementation Plan since then and the City of 
Carlsbad's Implementation Plan submittal was received as filed by the Commission in 
May of 2007. Since then staff has reviewed the proposed modifications and feel they are 
inadequate to implement all of the goals and requirements to properly manage all of the 
sensitive resources within the City of Carlsbad's HMP Preserve.   
 
A number of concerns are raised by the City's submittal, for example, critical ordinances 
are not included, so that the Commission cannot determine whether the implementation 
plan will provide adequate protection of preserved lands.  The overarching concern with 
the City's submittal is that the ordinances primarily address the process for which an 
individual development would be taken through the HMP permitting process.  The 
submittal includes the general steps a developer would take to allow for development on 
a property containing ESHA.  The submittal does not include, however, the large scale 
functioning, management and future protection of the lands preserved by the HMP.   
 
One of the primary concerns raised by this submittal is the lack of a preserve 
management plan.  As certified in the LUP, the City's intent through implementation of 
the HMP was to provide a large scale preserve system including core areas and corridors 
that would be protected in perpetuity to provide for some balance between native habitat 
and economic growth.  It was determined during the HMP certification that an exhaustive 
plan would need to be developed to assure that the management of these lands would 
ensure core function and possible enhancement within the remaining sensitive habitat 
areas.  Without this information, it is not possible to assess if these remaining lands 
would remain viable let alone enhanced.   
 
The second major concern is the lack of protection of habitats within the Coastal Zone.  
As included in the HMP Land Use Plan, there is to be no net loss of critical types of 
habitat.  Staff has processed LCP amendments allowing for development within the 
Coastal Zone and often the project has yet to identify where the required mitigation will 
be located.  As was the case in La Costa Village, mitigation was accepted just outside the 
Coastal Zone.  As such, no method has been defined that will function to address the lack 
of mitigation sites within the Coastal Zone.   
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Further, the City failed to acknowledge that modifications to the HMP preserve, either by 
changing the existing hardline boundaries or modifying standards for a particular site, 
will require an LCPA amendment, nor how the Commission will be involved in such a 
determination.  As currently written, the City is only required to seek the approval from 
U.S. Fish and Wildlife Services (USFWS) and the California Department of Fish and 
Game (CDFG) (wildlife agencies collectively) for minor modifications to the HMP, and 
it is not required to contact the Coastal Commission.  This eliminates the opportunity for 
the Commission to determine whether or not such a modification would also require an 
amendment to the City's LCP.  
  
The City has included only by reference the provisions for development of guidelines to 
be used by both City staff and project proponents to determine adequate habitat 
identification, buffering, mitigation, monitoring, biological reporting, etc.  However, 
these guidelines have not been reviewed by Commission staff, and as such, the 
consistency of these guidelines with the certified LUP cannot be determined.  Further, 
upon review of these guidelines, the Commission may determine that some of the 
requirements discussed in these guidelines may be significant enough to be included in 
the implementation plan language within the LCP; so that, should the City want to amend 
these guidelines, it must also amend its Implementation Plan and thus seek review of 
these amendments by the Commission.  For example, the Implementation Plan should 
include the determination of when a biological report will be considered too outdated to 
sufficiently represent the habitat at a specific location.  If this guideline were not 
incorporated into the Implementation Plan, the City could potentially amend its 
guidelines to accept biological reports that are older than what the Commission might 
consider necessary to ensure that the intent of the LUP is carried out.  By including these 
integral components within the Implementation Plan, the Commission would be able to 
determine the amendment’s consistency with the intent of the HMP and the LCP. 
 
Further, the City has failed to detail how an on the ground inventory would be included in 
their annual reporting to assure that the appropriate acreage and value of habitat was 
being maintained over time.  The City has included such a framework within the First 
Annual HMP Report; however, as proposed, the City would have the opportunity to 
modify or discontinue this kind of reporting without review by the Commission.  This 
type of reporting is necessary to determine that the appropriate locations are maintained 
as preserve sites, and that these preserve areas are being adequately maintained.  Thus, 
the City should not be able to modify or discontinue this on the ground surveying without 
an LCP amendment that would provide the Commission with an opportunity to evaluate 
whether such a change would be consistent with the LUP.   
 
There are several small scale concerns raised with the approval of the proposed 
Implementation Plan.  First, the Open Space definitions in the Implementation Plan, as 
proposed, are internally inconsistent.  As submitted, the City adds a definition of Open 
Space Preserved in Conformance with the Habitat Management Plan without deleting or 
further defining the existing definition of Open Space.  It is unclear which definition, 
either the original Open Space definition, or the updated one, would be applicable in 
various circumstances.  As proposed, an interested party may be mislead to think that 
uses in the traditionally defined Open Space (benches, parks, etc.) would be allowed in 
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areas designated as Open Space within the habitat preserve area.  The result of this 
confusion could be unnecessary impacts within the HMP preserve.   
 
Another smaller concern raised, relates to protection of ESHA on highly constrained lots 
(lots containing 80% ESHA or more).  The HMP requires that, on highly constrained 
sites, 75% of the existing habitat be preserved.   The City has used this guideline to 
conclude that any development within these highly constrained areas shall be entitled to a 
25% development envelope.  While the Commission did endorse a 25% development 
footprint within the HMP, it is unclear at this point whether the City is requiring all 
development activities, such as grading, brush management and construction of retaining 
walls in lieu of traditional buffers, to be included in the development envelope, rather 
than in the preserve areas.  The City may determine that all of these activities shall be 
included in the development envelope, which raises fewer concerns regarding 
consistency with the LUP, but no such language has been explicitly proposed.   
 
Lastly, lack of funding and lack of enforcement have become constraints of the HMP that 
the City failed to address by this proposed Implementation Plan.  Policies for managing 
these kinds of constraints should be recommended for inclusion in an implementation 
plan. 
 
In conclusion, the Implementation Plan as submitted is not adequate to implement the 
intent of the certified LUP.  It appears as though the proposed amendment was designed 
to address the process of issuing an individual HMP permit, and not how to adequately 
manage and protect the HMP preserve system.  Missing components of the proposed 
amendment include, but are not limited to: (1) lack of preserve management plan; (2) 
lack of resources; (3) no clearly identified communication or defined responsibilities 
between the City and the Resource Agencies and the Commission; (4) no identification of 
mitigation sites/opportunities within the Coastal Zone; (5) lack of appropriately defined 
Open Space requirements; and (6) failure to require the Commission's review of specific 
guidelines that may lead to undesired changes in how the HMP is managed. 
 
The appropriate resolutions and motions begin on page 11.  The findings for denial of the 
Implementation Plan Amendment as submitted begin on page 12.  
 
HMP BACKGROUND 
 
In 1993, the coastal California gnatcatcher was listed as threatened under the federal Endangered 
Species Act (ESA), 16 U.S.C. § 1531 et seq.  The coastal California gnatcatcher is found 
primarily in coastal sage scrub habitat in southern California.  Based upon scientific estimates, 
coastal sage scrub habitat in San Diego County has been reduced by more than 70% of its original 
coverage.  Fewer than 900 gnatcatcher pairs likely remain in the county; however, San Diego 
County currently supports the largest gnatcatcher population in California and presents the most 
significant opportunity for large-scale preservation of the species.   This listing has had a 
significant effect on future public and private development in areas containing gnatcatcher habitat.  
In order to proceed, development in areas with gnatcatchers would have to completely avoid a 
“take” of this species or else receive federal authorization for such an impact.  Several other 
species have been listed under the federal or state ESA since 1993; currently, approximately 25 
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species that are listed or proposed for listing occur in or are associated with habitat located in 
Carlsbad.   
 
The Carlsbad HMP and the Multiple Habitat Conservation Program (MHCP) are 
intended to meet criteria for the California Department of Fish and Game’s (CDFG) 
Natural Communities Conservation Planning process (NCCP), which was initiated in 
southern California in 1991 and of the federal Endangered Species Act (ESA).  In the 
initial phases of the NCCP coastal sage scrub (CSS) program, guidelines for permitting 
development in areas containing CSS and conservation of CSS were developed, and the 
USFWS adopted a special rule regarding the gnatcatcher pursuant to Section 4(d) of the 
federal ESA, 16 U.S.C. § 1533(d).  See 50 C.F.R. § 17.41(b), 58 Fed. Reg. 65088 (Dec. 
10, 1993).  This special rule exempts take of gnatcatchers during the interim period prior 
to approval of plans under the NCCP program, provided the take is consistent with NCCP 
process and conservation guidelines.  In connection with the NCCP’s program for CSS 
and the 4(d) rule, through an informal regional agreement, interim impacts in the San 
Diego region have been capped at 5% of the existing habitat within each jurisdiction 
participating in the NCCP program.   
 
In 1992, the City signed an NCCP agreement with the California Resources Agency to 
develop the Habitat Management Plan (HMP) as part of the City’s General Plan.  The 
1992 agreement enrolled the City in the NCCP program as an “Ongoing Multi-Species 
Plan” as defined in the NCCP process guidelines.  The agreement was supplemented in 
1993 to clarify that the HMP is a subarea plan of the San Diego County MHCP. 
 
The adopted Carlsbad HMP is intended to satisfy the requirements of a federal HCP, and 
to function as a subarea plan of the regional MHCP under the NCCP.  The MHCP study 
area involves approximately 186 square miles in northwestern San Diego County.  This 
area includes the coastal cities of Carlsbad, Encinitas, Solana Beach and Oceanside, as 
well as the inland cities of Vista and San Marcos and several independent special 
districts.  The participating local governments and other entities will implement their 
portions of the MHCP through individual subarea plans such as the Carlsbad HMP.  Once 
approved, the MHCP and its subarea plans will replace interim restrictions placed by the 
U.S. Fish and Wildlife Services (USFWS) and the California Department of Fish and 
Game (CDFG) on impacts to coastal sage scrub and gnatcatchers within that geographical 
area, and will allow the incidental take of the gnatcatcher and other covered species as 
specified in the plan.  Although the HMP is a subarea plan of the MHCP, it has received 
its own federal take permit and is not subject to finalization of the MHCP. 
The City developed the HMP to meet the requirements of a habitat conservation plan 
pursuant to section 10(a)(2)(A) of the Endangered Species Act [16 USC §1539(a)(2)(A)].  
The draft Carlsbad HMP was initially approved by the Carlsbad City Council on 
September 21, 1999.  An addendum was then prepared based on comments provided by 
the U.S. Fish and Wildlife Service (USFWS) and the California Department of Fish and 
Game (CDFG), and the revised document, dated December 1999, was submitted to the 
wildlife agencies for approval of an incidental take permit (ITP) under section 9(a)(1)(B) 
[16 USC § 1538(a)(1)(B)] of the Endangered Species Act. Since incidental take permits 
are not listed in the CCMP as one of the permits for activities likely to affect coastal uses 
and resources, the Commission requested, and received, permission from the Office of 
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Ocean and Coastal Resource Management (OCRM) in August 2000 for a federal 
consistency review of the HMP.  The purpose of the consistency review was to determine 
whether issuance of the ITP would be consistent with the California Coastal Act and the 
CCMP.  
 
In 2003, the City proposed an amendment to their LCP to incorporate the Habitat 
Management Plan (HMP) into their certified LCP and make the corresponding changes to 
the applicable land use plan segments (Mello I, Mello II, and Agua Hedionda). The HMP 
included several components.  The most germane are listed below: 
 
Components of Preserve System 
 
The adopted HMP proposes to protect the endangered California Gnatcatcher and other listed 
species by contributing to an interlinked regional preserve system.  The proposed preserve area for 
the HMP will be created from land in three different categories:  hardline properties, standards 
areas, and existing preserve.   
 
- Hardlines 
Certain properties have been designated in the HMP with specific development/ 
conservation footprints, and are known as “hardline” properties.  If development is 
proposed on these sites in a manner that is substantially in conformance with the hardline, 
the development will be authorized consistent with all other regulatory standards and 
procedures.  The purpose of this process is to ensure that certain areas of onsite habitat 
will be set aside for permanent preservation, and that the property owners have 
committed to abide by the established development limitation upon approval of the HMP.   
 
- Standards Areas 
The second category of proposed preserve area in the HMP contains the “standards” 
areas, for which the HMP contains guidance relative to future habitat preservation and the 
siting of new development.  The standards areas involve specific undeveloped properties 
within the City that are located in the biological core and linkage areas identified in the 
County MHCP.   
 
- Existing Preserve Areas 
The third category contains existing preserve lands (preserved prior to certification of the 
HMP), such as the City’s three coastal lagoons and associated wetlands, the Dawson Los 
Monos Reserve, the Carlsbad Highlands Mitigation Bank, and other preserves located 
within previously-approved development.  Approximately 4,450 acres of existing 
preserve land were incorporated into the HMP.  These areas, which include both private 
and public land, have already been conserved for their wildlife value through previous 
development actions, such as mitigation banks and required open space.   However, 
because these lands were preserved prior to the development of the HMP, many of these 
lands will not be monitored or managed to the extent of the post HMP preserve areas.  It 
is the City's intention to seek outside funding for management, monitoring and 
enforcement of the privately owned lands in the existing preserve areas. 
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-Highly-Constrained Properties 
There are a number of properties in the coastal zone that are entirely or almost entirely 
constrained by ESHA.  The second HMP addendum provides that for those coastal zone 
properties which have more than 80% of their area in ESHA, at least 75% of the property 
shall be conserved.  Alternatively, if the City, with the concurrence of the wildlife 
agencies and the Commission ,agree upon a hardline preserve boundary for any of these 
properties, then a new hardline map may be created in the HMP through an LCP 
amendment and the amount of onsite preservation as identified in the hardline boundary 
shall apply.  
 
-Additional Requirement within the Coastal Zone 
The following mitigation ratios will be required for authorized habitat impacts on 
properties within the coastal zone: 
 

• 2:1 for coastal sage scrub 
• 3:1 for all other rare native vegetation except wetlands 
• 3:1 for riparian areas 
• 4:1 for vernal pools, other seasonal wetlands, and salt marsh 
 

Buffers for coastal habitat would be established as follows: 
 

• A minimum 100 foot buffer shall be required from all freshwater and saltwater 
wetlands areas. 

• A minimum 50 foot buffer shall be required from riparian areas and coast oak 
woodlands.  No development or brush management shall take place within the 
buffer area for these habitat types except as otherwise specified herein. 

• If a riparian area is associated with steep slopes (>25%), the 50 foot buffer shall 
be measured from the top of the slope. 

• For steep slopes not associated with a riparian area, and for nonsteep areas (<25% 
slope) with native vegetation, a minimum 20 foot buffer shall be required.  For 
steep slopes, the buffer shall be measured from the top of the slope.  No 
development may be located within the buffer except as otherwise specified 
herein.  However, if brush management is required for fire protection, Zone 3 (to 
a maximum of 20 feet) may be located within the buffer area if allowed by the fire 
management authority.   

• Zones 1 and 2 for brush management and fire protection, where required, shall be 
located on the portion of the property proposed for development and outside of 
required buffers.  Any plantings in Zone 2 must consist of native vegetation 
appropriate to the habitat. 

• Recreation trails and public access pathways may be permitted in the required 
buffer area within the 15 feet closest to the adjacent developable area, provided 
that the construction of the trails and/or pathways and their proposed uses are 
consistent with the preservation goals for adjacent habitat, and that appropriate 
measures are taken for their physical separation from sensitive areas. 
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As approved by the Commission, the HMP further provides that, in the coastal zone, 
there will be no net loss of coastal sage scrub, maritime succulent scrub, southern 
maritime chaparral, southern mixed chaparral, native grassland or oak woodland.  For 
impacts that are allowed to coastal zone sites with these habitat types, mitigation shall 
include a creation component, which requires establishment of new habitat area at a ratio 
of at least 1:1 (one acre of creation for every one acre of habitat impact) in order to 
achieve the no net loss standard.  In certain appropriate cases, substantial restoration may 
also be substituted for creation.  Restoration and enhancement will also be acceptable for 
mitigation beyond the 1:1 creation requirement.   Onsite or offsite open space preserve 
areas may be utilized to satisfy required mitigation for habitat impacts, if the preserve 
areas are disturbed and suitable for restoration or enhancement, or they are devoid of 
habitat value and therefore suitable for the 1:1 mitigation component requiring creation or 
substantial restoration of habitat.  Habitat mitigation requirements other than the creation 
or substantial restoration component may be partially or wholly fulfilled by acquisition of 
existing like habitat and/or retirement of development credits on existing like habitat with 
permanent preservation as part of the HMP preserve management plan.   
 
Preserve Management 

 
The HMP as adopted provides that areas that have been placed into open space preserve 
will be turned over to an appropriate conservation agency with responsibility for the 
overall HMP preserve system, to be managed in perpetuity for conservation purposes.  
The City of Carlsbad is currently reviewing a draft form of their proposed long-term 
management and monitoring plan for their portion of the preserved areas addressed in the 
HMP.   

As approved by the Commission, the long-term management plan was required to 
address habitat restoration and revegetation, hydrology and flood control, recreation and 
public access, species reintroduction, enforcement, adaptive management, and 
monitoring.  Section F of the HMP provides a detailed summary of the land management 
processes and required actions that will take place as part of long-term management. 
 
The preserve management plan must address the mitigation areas to the satisfaction of the 
City, the wildlife agencies and the Commission, and ensure adequate funding to protect 
the preserve as open space and maintain the biological values of the mitigation areas in 
perpetuity.  At a minimum, monitoring reports shall be required as a condition of 
development approval after the first and third year of habitat mitigation efforts.  The goal 
upon the initial certification of the LUP portion of the HMP was to allow no impacts to 
habitat to occur until management provisions and funding were in place.  As certified, the 
HMP LUP amendment provided that the preserve management plan was required to be 
incorporated into the Implementation Plan of the LCP through an LCP amendment within 
one year of Commission certification of the HMP as part of the certified LCP, or 2005.  
To date, no long term management plan has been provided. However, development 
pressures have continued, and thus some impacts to habitat have been approved. 
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HMP Update 
 
To date, the HMP has been operational and the City has been issuing HMP permits since 
2004.  Approximately 5,960 acres out of the targeted 6,478 acres of natural habitat have 
been preserved within the HMP planning area and all but 43 acres of land have been 
acquired to fulfill the Core Area requirements (high-quality habitat for the California 
gnatcatcher).  It is important to note that of these 5,960 acres, 780 acres are not 
considered to be adequately preserved in that one or more of the following requirements 
have not been completed:  Property Analysis Report (PAR), non-wasting endowment, 
preserve management plan, or preserve management agreement. 
 
Currently, the majority of preserved lands in the City of Carlsbad are managed by The 
Center for Natural Lands Management (CNLM) and the California Department of Fish 
and Game (CDFG).  The City is undergoing negotiations with CNLM for management of 
City-owned preserves; the PAR and preserve management plan for City-owned preserves 
are expected to be completed by mid 2008.  In the meantime, management on City lands 
since inception of the HMP includes basic land management, erosion control, and 
invasive species removal.  The first Annual Report (covering from inception through 
2007) was completed in spring 2008.  This report indicated the most prevalent constraints 
for the HMP as: 
 
1.  Limited resources - Lack of Funding 
2.  Administrative difficulties - Conservation Easement processing and approval 
3.  Human-related impacts - Edge effects from surrounding development 
4.  Monitoring difficulties - Appropriate methods for detecting population trends, and 

fragmented habitat managed by many entities at different levels of responsibility. 
 
The conclusions of this report indicate that the City feels they are implementing the HMP 
in a manner that is consistent with the Implementing Agreement and the NCCP Take 
Authorization/Permits.  However, the Implementation Plan as submitted by the City 
raises several concerns for long-term habitat protection and lack of regulations detailing 
accountability, enforcement, planning and funding inconsistent with the LCP amendment 
certifying the HMP. 
 
ADDITIONAL INFORMATION 
 
Further information on the City of Carlsbad LCP Amendment 1-06-A may be obtained 
from Toni Ross, Coastal Planner, at (619) 767-2370. 
              



   Carlsbad LCPA 1-06A 
Page 10 

 
 
PART I. OVERVIEW
 
 A. LCP HISTORY
 
The City's certified LCP contains six geographic segments as follows:  Agua Hedionda, 
Mello I, Mello II, West Batiquitos Lagoon/Sammis Properties and East Batiquitos 
Lagoon/Hunt Properties and Village Redevelopment Area.  Pursuant to Sections 30170(f) 
and 30171 of the Public Resources Code, the Coastal Commission prepared and approved 
two portions of the LCP, the Mello I and II segments in 1980 and 1981, respectively.  
The Village Redevelopment Area LCP was certified in 1988; the City has been issuing 
coastal development permits there since that time.  The Commission certified the Agua 
Hedionda Land Use Plan in 1982.  The West Batiquitos Lagoon/ Sammis Properties 
segment was certified in 1985.  The East Batiquitos Lagoon/Hunt Properties segment was 
certified in 1988.  On October 21, 1997, the City assumed permit jurisdiction and has 
been issuing coastal development permits for all of its segments except Agua Hedionda.  
The Agua Hedionda Lagoon LCP segment remains as a deferred certification area until 
an implementation plan is certified.   
 
B. STANDARD OF REVIEW
 
The standard of review for land use plans, or their amendments, is found in Section 
30512 of the Coastal Act.  This section requires the Commission to certify an LUP or 
LUP amendment if it finds that it meets the requirements of and conforms with Chapter 3 
of the Coastal Act.  Specifically, it states: 
 
 Section 30512
 

(c)  The Commission shall certify a land use plan, or any amendments thereto, 
if it finds that a land use plan meets the requirements of, and is in conformity 
with, the policies of Chapter 3 (commencing with Section 30200).  Except as 
provided in paragraph (1) of subdivision (a), a decision to certify shall require a 
majority vote of the appointed membership of the Commission. 

 
Pursuant to Section 30513 of the Coastal Act, the Commission may only reject zoning 
ordinances or other implementing actions, as well as their amendments, on the grounds 
that they do not conform with, or are inadequate to carry out, the provisions of the 
certified land use plan.  The Commission shall take action by a majority vote of the 
Commissioners present. 
 
In those cases when a local government approves implementing ordinances in association 
with a land use plan amendment and both are submitted to the Commission for 
certification as part of one LCP amendment, pursuant to Section 13542(c) of the 
Commission’s regulations, the standard of review of the implementing actions shall be 
the land use plan most recently certified by the Commission.  Thus, if the land use plan is 
conditionally certified subject to local government acceptance of the suggested 
modifications, the standard of review shall be the conditionally certified land use plan.   
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 C. PUBLIC PARTICIPATION 
 
The City has held Planning Commission and City Council meetings with regard to the 
subject amendment request.  All of those local hearings were duly noticed to the public.  
Notice of the subject amendment has been distributed to all known interested parties. 
 
 
PART II. LOCAL COASTAL PROGRAM SUBMITTAL - RESOLUTIONS
 
Following a public hearing, staff recommends the Commission adopt the following 
resolutions and findings.  The appropriate motion to introduce the resolution and a staff 
recommendation are provided just prior to each resolution. 
 
 
III. MOTION: I move that the Commission reject the Implementation Program 

Amendment for the City of Carlsbad as submitted. 
 
 
STAFF RECOMMENDATION OF REJECTION: 
 
Staff recommends a YES vote.  Passage of this motion will result in rejection of 
Implementation Program Amendment and the adoption of the following resolution and 
findings.  The motion passes only by an affirmative vote of a majority of the 
Commissioners present. 
 
RESOLUTION TO DENY CERTIFICATION OF THE IMPLEMENTATION 
PROGRAM AMENDMENT AS SUBMITTED: 
 
The Commission hereby denies certification of the Implementation Program Amendment 
submitted by the City of Carlsbad and adopts the findings set forth below on grounds that 
the Implementation Program Amendment as submitted does not meet the requirements of 
and is not in conformity with the policies of Chapter 3 of the Coastal Act  Certification of 
the Implementation Program Amendment would not meet the requirements of the 
California Environmental Quality Act as there are feasible alternatives and mitigation 
measures that would substantially lessen the significant adverse impacts on the 
environment that will result from certification of the Implementation Program 
Amendment as submitted 
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PART III. FINDINGS FOR REJECTION OF THE CITY OF CARLSBAD 

IMPLEMENTATION PLAN AMENDMENT 1-06A, AS SUBMITTED
 

A. AMENDMENT DESCRIPTION  
 
The City of Carlsbad, consistent with the Endangered Species Act, developed a Habitat 
Management Plan to provide a comprehensive, citywide program to preserve the 
diversity of habitat and protect biological resources while allowing for additional 
development within the City.  The HMP was submitted to the Coastal Commission as a 
land use plan amendment and was approved in 2003.  As a component of this approval, it 
was understood that the implementation plan for the HMP would be submitted to the 
Coastal Commission within 3 years of the land use plan amendment.  The subject 
implementation plan amendment is intended to fulfill this requirement.  There are four 
components to the City's proposed LCP amendment.  First is a new chapter (21.210) of 
the certified zoning ordinance specifically addressing standards and procedures for 
habitat preservation and management as well as preserve enforcement.  Various 
components include definitions, preserve requirements, management and maintenance 
requirements, necessary permits and enforcement.  The second includes revisions to the 
Open Space zoning ordinance (21.33) to establish permitted uses on HMP preserved 
lands.  The third and fourth components are analogous revisions to the Hillside 
Development Regulations and the Coastal Resources Overlay Zone allowing for 
modifications to some coastal development standards for HMP compliance (i.e. grading 
on slopes greater than 25%). 
 

B. SUMMARY FINDINGS FOR REJECTION
 
The amendment request, as submitted, will detail the entire implementation of the HMP, 
an LUP amendment that was approved based on a conflict resolution determination of the 
Commission.  Therefore, the Implementation Plan must include adequate detail to ensure 
the protection of ESHA and preserved habitat in perpetuity.  As submitted, much of the 
necessary detail has not been finalized.   Six primary concerns are raised based on the 
City's submittal.  First, the amendment does not include a final preserve management 
plan for City owned properties detailing how preserved lands will be maintained, 
including adequate funding, monitoring, enforcement measures, and reporting.  Without 
such detail, it is not possible for the Commission to determine whether the IP will 
adequately protect ESHA, consistent with the policies of the certified LUP.  Further, it is 
unclear how the City proposes to develop a Preserve Management Plan that will not only 
address City property HMP preserve, but also the large-scale management of the lands 
managed by the wildlife agencies and or privately owned. 
 
Second, the overarching intent, and the primary concern, of the proposed amendment 
appears to be to provide a method for individual developments to obtain an HMP permit, 
but it fails to address how the large scale function of the preserved lands will be protected 
over time.  Commission review of the implementation measures seems to be excluded 
and; frequently, information that is necessary to determine the amendment’s consistency 
with the certified LUP has not been completed. 
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Third, the amendment does not adequately integrate, or implement, the LUP policies 
approved by the Commission to specifically address protection and preservation of 
ESHA located in the Coastal Zone.  The language of the amendment does not clearly 
explain that when lands are proposed for development and located within the Coastal 
Zone, additional measures will be required to sufficiently protect such habitat.  Fourth, 
the proposed amendment also fails to include review by the Commission for all changes 
made to the HMP, as such, the Commission is not able to review proposed changes and 
will not be given the opportunity to determine whether the proposed changes would 
require an LCP amendment.  Many such revisions could likely be handled as de minimis 
or minor LCP amendments but the Commission's oversight responsibility has to be 
recognized. 
 
Fifth, the City has only included by reference, but has not presented to the Commission 
for inclusion in the IP, the guidelines that must be developed to help both City planners 
and applicants determine how to best design development and preserve habitat in HMP 
areas and how to prepare biological reporting components as part of the management 
plan.   
 
Sixth, although annual reporting is a requirement of the HMP Land Use Plan, the 
required contents of this Annual Report are not included in the IP.  Items such as an "on 
ground" inventory of habitat were included in the First Annual Report; however, there are 
no assurances in the IP that this will continue to be a required component of annual 
monitoring reports.  These reports are a critical component of any preserve management 
plan as they provide the data to analyze whether habitat values are decreasing or 
changing over time, which is the primary method for the City and the Commission to 
ensure that the HMP is being implemented successfully and that ESHA is being 
adequately protected, as required in the LUP.  If the basic monitoring requirements are 
not included in the IP, the City may modify the components of these annual reports in 
such a way that they no longer constitute an effective measure of the success of the 
implementation of the HMP.  Thus, the Commission cannot find the proposed IP 
adequate to implement the policies of the LUP in the absence of defined parameters for 
annual monitoring reports that will allow the City and the Commission to assess whether 
the policies of the LUP are being carried out.   
 
Smaller scale concerns with this submittal include its inclusion of inadequate definitions 
of Open Space and that it does not adequately address development allowances on highly 
constrained lots.  The result is confusion as to what types of development are allowed 
within HMP Open Space, and whether small-scale impacts/development are allowed 
within the required preserve areas or must be considered within the development 
footprint. 
 
In conclusion, the proposed amendment represents a process to issue HMP permits, but it 
fails to address how the intent of the HMP will be implemented by the City.  The scope 
of material not included in the proposed amendment is so expansive, that necessary 
information cannot be developed through suggested modifications and, as such, denial of 
the proposed amendment, without suggested modifications, is necessary. 
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B. SPECIFIC FINDINGS FOR REJECTION
 
The standard of review for LCP implementation submittals or amendments is their 
consistency with and ability to carry out the provisions of the certified LUP.   
 

a)  Purpose and Intent of the Ordinance.  Included in the City's submittal are four 
modifications to the existing ordinances.  Each one is discussed separately below. 

 
1)  New Ordinance 21.210 (HMP Preservation and Management Requirements).  The 
purposes and intent of this chapter are: 

A)  Implement the goals and objectives of the land use and the open 
space/conservation elements of the city's general plan; 
B)  Implement the city's habitat management plan; 
C)  Preserve the diversity of natural habitat in the city and protect the rare and unique 
biological resources located within those habitats; 
D)  Assure that all development projects comply with the habitat preserve and 
conservation standards contained in the habitat management plan; 
E)  Provide a process for permitting limited, incidental impacts to occur to natural 
habitat areas and the species located therein; and 
F)  Provide a process for allowing exemptions from the habitat preserve and 
conservation standards under limited, specific circumstances. 

 
2)  Modified Ordinance 21.33 (Open Space Zone).  The purpose and intent of this chapter 
are to provide for, regulate, and define open space and recreational uses.   
 
3)  Modified Ordinance 21.95 (Hillside Development Regulations).  The intent of this 
Chapter is to regulate and create design standards for development on steep hillsides.   
 
4)  Modified Ordinance 21.203 (Resource Protection Overlay Zone).  The intent of this 
Chapter is to regulate and create design standards for development within the Coastal 
Zone. 
 

b)  Major Provisions of the Ordinance. 
 

1)  New Ordinance 21.210 (HMP Preservation and Management Requirements).  The 
Chapter outlines the entire HMP permit process and regulations required when 
development is proposed within the HMP preserve.  The Chapter includes habitat 
preservation requirements (associated with development.), habitat management 
requirements (after development), HMP permitting process (prior to development), 
Amendments to HMP Permit and enforcement within the preserved open space areas. 
 
2)  Modified Ordinance 21.33 (Open Space Zone).  The Chapter designates high priority 
resource areas and regulates allowable uses within areas zoned as open space.  As 
modified, this chapter would further regulate allowable uses with Open Space zoning 
within the HMP preserve areas. 
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3)  Modified Ordinance 21.95 (Hillside Development Regulations).  The Chapter 
currently prohibits development on hillsides with a slope greater than 25% that contains 
natural vegetation.  As amended, some development would be permissible on such 
hillsides for areas within the HMP provided development on the steep slopes would result 
in greater habitat preservation. 
 
4)  Modified Ordinance 21.203 (Resource Protection Overlay Zone).  The Chapter 
outlines restrictions and guidelines for areas within the Coastal Resource Overlay Zone.  
Currently, grading/development of slopes greater than 25% and containing natural habitat 
is prohibited.  As modified herein, the policy would allow for development on these steep 
slopes if the project is within the HMP area and the development on the slopes would 
result in greater habitat protection. 
 
 
 c)  Adequacy of the Ordinance to Implement the Certified LUP Segments. 
 
1)  New Ordinance 21.210 (HMP Preservation and Management Requirements).   
 
This Chapter regulates virtually all facets of the implementation of the HMP and the 
process for HMP permit issuance in general.  The Commission approved the changes to 
the City's LUP to incorporate the HMP and thus allow development with ESHA based on 
the Coastal Act's provision for conflict resolution because the LUP as certified provided 
greater protection of ESHA in the region than would be provided if the status quo 
remained.  In order to find the LUP consistent with the Coastal Act, the Commission 
required that numerous items be included in the Implementation Plan to ensure protection 
of the preserved habitat in perpetuity.  The City's submittal does not include many of 
these requirements and as such the proposed amendment is not consistent with the 
requirements detailed within the City's LCP Amendment incorporating the HMP into its 
LCP. 
 
HMP Preservation and Management Requirements 
 
It was understood when the HMP was first certified that implementation of the HMP and 
MHCP would result in some loss of native habitat and listed species throughout the 
region, inconsistent with Section 30240 of the Coastal Act.  However, prior to the HMP, 
the City's LCP did not protect any native habitat on slopes less than 25% grade and 
therefore the HMP represented a significant improvement over existing requirements.  
Additionally, greater benefit would be obtained from preserving large contiguous areas of 
the most environmentally sensitive vegetation and wildlife areas rather than preserving 
all fragmented pieces of habitat in place.  Further, the approved mitigation requirements 
assured that there would be no net loss of ESHA within the coastal zone.  However, in 
order to find the Habitat Management Plan consistent with the Coastal Act, the 
Commission had to find that the approval of the HMP represented the most protective 
option for coastal resources.  
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The finding that approval of the HMP is the most protective option for coastal resources 
was based on the understanding that the habitat mitigation would be implemented as 
approved, and properly maintained in perpetuity.  The Commission, therefore; required 
the City to develop a detailed implementation plan including various necessary 
components such as appropriate funding, a preserve management plan, enforcement, 
guidelines for biological reports, and an update to their open space zoning restricting uses 
that would preserve habitat, all to be included in their implementation plan submittal.     
 
In approving the HMP as an LUP amendment, one of the Commission’s primary 
concerns was that it be implemented in such a way as to ensure adequate management 
and maintenance of mitigation areas, otherwise the long term benefits of the HMP for 
coastal resources would not be realized, and the LUP would therefore not be consistent 
with the Chapter 3 policies of the Coastal Act.  To address the Commission's concerns, 
the City included LUP policies addressing the establishment of the preserve area, 
funding, monitoring and management.  Interim preserve management requirements, as 
provided in the HMP, were meant to cover the first three years following approval of the 
HMP, during which a permanent plan for management was to be developed by the City in 
cooperation with existing reserve managers, private owners, and the wildlife agencies.  
This preserve management plan was to be approved by the City, the wildlife agencies, 
and the Commission and was to ensure adequate funding to protect the preserve as open 
space and maintain the biological values of the mitigation areas in perpetuity.  
Additionally, the preserve management plan was required to be incorporated into the 
Implementation Plan through an LCP amendment within one year of Commission 
certification of the HMP as part of the certified LCP.  The Commission has not received 
the final nor a draft of the preserve management plan.  The City is expecting completion 
of this plan by late-2008.  The management plan is a critical component of the IP, 
however, so without inclusion of this plan in this IP amendment, the new and/or modified 
zoning language cannot be found to adequately implement the certified LUP.   
 
This preserve management plan will determine how all preserve areas in the HMP will be 
protected in perpetuity.  The plan must allow for changes over time, and ensure that 
funding and enforcement will always be available to ensure that the habitat will continue 
to function in its natural form (i.e. free from invasive species, human impacts, edge 
effects, etc.).  This plan is an invaluable component for the protection of the preserved 
habitat; without such a plan, the HMP preserve areas could end up as nothing more than 
"paper preserves", in that no real "on the ground" efforts may be made for the protection 
of these resources.  As submitted by the City, the IP amendment contains no parameters 
for what this plan may contain and whether it will be adequate to implement the LUP.  As 
stated previously, this kind of information was deemed essential by the Commission 
during the certification of the HMP LUP amendment.  While the Commission's ecologist 
is prepared to outline the kinds of tasks and standards that need to be included in such a 
plan, determining the proper specifics and language details is more appropriately the 
responsibility of the City.  The Commission does not have sufficient information at this 
time to draft suggested modifications that would adequately address the deficiencies of 
the submitted IP, as identified above. 
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One of the items the City has suggested it would include in its permanent Preserve 
Management and Monitoring Plan is a detailed baseline inventory of the existing habitat.  
The City is currently surveying the preserve land to create this baseline inventory.  Prior 
to this current effort, large scale vegetation types were determined, however, the need for 
a detailed and precise habitat inventory is considered critical by both the City and 
Commission staff.  Without a determination of the existing habitat value, goals for 
restoration, habitat types, and long term management cannot be completed. 
 
An additional item that must be included in the management plan is a description of the 
standards to be used to monitor individual sites and compare them to the preserve system 
in general.  Additional monitoring would need to be developed for the surveying of any 
protected species on the various individual sites.  Without these standards, it would be 
virtually impossible to compare data throughout the City.  Without this data comparison, 
it would again be virtually impossible to quantify the value of the entire preserve system, 
or a method to track changes in habitat both at individual sites and in the entire preserve 
system over time. 
 
Another crucial component necessary to achieve a viable preserve system is a 
comprehensive enforcement plan.  Issues such as fire management and access control to 
limit illicit trash disposal, poaching and encampments would need to be addressed by an 
enforcement plan.  Further, items such as budgeting for patrolling and enforcement 
personnel would need to be determined.  Additionally, methods to prevent resource 
damage such as fencing, signage, and public outreach would need to be included in this 
enforcement plan.  Again, the City has stated that an enforcement plan is currently being 
developed; however, without the ability to review this document, the Commission cannot 
determine whether the submitted amendment is consistent with the certified LUP.  
Additionally, adequate funding to implement the final preserve management plan has not 
been secured.  Without funding, the essential functioning of the system cannot be 
maintained. 
 
Development since certification of the HMP 
 
Since HMP approval, several developments within the hardline and standards areas have 
been approved for development.  Many of these also required an LCP amendment for 
modifications to land use and zoning designations at the proposed sites.  These LCP 
amendments were approved by the Commission based on the assumption that the 
requirements for implementation included in the certification of the HMP were 
forthcoming.  The most important of these upcoming IP amendments were the updated 
zoning language, details for the long-term management of the HMP preserve, including 
funding, monitoring and enforcement, and an approved conservation easement document.  
Of these, only the updated Open Space Zone language was submitted to the Commission 
as part of this IP amendment.  The City contends that the specifics of monitoring, 
management, enforcement, etc. were not something they wanted to include in the 
implementation plan, as these types of restrictions/requirements will change over time.  
The City therefore simply made a reference to these guidelines in Section 21.210.19 of its 
submittal, but it did not include a copy of the guidelines themselves for review and 
approval of the Commission.  To date, staff has not received any of these guidelines; and, 
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as such, it is not possible for it to assess the amendment's consistency with the certified 
LUP.  The Commission cannot find the City’s IP adequate to protect all sensitive habitat 
and wildlife in perpetuity and therefore sufficient to implement the certified LUP without 
being able to review the guidelines that will be used to govern monitoring, management 
and enforcement in the preserve areas.  Furthermore, upon review of the proposed 
guidelines, the Commission may isolate certain critical components that must be included 
in the IP to ensure adequate implementation of the HMP and thus the LCP.  Without the 
opportunity to review these guidelines, or request inclusion of crucial components of the 
guidelines into the certified IP, consistency with the LUP cannot be determined and the 
proposed amendment must be denied. 
 
Additionally, other smaller scale concerns have been raised with the implementation plan 
as submitted.  These are discussed briefly below.  As previously stated, many of these 
concerns can be addressed by suggested modifications; however, given the information 
remaining that would need to be submitted by the City before consistency with the LUP 
can be determined, it is not useful to suggest modifications at this time to address these 
more minor concerns. 
 
Annual Reporting 
 
The City was required to complete annual reports documenting the progress of the HMP 
preserve system and to assure that the City was complying with the requirements of the 
HMP.   The Commission approved the LUP amendment certifying the HMP and the 
annual monitoring requirement in 2003.  Commission staff received the first HMP 
Annual Report on June 5, 2008.  The City acknowledges that the report was significantly 
delayed, and explains that this delay was approved by the wildlife agencies.  The 
Commission was never consulted regarding this delay.  The proposed IP amendment 
includes no penalties for not submitting required reports or incentives to ensure that it is 
submitted on a timely basis in the future.  Given the Commission's limited resources, 
enforcing the reporting requirements should be a matter addressed by the City.  As stated 
above, these annual reports will provide the Commission the opportunity to ascertain 
whether the long term benefits of the HMP for coastal resources are being realized or not.  
Without the strict completion of these annual reports, the viability of the HMP cannot be 
appropriately addressed and therefore is inconsistent with the certified Land Use Plan. 
 
Finding Appropriate Mitigation Sites 
 
Since the certification of the HMP, the Commission has processed several project based 
LCP amendments permitting the land use and zoning changes to allow for development 
within the HMP and coastal zone.  Many of these sites have chosen to provide a portion 
of their mitigation offsite.  The Commission can review the LCP amendment for 
consistency with the City's Land Use Plan and the Coastal Act, however, determining 
what defines high-quality mitigation is often beyond the scope of what many consider a 
mapping change, which is primarily how these LCP Amendments have been presented to 
the Commission.  Further, if presented as an LCP amendment, quite often the 
Commission does not review that item until the proposal has gone through the entire 
process of HMP permitting through the City.  As such, modifications, such as the 
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location of offsite mitigation would need to be addressed in the initial as opposed to the 
final permitting phase.  Those the City would need to develop language, or a process by 
which appropriate mitigation sites are identified prior to approval.  Some of the projects 
reviewed for land use and/or zoning changes by the Commission (LCPA 2-06B La Costa 
Village) did not have the mitigation identified or others requested the City allow a 
"modified mitigation requirement."  As written in the HMP, there is to be no net loss of 
ESHA within the coastal zone.  In order to imlpement this policy, the City included 
language in the certified HMP requiring that, to the extent practicable, impacts that occur 
in the coastal zone were to be mitigated within the coastal zone.  Some of the projects 
approved identified mitigation locations outside the coastal zone, or partially outside the 
coastal zone.  Many applicants contend that coastal mitigation sites are not available.  
While this may be the case, mitigation outside of the coastal zone does not comply with 
the "no net loss" policy protecting ESHA in the coastal zone.  The City needs to require 
that applicant's exhaust all possible mitigation sites located in the coastal zone before 
outside mitigation is allowed.  The process needs to ensure that coastal zone mitigation 
sites are fully evaluated before a less desirable option is approved.  Currently, both the 
City and previous applicants have suggested there is simply no available site offering 
mitigation in the coastal zone.  Given that the Commission approved a plan that would 
assure no net loss of habitat in the coastal zone, however, and that this policy is not being 
adequately implemented under the current IP and the proposed IP does not address this 
deficiency, the Commission cannot find that the implementation plan as submitted is 
consistent with the certified land use plan.  If it is not possible to adequately implement 
this policy, then the City should submit an LUP amendment to change the policy. 
 
Protection of Wetlands 
 
One of the most valuable habitats protected within the coastal zone is wetlands.  The 
HMP as certified by the Commission assured that there would be no net loss of wetlands 
in the coastal zone.  It was indicated in the HMP that wetlands would need to be 
identified on any standards area to appropriately protect, buffer, and mitigate for any 
construction related impacts.  An integral part of this effort would be to assure that 
wetlands are being correctly identified.  The Commission has historically required a 
specific method to determine areas on a project site that are functioning as wetlands.  
Other agencies have various methods of their own.  To ensure that wetlands are protected 
in the coastal zone, as defined by the Commission, applicants/agents need to be aware of 
what definition the City will accept.  As submitted, there is no definition of what 
constitutes a wetland (i.e. ponding of water, hydric soils, indicator species) and it may not 
be clear to the applicant or their chosen agent what definition would be most appropriate 
in order to correctly identify the presence of all wetland habitats within the coastal zone.  
The City states that due to changes in science over time, they would prefer that level of 
detail be determined in "guidelines" so that every modification would not require an LCP 
amendment.  However, as stated previously, the Commission has yet to receive any of the 
proposed guidelines; and, as such, it is impossible for the Commission to determine if 
wetlands will be adequately identified, let alone adequately protected.  As such, the 
amendment as submitted is inconsistent with the certified LUP. 
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Equivalency Findings / Consistency Determination 
 
The City has a certified process by which to make minor modifications to proposed 
hardline preserve areas or other HMP maps which do not reduce the acreage or quality of 
habitat.  These modifications require administrative level review and consultation with 
the wildlife agencies; currently the Commission is not given the opportunity to review 
these "minor amendments."  Since the certification of the HMP, LCP amendments have 
included these equivalency findings in the biological report, or the City's staff report, 
however, these amendments often raise concerns during  Commission review.  The 
processing of these project driven LCP amendments within the HMP area would be 
streamlined if the Commission were provided the opportunity to comment on minor 
modifications at the same time the wildlife agencies are reviewing the project, rather than 
at the end of the process when all other components of a project (aside from LCPA) have 
been finalized.  It is only with this modification that the Commission can be certain that 
minor changes made to habitat preserve boundaries are at least reviewed by Commission 
staff to determine consistency with the certified LCP.  Furthermore, if upon review, the 
Commission determines that the modifications will not result in the most protective 
project design, or the modifications are too significant to process through an 
administrative review, the Commission would need to be given the opportunity to 
determine that either the modifications are too substantive or the changes do not result in 
a better development envelope/protected preserve area, and an LCP amendment would be 
required.  It is only with this oversight, that the Commission can find the implementation 
plan consistent with the intent of the certified LUP.  
 
Highly Constrained Sites 
 
Due to the real estate value for property near the coast, many of the remaining 
undeveloped HMP properties are highly constrained sites (greater than 80% ESHA 
coverage).  The LUP requires that these highly constrained sites have a conservation 
minimum of 75%, thus a development envelope of 25% maximum.  As specific projects 
have been reviewed by Commission staff by way of an LCP amendment, with 
development proposed on these highly constrained sites, it has become clear that what 
can be included in the development envelope is not fully defined.  Often times grading, or 
brush management, development of retaining walls, etc. is not being considered by the 
City as a component of development.  However, these sorts of activities are development 
that should not be included in a portion of the 75% conservation area.  The City has yet to 
determine how exactly buffers, grading, fuel modification and minor ancillary 
developments are calculated in highly constrained sites, ensuring that the 75% 
conservation minimum is ensured.  Without these determinations of what constitutes 
development that must be prohibited in the conservation areas, a project can be developed 
that includes a building size of 25% of the lot, with all other discussed types of 
uses/impacts occurring in the remaining habitat.  This leads to a false indication of the 
amount and value of the conserved lands within the Coastal Zone.  As such, the 
amendment as proposed cannot be found consistent with the LUP and therefore must be 
denied. 
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2)  Modified Ordinance 21.33 (Open Space Zone).   
 
The newly developed term "Open Space Preserved in conformance with the Habitat 
Management Plan" has been included in the existing Open Space Zone.  Prior to this 
distinction, numerous activities were permissible within open space areas, including golf 
courses, swimming pools, playground equipment, etc.  The modification to this chapter 
further restricts open space within the HMP to uses that are necessary (such as utility 
easements and fencing).  The more general definition of Open Space, which appears 
earlier in this chapter, is unchanged;, however, it includes no indication that there may be 
a more restrictive Open Space designation that may apply to certain properties.  Given 
this, and the fact that the new Open Space zone is defined towards the end of the chapter, 
members of the public may not realize that open space within the HMP has more 
restrictive requirements than the regular open space zoning.  As such, the proposed 
amendment cannot adequately implement the provisions included in the certified LUP.   
 
As approved by the Commission, the City was required to define and develop appropriate 
restrictions for Open Space zones parcels within the habitat preserve.  The City included 
in their submittal a new term "Open Space Preserved in conformance with the Habitat 
Management Plan."  All HMP areas will have this type of Open Space designation (aside 
from those properties processed prior to the certification of the HMP and managed by 
private entities such as a Homeowners Association.  The proposed definition does 
adequately protect the HMP preserve lands.  As submitted by the City, it is unclear that 
the original provision for open space and the provisions for "Open Space Preserved in 
conformance with the Habitat Management Plan" are mutually exclusive.  Members of 
the public could be unsure what kind of open space they have and therefore what's 
permissible within their open space area. 
 
Furthermore, in master planned areas, open space lands are designated Planned 
Community (PC) and are included within individual Master Plans as open space.  The 
City failed to include the "Open Space Preserved in conformance with the Habitat 
Management Plan" in any of the applicable Master Plan areas (Kelly Ranch, Aviara).  As 
such, a member of the public may not be aware of what are the permissible/non-
permissible uses within their Master Plan Area.  
 
3)  Modified Ordinance 21.95 (Hillside Development Regulations).   
 
The modifications made to this chapter allow for development on steep slopes in order to 
better protect the habitat existing onsite.  As proposed by the City, a proposed 
development may encroach onto naturally vegetated steep slopes if the project was 
designed to protect the best/most sensitive habitat on the project site.  For example, if a 
high quality stand of coastal sage scrub was located on a flat portion of the site, and a low 
quality stand was located on the steep slope, this modification would allow the 
development to occur on the slope because the project would be located in the least 
sensitive portion of the project location, consistent with the HMP. 
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4)  Modified Ordinance 21.203 (Resource Protection Overlay Zone).   
 
The modifications made to this chapter are identical to those in Ordinance 21.95.  The 
new language would accommodate the protection of the most viable or highest priority 
sensitive resources, thus these revisions may be found consistent with the HMP and the 
LUP. 
 
In conclusion, there is still a significant amount of information, as discussed above, 
necessary for the Commission to determine the adequacy of the proposed implementation 
plan amendment to implement the certified LUP.  It is understood that a number of these 
items are forthcoming and will be designed to adequately implement the goals of the 
HMP.  However, without technical review of these items, neither the preservation of the 
existing habitat, nor the creation of additional and suitable habitat through mitigation can 
be guaranteed.  Therefore, the amendment is not consistent with the certified LUP and 
shall be denied. 
 
PART VII. CONSISTENCY WITH THE CALIFORNIA ENVIRONMENTAL 

QUALITY ACT (CEQA) 
 
Section 21080.5 of the California Environmental Quality Act (CEQA) exempts local 
government from the requirement of preparing an environmental impact report (EIR) in 
connection with its local coastal program.  The Commission's LCP review and approval 
program has been found by the Resources Agency to be functionally equivalent to the 
EIR process.  Thus, under CEQA Section 21080.5, the Commission is relieved of the 
responsibility to prepare an EIR for each LCP. 
 
Nevertheless, the Commission is required in an LCP submittal or, as in this case, an LCP 
amendment submittal, to find that the LCP, or LCP, as amended, does conform with 
CEQA provisions.  The City of Carlsbad prepared and certified a Mitigated Negative 
Declaration for the HMP preserve system and included a land use plan amendment in 
2003.  The Commission found that this EIR and the approved suggested modifications 
were adequate to find the amendment consistent with Chapter 3 policies of the Coastal 
Act and the certified LCP.  The amendment allowed for the development of some 
environmentally sensitive areas, but only through the conflict resolution process was the 
LCP amendment found to provide the greatest feasible protection of sensitive resources 
by concentration of development and by establishing a comprehensive regional program 
for habitat mitigation and preservation.  The City's implementation plan amendment 
submittal was intended to detail how the comprehensive program would be developed, 
funded and enforced.  The amendment as submitted by the City lacks critical components 
necessary to ensure that these goals are met.  As such, the Commission finds that the 
proposed amendment will not serve to adequately implement the approved LUP 
amendment and thus does not conform to CEQA provisions.   
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