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STAFF REPORT:  APPEAL 
 

SUBSTANTIAL ISSUE 
 
APPEAL NO.:   A-1-DNC-08-033 
 
APPLICANTS:   Edward Pinger 
 
LOCAL GOVERNMENT:  County of Del Norte 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: At 12510 South Indian Road, Smith River, Del 

Norte County (APN 102-050-14).  
 
PROJECT DESCRIPTION: Construct a two-story, approximately 4,400-square -

foot single-family home with driveway and septic 
system. 

 
APPELLANTS: Friends of Del Norte 
 
SUBSTANTIVE FILE:  1) Del Norte County Permit Application No. UP0640C; 
DOCUMENTS    2) Del Norte County Local Coastal Program. 
 
 
SUMMARY OF STAFF RECOMMENDATION:
 
 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been 
filed and that the Commission hold a de novo hearing, because the appellant has raised a 



Edward Pinger 
A-1-DNC-08-033 
PAGE 2 
 
 
substantial issue with the local government’s action and its consistency with the certified 
Local Coastal Program (LCP). 
 
The development, as approved by the County, consists of the construction of a two-story, 
approximately 4,400-square -foot single-family home with a driveway and septic system 
on an ocean bluff-top parcel just north of the mouth of the Smith River, at 12510 South 
Indian Road, in the unincorporated community of Smith River.   
 
The appellants raise four basic contentions in their appeal. The appellants contend that 
the project as approved is inconsistent with Del Norte County LCP provisions regarding 
bluff retreat setbacks, the protection of environmentally sensitive sea cliff habitat, the 
protection of water quality from septic system discharges, and the protection of visual 
resources. 
 
Staff recommends that the Commission find that the contention raised in the appeal 
regarding bluff retreat setbacks raises a substantial issue of the development’s 
conformance to the bluff retreat hazards policies of the certified LCP.   Because (a) no 
specific coastal retreat rate has been established for the project as approved, (b) the 
approved house is located in an area determined by the geotechnical report to be 
moderate risk zone where the level of risk of bluff retreat exceeds a reasonable level of 
risk, the degree of legal and factual support for the local government’s decision that the 
development is consistent with the geologic hazard and sea cliff policies of the certified 
LCP requiring that necessary set-backs be utilized to avoid hazards associated with bluff 
failure is low. Therefore, staff recommends that the Commission find that the project as 
approved raises a substantial issue of conformance with the coastal bluff setback 
provisions contained in (1) the certified LUP Chapter on Marine and Water Resources, 
Section IV. Sensitive Coastal Habitat, Sub-Section F. Sea Cliffs, and (2) the certified 
LUP Chapter on Hazard Areas, Section IV. Policies and Implementation, Sub-Section D. 
LCP Policies and Implementation, 1. LCP Policies for Geologic Hazards. 
 
In addition, staff recommends that the Commission find that the contention raised in the 
appeal regarding the protection of environmentally sensitive sea cliff habitat  raises a 
substantial issue of the development conformance with the ESHA protection policies of 
the certified LCP.  As noted above, a substantial issue of conformance with the LCP bluff 
retreat setback policies is raised by the approved project.  In approving the project, the 
County did not impose a condition that would preclude the ability of the applicant to 
construct a seawall or other protective device along the sea cliff in the future if the house 
were threatened by bluff retreat.  As a substantial issue exists as to whether the house will 
be safe from bluff retreat hazards over its economic life, and the applicant is not 
precluded from constructing a shoreline protective device in the future by the terms of the 
permit, conditions may very likely arise where the applicant may find it necessary to 
consider constructing a shoreline protection device along the bluff face.  As noted above, 
the sea cliff is defined as ESHA under the certified LCP.  Therefore, staff recommends 
that the Commission finds that a substantial issue is raised as to whether the development 
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as approved will ensure that the sea cliff ESHA at the site will be protected against any 
significant disruption of habitat values as required by the above cited ESHA policies of 
the LCP from future construction of shoreline protective devices. 
 
Staff further recommends that the Commission continue the de novo portion of the 
hearing because the Commission does not have sufficient information to determine what 
development can be approved consistent with the LCP.  Continuing the hearing would 
enable the applicant to provide (1)  supplemental geotechnical information that 
determines a site specific rate of bluff retreat and establishes a setback necessary to 
protect the development from the hazards of bluff retreat over the economic life of the 
development, (2) a determination of the base flood elevation that applies to the subject 
property to establish a safe elevation for construction of the home to avoid flood hazards, 
and (3) an assessment of the conformance of the proposed Wisconsin Mound septic 
system with the applicable standards of the North Coast Regional Water Quality Control 
Board Basin Plan for on-site sewage disposal systems to ensure that the approved system 
will adequately protect the water quality of surface waters and ground waters.   Such 
information is needed to enable the staff to complete its analysis of the development and 
its consistency with the certified LCP and develop a de novo recommendation. 
 
The motion to adopt the staff recommendation of Substantial Issue is found on Page 
No. 5. 
_____________________________________________________________________ 
 

STAFF NOTES: 
 
1. Appeal Process. 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 

 
Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea or 
within one hundred feet of a wetland or stream or three hundred feet of the mean high 
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or 
those located in a sensitive coastal resource area. 

 
Furthermore, developments approved by counties may be appealed if they are not 
designated the “principal permitted use” under the certified LCP.  Finally, developments 
constituting major public works or major energy facilities may be appealed whether 
approved or denied by the city or county.  The grounds for an appeal are limited to an 
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allegation that the development does not conform to the standards set forth in the certified 
local coastal program and, if development is located between the first public road and the 
sea, the public access and public recreation policies set forth in the Coastal Act. 
 
The approved development is appealable to the Commission pursuant to Section 
30603(a)(2) of the Coastal Act because (a) it is located between the sea and the first 
public road paralleling the sea, and (b) it is located within 300 feet of the mean high tide 
line and the top of the seaward face of a coastal bluff. 

 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP.  Since the staff is recommending substantial 
issue, unless three Commissioners object, it is presumed that the appeal raises a 
substantial issue and the Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.   

 
The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellant and persons who made their views known to the 
local government (or their representatives).  Testimony from other persons regarding 
substantial issue must be submitted in writing.   

 
Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project.  
This de novo review may occur at the same or subsequent meeting.  If the Commission 
were to conduct a de novo hearing on the appeal, because the proposed development is 
located between the first public road and the sea, the applicable test for the Commission 
to consider would be whether the development is in conformity with the certified Local 
Coastal Program and with the public access and public recreation policies of the Coastal 
Act.  
 
 
2. Filing of Appeal 
 
One appeal was filed by the Friends of Del Norte (see Exhibit No. 6).  The appeal to the 
Commission was filed in a timely manner on July 25, 2008, within 10 working days of 
receipt by the Commission on July 15, 2008 of the County’s Notice of Final Local 
Action. 
_______________________________________________________________________ 
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I. MOTION, STAFF RECOMMENDATION AND RESOLUTION 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 
 

MOTION: 
 
I move that the Commission determine that Appeal No. A-1-DNC-08-033 raises 
No Substantial Issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 
 
STAFF RECOMMENDATION:  
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo 
hearing on the application, and adoption of the following resolution and findings.  
Passage of this motion will result in a finding of No Substantial Issue and the 
local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 

 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-DNC-08-033 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal 
Act. 
 
 

II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. APPELLANTS’ CONTENTIONS 
 
The Commission received one appeal of the County of Del Norte’s decision to 
conditionally approve the development from the Friends of Del Norte.  The project as 
approved by the County involves the construction of a two-story, approximately 4,400-
square -foot single-family home with a driveway and septic system on an ocean bluff-top 
parcel just north of the mouth of the Smith River, at 12510 South Indian Road, in the 
unincorporated community of Smith River.  (APN 102-050-14).  
. 
The appellant raises four basic contentions in their appeal.  The appellants’ contentions 
are summarized below; the full text of the appeal is included in Exhibit No. 6. 
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1. Inadequate Setback to Protect Against Bluff Retreat 
 
The appellants contend that the approved project does not provide adequate setback of 
the structure and septic system from a coastal bluff that experiences episodic 
undercutting, and significant bluff retreat.  The geologic report does not determine a 
specific rate of bluff retreat and only indicates that erosion is episodic and that while 14 
inches of bluff retreat per year has been determined for the area by others, recent retreat 
at the site has been minimal.  Instead of recommending a specific bluff setback to protect 
the home from bluff retreat, the geologic report identifies zones of high, moderate, and 
low risk mapped in 1989.  The project includes development in the moderate risk zone, 
which extends as close as 30 feet to the bluff edge.  The average rate of bluff retreat of 14 
inches (1.167 feet) per year of bluff retreat determined by others for the area would only 
protect the home for 25.7 years.  Therefore the project as approved is inconsistent with 
LCP policies requiring that geologic studies for new development shall determine the 
necessary set backs required to avoid hazards associated with bluff failure. 
 
 
2. Coastal bluff ESHA Will be Destroyed by Future Seawall. 

 
The appellants contend that the project as approved does not adequately protect the 
coastal bluff ESHA, as the failure to provide for an adequate setback of the development 
from the bluff will result in the future placement of rip-rap over the coastal bluff ESHA.  
Therefore the project approved is inconsistent with LCP polices requiring the protection 
of environmentally sensitive sea cliff habitat. 
 
 
3. Septic System is Improperly Sited and Designed to Protect Water Quality 

 
The appellants contend that the septic system approved as part of the project by the 
County does not adequately protect water quality as it fails to meet minimum water 
quality requirements of the North Coast Region Water Quality control basin for setbacks 
from leach fields from unstable bluffs and unstable landforms and the leach field is 
endangered by bluff retreat.  The appellants state that the North /Coast Region Water 
Quality Control Basin Plan requires that septic system leach fields are required to be set 
back a minimum of 50 feet from the bluff edge rather than the 30 feet that is provided.  
Therefore, the project as approved is inconsistent with LCP policies requiring that the 
water quality of surface and subsurface waters be maintained at the highest level of 
quality to insure the safety of public health and the biological productivity of coastal 
waters. 
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4. Approved Development Has Significant Adverse Impacts to Views of Highly 

Scenic Shoreline. 
 
The appellants contend that the project as approved may result in significant negative 
impacts to a highly scenic visual coastal resource with unimpaired open views of the 
ocean and unique off shore rocks.  Therefore, the project as approved is inconsistent with 
LCP Policy requiring that development in highly scenic areas be visually compatible with 
their scenic surroundings. 
 
 
B. LOCAL GOVERNMENT ACTION    
 
On July 2, 2008, the Del Norte County Planning Commission  conditionally approved the 
coastal development permit for the project with 19 special conditions.  (B30109C) 
(Exhibit No. 5). The conditions required, among other requirements, that (1) the 
development conform with the project approved by the Planning Commission, (2) the 
applicant record an irrevocable offer to dedicate an easement for lateral public access for 
passive recreation use by the general public inland of the mean high tide line to the first 
line of vegetation, (3) the placement of the structures must  meet the setbacks 
recommended in the geotechnical report and be no closer than 30 feet from the top of the 
bluff, (4) placement of the foundation shall be in accord with the submitted plot plan and 
geotechnical report, (5) construction activities in designated leach field areas shall be 
kept to a minimum, (6) no grading be conducted between October 30 and April 30, (7) 
erosion and runoff control shall be in-place prior to and during and grading or excavating, 
and (8) the applicant shall invite the Smith River Rancheria to have an observer present 
during the initial excavation work and shall be responsible for the time and expenses of 
the observer. 
 
The decision of the Planning Commission was not appealed at the local level to the 
County Board of Supervisors.  The County’s Notice of Final Action was received by the 
Commission staff on July 15, 2008 (Exhibit No. 5). Section 13573 of the Commission’s 
regulations allows for appeals of local approvals to be made directly to the Commission 
without first having exhausted all local appeals when, as here, the local jurisdiction 
charges an appeal fee for the filing and processing of local appeals. 
 
The County’s approval of the project was appealed to the Coastal Commission in a timely 
manner on July 25, 2008, within 10-working days after receipt by the Commission of the 
Notice of Final Local Action.  
 
 
C. SITE DESCRIPTION 
 
The project site is a 1.2-acre ocean bluff-top parcel just north of Pyramid Point which 
borders the north side of the mouth of the Smith River.  The property is located at 12510 
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South Indian Road, in the unincorporated community of Smith River, approximately 
three miles south of the Oregon border. 
 
The roughly trapezoidal-shaped parcel extends on the west from the sandy beach along 
the shoreline, over a narrow dune area vegetated with grasses and shrubs, up a steep 
approximately 14-foot-high bluff, and across a relatively flat coastal terrace to its eastern 
boundary.  The seaward side of the terrace is vegetated with a mixture of annual grasses 
and inland side of the terrace portion of the property is vegetated with a dense grove of 
Bishop pine (approximately 25 feet high) with an open understory containing only 
English ivy and very sparse blackberry and Salal throughout. 
 
According to the biological assessment submitted by the applicant to the County, there 
are no wetlands, riparian habitat, or other sensitive habitat on or adjacent to the property 
(see Exhibit No. 9).  However, the certified Del Norte County LCP designates sea cliffs 
as sensitive habitat (Policy, Marine and Water Resources, VI.C: 6).  The biological 
assessment indicates that the pine trees offer limited foraging habitat for passerine land 
birds (e.g. Sparrows, wrens, and warblers), but fird nesting habitat is suboptimal due to 
exposure to weater and domestic cats. 
 
An archaeological investigation was conducted in 1989 did not identify any 
archaeological sites on the parcel.  However, the archaeological report indicates that 
previously unknown archaeological resources could be discovered during development. 
 
The parcel is currently undeveloped.  The property is surrounded on its north, east, and 
south sides by other rural single-family homes.   
 
The Del Norte County Local Coastal Program (LCP) designates and zones the land as 
Rural Residential, limits the density to one unit per parcel, and sets a minimum parcel 
size of one acre.  The parcel is also subject to a Coastal bluff Hazard overlay zone. 
 
 
D. PROJECT DESCRIPTION 
 
The approved project consists of a two-story, approximately 4,400-square -foot single-
family home with a driveway and septic system (See Exhibits 2-4).  Although the 
proposed height of the structure is not specified in the County’s Notice of Final Local 
Action, the approved house is located in a zoning district that has a 25-foot maximum 
height limit. 
 
The house would be located as close as 30 feet from the bluff edge in an area identified 
by the geotechnical report as subject to a moderate risk of geologic hazard. 
 
The two-story generally square-shaped house would have an approximately 3,500-
square-foot footprint.  A tile roof is proposed.  The exterior finishes and materials would 
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include some cultured stone on the chimneys and around certain windows, but the other 
exterior finishes and materials are unspecified.  
 
The residence will be served by the local community water system.  Sewage treatment 
will be provide by an onsite septic system that includes a septic tank and pump basin, and 
a leach field.  Because of high groundwater conditions and other factors, a Wisconsin 
Mound septic system has been designed.  The 30-foot by 60-foot mound leach field area 
would extend to approximately 30 feet from the bluff edge.  A reserve leach field area is 
identified between the proposed primary leach field area and the eastern property 
boundary.  
 
 
E.  SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states:  
 
The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation 
that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division.  
 
As noted above, the grounds for an appeal are limited to an allegation that the 
development does not conform to the standards set forth in the certified local coastal 
program and, if the development is located between the first public road and the sea, as in 
this case, the public access policies set forth in the Coastal Act.  Therefore, the 
contentions raised in this appeal present potentially valid grounds for appeal in that the 
contentions allege that the approval of the project by the County raises significant issues 
regarding consistency with the standards set forth in the certified local coastal program.  
 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines:  
 
With respect to appeals to the commission after certification of a local coastal program, 
that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603.  
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations. The Commission's regulations indicate simply that the Commission will hear 
an appeal unless it "finds that the appeal raises no significant question.” (California Code 
of Regulations, Title 14, Section 13115(b).) In previous decisions on appeals, the 
Commission has been guided by the following factors:  
 

• The degree of factual and legal support for the local government's decision that the 
development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act;  
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• The extent and scope of the development as approved or denied by the local 

government;  
 
• The significance of the coastal resources affected by the decision;  
 
• The precedential value of the local government's decision for future interpretations 

of its LCP; and  
 
• Whether the appeal raises only local issues, or those of regional or statewide 

significance.  
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing a 
petition for a writ of mandate pursuant to Code of Civil Procedure, Section 1094.5.  
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that with respect to all four of the allegations raised in the 
appeal, including allegations concerning the consistency of the project as approved with 
the provisions regarding (1) the adequacy of bluff setbacks to protect the approved 
development from the geologic hazards of bluff retreat, (2) the protection of sea cliff 
ESHA from the possible future construction of a shoreline protection device, (3) the 
adequacy of the proposed septic system to prevent water quality impacts, and (4) the 
protection of visual resources, the appeal raises a substantial issue with regard to the 
approved project’s conformance with the certified Del Norte County LCP. 
 
1. Allegations Raising Substantial Issue: 
 
 a. Inadequate Setback to Protect Against Bluff Retreat 
 
The appellants contend that the approved project does not provide adequate setback of 
the structure and septic system from a coastal bluff that experiences episodic 
undercutting, and significant bluff retreat. 
 
LCP Policies and Standards: 
 
LUP Marine and Water Resources Chapter, Section IV. Sensitive Coastal Habitat, Sub-
Section F. Sea Cliffs, 4. Policies and Recommendations: 
 

a. Geologic studies shall be required for new construction within the area of 
demonstration on bluff-tops to determine: 
 
i. Their suitability for development; and 
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ii. The necessary set-backs required to avoid hazards associated with bluff 
failure 

 
 
LUP Hazard Area Chapter, Section IV. Policies and Implementation, Sub-Section D. 
LCP Policies and Implementation, 1. LCP Policies for Geologic Hazards: 
 
 
P-1. Any development proposed adjacent to coastline erosion areas shall be preceded 
by: 

- an assessment of the rates of coastal retreat, in the case of bluffs, a detailed 
examination of underlying geology by a registered geologist or engineering 
geologist or engineering geologist, and  

- an assessment of the potential for tsunami run-up. 
 

 
Discussion: 
 
The above-cited policies of the certified Land Use Plan require that geotechnical studies 
be performed for bluff-top development.  The policies specifically require that the 
geotechnical study include an assessment of the rates of coastal retreat and the necessary 
set-backs required to avoid hazards associated with bluff failure.  Similar policies are 
included in most LCPs for coastal jurisdictions up and down the coast.  In practice, to 
implement such policies at specific locations, a setback adequate to protect development 
over the economic life of the development is established that takes into account both for 
the expected bluff retreat during that time period and the existing slope stability.  Long-
term bluff retreat is measured by examining historic data including vertical aerial 
photographs and any surveys conducted that identified the bluff edge.  Slope stability is a 
measure of the resistance of a slope to land sliding, and is assessed by a quantitative slope 
stability analysis.    
  
In 2007, the applicant commissioned Busch Geotechnical Consultants (BGC) to provide 
geologic and geotechnical information to support the location, design, and construction of 
a single-family home on the property.  The firm performed an investigation and prepared 
an engineering geology and foundation soils investigation report dated July 16, 2007.  
BGC also prepared a report on this site for a prior owner in 1989 (See Exhibits 8-9). 
 
The report states that the main geotechnical constraints that should be considered in the 
design and construction of the project include bluff retreat, flooding from the Smith River 
and from storm surge from the ocean, tsunami run-up, seismic subsidence, and 
differential settlement. 
 
The BGC report notes that “the nature and rate of bluff retreat are the geotechnical issues 
of greater concern at the site.  The abundance of driftwood logs on the back-beach 
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implies that the berm crest is frequently over-topped by storm waves.  Battering of the 
bluff-face by tools (logs and cobbles) moved by storm waves is the primary mechanism 
causing bluff retreat at the site.”  
 
The report states that “details of the bluff face … suggest that the bluff is relatively 
stable.  We infer that the bluff retreat is caused not be slope failures but by storm 
undercutting events…The most likely coastal erosion model is episodes of marine 
undercutting separated by longer intervals characterized by slow-rate mass wasting of 
terrace sediments through soil slip, soil creep, dry raveling, and bioturbation.  However, 
the sea level rise now occurring as a result of global climate change might increase the 
frequency of marine erosion events.”  
 
The BGC report does not determine a specific rate of bluff retreat for the site.  The report 
does cite an erosion rate reported by Savoy and Rust (1985) for area extending north 
from Pyramid Point to Prince Island to be 14 inches per year.  This stretch of shoreline 
includes the bluff at the subject property.  However, the BGC report indicates that this 
relatively high rate of bluff retreat is not evidenced in BGC’s analysis of its 18-year  
photographic record of the site which shows no visible signs of bluff retreat.  
 
Instead of determining its own bluff erosion rate and establishing a specific bluff setback 
to protect the home from bluff retreat, the geologic report identifies zones of high, 
moderate, and low risk of bluff retreat mapped in its 1989 report.  The project includes 
development in the moderate risk zone, which extends as close as 30 feet to the bluff 
edge.  Moderate risk is defined in the BGC reports as follows: 
 

“A moderate risk level generally is a level of risk that exceeds a reasonable level 
of risk” with respect to loss of property, not of life.  However, this level of risk 
sometimes may be acceptable to a prudent person of above average economic 
means. 
 

As noted above, the certified LUP policies specifically require that the geotechnical study 
include an assessment of the rates of coastal retreat and the necessary set-backs required 
to avoid hazards associated with bluff failure.  No specific rate of coastal retreat was 
established by the geotechnical assessment.  The only available retreat rate information is 
the retreat rate attributed in the BGC report to Savoy and Rust (1985), which predicts an  
average rate of bluff retreat along this portion of the Del Norte County coastline of 14 
inches (1.167 feet) per year.  Applying this retreat rate, the approved location of the 
house set back 30 feet from the bluff edge would be affected by bluff retreat within only 
25.7 years.  This time period is far short of the economic life span of 75 to 100 years that 
is commonly assumed for single family residences.  In addition, the BGC report itself 
characterizes the location where the house is approved as a “Moderate risk zone,” where 
the level of risk of bluff retreat hazards “exceeds a reasonable level of risk with respect to 
loss of property.”   
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Thus, because (a) no specific coastal retreat rate has been established for the project as 
approved, (b) the approved house is located in an area determined by the geotechnical 
report to be moderate risk zone where the level of risk of bluff retreat exceeds a 
reasonable level of risk, the degree of legal and factual support for the local government’s 
decision that the development is consistent with the geologic hazard and sea cliff policies 
of the certified LCP requiring that necessary set-backs be utilized to avoid hazards 
associated with bluff failure is low. Therefore, the Commission finds that the project as 
approved raises a substantial issue of conformance with the coastal bluff setback 
provisions contained in (1) the certified LUP Chapter on Marine and Water Resources, 
Section IV. Sensitive Coastal Habitat, Sub-Section F. Sea Cliffs, and (2) the certified 
LUP Chapter on Hazard Areas, Section IV. Policies and Implementation, Sub-Section D. 
LCP Policies and Implementation, 1. LCP Policies for Geologic Hazards. 
 
 

b. Coastal bluff ESHA Will be Destroyed by Future Seawall. 
 

The appellants contend that the project as approved does not adequately protect the 
coastal bluff ESHA, as the failure to provide for an adequate setback of the development 
from the bluff will result in the future placement of rip-rap over the coastal bluff ESHA.  
Therefore the project approved is inconsistent with LCP polices requiring the protection 
of environmentally sensitive sea cliff habitat. 
 
LCP Policies and Standards: 
 
LUP Marine and Water Resources Chapter, Section IV. Sensitive Coastal Habitat, Sub-
Section C Sensitive Habitat Types, states in applicable part: 
 
 Several biologically sensitive habitat types, designated though the application of 

the above criteria, are found in the coastal zone of Del Norte County.  These 
include:  offshore rocks; intertidal areas; estuaries; wetlands; riparian 
vegetations systems; sea cliffs; and coastal sand dunes.  A brief description of 
these sensitive habitat types is given below: 

 
 6. Sea Cliffs:  High, steep bluffs fronting the ocean are valuable and 

sensitive assets within the coastal zone.  Bluff face vegetation is often sparse and 
usually quite sensitive to disruptions such as trampling.  Many wildlife species 
benefit from bluff habitats for nesting or feeding.  Bluffs are generally composed 
of easily erodable, unconsolidated materials making them potentially hazardous 
for coastal access and as building sites. 

 
LUP Marine and Water Resources Chapter, Section VI. General Policies, Sub-Section C 
LCP Policies, Policy 6 states in applicable part: 
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 Environmentally sensitive habitat areas shall be protected against any significant 

disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas.  Development in areas adjacent to environmentally 
sensitive habitat areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas. 

 
LUP Marine and Water Resources Chapter, Section IV. Sensitive Coastal Habitat, Sub-
Section F. Sea Cliffs, 4. Policies and Recommendations: 
 
The biological assessment prepared for the project states that the subject property 
contains no environmentally sensitive habitat.  However, the subject property is a bluff 
property that includes a steep 14-foot-high sea cliff, and the above-cited policies of the 
certified Land Use Plan define sea cliffs as environmentally sensitive habitat. These 
policies also require that all environmentally sensitive habitat be protected against any 
significant disruption of habitat values, and only uses dependent on such resources shall 
be allowed within such areas. 
 
As discussed in Finding E(1)(a) above, because (a) no specific coastal retreat rate has 
been established for the project as approved, (b) the approved house is located in an area 
determined by the geotechnical report to be moderate risk zone where the level of risk of 
bluff retreat exceeds a reasonable level of risk, the Commission finds that a substantial 
issue of conformance with the LCP bluff retreat setback policies is raised by the approved 
project.  In approving the project, the County did not impose a condition that would 
preclude the ability of the applicant to construct a seawall or other protective device 
along the sea cliff in the future if the house were threatened by bluff retreat.  As a 
substantial issue exists as to whether the house will be safe from bluff retreat hazards 
over its economic life, and the applicant is not precluded from constructing a shoreline 
protective device in the future by the terms of the permit, conditions may very likely arise 
where the applicant may find it necessary to consider constructing a shoreline protection 
device along the bluff face.  As noted above, the sea cliff is defined as ESHA under the 
certified LCP.  As Section 30240 of the Coastal Act requires that environmentally 
sensitive habitat in the coastal zone be protected from the impacts of development and as 
the cumulative impact of the loss of environmentally sensitive habitat over time 
throughout the coastal zone has been significant, the appeal raises issues of statewide 
significance rather than just a local issue.   Therefore, the Commission finds that a 
substantial issue is raised as to whether the development as approved will ensure that the 
sea cliff ESHA at the site will be protected against any significant disruption of habitat 
values as required by the above cited ESHA policies of the LCP from future construction 
of shoreline protective devices. 
 
 
F.  INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
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As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an 
appeal unless the Commission determines that no substantial issue exists with respect to 
the grounds on which an appeal has been filed.  Section 30621 of the Coastal Act 
instructs the Commission to provide for a de novo hearing on all appeals where it has 
determined that a substantial issue exists with respect to the grounds on which an appeal 
has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo portion of the hearing to a 
subsequent date.  The de novo portion of the appeal must be continued because the 
Commission does not have sufficient information to determine what, if any, development 
can be approved, consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the development.  Staff notes that as 
of the date of this report, Commission staff has not received a copy of the local record 
from the County which may contain some of the following information.   
 
 
1.  Supplemental Geotechnical Analyses 
 

As discussed above, authorization of the placement of the proposed structures on 
a bluff top lot is contingent on making findings that (a) the approved development 
will be set back a sufficient distance from the bluff edge to avoid risks of bluff 
retreat.  Because the existing geotechnical report does not have sufficient 
information with which to make these findings, an evaluation of the specific 
erosion rate that applies to the subject property is required.   In addition a specific 
bluff setback recommendation that would assure the project will avoid risks of 
bluff retreat over the expected economic life of the structure that takes into 
account the bluff retreat rate and the slope stability of the site is needed.  If in the 
opinion of the Commission staff geologist slope stability cannot adequately be 
determined by other means, a “quantitative slope stability analysis” may be 
needed that determines: (1) the static minimum factor of safety against landsliding 
of the bluff in its current configuration; (2) assuming that factor of safety obtained 
in (1) is less than 1.5, the location on the bluff top where a factor of safety of 1.5 
is obtained; (3) the pseudostatic minimum factor of safety of the bluff, using a 
horizontal seismic coefficient of 0.15g; and (4) assuming that the factor of safety 
in (3) is less than 1.1, the location on the bluff top where a factor of safety of 1.1 
is obtained. 
 

2. Base Flood Elevation 
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The geotechnical report prepared for the project indicates that the subject property 
is subject to flood hazards from flooding of the Smith River.  The report notes that 
a base flood elevation will need to be established to determine the appropriate 
elevation at which to construct the home to avoid flood hazards.  To enable the 
Commission to determine if the proposed development is designed to be safe from 
flood hazards and consistent with the flood hazard policies of the certified LCP,  a 
determination by a certified engineer of the base flood elevation needs to be 
provided. 

 
3. Evaluation of Conformance of the Proposed Septic System with Regional Board 

Basin Plan Septic System Standards 
 
 The appeal raises concerns as to whether the proposed Wisconsin Mound Septic 

System conforms with the North Coast Regional Water Quality Control Board 
Basin Plan site criteria for assessing site suitability for on-site discharges of waste 
from residences.  To enable the Commission to determine if the proposed septic 
system will protect surface and subsurface water quality as required by the 
policies of the certified LCP, an evaluation of the septic system’s conformance 
with applicable Regional Board standards for septic systems prepared by a 
qualified engineer is required. 

 
Without the above information, the Commission cannot reach a final determination 
concerning the consistency of the project with policies of the LCP.  Therefore, before the 
Commission can act on the proposed project de novo, the applicant must submit all of the 
above-identified information. 
 
 
Exhibits: 
 
1. Regional Location Map 
2. Parcel Map 
3. Site Plan 
4. Building Elevations 
5. Notice of Final Local Action  
6. Appeal  (Friends of Del Norte) 
7. Geotechnical Report 
8. Excerpt from 1989 Geotechnical Report 
9. Habitat Assessment 
10.Septic System Specifications 
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