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Th14a 
DATE:  November 20, 2009 
 
TO:  Coastal Commissioners and Interested Parties 
 
FROM: Peter M. Douglas, Executive Director 
  Robert S. Merrill, North Coast District Manager 
  James R. Baskin AICP, Coastal Planner 
     
SUBJECT: Appeal No. A-1-EUR-09-046 (Robert Colburn, CDP-06-0012), 722 West 

Washington Street, Eureka, Humboldt County.   Filed October 22, 2009. 
 
 
Recommendation:   Staff recommends that the Commission determine that determine that a 
substantial issue exists with respect to the grounds on which Appeal No. A-1-EUR-09-046 has 
been filed and that the Commission hold a de novo hearing.  Staff recommends a NO vote on the 
following motion & resolution: 
 

Motion & Resolution.  I move that the Commission determine and resolve that:  
Appeal No. A-1-EUR-09-046 raises no substantial issue with respect to the 
grounds on which the appeal has been filed under Section 30603 of the Coastal 
Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 

 
Following the staff recommendation by voting no will result in the Commission conducting a de 
novo review of the application, and adoption of the following findings.  Passage of this motion, 
via a yes vote, will result in a finding of No Substantial Issue and the local action will become 
final and effective.  The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
 
Findings:  On October 6, 2009, the Eureka City Council approved the construction of a new 
approximately 3,582-square-foot metal warehouse that includes an approximately 725 square 
foot watchman's quarters on the mezzanine level and is located at 722 West Washington Street, 
at the intersection of Koster Street with Washington Street in Eureka (see Exhibit Nos. 1-4 and 
6).  The property is already developed with a 3,734-square-foot warehouse building that would 
be retained. 
 
Pursuant to Coastal Act Sections 30603(a)(2) and 30613, this approval is appealable to the 
Commission because the approved development is: (a) within 100 feet of a wetland; and (b) on 
lands, in whole or in part, for which coastal development permitting authority has been delegated 
to a local government  that the commission, after consultation with the State Lands Commission, 
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has determined are: (1) filled and developed and are (2) located within an area which is 
committed to urban uses, but nonetheless may be subject to the public trust. 
 

Appeal Contentions: Commissioner-Appellants Sanchez and Stone claim the 
development as approved by the City is inconsistent with the environmentally sensitive 
habitat area (ESHA) buffer policies of the LCP because the adequacy of the approved 
less than 100-foot-wide reduced buffer to 40 feet in width to protect adjacent 
environmentally sensitive wetlands was not fully substantiated in that (1) no specific 
analysis of the direct, indirect, and cumulative adverse impacts of the specific 
development approved on the wetland ESHA adjacent to the project site and the species 
that inhabit the ESHA and the adequacy of the 5 to 40 foot-wide buffers to avoid those 
impacts was provided; (2) feasible alternatives to development within such close 
proximity to wetlands that would provide greater buffers exist; and required consultations 
with the California Department of Fish and Game with respect to measures to protect 
wetlands and other ESHA were not conducted, thereby further diminishing the veracity 
of the determination that the approved reduced buffers would be adequate.  (see Exhibit 
No. 5).   
 

Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it determines 
that no substantial issue exists with respect to the grounds on which the appeal has been filed.1  
Commission staff has analyzed the City’s Notice of Final Local Action for the development 
(Exhibit No. 6), appellant’s claims (Exhibit Nos. 4 and 5), and the relevant requirements of the 
LCP (Attachment A).   
 
Staff recommends that the Commission find that the appeal raises a substantial issue with respect 
to each of the contentions raised by the appellants for the following reasons: 
 
1. Substantial Issue with Respect to ESHA Buffer Policy of the Certified LCP.

 
The approved site improvements would be developed forty feet from the wetlands on the western 
side of the property and less than five feet from the wetlands on the adjoining northern parcel.  
The proposed forty-foot-wide reduced width buffer area from the Clark Slough wetlands would 
be developed with a  stormwater bio-retention cell and vegetated swale for treating stormwater 
runoff from the site.  As the approved buffers would be less than the mandated default 100-foot-
width identified in LUP Policy 6.A.19 and CZR Section 156.052(O), the applicant must 
demonstrate that, on the basis of site-specific information, the type and scale of development, 
and with the inclusion of proposed mitigation, a smaller buffer would protect the resources of the 
habitat area.  In attempting to make this case, the applicant's consultant, while acknowledging the 
apparent use of the adjoining Clark Slough by a variety of resident and migratory bird species 
and aquatic fauna, emphasized the degraded current state of the slough, touting the purported 
                                                 
1  The term “substantial issue” is not defined in the Coastal Act or its implementing regulations.  In previous 

decisions on appeals, the Commission has generally been guided by the following factors in making 
substantial issue determinations:  (a) the degree of factual and legal support for the local government’s 
decision; (b) the extent and scope of the development as approved or denied by the local government; (c) 
the significance of the coastal resources affected by the decision; (d) the precedential value of the local 
government’s decision for future interpretations of its LCP; and (e) whether the appeal raises only local 
issues, or those of regional or statewide significance. 



A-1-EUR-09-046 (Colburn) 
Page 3 of 17 
 

benefits of the proposed five-foot-wide planted swale to attract and provide habitat to species 
where little opportunity is presently afforded.  The buffer analysis did not substantiate that the 
reduced-width buffers would be adequate for several reasons. 

 
First, the City did not adopt findings that establish that the approved less than 100-foot wide 
buffer between development and the wetlands within and along the Clark Slough drainage was 
sized and designed so as to afford adequate protection to the adjacent wetlands from significant 
impacts as required by LUP Natural Resources Policies 6.A.7., 6.A.9.(c) and 6.A.19., and 
Coastal Zoning Regulations Sections 10-5.2942.4, 10-5.2942.6(c), and 10-5.2942.15  The 
findings adopted by the City noted the conclusory statements of the consultant’s buffer analysis 
that: (a) there is no functional relationship between the project site and the wetlands located off 
site; (b) Clark Slough provides limited habitat for unspecified terrestrial and aquatic wildlife 
species; (c) the development will be unlikely to create disturbances to the habitat greater than the 
disturbances from existing uses in the surrounding area; and (d) the reduced buffer would be 
more protective of ESHA resources than what currently exists.  The findings and buffer analysis 
did not specifically analyze the direct, indirect, and cumulative adverse impacts of the specific 
development approved on the wetland ESHA adjacent to the project site and the species that 
inhabit the ESHA.  For example, the analysis did not consider the impacts to the 
estuarine/riverine and emergent wetlands to the west and north of the project site, respectively, 
from noise, light, and human activities associated with the caretaker use, Or to what degree entry 
into the reduced-width buffer for maintenance of the proposed stormwater bio-retention cell and 
vegetated swale would impact wildlife inhabiting the adjacent wetlands.  

 
Second, the findings quote the consultant’s buffer analysis as saying that “the proposed buffer 
width has been dictated by the architectural design and layout of the facility and existing 
development at the site.”  This statement suggests that the determination of what would be an 
adequate buffer to protect the wetland ESHA was secondary to accommodating the layout of the 
approved development.     
 
Third, in drawing these conclusions, no recognition was made of the significance of the project 
site's location and configuration, especially being sited adjacent to two different types of 
wetlands, marine and terrestrial based, where such convergence would cause the habitat 
resources within the adjoining areas to possibly be of higher ecologic value and therefore be 
more sensitive to impacts from adjacent development than would be experienced in a one 
adjacent wetland setting.  Moreover, no investigation was made in terms of the inclusion of 
mitigation in the form of project alternatives.  No discussion was included as to the continued 
use of the existing warehouse on the site with no further development of a second warehouse 
unit, effectively a "no project" alternative.  Similarly, a reduced size warehouse configuration or 
the possibility of obtaining a side yard setback variance, were not investigated. Consequently, 
contemporary site-specific information unique to the project site and its surroundings, and the 
type and scale of the development were not fully considered in the concluded adequacy of the 
proposed reduced-width buffer to protect the resources of the habitat area, contrary to LUP 
Policy 6.A.19 and CZR Section 156.052(O). 
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Fourth, in authorizing the subject development, the City did not fully comply with the procedures 
of LUP Policy 6.A.24 for addressing the adequacy of the proposed reduced-width buffer for 
protecting the adjoining habitat resources within either Clark Slough or the former railyard.  LUP 
Policy 6.A.24 directs that, in cases where there is a question regarding buffer requirements, the 
City is to transmit the information provided by the applicant regarding environmental conditions, 
potential project impacts, and/or a given proposed buffer, to the Department of Fish and Game 
for review and comment. Any comments and recommendations provided by the Department are 
then to be immediately sent to the applicant for his or her response. Other than the citing of a 
letter from the Department regarding the nature of the environmental document review fee, there 
is no evidence in the notice of final action that the City provided information to, received 
comments from, and responded to the CDFG regarding the project layout and the adequacy of 
the proposed 0- to 40-foot reduced buffer width at the site.  Thus, the adequacy of the reduced 
width buffer has not been corroborated by a review by the Department of Fish & Game as called 
for by LCP policies. 
 
Therefore, the Commission finds that, given the paucity of factual and legal support for the local 
government’s decision, particularly with respect to the status, boundaries, and buffer 
requirements needed to protect adjacent wetlands ESHA, a substantial issue is raised with respect 
to the approved development’s consistency with LUP Natural Resources Policy No. 6.A.24. and 
Coastal Zoning Regulations Section 10-5.2942.18   
 
Overall, the City has not adopted findings that provide factual and legal support for determining 
that the approved development in proximity to wetlands ESHA conforms with the pertinent LCP 
policies. Notwithstanding their anthropogenic origin and degraded condition, the approval of 
development adjacent to the subject emergent and estuarine wetlands without such findings 
establishes an adverse precedent for allowing similar encroachment by other projects where there 
is a substantial issue of conformance with the LCP ESHA policies.  The protection of 
environmentally sensitive habitat areas in the coastal zone, and wetlands in particular, is an issue 
of statewide concern addressed by Sections 30240 and 30233 of the Coastal Act, respectively, as 
it has been long established that wetlands provide significant public benefits such as the 
providing sensitive habitat, water quality protection, flood control, and aesthetic values.   
 
For the reasons stated above, the Commission finds that Appeal Number A-1-EUR-09-046 raises 
a substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency of the approved development with the certified 
Local Coastal Program. 
 
Information Needed for De Novo Review of Application: 
 
Section 30621 of the Coastal Act instructs the Commission to provide for a de novo hearing on 
all appeals where it has determined that a substantial issue exists with respect to the grounds on 
which an appeal has been filed.  If the Commission finds substantial issue as recommended 
above, staff also recommends that the Commission continue the de novo hearing to a subsequent 
date.  The de novo portion of the appeal must be continued because the Commission does not 
have sufficient information to determine what, if any, development can be approved, consistent 
with the certified LCP.  
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Given that the project the Commission will be considering de novo has come to the Commission 
after an appeal of a local government action, the Commission has not previously been in the 
position to request information from the applicant needed to determine if the project can be 
found to be consistent with the certified LCP. 
 
As discussed above, to make the necessary findings that the proposed development adjacent to 
wetlands ESHA has been appropriately sited and designed, including the provisions of 
adequately wide buffers between the development and the surrounding ESHAs, , additional 
analysis of the sensitivity of all adjacent ESHAs from the effects of all of the project components 
is needed.  The analysis should examine: (1) a “no project alternative” comprising utilizing the 
existing development on the site; and (2) an alternate building configuration alternative wherein 
the new structural improvements would be added as upper stories to the existing commercial 
warehouse building without further significant encroachment of the development footprint 
towards the ESHA.  Therefore, before the Commission can act on the proposed project de novo, 
the applicant must submit all of the above-identified information.  
 
Exhibits: 
 
1. Location Map 
2. Vicinity Map 
3. Site Aerial 
4. Site Oblique Aerial 
5. Appeal Filed by Commissioners Esther Sanchez and Mark Stone, October 22, 2009 
6. Notice of Final Local Action, Coastal Development Permit No. CDP-06-012 
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 ATTACHMENT A: 
 

LCP POLICIES AND STANDARDS CITED IN APPEAL 
 
Land Use Plan Policies
 
6.A.1. The City shall maintain, enhance, and, where feasible, restore valuable aquatic resources, 

with special protection given to areas and species of special biological or economic 
significance. The City shall require that uses of the marine environment are carried out in 
the manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for long-term 
commercial, recreational, scientific, and educational purposes. 

 
6.A.3. The City shall maintain and, where feasible, restore biological productivity and the 

quality of coastal waters, streams, wetlands, and estuaries appropriate to maintain 
optimum populations of aquatic organisms and for the protedion of human health 
through, among other means, minimizing adverse effects of wastewater and stormwater 
discharges and entrainment, controlling the quantity and quality of runoff, preventing 
depletion of groundwater supplies and substantial interference with surface water flow, 
encouraging wastewater reclamation, maintaining natural vegetation buffer areas that 
protect riparian habitats, and minimizing alteration of natural streams. 

 
6.A.6. The City declares the following to be environmentally sensitive habitat areas within the 

Coastal Zone: 
 

a. Rivers, creeks, sloughs, gulches and associated riparian habitats, including, but 
not limited to Eureka Slough, Fay Slough, Cut-Off Slough, Freshwater Slough, 
Cooper Slough, Second Slough, Third Slough, Martin Slough, Ryan Slough, 
Swain Slough, and Elk River. 

b. Wetlands and estuaries, including that portion of Humboldt Bay within the City's 
jurisdiction, riparian areas, and vegetated dunes. 

c. Indian Island, Daby Island, and the Woodley Island wildlife area. 
d. Other unique habitat areas, such as waterbird rookeries, and habitat for all rare or 

endangered species on state or federal lists. 
e. Grazed or farmed wetlands (i.e., diked former tidelands). 

 
The areas are shown on 1:500 scale maps that are available for review at the City of 
Eureka Community Development Department. These maps are incorporated by reference 
into this General Plan and are a formal part of it. However, all environmentally sensitive 
habitat areas may not be shown on these maps and shall, if they exist, be identified as part 
of any project application. 

 
6.A.7. Within the Coastal Zone, the City shall ensure that environmentally sensitive habitat 

areas are protected against any significant disruption of habitat values, and that only uses 
dependent on such resources shall be allowed within such areas. The City shall require 
that development in areas adjacent to environmentally sensitive habitat areas be sited and 
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designed to prevent impacts which would significantly degrade such areas, and be 
compatible with the continuance of such habitat areas. 

 
6.A.8. Within the Coastal Zone, prior to the approval of a development, the City shall require 

that all development on lots or parcels designated NR (Natural Resources) on the Land 
Use Diagram or within 250 feet of such designation, or development potentially affecting 
an environmentally sensitive habitat area, shall be found to be in conformity with the 
applicable habitat protection policies of the General Plan. All development plans, 
drainage plans, and grading plans submitted as part of an application shall show the 
precise location of the habitat(s) potentially affected by the proposed project and the 
manner in which they will be protected, enhanced, or restored. 

 
6.A.9. The City shall permit the diking, filling, or dredging of open coastal waters, wetlands, or 
estuaries only under the following conditions: 
 

a. The diking, filling or dredging is for a permitted use in that resource area; 
b. There is no feasible, less environmentally damaging alternative; 
c. Feasible mitigation measures have been provided to minimize adverse 

environmental effects; 
d. The functional capacity of the resource area is maintained or enhanced. 

 
6.A.19. The City shall require establishment of a buffer for permitted development adjacent to all 

environmentally sensitive areas. The minimum width of a buffer shall be 100 feet, unless 
the applicant for the development demonstrates on the basis of site specific information, 
the type and size of the proposed development, and/or proposed mitigation (such as 
planting of vegetation) that will achieve the purposes(s) of the buffer, that a smaller 
buffer will protect the resources of the habitat area. As necessary to protect the 
environmentally sensitive area, the City may require a buffer greater than 100 feet. The 
buffer shall be measured horizontally from the edge of the environmental sensitive area 
nearest the proposed development to the edge of the development nearest to the 
environmentally sensitive area. Maps and supplemental information submitted as part of 
the application shall be used to specifically define these boundaries. 

 
6.A.20. To protect urban wetlands against physical intrusion, the City shall require that wetland 

buffer areas incorporate attractively designed and strategically located barriers and 
informational signs. 

 
6.A.24. Within the Coastal Zone, where there is a question regarding the boundary, buffer 

requirements, location, or current status of an environmentally sensitive area identified 
pursuant to the policies of this General Plan, the City shall require the applicant to 
provide the City with the following: 

 
a. Base map delineating topographic lines, adjacent roads, location of dikes, levees, 
of flood control channels and tide gates, as applicable; 
b. Vegetation map, including identification of species that may indicate the 
existence or non-existence of the sensitive environmental habitat area; 
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c. Soils map delineating hydric and non-hydric soils; and  
d. Census of animal species that may indicate the existence or non-existence of the 
sensitive environmental habitat area. 

 
The City shall transmit the information provided by the applicant pursuant to this policy 
to the Department of Fish and Game for review and comment. Any comments and 
recommendations provided by the Department shall be immediately sent to the applicant 
for his or her response. The City shall make its decision concerning the boundary, 
location, or current status of the environmentally sensitive habitat area in question based 
on the substantial evidence in the record and shall adopt findings to support its actions. 

 
Coastal Zoning Regulations 
 
 
Sec. 10-5.2942.  Environmental resource standards. 
 
10-5.2942.1 Mitigation.   
 Channelizations or other substantial alterations that could significantly disrupt the habitat 
values of rivers and streams shall incorporate the best mitigation measures feasible, and be 
limited to (1) necessary water supply projects, (2) flood control projects where no other method 
for protecting existing structures in the floodplain is feasible and where such protection is 
necessary for public safety or to protect existing development, or (3) developments where the 
primary function is the improvement of fish and wildlife habitat. 
 
10-5.2942.2 Permitted shoreline construction.   
 Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and 
other such construction that alters natural shoreline processes shall be permitted when required to 
serve coastal-dependent uses or to protect existing structures or public beaches in danger from 
erosion and when designed to eliminate or mitigate adverse impacts on local shoreline sand 
supply. Existing marine structures causing water stagnation contributing to pollution problems 
and fish kills should be phased out or upgraded where feasible. 
 
10-5.2942.3 Environmentally sensitive habitat areas. 
 Environmentally sensitive habitat areas within the City of Eureka’s coastal zone shall 
include: 
(a) Rivers, creeks, sloughs, gulches and associated riparian habitats, including Eureka 
Slough, Fay Slough, Cut-Off Slough, Freshwater Slough, Cooper Slough, Second Sloughs, Third 
Slough, and Elk River. 
(b) Wetlands and estuaries, including that portion of Humboldt Bay within the City's 
jurisdiction, riparian areas, and vegetated dunes. 
(c) Indian Island, Daby Island, and Woodley Island wildlife area. 
(d) Other habitat areas, such as rookeries, and rare or endangered species on state or federal 
lists. 
(e) Grazed or farmed wetlands. 
 These areas are generally portrayed on the Resources Maps, where they are designated as 
wetlands or other natural communities. 
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10-5.2942.4 Protection of environmentally sensitive habitat areas.   
 Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on such resources, including restoration 
and enhancement projects, shall be allowed within such areas.  Development in areas adjacent to 
environmentally sensitive habitat areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the continuance of such 
habitat areas. 
 
10-5.2942.5 Development in or near natural resource areas.   
 Prior to the approval of a development permit, all developments on lots or parcels shown 
on the land use plan and/or resource maps with a natural resource designation or within two 
hundred fifty (250’) feet of such designation, or development affecting an environmentally 
sensitive habitat area, shall be found to be in conformity with the applicable habitat protection 
policies of the LCP. All development plans and grading plans shall show the precise location of 
the habitat(s) potentially affected by the proposed project and the manner in which they will be 
protected, enhanced, or restored. Projects which could adversely impact an environmentally 
sensitive habitat area may be subject to a site inspection by a qualified biologist to be selected 
jointly by the City and the applicant. Where mitigation, restoration, or enhancement activities are 
required to be performed pursuant to other applicable portions of this LCP, they shall be required 
to be performed on City-owned lands on the Elk River Spit or on other available and suitable 
mitigation, restoration, or enhancement sites. 
 
10-5.2942.6 Diking, filling, or dredging.   
 The diking, filling or dredging of open coastal waters, wetlands, or estuaries shall be 
permitted only where all of the following exist: 
(a) The diking, filling or dredging is for a permitted use in that resource area as provided in 
Land Use Plan Policies 5.12 through 5.16; 
(b) There is no feasible, less environmentally damaging alternative; 
(c) Feasible mitigation measures have been provided to minimize adverse environmental 
effects, consistent with the Land Use Plan Policy 5.10; and, 
(d) The functional capacity of the resources area is maintained or enhanced, consistent with 
the Land Use Plan Policy 5.10. 
 
10-5.2942.7 Dredging and spoils disposal.   
 Dredging and spoils disposal shall be carried out to avoid significant disruption to marine 
and wildlife habitats and water circulation. Dredge spoils suitable for beach replenishment 
should be transported for such purposes to appropriate beaches or into suitable longshore current 
systems. 
 
10-5.2942.8 Wetland or estuary development. 
 Diking, filling or dredging of a wetland or estuary shall maintain or enhance its 
functional capacity. 
 Functional capacity, the ability of the wetland or estuary to be self-sustaining and to 
maintain natural species diversity. In order to establish that the functional capacity is being 
maintained, all of the following must be demonstrated: 
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(a) That presently occurring plant and animal populations in the ecosystem will not be 
altered in a manner that would impair the long-term stability of the ecosystem, i.e., natural 
species diversity, abundance and composition are essentially unchanged as a result of the project, 
(b) That a species that is rare or endangered will not be significantly adversely affected, 
(c) That a species or habitat essential to the natural biological functioning of the wetland or 
estuary will not be significantly adversely affected, 
(d) That consumptive (e.g., fishing, aquaculture and hunting) or nonconsumptive (e.g., water 
quality and research opportunity) values of the wetland or estuaries ecosystem will not be 
significantly reduced. 
 
10-5.2942.9 Conditions. 
(a) Dredging, when consistent with these provisions and where necessary for the 
maintenance of the tidal flow and continued viability of the wetland habitat or for flood control 
purposes, shall be subject to the following conditions: 

(1) Dredging shall be prohibited in breeding and nursery areas and during periods of 
fish migration and spawning. 

(2) Dredging shall be limited to the smallest area feasible. 
(3) Designs for dredging and excavation projects shall include protective measures 

such as silt curtains, weirs, etc, to protect water quality in adjacent areas during 
construction by preventing the discharge of refuse, petroleum spills, and 
unnecessary dispersal of silt materials. 

(b) Diking or filling of a wetland shall at a minimum, require the following mitigation, 
restoration, or enhancement measures: 

(1) A detailed restoration or enhancement plan shall be required for each specific 
restoration or enhancement site prior to commencement of any development that 
is permitted as part of such a restoration or enhancement project. The restoration 
or enhancement plans shall include provisions for purchase, if required, and 
restoration or enhancement, as determined in consultation with the Department of 
Fish and Game, Coastal Commission, and Coastal Conservancy, of an equivalent 
area of equal or greater productivity, and dedication of the land to a public agency 
or other method which permanently restricts the use of the site to habitat and open 
space purposes.  The restoration or enhancement site shall be purchased or 
otherwise made available prior to any diking or filling activity. 

(2) Equivalent areas shall be opened to tidal action or other sources of surface water 
shall be provided. This provision applies to diked or filled areas which themselves 
are not environmentally sensitive habitat areas, but would become so if they were 
opened to tidal action or provided with other sources of surface water. All of the 
provisions for restoration, purchase (if necessary), and dedication contained in 
paragraph (b)(1), above, shall apply to any program or activity performed 
pursuant to this paragraph. 

(3) Mitigation or restoration activities shall, to the maximum extent feasible, be of the 
same type as the wetland to be filled (i.e., freshwater marsh for freshwater marsh, 
saltwater marsh for saltwater marsh, etc.). 

(4) An applicant who is required to participate in a restoration or mitigation program 
may avail himself or herself of restoration or enhancement sites on City-owned 
lands on the Elk River Spit, consistent with all other applicable policies of Land 



A-1-EUR-09-046 (Colburn) 
Page 11 of 17 
 

Use Plan Chapter 5 and this article, and at a cost not to exceed Twenty-five ($.25) 
Cents for each square foot of affected marsh or other wetland. 

(5) For permissible wetland restoration projects identified in the Land Use Plan 
Policy 5.12(b), any coastal development permit issued for one or a combination of 
projects shall be part of one or more wetland restoration programs consistent with 
all other applicable provisions of this LCP. Such wetlands restoration or 
enhancement program(s) shall be prepared and implemented in consultation with 
the Department of Fish and Game, Coastal Commission, and Coastal 
Conservancy. Preparation of the program(s) shall occur prior to commencement 
of any development governed by this subdivision; however, implementation of 
the program(s) may occur concurrently with or subsequently to any approved 
development. If an in-lieu fee is required to be paid by the applicant, it shall not 
exceed $0.25 for each square foot of affected marsh of other wetland, except as 
provided in permit CP-10-80. For the area south of Hilfiker Lane identified in the 
LUP Policy 5.12(b), the restoration program may, at any one time, include one or 
more of the affected properties, provided that when an application for 
development pursuant to this subdivision is made, the affected property shall 
participate in the wetlands restoration program. 

 
10-5.2942.10. Permitted development and uses in non-farmed wetlands and estuaries.   
 Permitted development or uses within nonfarmed wetlands and estuaries shall be limited 
to the following: 
(a) Port facilities. 
(b) Energy facilities. 
(c) Coastal development industrial facilities including commercial fishing facilities. 
(d) Maintenance of existing or restoration of previously dredged depths in navigation 
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps. 
(e) Incidental public service purposes which temporarily impact the resources of the area, 
such as burying cables and pipes, inspection of piers, and maintenance of existing intake and 
outfall lines. 
(f) Restoration projects. 
(g) Nature study, aquaculture, or similar resource-dependent activities. 
(h) New or expanded boating facilities in estuaries. 
(i) Placement of structural pilings for public recreational piers that provide public access and 
recreational opportunities. 
 
10-2.2942.11. Permitted uses in open coastal waters.   
 Permitted uses within open coastal waters shall be limited to the following: 
(a) Port facilities. 
(b) Energy facilities. 
(c) Coastal-dependent industrial facilities, including commercial fishing facilities. 
(d) Maintenance of existing or restoration of previously dredged depths in navigation 
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps. 
(e) Incidental public service purposes which temporarily impact the resources of the area, 
such as burying cables and pipes, inspection of piers, and maintenance of existing intake and 
outfall lines. 
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(f) Restoration projects. 
(g) Nature study, aquaculture, or similar resource-dependent activities. 
(h) New or expanded boating facilities. 
(i) Sand or gravel mineral extraction in portions of open coastal waters that are not 
environmentally sensitive habitat areas. 
(j)  Placement of structural pilings for public recreational piers that provide public access and 
recreational opportunities. 
 
10-5.2942.12. Permitted uses involving alterations of streams and rivers.   
 Permitted uses that involve substantial alterations of streams and rivers shall incorporate 
the best mitigation measures feasible and shall be limited to the following: 
(a) Necessary water supply projects. 
(b) Flood control projects where no other method of protecting existing structures in the 
floodplain is feasible and where such protection is necessary for public safety or to protect 
existing development. 
(c) Development where the primary function is the improvement of fish and wildlife habitat. 
 
10-5.2942.13. Permitted uses and development in grazed or farmed wetlands.   
 Permitted uses and development in grazed or farmed wetlands shall be limited to the 
following: 
(a) Agricultural operations limited to apiaries, field and truck crops, livestock raising, 
greenhouses (provided they are not located on slab foundations and crops are grown in the 
existing soils on site), and orchards. 
(b) Farm-related structures (including barns, sheds, and farmer-occupied housing) necessary 
for the performance of agricultural operations.  Such structures may be located on an existing 
farmed wetland parcel only if no alternative upland location is available for such purpose and the 
structures are sited and designed to minimize adverse environmental effects on the farmed 
wetland. No more than one permanent residential structure per parcel shall be allowed. 
(c) Restoration projects. 
(d) Nature study, aquaculture, and similar resource-dependent activities. 
(e) Incidental public service purposes which may temporarily impact the resources of the 
area, such as burying cable and pipes. 
 
10-5.2942.14. Fill for repair and maintenance.   
 New fill for repair and maintenance purposes may be permitted on lands adjacent to the 
northern waterfront provided that is consistent with other LUP policies and where: 
(a) The fill will be placed in previously filled areas which have been subject to erosion; 
(b) The fill will not be placed beyond the existing bulkhead line; 
(c) The fill is necessary to protect existing development from erosion; 
(d) The fill will not interfere with commercial fishing activities and facilities; and 
(e) Placement of the fill is consistent with the public access policies of the LCP in that public 
access will not be adversely affected, or public access has been provided. 
 
10-5.2942.15. Buffers.   
 A buffer shall be established for permitted development adjacent to all environmentally 
sensitive areas. The width of a buffer shall be one hundred (100’) feet, unless the applicant for 
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the development demonstrates on the basis of information, the type and size of the proposed 
development, and/or proposed mitigation (such as planting of vegetation) that will achieve the 
purposes of the buffer, that a smaller buffer will protect the resources of the habitat area. For a 
wetland, the buffer should be measured from the landward edge of the wetland. For a stream or 
river, the buffer should be measured landward from the landward edge of riparian vegetation or 
from the top edge of the bank (such as, in channelized streams). Maps and supplemental 
information submitted as part of the application should be used to specifically determine these 
boundaries. 
 
10-5.2942.16. Barriers.   
 To protect wetlands against physical intrusion, wetland buffer areas shall incorporate 
attractively designed and strategically located barriers and informational signs. 
 
10-5.2942.17. Uses adjacent to gulches.   
 All coastal zone land use activities adjacent to gulches shall be carried out in a manner 
which avoids vegetative removal below the break in slope, (usually those areas with a slope of 
twenty (20%) percent or greater) and which does not alter natural landforms and drainage 
patterns. 
 
10-5.2942.18. Disagreement over boundary. 
 Where there is a disagreement over the boundary, location, or current status of an 
environmentally sensitive area identified in LCP Policy 5.5 or which is designated on the 
Resources Maps, the applicant shall be required to provide the city with: 
(a) A base map delineating topographic lines, adjacent roads, location of dikes, levees, or 
flood control channels and tide gates, as applicable; 
(b) A vegetation map, including species that may indicate the existence or non-existence of 
the sensitive environmental habitat area; 
(c) A soils map delineating hydric and non-hydric soils; and, 
(d) A census of animal species that may indicate the existence or non-existence of the 
sensitive environmental habitat area. 
 The city shall transmit the information provided by the applicant to the Department of 
Fish and Game for review and comment. Any comments and recommendations provided by the 
Department shall be immediately sent to the applicant for his or her response. The city shall 
make its decision concerning the boundary, location, or current status of the environmentally 
sensitive habitat area in question based on the substantial evidence in the record and shall adopt 
findings to support its actions. 
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ATTACHMENT B 
 

LCP POLICIES AND STANDARDS CITED IN SUBSTANTIAL ISSUE ANALYSIS 
 
 
Section 30233 Diking, filling or dredging; continued movement of sediment and nutrients 
 
 (a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes 
shall be permitted in accordance with other applicable provisions of this division, where there is 
no feasible less environmentally damaging alternative, and where feasible mitigation measures 
have been provided to minimize adverse environmental effects, and shall be limited to the 
following: 
 
 (l) New or expanded port, energy, and coastal-dependent industrial facilities, including 
commercial fishing facilities. 
 
 (2) Maintaining existing, or restoring previously dredged, depths in existing navigational 
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps. 
 
 (3) In open coastal waters, other than wetlands, including streams, estuaries, and lakes, new 
or expanded boating facilities and the placement of structural pilings for public recreational piers 
that provide public access and recreational opportunities. 
 
 (4) Incidental public service purposes, including but not limited to, burying cables and 
pipes or inspection of piers and maintenance of existing intake and outfall lines. 
 
 (5) Mineral extraction, including sand for restoring beaches, except in environmentally 
sensitive areas. 
 
 (6) Restoration purposes. 
 
 (7) Nature study, aquaculture, or similar resource dependent activities. 
 
 (b) Dredging and spoils disposal shall be planned and carried out to avoid significant 
disruption to marine and wildlife habitats and water circulation.  Dredge spoils suitable for beach 
replenishment should be transported for such purposes to appropriate beaches or into suitable 
longshore current systems.  
 
 (c) In addition to the other provisions of this section, diking, filling, or dredging in existing 
estuaries and wetlands shall maintain or enhance the functional capacity of the wetland or 
estuary.  Any alteration of coastal wetlands identified by the Department of Fish and Game, 
including, but not limited to, the 19 coastal wetlands identified in its report entitled, "Acquisition 
Priorities for the Coastal Wetlands of California", shall be limited to very minor incidental public 
facilities, restorative measures, nature study, commercial fishing facilities in Bodega Bay, and 
development in already developed parts of south San Diego Bay, if otherwise in accordance with 
this division. 
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 For the purposes of this section, "commercial fishing facilities in Bodega Bay" means that 
not less than 80 percent of all boating facilities proposed to be developed or improved, where 
such improvement would create additional berths in Bodega Bay, shall be designed and used for 
commercial fishing activities.  
 
 (d) Erosion control and flood control facilities constructed on watercourses can impede the 
movement of sediment and nutrients which would otherwise be carried by storm runoff into 
coastal waters.  To facilitate the continued delivery of these sediments to the littoral zone, 
whenever feasible, the material removed from these facilities may be placed at appropriate points 
on the shoreline in accordance with other applicable provisions of this division, where feasible 
mitigation measures have been provided to minimize adverse environmental effects.  Aspects 
that shall be considered before issuing a coastal development permit for such purposes are the 
method of placement, time of year of placement, and sensitivity of the placement area. 
 
 
Section 30603 Appeal of actions taken after certification of local program; types of 
developments; grounds; finality of actions; notification to Commission 
 
 (a) After certification of its local coastal program, an action taken by a local government 
on a coastal development permit application may be appealed to the commission for only the 
following types of developments: 
 
 (1) Developments approved by the local government between the sea and the first public 
road paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high 
tideline of the sea where there is no beach, whichever is the greater distance. 
 
 (2) Developments approved by the local government not included within paragraph (1) 
that are located on tidelands, submerged lands, public trust lands, within 100 feet of any wetland, 
estuary, or stream, or within 300 feet of the top of the seaward face of any coastal bluff.    
 
 (3) Developments approved by the local government not included within paragraph (1) or 
(2) that are located in a sensitive coastal resource area. 
 
 (4) Any development approved by a coastal county that is not designated as the principal 
permitted use under the zoning ordinance or zoning district map approved pursuant to Chapter 6 
(commencing with Section 30500). 
 
 (5) Any development which constitutes a major public works project or a major energy 
facility. 
 
 (b) (1) The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division. 
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 (2) The grounds for an appeal of a denial of a permit pursuant to paragraph (5) of 
subdivision (a) shall be limited to an allegation that the development conforms to the standards 
set forth in the certified local coastal program and the public access policies set forth in this 
division. 
 
 (c) Any action described in subdivision (a) shall become final at the close of business on 
the 10th working day from the date of receipt by the commission of the notice of the local 
government's final action, unless an appeal is submitted within that time.  Regardless of whether 
an appeal is submitted, the local government's action shall become final if an appeal fee is 
imposed pursuant to subdivision (d) of Section 30620 and is not deposited with the commission 
within the time prescribed. 
 
 (d) A local government taking an action on a coastal development permit shall send 
notification of its final action to the commission by certified mail within seven calendar days 
from the date of taking the action. 
 
 
Section 30613 Lands subject to public trust which are filled, developed and committed to 
urban uses; coastal development permits; local coastal programs; categorical or urban 
exclusions 
 
 (a) The provisions of subdivision (b) of Section 30519, subdivision (b) of Section 30600, 
and subdivision (b) of Section 30610.5, which apply to lands subject to the public trust shall not 
apply to any lands which may be subject to the public trust but which the commission, after 
consultation with the State Lands Commission, determines are (1) filled and developed and are 
(2) located within an area which is committed to urban uses. 
 
 (b) No later than 120 days after receiving a request from a local government, the 
commission shall determine the lands within the jurisdiction of that local government to which 
the provisions of subdivision (a) apply. 
 
 (c) The provisions of this section shall apply to lands which have been the subject of 
coastal development permits, local coastal program, categorical exclusions or urban exclusions, 
which have previously been approved, authorized, or certified by the commission. 
 
Section 30625 Persons who may appeal; powers of reviewing body; effect of decisions 
 
 (a) Except as otherwise specifically provided in subdivision (a) of Section 30602, any 
appealable action on a coastal development permit or claim of exemption for any development 
by a local government or port governing body may be appealed to the commission by an 
applicant, any aggrieved person, or any two members of the commission.  The commission may 
approve, modify, or deny such proposed development, and if no action is taken within the time 
limit specified in Sections 30621 and 30622, the decision of the local government or port 
governing body, as the case may be, shall become final, unless the time limit in Section 30621 or 
30622 is waived by the applicant. 
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 (b) The commission shall hear an appeal unless it determines the following: 
 
 (1) With respect to appeals pursuant to subdivision (a) of Section 30602, that no 
substantial issue exists as to conformity with Chapter 3 (commencing with Section 30200). 
 
 (2) With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603. 
 
 (3) With respect to appeals to the commission after certification of a port master plan, 
that no substantial issue exists as to conformity with the certified port master plan. 
 
 (c) Decisions of the commission, where applicable, shall guide local governments or port 
governing bodies in their future actions under this division. 
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