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STAFF REPORT: REQUEST FOR REVOCATION 
 
 
APPLICATION NUMBER: R-E-06-013 
 
APPLICANT: Poseidon Resources (Channelside) 

LLC/Cabrillo Power II LLC (“Poseidon”) 
 
PROJECT LOCATION: Site of Encina Power Plant, adjacent to Agua Hedionda 

Lagoon, in the City of Carlsbad, San Diego County. 
 
PROJECT DESCRIPTION: Construct and operate a 50 million gallon per day seawater 

desalination facility. 
 
PERSONS REQUESTING REVOCATION: Surfrider Foundation, San Diego Coastkeeper, 
and the Coastal Environmental Rights Foundation. 
 

SUMMARY OF STAFF RECOMMENDATION
 
The Environmental Groups request that the California Coastal Commission (“Commission”) 
revoke Poseidon’s coastal development permit based on three main contentions: 
 

1) That Poseidon intentionally withheld from the Commission accurate and complete data 
and analysis about the facility’s expected impingement effects; 

2) That Poseidon intentionally submitted inaccurate information about expected intake 
velocities; and 

3) That Poseidon intentionally misstated its expected potable water production levels.   
 
Staff recommends that the Commission deny the request for revocation on the basis that no 
grounds exist for revocation under Section 13105(a) or (b) of the Commission’s regulations. 
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EXHIBITS 

 
EXHIBIT 1: Coastal Development Permit E-06-013. 
EXHIBIT 2: October 9, 2009 Request for Revocation. 
EXHIBIT 3: May 2007 Technical Memorandum, Table 8, from Tenera Environmental. 
EXHIBIT 4: Intake Diagram (from April 1, 2006 Encina Power Station Proposal For 

Information Collection – NPDES Permit #CA0001350). 
EXHIBIT 5: Intake Diagram (from October 15, 2009 Poseidon Response to Revocation 

Request). 
 
PROCEDURAL NOTE: The California Code of Regulations, Title 14, Division 5.5, Section 
13105 states that the grounds for the revocation of a coastal development permit (or permit 
amendment) are as follows: 
 

Grounds for revocation of a permit shall be: 
a) Intentional inclusion of inaccurate, erroneous or incomplete information in connection 

with a coastal development permit application, where the Commission finds that accurate 
and complete information would have caused the Commission to require additional or 
different conditions on a permit or deny an application; 

b) Failure to comply with the notice provisions of Section 13054, where the views of the 
person(s) not notified were not otherwise made known to the Commission and could have 
caused the Commission to require additional or different conditions on a permit or deny 
an application (14 Cal. Code of Regulation Section 13105). 

 
STAFF NOTE: Revocation of a permit removes a previously granted permit.  Even if a permit is 
vested (i.e., the permittee has begun construction of the project), if the Commission revokes the 
permit, the permittee is required to stop work and, if wishing to continue, to reapply for a new 
permit for the project.  If the Executive Director determines that evidence clearly shows that 
there are grounds for revocation, Section 13107 of the Commission’s regulations provides that 
permit be suspended.  In this case, the Executive Director has determined that grounds for 
revocation do not exist and that the operation of the permit is not suspended.
 
Because of the impact on a permittee, the grounds for revocation are necessarily narrow.  The 
rules of revocation do not allow the Commission to have second thoughts on a previously-issued 
permit based on information that comes into existence after the granting of a permit, no matter 
how compelling that information might be.  Similarly, a violation of the Coastal Act or the terms 
and conditions of a permit, or an allegation that a violation has occurred, are not grounds for 
revocation under the California Code of Regulations.  The grounds for revocation are confined to 
information in existence at the time of the Commission’s action.   
 
The revocation request is based on Section 13105(a) of the Commission’s regulations.  The three 
elements of Section 13105(a) that must be satisfied before a permit can be revoked are: 

o That the applicant provided incomplete or false information; AND 
o That false or incomplete information was supplied intentionally; AND 
o That if the Commission had known of the information, it would have denied the permit or 

imposed different conditions. 
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I. STAFF RECOMMENDATION 
 
The staff recommends that the Commission determine that no grounds exist for revocation. 
 
MOTION:  I move that the Commission grant revocation of Coastal Development Permit E-

06-013. 
 
The staff recommends a NO vote on the motion.  Failure of this motion will result in denial of 
the request for revocation and adoption of the following resolution and findings.  The motion 
passes only by affirmative vote of a majority of the Commissioners present. 
 
RESOLUTION TO DENY REVOCATION:  
 

The Commission hereby denies the request for revocation of the Commission’s decision 
on Coastal Development Permit E-06-013 on the grounds that: 

 
a) There was no intentional inclusion of inaccurate, erroneous or incomplete information 

in connection with a coastal development permit application, where the Commission 
finds that the accurate and complete information would have caused the Commission 
to require additional or different conditions on a permit or deny an application. 

 
b) There was no failure to comply with the notice provision of Section 13054 where the 

views of the person(s) not notified were not otherwise made known to the 
Commission and would have caused the Commission to require additional or 
different conditions on a permit or deny an application (14 Cal. Code of Regulations 
Section 13105). 

 
 
II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares as follows: 
 
A. Project Description/Background 
 
On November 14, 2007, the Commission granted to Poseidon Coastal Development Permit E-06-
013 to construct and operate a 50 million gallon per day (MGD) seawater desalination facility on 
the site of the Encina Power Station, adjacent to Agua Hedionda Lagoon, in the City of Carlsbad.  
To bring the project into conformity with the Chapter 3 policies of the Coastal Act, the 
Commission imposed 17 Special Conditions.  
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One of the key issues before the Commission was this project’s potential adverse effects to 
marine life due to its use of 304 MGD of water from Agua Hedionda Lagoon.  In 2004-2005, 
Poseidon performed a field study to determine the entrainment1 and impingement2 impacts that 
would be caused by continuous 304 MGD water use.  Poseidon provided a summary of its study 
results and contended the project’s entrainment losses would be equal to the organisms produced 
annually in about 37 acres of the lagoon’s wetland and open water habitat.  Poseidon also 
contended its impingement impacts would be about 2.1 pounds per day (or 0.96 kilograms/day), 
which the project’s certified EIR described as a de minimis level of adverse impact. 
 
The Commission required in Special Condition 8 that Poseidon document its full expected 
entrainment and impingement impacts (see Exhibit 1).  It also required Poseidon to submit for 
Commission approval a Marine Life Mitigation Plan (“MLMP”) to address the identified 
impacts.  Commission staff reviewed Poseidon’s documentation3 and worked with Poseidon to 
develop a mitigation plan.  On August 6, 2008, the Commission found that Poseidon’s project 
would result in higher entrainment impacts than identified in the initial summary, and approved a 
MLMP requiring Poseidon to create or restore 55.4 acres of coastal estuarine habitat within the 
Southern California Bight.  Based on analysis of Poseidon’s entrainment study, the Commission 
concluded that 55.4 acres of wetland restoration will provide the Commission with 80% 
confidence that the mitigation will fully mitigate the impacts identified in the study.  The 
Commission also concluded, based on Poseidon’s impingement totals, and as stated in the 
project’s certified EIR, that the project’s impingement impacts would be de minimis, averaging 
less than 2.5 pounds per day (less than 1.14 kilograms per day).  Since it had concluded that 
impingement effects would be de minimis, the Commission did not require additional mitigation 
for project-related impingement. 
 
Poseidon then submitted for San Diego Regional Water Quality Control Board approval a Flow, 
Entrainment and Impingement Minimization Plan (which included Poseidon’s 2004-2005 
impingement sampling results), along with the Commission-approved MLMP.  In April 2008, 
Regional Board staff requested during its review of the Flow Minimization Plan and 
impingement study that Poseidon clarify several elements of its impingement assessment, 

 
1 Entrainment kills the small organisms – plankton, fish eggs, larvae, etc. – that are pulled through the intake pipes 
and causes indirect impacts to the larger marine community by altering the food web and removing part of the 
community’s productivity. 
 
2 Impingement is injury or mortality of fish or other organisms caught on an intake’s screening system. 
 
3 Poseidon’s documentation included: 
• Encina Power Station Entrainment and Impingement Sampling Plan, 2004. 
• Carlsbad Desalination Facility: Draft Intake Effects Assessment, March 2005. 
• Technical Memorandum: Assessment of Potential Impingement and Entrainment Attributed to Desalination 

Plant Operations and Associated Area of Production Foregone, May 2007. 
• Revised Flow, Entrainment and Impingement Minimization Plan, June 2007. 
• Carlsbad Desalination Facility – Encina Power Station: Summary of Fish and Target Shellfish Larvae Collected 

for Entrainment and Source Water Studies in the Vicinity of Agua Hedionda Lagoon from June 2005 through 
May 2006, n.d.  
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including how it had calculated its expected impingement impacts.4  Poseidon responded by 
acknowledging a calculation error in its results and revised its daily impingement estimate to be 
3.43 lbs/day.5  It also proposed revising its daily impingement calculations to adjust for flow and 
to delete two of the 52 samples, which Poseidon believed should be considered statistical outliers 
and not included in the calculations.   
 
Regional Board staff disagreed with Poseidon’s approach, and used several different statistical 
and flow-proportioned approaches to evaluate the data – e.g., include all or just 50 of the 52 
samples, consider different power plant flow volumes, consider weather-related conditions 
during sampling, etc.  The Regional Board’s review showed that, depending on the approach 
used, impingement was expected to range from about 3.4 to 15.8 pounds per day (1.54 to 7.16 
kg/day), which represents an annual range of from about one-half ton to almost three tons of 
fish.6,7  In May 2009, the Board concluded that it did not need to determine the precise level of 
expected impingement but instead required as a condition of its Order that Poseidon monitor 
actual impingement impacts once operations begin and that Poseidon show through monitoring 
that the created or restored wetland mitigation sites required in the MLMP provide at least 10.3 
pounds per day (4.7 kg/day) of fish productivity along with mitigating for the identified 
entrainment impacts.  The Regional Board also clarified that Poseidon had based its stated intake 
velocities of 0.5 feet per second (fps) on a different location than had been assumed during 
Commission review, which could also lead to higher impingement rates. 
 
Upon learning of the Regional Board’s findings that the range of expected impingement impacts 
was higher than the level the Commission determined to be de minimis, Commission staff 
requested that Poseidon submit a permit amendment application to the Commission to address 
these increased adverse impingement impacts, and suggested Poseidon propose additional 

 
4 Regional Board staff identified an apparent discrepancy between different tables in the study that suggested 
Poseidon had not adjusted its sample data for flow volumes and had not interpolated for the days between sampling 
events, both of which led to an incorrect determination of daily expected impingement rates. 
 
5 Poseidon states in its October 15, 2009 letter to Commission staff responding to the revocation request that 
“[w]hile the data presented in the Minimization Plan was accurate and complete, there was a math error in the 
consultant’s calculation of the Daily Impingement Estimate in which the total amount of measured impingement at 
EPS was divided by 365 days rather than 52 weeks…” 
 
6 May 13, 2009, San Diego Regional Water Quality Control Board, Order No. R9-2009-0038 Amending Order No. 
R9-2006-0065 (NPDES No. CA0109223) Waste Discharge Requirements for the Poseidon Resources Corporation 
Carlsbad Desalination Project, accessed October 21, 2009 at 
http://www.waterboards.ca.gov/sandiego/board_decisions/adopted_orders/2009/R9_2009_0038_rev1.pdf 
 
7 The different analyses conducted by Commission staff and Regional Board staff were due in part to the different 
approaches taken by the Commission and the Board.  The Commission’s review focused on the effects of 
Poseidon’s “stand-alone” operations – that is, the effects the desalination facility would cause when operating at 304 
MGD while the power plant was not using its cooling water system.  The Regional Board review focused on co-
located operations – when both the power plant and desalination facility were operating – and considered the effects 
of different flow rates for the two facilities.  It also distinguished between normal operations, when both facilities 
were operating, and operations during heat treatments, when the power plant clears its cooling system and which 
caused substantial impingement effects, but requires the temporary shutdown of the desalination facility.  In both 
cases, however, the analyses focused on determining the expected impingement impacts caused during operating 
flows of 304 MGD. 
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mitigation as part of its application.8  Poseidon responded that an amendment application is not 
necessary because in its view the updated estimate of the project’s impingement impacts remain 
de minimis and insignificant and therefore no further mitigation is required. 9  Although Poseidon 
disagreed with Commission staff’s position that additional mitigation acreage be provided, it 
proposed in a September 3, 2009, letter to voluntarily provide 11 acres of additional wetland 
restoration mitigation as part of the Commission-approved MLMP and subject to the MLMP’s 
standards and requirements.10     
 
B. Revocation Request 
 
On October 9, 2009, the Surfrider Foundation, San Diego Coastkeeper, and Coastal 
Environmental Rights Foundation (collectively “Environmental Groups”) filed with the 
Commission a joint request to revoke the Commission’s approval of Coastal Development 
Permit E-06-013 granted to Poseidon on November 14, 2007.  The Environmental Groups’ stated 
grounds for revocation are summarized below in Section II.C. of this report and are provided in 
full in Exhibit 2. 
 
In its October 15, 2009, response to the revocation request, Poseidon claims that the Coastal 
Environmental Rights Foundation is not a proper party to the revocation request and should be 
removed as a party from the revocation proceeding under Section 13106 of the Commission’s 
regulations.  Since the revocation request was submitted by the Surfrider Foundation and the San 
Diego Coastkeeper, who each raise the same contentions as the Coastal Environmental Rights 
Foundation, these contentions are validly before the Commission.  Poseidon further argues that 

 
8 April 29, 2009, e-mail from Tom Luster, CCC staff, to Peter MacLaggan, Poseidon. 
 
9 May 5, 2009, letter from Peter MacLaggan, Poseidon, to Tom Luster, CCC staff. 
 
10 However, Poseidon says it will withdraw the offer if: 
 
(1) In any revocation request brought pursuant to Section 13105 of the Commission’s regulations (Title 14, 

Division 5.5 of the California Code of Regulations (the “Regulations”)), the Commission determines or 
Commission staff recommends that Poseidon’s impingement calculation error or any of the issues raised in [the 
Commission’s] May 6, 2009 letter to the Regional Board meets the grounds for revocation of Poseidon’s Permit 
or requires additional mitigation beyond the scope of Poseidon’s offer set forth above; 

 
(2) In any extension proceeding pursuant to the Regulations Section 13169, the Commission determines or 

Commission staff recommends that Poseidon’s impingement calculation error, any of the impingement issues 
analyzed by the Regional Board, or Poseidon’s provision of the additional 11-acres as set forth above qualify 
as “changed circumstances”; or 

 
(3) The Commission or the Commission staff determines that providing the 11 acres of additional wetland 

restoration mitigation cannot be accomplished voluntarily through this letter and instead will require an 
amendment to either the Permit under the Regulations Section 13166 or the MLMP.  

 
If none of the events set forth in the above conditions occur, Poseidon agrees: (a) to provide the 11 acres of 
additional wetland restoration mitigation (at least 5.5 acres in Phase I and any remaining acres in Phase II, as 
defined above); (b) that the 11 acres would become part of the MLMP and would be fully enforceable under Permit 
Special Condition 8 and the MLMP; and (c) to waive the right to dispute that the 11 acres are fully enforceable by 
the Commission.[Note: The May 6, 2009 letter referenced above is a letter from Commission staff to the Regional 
Board.]  
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since the Environmental Groups waited to file the revocation request about five months after the 
Regional Board findings described above, the request was not filed with “due diligence” and 
therefore must be denied under Section 13108 of the Commission’s regulations.  However, the 
Commission finds otherwise.   
 
The Environmental Groups, relying on Commission staff’s April 2009 request that Poseidon 
amend its permit and on Poseidon’s May 14, 2009 submittal of a permit extension request, 
reasonably believed that their concerns would be timely considered in either a permit amendment 
or a permit extension hearing.  However, in September 2009, when Poseidon offered the 11 acres 
of additional mitigation to address impingement impacts, it made clear that it had no intention of 
filing an amendment application.  Additionally, within the past month, it became clear that 
Poseidon was close to satisfying its “prior to permit issuance” requirements and that a permit 
extension would not be necessary.  When the Environmental Groups discovered that neither a 
permit amendment nor a permit extension hearing was likely, it filed the subject revocation 
request.  Given the foregoing, the Commission finds that the revocation request was timely filed.     
 
C. Contentions and Issue Analysis 

 
1. Contention: Poseidon intentionally (a) withheld accurate and complete impingement data 
by excluding from the Commission’s review two sampling events (January 12 and February 23, 
2005) for which the recorded impingement was observed to be relatively higher than the other 
fifty sampling events, and (b) submitted an inaccurate, erroneous and incomplete impingement 
impacts analysis. Had this information been disclosed, the Commission would have placed 
different conditions on the CDP or denied the application. 
 
Analysis: Staff’s review shows that the information Poseidon provided in its submittals prior to 
the Commission’s November 2007 project approval included impingement sampling results from 
all 52 sampling events.  Poseidon also provided an expected daily impingement rate based on 
those sampling events and as described in the project’s certified EIR.  Later, Poseidon 
acknowledged a calculation error in its daily impingement rate, but there is no evidence that this 
was intentional.  Therefore, pursuant to the analysis herein, the Commission finds this contention 
does not support revocation. 
 
Poseidon hired the consulting firm, Tenera Environmental, to perform a one-year field study 
from June 2004 to June 2005 during which it would assess entrainment and impingement at the 
Encina Power Station’s intake structure (the “Tenera Environmental Study”).11  In June 2007, 
Poseidon submitted to Commission staff, as part of its CDP application, a May 2007 Technical 
Memorandum from Tenera summarizing the results of this Study and providing an estimate of 
the impingement and entrainment of marine organisms that could be attributed to operating a 304 
MGD desalination intake at the Encina Power Station.  Poseidon also provided its June 2007 
Revised Flow, Impingement and Entrainment Minimization Plan, which included a “Proposal for 
Information Collection” (PIC) describing how Tenera had conducted the impingement study. 

                                                      
11 Tenera has conducted most of the entrainment and impingement studies in California coastal waters over the past 
decade and Commission staff has relied on these studies to determine impacts and mitigation needs at about a half-
dozen power plant projects during that time. 
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The June 2007 Plan included a table showing the total number and weight of organisms collected 
during the 52 impingement sampling events (see Exhibit 3).  It stated that “[t]he total daily 
weight of the impinged marine organisms when the desalination plant is operating on a stand-
alone basis at 304 MGD and the power plant is not operating is estimated at 1.92 lbs/day (0.96 
kg/day).”  Additionally, the PIC stated that the sampling methodologies and analyses were 
derived from accepted studies done at other power plants along the coast.12  The 0.96 kg/day 
figure is the same as reached in the project’s certified EIR.  These served as the primary bases 
for the Commission’s findings that daily impingement would be less than 2.5 pounds per day. 
 
As described previously, Regional Board staff later reviewed this same information using a 
different approach and asked Poseidon to clarify several elements of the impingement sampling 
and calculations.  In reviewing the Board staff’s request, Poseidon determined it had made a 
calculation error in its daily impingement rate and proposed a higher rate of 3.43 lbs/day (1.56 
kg/day).  It also proposed the Board accept different methods to determine impingement effects – 
e.g., deleting two of the higher sampling events as statistical outliers and applying different 
methods to weight samples.  Board staff calculated expected impingement rates using the 
complete sampling data in different ways – e.g., it used weekly sampling results (instead of the 
overall species numbers and weights provided to the Commission), it used different statistical 
approaches to proportion flows between the power plant and desalination facility, etc.  As a 
result, the Regional Board reached a different conclusion than the Commission about Poseidon’s 
likely impingement effects, although both the Board and the Commission had available the same 
impingement sampling results.   
 
Although Poseidon’s correction of its calculation error resulted in higher impingement rates than 
initially presented to the Commission, we find no evidence that Poseidon intentionally presented 
inaccurate information to the Commission, and therefore find this contention does not support 
revocation. 
 
2. Contention:  Poseidon presented to the Regional Board in May 2009 “new, different and 
more complete information regarding Project intake velocities than those intentionally provided 
to the Commission in November 2007” and that this reveals Poseidon’s intentional submission of 
inaccurate, incomplete, and erroneous information in connection with its CDP application.  Had 
the information “been accurately presented to the Commission, it would have required additional 
or different conditions of the CDP or denied the application.” 
 
Analysis: Intake velocities can be measured at several locations and Poseidon’s submittals 
describe one method to measure those velocities.  Therefore, pursuant to the analysis herein, the 
Commission finds this contention does not support revocation. 

                                                      
12 The PIC states, at page 9-1, that “[t]he sampling methodologies and analysis techniques were derived from recent 
impingement and entrainment studies conducted for the AES Huntington Beach Generating Station (MBC and 
Tenera 2005) and the Duke Energy South Bay Power Plant (Tenera 2004).  The studies at Huntington Beach were 
performed as part of the CEC California Environmental Quality Act (CEQA) process for permitting power plant 
modernization projects, while the South Bay project was for 316(b) compliance.”  
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Poseidon will be using the Encina Power Station’s existing intake structure to draw in seawater 
for the desalination plant (see Exhibit 4 for a diagram of the intake). The outer extent of the 
intake’s two wing walls is 79 feet wide, and then narrows to 49 feet at its mouth where a set of 
four ten-foot wide bar racks (also called “trash racks”) is separated by solid concrete supports.  
Each trash rack has vertical bars spaced 3-1/2 inches apart to screen large debris and marine life. 
The intake forebay then tapers into two 12-foot wide intake tunnels.  From these tunnels, the 
seawater flow is split among four six-foot wide conveyance tunnels.  Vertical traveling screens 
are located ahead of each of the power plant’s pumps.  The screens remove marine life and 
debris that has passed through the trash racks.  Impingement of fish and other aquatic biota can 
occur therefore at two locations – the bar racks and the traveling screens. 
 
The impingement rate for an intake is largely a function of water velocity. The U.S. EPA’s Final 
Rule implementing Clean Water Act section 316(b) (33 U.S.C. § 1326(b)), establishes 
technology-based performance requirements for new power plant intake structures. 66 Fed. Reg. 
65,256 (Dec. 18, 2001) (codified at 40 C.F.R. parts 9, 122, 123, 124 and 125). The maximum 
design through-screen velocity at each cooling water intake structure must be no more than 0.5 
feet per second (“fps”). 40 C.F.R. §§ 125.94 & 125.99(a)(iii).13   When velocities are below that 
level, fish are usually able to swim away from the pull of the intake. The through-screen velocity 
is measured at the point of impingement and is the average speed at which intake water passes 
through the open area of the intake screen (taking fouling into account) or other device against 
which organisms might be impinged or through which they might be entrained.  In its section 
316(b) regulations, the EPA uses the through-screen velocity as a component of “best technology 
available” for minimizing adverse environmental impacts.  Along with through-screen velocity, 
the EPA also considers another type of velocity measurement when identifying potential 
impingement impacts – approach velocity, which is the velocity measured just in front of the 
screen face or at the opening of the cooling water intake structure in the surface water source.   
 
The EIR for Poseidon’s Carlsbad desalination project stated the project would have an intake 
flow velocity that would not exceed 0.5 fps and that it would operate consistent with EPA 
guidance for “best technology available” for cooling water intakes, and that under these 
operating conditions the project “would not result in significant impingement effects.”  In 
submittals to Commission and San Diego Regional Water Quality Control Board staffs, Poseidon 
defined its water flow commitment to be no greater than 0.5 fps at the “intake bar racks” or at the 
“entrance to the bar racks.”14 Commission staff interpreted Poseidon’s commitment to be a 
maximum 0.5 fps water flow speed directly in front of the bar racks, where impingement would 
first occur.  In November 2007, the Commission approved the project concluding that the 
project’s intake velocity would be operated consistent with EPA guidance and that impingement 
impacts would be de minimis. 

 
13 On August 4, 2004, EPA published its Final Rule for existing large power plant cooling water intake structures.  
On July 9, 2009, EPA suspended the Rule in response to the 2nd Circuit Court of Appeals decision in Riverkeeper, 
Inc., v. EPA.  The Implementation Memo accompanying the suspension states that permits for such facilities should 
include conditions based on Best Professional Judgment pursuant to 40 CFR 401.14, which cites the continuing need 
to use best technology available. 
 
14 For example, in Exhibit B of its November 9, 2007, letter to Commission staff, Poseidon states that water 
velocities at the intake bar racks during stand-alone operations would be less than 0.5 ft/s. 
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Following the Commission’s approval of the project, and during the Regional Board’s review of 
Poseidon’s Flow, Entrainment and Impingement Minimization Plan, a plan required by 
Poseidon’s NPDES permit, the Commission staff, in consultation with Regional Board staff, 
discovered that a diagram of the intake that was not made available during the Commission’s 
review showed Poseidon would exceed and could not meet the 0.5 fps velocity flow rate just in 
front of the bar racks.15  Poseidon’s response was that it has been consistent throughout the 
agencies’ proceedings that the project’s intake water flows would be 0.5 fps or less at the intake 
bar racks, and that Commission staff calculated the intake velocity at the wrong location.  
Poseidon recently provided a diagram of the intake structure showing that Poseidon is measuring 
its velocity at a location approximately 20 feet seaward of the bar racks (see Exhibit 5.  Please 
note that Exhibit 5 includes an error – Poseidon’s diagram shows an arrow labeled “Coastal 
Commission point of velocity measurement at outlet of the bar racks”; however, Commission 
staff assumed Poseidon was measuring its velocities just on the other side of those bar racks, at 
the point of impingement). 
 
During review of Poseidon’s permit application, Commission staff reasonably interpreted 
Poseidon’s commitment to meet the 0.5 fps velocity standard “at the bar rack” or at the “entrance 
to the bar rack” to be at the point of impingement, directly in front of the bar rack, and not at a 
distance roughly 20 feet away.  Also, by agreeing to meet EPA’s “best technology available” 
standard, staff had no reason to believe Poseidon would measure the velocity rate at a location 
other than the point of impingement.  Poseidon’s proposed measurement point, which would use 
an intake “approach velocity” and not “through-screen velocity,” is not “best technology 
available.”  As further support, the State Water Resources Control Board’s proposed statewide 
policy on Clean Water Act Section 316(b) regulations for existing power plants recommends 
reducing the maximum through-screen design intake velocity to 0.5 fps or less.16   
 
Nevertheless, this is a complex technical issue, and the EPA’s guidance on the section 316(b) 
regulations recognizes that an intake’s velocity can be measured at different locations, for 
example, the approach velocity can be measured just in front of the screen face or at the opening 
of the cooling water intake structure in the surface water source17, all of which are biologically 
important (see, for example, 40 CFR 125.95(b)).  Consequently, when this was presented to the 
Commission, there was the potential for different interpretations, and Poseidon’s proposed 
measurement point is one of several locations that can be used to measure velocity. The 
Commission understood at the time of approval that Poseidon measured its expected velocities at 
the point of impingement at the bar racks and not at the entrance to the intake structure.  
However, the standard for revocation requires intentional inclusion of inaccurate, erroneous or 
incomplete information.  The Commission does not have evidence of intent.  Therefore, the 
Commission finds that this contention does not meet the grounds for revocation. 

 
15 The calculation for determining the velocity of water moving through a pipe or confined channel, such as this 
intake, is the “fundamental flow equation” Q=av, where Q is the intake volume in cubic feet per second, a is the 
cross-sectional area of the channel in square feet, and v is the velocity in feet per second.  The equation illustrates 
the relationship that the larger an intake’s cross-section, the lower the velocity for a given intake volume. 
 
16 Because the Regional Board focused on co-located operations – i.e., with the power plant continuing its 
established operations – it did not address the question of where velocity should be measured. 
 
17 This is the location Poseidon uses to measure its intake velocity. 
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3. Contention: Poseidon intentionally submitted an incomplete and inaccurate description of 
the capacity of the proposed desalination facility.  Poseidon’s September 2009 submittal to the 
California Infrastructure and Economic Development Bank demonstrates a “clear intention” that 
Poseidon intends to expand the capacity of the plant beyond 50 MGD and therefore Poseidon’s 
project description “intentionally included incomplete information, and was inaccurate.”   
 
Analysis: Staff’s review shows that this contention is not supported by other documents in the 
record before the Commission.  Therefore, pursuant to the analysis herein, the Commission finds 
this contention does not support revocation. 
 
In CDP E-06-013, the Commission approved a seawater desalination plant that would produce 
up to about 50 MGD of potable water.  If Poseidon intends to expand the capacity of the plant, it 
must first obtain an amendment to the permit.  During review of an amendment request, the 
Commission would evaluate if there are new or additional effects on coastal resources caused by 
the project amendment request and consider if additional mitigation is needed to bring the project 
into conformity with the Chapter 3 policies of the Coastal Act. 
 
As shown in the revocation request, Poseidon stated in its application to the California Debt 
Limit Allocation Committee that it would secure any issued bonds “by a pledge of any revenues 
generated by additional water sales over and above the precontracted capacity.”  However, 
Poseidon states in its October 15, 2009 response to the revocation request that it is not seeking a 
capacity increase and correctly states that neither its City of Carlsbad approvals nor its Coastal 
Commission approvals would allow such an increase.  Therefore, this contention does not 
establish grounds for revocation of the permit under Section 13105 of the Commission’s 
regulations. 
 
D. Conclusion 
 
For the reasons set forth above, the Commission finds that the request for revocation does not 
satisfy the requirements contained in Section 13105(a) and (b) of the Commission’s regulations 
and therefore the revocation request shall be denied. 
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STANDARD CONDITIONS 

 
1) Notice of Receipt and Acknowledgment: This permit is not valid until a copy of the permit 

is signed by the Permittee or authorized agent, acknowledging receipt of the permit and the 
acceptance of the terms and conditions, and is returned to the Commission office.  

 
2) Expiration: Construction activities for the proposed project must be initiated within two 

years of issuance of this permit. This permit will expire two years from the date on which the 
Commission approved the proposed project if development has not begun. Construction of 
the development shall be pursued in a diligent manner and completed in a reasonable period 
of time. Application for extension of the permit must be made at least six months prior to the 
expiration date.  

 
3) Interpretation: Any questions of intent or interpretation of any condition will be resolved by 

the Executive Director of the Commission (hereinafter, “Executive Director”) or the 
Commission.  

 
4) Assignment: The permit may be assigned to any qualified person, provided the assignee files 

with the Commission an affidavit accepting all terms and conditions of the permit.  
 
5) Terms and Conditions Run with the Land: These terms and conditions shall be perpetual, 

and it is the intention of the Commission and the Permittee to bind all future owners and 
possessors of the subject property to the terms and conditions.  

 
 

SPECIAL CONDITIONS 
 
1) Liability for Costs and Attorneys Fees: The Permittee shall reimburse the Coastal 

Commission in full for all Coastal Commission costs and attorneys fees – including (1) those 
charged by the Office of the Attorney General, and (2) any court costs and attorneys fees that 
the Coastal Commission may be required by a court to pay – that the Coastal Commission 
incurs in connection with the defense of any action brought against the Coastal Commission, 
its officers, employees, agents, successors and assigns challenging the approval or issuance 
of this permit. The Coastal Commission retains complete authority to conduct and direct the 
defense of any such action against the Coastal Commission. 
 

2) Proof of Legal Interest: PRIOR TO ISSUANCE OF THE PERMIT, the Permittee shall 
provide for Executive Director review and approval documentation of the Permittee’s legal 
interest in all property within the coastal zone needed to construct and operate the project, 
including: 
• Lease(s) from the California State Lands Commission for structures on state tidelands.  

Any conflicts between conditions of the lease(s) and those adopted by the Coastal 
Commission shall be presented to the Coastal Commission for resolution.  

• Lease(s) or other forms of approval from the power plant owner allowing the Permittee to 
use portions of the power plant site and Agua Hedionda Lagoon.   

• Lease(s) or other forms of approval from the City of Carlsbad and other local 
governments for the project’s water delivery pipelines. 
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3) Lease and Deed Restriction: PRIOR TO ISSUANCE OF THE PERMIT, the applicant shall 

provide to the Executive Director for review and approval documentation demonstrating that 
the applicant has executed and recorded against its leasehold interest(s) in the property 
governed by this permit a lease restriction (in which any private owner of the fee interest in 
such property shall join or to which it shall agree to be bound), in a form and content 
acceptable to the Executive Director (a) indicating that, pursuant to this permit, the California 
Coastal Commission has authorized development on the Property, subject to terms and 
conditions that restrict the use and enjoyment of the Property; and (b) imposing all of the 
Special Conditions of this permit as covenants, conditions and restrictions on the use and 
enjoyment of the Property. The restriction shall include a legal description of the Property. It 
shall also indicate that, in the event of an extinguishment or termination of the deed 
restriction for any reason, the Standard and Special Conditions of this permit shall continue 
to restrict the use and enjoyment of the Property so long as either this permit or the 
development it authorizes – or any part, modification, or amendment thereof – remains in 
existence on or with respect to the Property.  

 
4) Other Approvals: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee 

shall submit to the Executive Director for review and approval documentation showing that 
the project has obtained final approvals for project construction and operation from the City 
of Carlsbad, the Regional Water Quality Control Board, the California Department of Health 
Services, the National Marine Fisheries Service, and the U.S. Fish and Wildlife Service, or 
documentation showing that these approvals are not needed. 

 
5) Assumption of Risk and Waiver of Liability: The Permittee acknowledges and agrees, on 

behalf of itself and all successors and assigns: (i) that the project site may be subject to 
hazards from seismic events, liquefaction, storms, waves, floods and erosion; (ii) to assume 
the risks to the Permittee and the property that is the subject of this permit of injury and 
damage from such hazards in connection with this permitted development; (iii) to 
unconditionally waive any claim of damage or liability against the Commission, its officers, 
agents, and employees for injury or damage from such hazards; and (iv) that any adverse 
effects to property caused by the permitted project shall be fully the responsibility of the 
landowner.  

 
6) Limits of Development: This permit authorizes the construction and operation of the 

Poseidon Carlsbad Desalination Project and associated infrastructure as described in the 
project description of this staff report, as clarified and modified by these conditions.  

 
7) Final Plans: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee shall 

submit to the Executive Director for review and approval final plans for the project 
components located in the coastal zone.  The Permittee shall undertake development in 
accordance with the approved plans and any changes shall be reported to the Executive 
Director. No material changes within the coastal zone shall occur without a Commission-
approved amendment to this coastal development permit unless the Executive Director 
determines that no amendment is necessary.  Changes to the project requiring review for 
amendment would include changes in the physical, operational, or delivery capacity 
increases, or extension of water supply distribution pipelines beyond those shown on the final 
plans.  
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8) Marine Life Mitigation Plan: PRIOR TO ISSUANCE OF THE PERMIT, the Permittee 

shall submit to and obtain from the Commission approval of a Marine Life Mitigation Plan 
(the Plan) that complies with the following: 
a) Documentation of the project’s expected impacts to marine life due to entrainment and 

impingement caused by the facility’s intake of water from Agua Hedionda Lagoon.  This 
requirement can be satisfied by submitting a full copy of the Permittee’s Entrainment 
Study conducted in 2004-2005 for this project. 

b) To the maximum extent feasible, the mitigation shall take the form of creation, 
enhancement, or restoration of aquatic and wetland habitat. 

c) Goals, objectives and performance criteria for each of the proposed mitigation sites.  It 
shall identify specific creation, restoration, or enhancement measures that will be used at 
each site, including grading and planting plans, the timing of the mitigation measures, 
monitoring that will be implemented to establish baseline conditions and to determine 
whether the sites are meeting performance criteria.  The Plan shall also identify 
contingency measures that will be implemented should any of the mitigation sites not 
meet performance criteria. 

d) Requires submittals of ”as-built” plans for each site and annual monitoring reports for no 
less than five years or until the sites meet performance criteria. 

e) Defines legal mechanism(s) proposed to ensure permanent protection of each site – e.g., 
conservation easements, deed restriction, or other methods. 

 
The Permittee shall comply with the approved Plan.  Prior to implementing the Plan, the 
Permittee shall submit a proposed wetlands restoration project that complies with the Plan in 
the form of a separate coastal development permit application for the planned wetlands 
restoration project. 

 
9)  Change in Seawater Withdrawal: If at any time during the life of the project Poseidon 

proposes or is required to withdraw more than an average flow of 304 MGD of seawater, it 
must obtain first an amendment to this permit. 

 
10) Energy Minimization and Greenhouse Gas Reduction Plan: PRIOR TO ISSUANCE OF 

THE PERMIT, the Permittee shall submit to the Commission a Revised Energy 
Minimization and Greenhouse Gas Reduction Plan that addresses comments submitted by the 
staffs of the Coastal Commission, State Lands Commission and the California Air Resources 
Board.  The permit shall not be issued until the Commission has approved a Revised Energy 
Minimization and Greenhouse Gas Reduction Plan after a public hearing. 

 
11) Public Access Enhancements: PRIOR TO COMMENCEMENT OF OPERATIONS, 

Poseidon shall cause to be dedicated, in accordance with the City of Carlsbad’s Precise 
Development Plan PDP 00-02, the below-described parcels of land.  The dedications shall be 
in the form of easements, title transfers, and/or deed restrictions, whose purpose is to further 
Coastal Act goals of maximizing public access and recreational opportunities along the coast 
in the South Carlsbad Coastal Resource Redevelopment Area and maintaining, restoring and 
enhancing marine resources.  The four sites are: 
• Fishing Beach: public access and parking easement in favor of the City of Carlsbad 

covering approximately 2.4 acres of land along the west shore of Agua Hedionda 
Lagoon. 



Page 6 of 8 
November 3, 2009 
Permit: E-06-013 

 
• Bluff Area: approximately 10.2 acres of land on the west side of Carlsbad Boulevard 

opposite the power plant, which shall be dedicated in fee title to the City of Carlsbad for 
recreational and coastal access uses. 

• Hubbs Site: approximately 2 acres of land along the north shore of Agua Hedionda 
Lagoon to be used for a fish hatchery, aquatic research, and public access, which shall be 
deed restricted to uses such as fish hatchery, aquatic research, and trails. 

• South Power Plant Parking Area: an access easement over approximately 0.3 acres of 
land on the east side of Carlsbad Boulevard near the south entrance of the power plant 
that shall be dedicated to the City of Carlsbad for public parking. 

 
12) Dredging: This permit does not authorize dredging that may be needed to maintain flows to 

the desalination facility’s intake structure.  The Permittee shall submit separate coastal 
development permit applications for proposed dredging operations. 

 
13) Visual Resources: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee 

shall submit to the Executive Director for review and approval a Screening Plan.  
Desalination plant exterior mechanical equipment and facilities, including tanks, heating, air 
conditioning, refrigeration equipment, plumbing lines, duct work and transformers, shall be 
screened from view on all sides visible to the public. The design and material used for 
screening shall be architecturally compatible with the building.  

 
14) Lighting Plan: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee shall 

submit a Lighting Plan to the Executive Director for review and approval.  Exterior lighting 
for the desalination facilities shall serve the purpose of operations, security and safety only. 
The Lighting Plan shall demonstrate that project lighting is shielded from surrounding areas, 
and that only the minimum amount of lighting required for safety purposes is provided to 
avoid adverse effects on surrounding areas. In general, lighting fixtures shall be shielded 
downward and away from the ocean, Lagoon and adjacent properties. Construction of the 
desalination plant and related facilities and improvements shall be in conformance with the 
approved plan.  

 
15) Construction Plan: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee 

shall submit to the Executive Director for review and approval a Construction Plan. The 
Construction Plan shall identify the specific location of all construction areas, all staging 
areas, and all construction access corridors in site plan view in the coastal zone. The Plan 
shall identify any expected disruptions to public access to the shoreline and shall include 
measures to avoid, minimize, or mitigate for those disruptions.  
 
The Plan shall also identify the type and location of erosion control/water quality best 
management practices that will be implemented during construction to protect coastal water 
quality, including the following:  
• Silt fences, or equivalent apparatus, shall be installed at the perimeter of the construction 

areas to prevent construction-related runoff and/or sediment from entering the dunes 
and/or the Pacific Ocean.  

• Grading and land alteration outside of the approved construction zone is prohibited.  



Page 7 of 8 
November 3, 2009 
Permit: E-06-013 

 
• Equipment washing, refueling, and/or servicing shall not take place on the beach or sandy 

dune area. All construction equipment shall be inspected and maintained at an off-site 
location to prevent leaks and spills of hazardous materials at the project site.  

• The construction site shall maintain good construction housekeeping controls and 
procedures (e.g., clean up all leaks, drips, and other spills immediately; keep materials 
covered and out of the rain (including covering exposed piles of soil and wastes); dispose 
of all wastes properly, place trash receptacles on site for that purpose, and cover open 
trash receptacles during wet weather; remove all construction debris from the beach).  

• All erosion and sediment controls shall be in place prior to the commencement of 
construction as well as at the end of each workday. A copy of the approved Construction 
Plan shall be kept at the construction job site at all times and all persons involved with 
the construction shall be briefed on its content and meaning prior to commencement of 
construction. The Permittee shall notify the Executive Director at least three working 
days in advance of commencement of construction, and immediately upon completion of 
construction. The Permittee shall undertake construction in accordance with the approved 
Construction Plan. Any proposed changes to the approved Construction Plan shall be 
reported to the Executive Director. No material changes to the approved Construction 
Plan shall occur without a Commission amendment to this coastal development permit 
unless the Executive Director determines that no amendment is necessary.  

 
16) Storm Water Pollution Prevention Plan: PRIOR TO COMMENCEMENT OF 

CONSTRUCTION, the Permittee shall submit for Executive Director review and approval a 
Storm Water Pollution Prevention Plan (SWPPP).  At minimum the SWPPP shall include the 
following Best Management Practices (BMPs):  
• Gravel bags, silt fences, etc. shall be placed along the edge of all work areas as 

determined appropriate by the City’s construction inspector in order to contain 
particulates prior to contact with receiving waters.  

• All concrete washing and spoils dumping will occur in a designated location.  
• Construction stockpiles will be covered in order to prevent blow-off or runoff during 

weather events.  
• A pollution control education plan developed by the General Contractor and implemented 

throughout all phases of development and construction.  
• Severe weather event erosion control materials and devices shall be stored onsite for use 

as needed.  
 
17) Water Quality Technical Report: PRIOR TO COMMENCEMENT OF 

CONSTRUCTION, the Permittee shall submit for Executive Director review and approval a 
Water Quality Technical Report as specified in the City of Carlsbad Standard Urban 
Stormwater Mitigation Plan (April 2003) (Carlsbad SUSMP) for the post construction 
desalination facility, prepared by a licensed Civil Engineer, which shall include plans, 
descriptions and supporting calculations. The Storm Water Management Plan shall 
incorporate all feasible Best Management Practices (BMPs) designed to reduce, to the 
maximum extent practicable, the volume, velocity and pollutant load of stormwater leaving 
the developed areas of the site. The plan shall include the following criteria:  
• Post-Development peak runoff rates and average volumes shall not exceed pre-

development conditions.  
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• Runoff from all parking areas, turnouts, driveways and other impermeable surfaces (e.g., 

roofs) shall be collected and directed through a system of structural BMPs including 
vegetated and/or gravel filter strips or other media filter devices or other equivalent 
means. The filter elements shall be designed to 1) trap sediment, particulates and other 
solids and 2) remove or mitigate contaminants through infiltration and/or biological 
uptake. The drainage system shall also be designed to convey runoff in excess of this 
standard from the developed site in a non-erosive manner.  

• Provisions for maintaining the drainage and filtration systems so that they are functional 
throughout the life of the approved development. Such maintenance shall include the 
following: 1) the drainage and filtration system shall be inspected, cleaned and repaired 
prior to the onset of the storm season, but not later than September 30th

 
each year and 2) 

should any of the project’s surface or subsurface drainage/filtration structures fail or 
result in increased erosion, the applicant/landowner or successor-in-interest shall be 
responsible for any necessary repairs to the drainage/filtration system and restoration of 
the eroded area.  

• A drainage system approved by the City Engineer to ensure that runoff resulting from 10-
year frequency storms of 6 hours and 24 hours duration under developed conditions, are 
equal to or less than the runoff from a storm of the same frequency and duration under 
existing developed conditions. Both 6-hour and 24-hour storm durations shall be 
analyzed to determine the detention basin capacities necessary to accomplish the desired 
results.  

 
The Permittee shall implement and maintain the Plan for the life of the project.  
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