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STAFF REPORT: APPEAL OF EXECUTIVE  

DIRECTOR DETERMINATION  

DISPUTE RESOLUTION NOs: 5-09-133-EDD and 5-09-134-EDD 

APPLICANTS: David Yeskin (5-09-133); Rachel Staver (5-09-134) 

AGENT: David York, David York Architect and  
 Robert J. Krup, Attorney at Law 
 
PROJECT LOCATION:   323 & 325 La Rambla (Lots 7 & 8, Tract 4947) 
  San Clemente, CA 
 
EDD APPEAL DESCRIPTION: Appeal of the Executive Director’s Determination 

deeming Coastal Development Permit Applications 5-
09-133 and 5-09-134 incomplete, pursuant to Section 
13056(d) of Title 14 of the California Code of 
Regulations. 

 
MOTIONS & RESOLUTIONS:   Motion #1 (relative to 5-09-133) on Page 4 
     Motion #2 (relative to 5-09-134) on Page 5 
 
SUMMARY OF STAFF RECOMMENDATION: 
 
Staff recommends that the Commission concur with the Executive Director’s 
determination that the subject coastal development permit applications are incomplete. 
Commission staff requested several documents, information, and/or types of analyses 
(collectively, “incomplete items”) that staff determined were needed in order to complete 
the applications.  The applicants have objected to all of these requests.   
 
The subject sites are two of 9 vacant lots located along coastal bluffs in the southerly 
area of the City of San Clemente.  These lots are affected by a landslide that extends to 
about 50 feet below the top of bluff.  Seven (7) of these nine lots, including the subject 
sites, have remained vacant since the area was divided into smaller lots in the 1960s.  
The other two (2) of the nine vacant lots were once developed with single family 
residences, but those residences were destroyed in a landslide in 1966, and the lots 
have remained vacant since that time.  Also, the nine-lot area has been the subject of a 
prescriptive rights survey that has shown substantial public use of the subject sites for 
access to the beach and ocean and for public viewing to and along the bluffs, beaches 
and ocean.   
 
Development of these lots is highly constrained by the fact that these are coastal bluffs 
that are highly visible from public vantage points, they are impacted by significant 
geologic hazard, and the need to reserve areas to accommodate the existing and 
historic public use of the properties for public access and viewing.  The Commission 
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and the lots owners have recognized that any effort to seek development approvals for 
each lot individually would significantly limit the range of alternatives that must be 
considered in order to achieve a plan that is consistent with all Coastal Act policies.  
Therefore, in 2007, in conjunction with Commission authorization of development of 
homes on two of the vacant lots (Lots 5 and 6 that were just outside the landslide), the 
owners of those two lots, as well as the owners of five of the other lots (Lots 7-
11)(including the owners that are party to the applications that are the subject of this 
dispute), agreed to participate in the formation of a Memorandum of Understanding 
(MOU) regarding the future development on the remainder of the lots.  The main tenets 
of the MOU were to outline the manner in which the public would continue to have 
access across the lots and to the beach, as well as access to and views from a public 
viewpoint.  As part of that MOU, the applicants agreed to provide a comprehensive 
development plan that involves all of the undeveloped lots.  The idea behind the 
comprehensive plan was to try to find the best possible way to stabilize the site to 
provide public access and view opportunities that were equivalent to the existing access 
and view opportunities, and accommodate residential development, while addressing 
the adverse geologic conditions on the property in a manner that is consistent with 
Coastal Act requirements regarding visual impacts, landform alteration, hazard 
minimization, and avoidance of bluff protective devices that alter natural landforms.  
There could be a variety of ways of carrying out such a project, thus, alternatives would 
need to be considered.  The comprehensive plan was to precede any further 
development and was to be submitted to the Executive Director for review and approval.   
 
Following staff’s issuance of the permits for Lots 5 and 6, in July 2009, Commission 
staff received two applications for development of Lots 7 and 8 with single family 
residences.  However, no comprehensive plan had been developed or submitted for 
Executive Director review.  In its non-filing letter, Commission staff reminded the 
applicants of their obligation, under the MOU, to prepare and submit a comprehensive 
development plan before pursuing any development on the lots.  To date, the applicants 
have submitted a drawing of a comprehensive plan, but no other details.  A drawing 
alone does not demonstrate that the public access and viewpoint improvements, as 
drawn, can be constructed and will be ‘safely usable by the public’ as required in the 
MOU.  The only way the landowners could demonstrate such consistency with the 
requirements of the MOU (and ultimately the requirements of the Coastal Act) would be 
to provide a comprehensive geotechnical analysis including a stabilization plan for the 
entire site (Lots 7-11).  Such analysis must address how stabilization is to be achieved 
in conjunction with any other development on the lot(s) and whether such stabilization is 
consistent with the Coastal Act and will be adequate to make the public access 
improvements and viewpoint safely usable by the public and capable of being 
maintained and/or relocated within the identified easements. Commission staff has held 
that the subject applications cannot be filed complete until a satisfactory comprehensive 
plan including stabilization approach and alternatives analysis is submitted.  This is 
necessary to be sure the planned location of the public access and viewpoint 
improvements in the 9 lot area can be safely constructed and operated, and that homes 
can be accommodated, all in a manner consistent with the Coastal Act.   
 
In this appeal, the applicants are attempting to circumvent the requirements of the MOU 
and to unravel prior efforts at a comprehensive approach to resolving the significant 
issues present at this site.  The applicants have devised a stabilization plan that isolates 
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Lots 7 and 8 from the remainder of the lots and leaves stabilization of the remainder lots 
unresolved.  Addressing these sites apart from the remainder area may foreclose 
environmentally preferable alternatives.  Also, they have identified the location of public 
accessways they would dedicate across Lots 7 and 8, but, with the information provided 
to date, there is no way to be sure that the accessways, public viewpoint and other 
development drawn on the other lots can be carried out safely and in a manner that is 
consistent with the Coastal Act.  Therefore, there is no way to assure that the 
accessways on Lots 7 and 8 are appropriately located such that they will ultimately 
connect with the accessways on the other lots that provide connections to the beach 
and viewpoint. 
 
Furthermore, Commission staff has not yet been provided with enough information to 
determine whether the development proposed on Lots 7 and 8, including the 
stabilization method and location of the homes, could be found consistent with Coastal 
Act policies regarding minimizing landform alteration and avoiding the use of protective 
devices that alter natural landforms.  The information staff has requested would address 
these issues as well.  In fact, without further information staff could only now conclude 
that the development proposed on Lots 7 and 8 does not minimize landform alteration 
and results in the use of protective devices that alters natural landforms.  Therefore, it 
has requested the applicant to submit information so that a takings analysis can be 
appropriately undertaken.  The applicants have objected to the request for this 
information as well. 
 
The disputed incomplete items are necessary for staff’s analysis of the development 
proposals, and for the Commission’s consideration of the CDP applications, to 
determine whether the projects comply with all relevant policies of the Coastal Act.  Due 
to the related nature of the pending coastal permit applications and their incomplete 
status, the subject appeals are being addressed in one staff report. 
 
 
SUBSTANTIVE FILE DOCUMENTS: Memorandum of Understanding Between the 
California Coastal Commission and Ernest F. Alvarez, Jr. and Paulette M. Alvarez, as 
trustees of the Alvarez Family Trust Dated September 23, 2000, Mark D. Cragun, David 
Yeskin, Rachel Staver, David Schneider, Hadi Fakouri, and Carl Grewe Regarding 
Provision of Off-Site Access and Development Phasing of Lots 7, 8, 9, 10, and 11, Tract 
4947, San Clemente, California; Geotechnical letter report re: response to California 
Coastal Commission Notice of Incomplete Applications dated August 6, 2009 Regarding 
Lots 7 and 8 of Tract 4947…dated September 9, 2009 and prepared by Lawson & 
Associates Geotechnical Consulting, Inc.; Geotechnical letter report re: geotechnical 
addendum report and response to City review comments for Lots 7 and 8 of Tract 
4947…dated January 25, 2008 prepared by Lawson & Associates Geotechnical 
Consulting, Inc.; Geotechnical report re: geotechnical grading plan review, lots 7 
through 11 of Tract 4947 and Lots 28 and 29 of Tract 882…dated May 1, 2006 and 
prepared by Lawson & Associates Geotechnical Consulting, Inc.; Coastal Development 
Permit Application File No.s 5-07-056 (Cragun) and 5-07-070 (Alvarez). 
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LIST OF EXHIBITS 
 

1. Location Map 
2. Parcel Map 
3. Undated Letter Received November 2, 2009, from Robert J. Krup and David York 

re: Appeal of October 21, 2009 Notice of Incomplete Applications (w/ Exhibit B 
only, remainder exhibits on file) 

4. Letter dated October 21, 2009, from California Coastal Commission to David 
York and Robert J. Krup re Status of Incomplete Applications 

5. Undated Letter Received September 24, 2009, from Robert J. Krup and David 
York (w/o exhibits, on file) 

6. Letter dated August 6, 2009, from California Coastal Commission to David York 
and Robert J. Krup re Notice of Incomplete Applications 

7. Memorandum of Understanding between the California Coastal Commission and 
the owners of Lots 5-11, Tract 4947, San Clemente, CA 

8. Copy of Section 13053.5 of the California Code of Regulations 
9. Comprehensive Plan For Lots 7-11 Submitted on 9/24/09 
10. Plans for Development of Lot 7 Submitted on 9/24/09 
11. Plans for Development of Lot 8 Submitted on 9/24/09 
12. Public Access Concept Showing Existing OTDs and Applicant’s Plan for Future 

Access and Viewpoint  
 

I. STAFF RECOMMENDATION 
 
Staff recommends that the Commission adopt the following findings and resolutions to 
uphold the Executive Director’s determination that the applications for coastal 
development permits remain incomplete. 

 
MOTION#1: I move that the Commission reject the Executive Director’s determination 

that Coastal Development Permit Application No. 5-09-133 is incomplete. 
 
STAFF RECOMMENDATION ON MOTION #1: 
 
Staff recommends a NO vote on the motion.  Failure of this motion will result in (1) the 
Commission upholding the Executive Director’s determination that the application for 
coastal development permit is incomplete, pursuant to Section 13056 of the 
Commission’s regulations, (2) the coastal development permit application remaining 
unfiled, and (3) the Commission’s adoption of the following resolutions and findings.  A 
majority of the Commissioners present is required to approve the motion. 
 
RESOLUTION #1: 
 
The Commission hereby (1) finds that Coastal Development Permit Application  
No. 5-09-133 is incomplete, pursuant to Section 13056 of the Commission’s regulations, 
and (2) adopts the following findings in support of its decision. 
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MOTION#2: I move that the Commission reject the Executive Director’s determination 
that Coastal Development Permit Application No. 5-09-134 is incomplete. 

 
STAFF RECOMMENDATION ON MOTION #2: 
 
Staff recommends a NO vote on the motion.  Failure of this motion will result in (1) the 
Commission upholding the Executive Director’s determination that the application for 
coastal development permit is incomplete, pursuant to Section 13056 of the 
Commission’s regulations, (2) the coastal development permit application remaining 
unfiled, and (3) the Commission’s adoption of the following resolutions and findings.  A 
majority of the Commissioners present is required to approve the motion. 
 
RESOLUTION #2: 
 
The Commission hereby (1) finds that Coastal Development Permit Application  
No. 5-09-134 is incomplete, pursuant to Section 13056 of the Commission’s regulations, 
and (2) adopts the following findings in support of its decision. 
 

II. APPEAL PROCEDURES 
Pursuant to Section 13056(d) of Title 14 of the California Code of Regulations, an 
applicant may appeal to the commission a determination by the executive director that 
an application is incomplete. The executive director shall schedule the appeal for the 
next commission hearing or as soon thereafter as practicable but in no event later than 
sixty (60) calendar days after receipt of the appeal of the filing determination and shall 
prepare a written recommendation to the commission on the issues raised by the 
appeal of the filing determination. The Commission may overturn the executive 
director’s determination and/or direct the executive director to prepare a different 
determination reflecting the commission’s decision. Otherwise, the executive director’s 
determination shall stand.  
 
In this case, the Commission received the appeals on November 2, 2009.    The 60th 
day after Commission receipt of the appeals is January 1, 2010. Therefore, in 
accordance with Section 13056(d), the subject appeals have been scheduled for the 
December 2009 Commission hearing. 
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III. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 

A. PERMIT APPLICATION BACKGROUND AND APPEAL OF 
EXECUTIVE DIRECTOR’S DETERMINATION DEEMING 
APPLICATIONS INCOMPLETE 

On July 9, 2009, the Commission received Coastal Development Permit (CDP) 
Application Nos. 5-09-133 (Yeskin) and 5-09-134 (Staver) for residential development 
on two adjacent vacant properties. On August 6, 2009, Commission staff sent a letter to 
the applicants’ common agent, notifying him that the applications were incomplete and 
outlining the items that needed to be submitted in order for Commission staff to deem 
the applications complete (Exhibit 6). On September 24, 2009, the Commission 
received a partial response to its letter (Exhibit 5) dated August 6th.  On October 21, 
2009, Commission staff sent a letter to the agent, notifying him that the applications 
remained incomplete for information previously requested and outlined some additional 
information needed in order to fully understand the new information that was submitted 
on September 24th(Exhibit 4).  On November 2, 2009, the applicants’ representatives 
submitted an undated letter (Exhibit 3), appealing the Executive Director’s decision not 
to file the coastal development permit applications. 
 
The subject sites are two of 9 vacant lots located seaward of the first public road inland 
of and parallel to the sea ("first public road"), at the mouth of Toledo Canyon, along 
coastal bluffs within and adjacent to the La Ladera residential community in the 
southerly area of the City of San Clemente (Exhibit 1 and 2).  Seven (7) of these nine 
lots, including the subject sites, were identified on Tract No. 4947, which was filed with 
the County in 1963 (a subdivision with 26 numbered lots), and have remained vacant 
since the filing of the map (Lot No. 5-11, Tract 4947).  The other two (2) of the nine 
vacant lots (Lots 28 and 29 that are part of separate Tract No. 822) were once 
developed with single family residences, but those residences were destroyed in a 
landslide in 1966, and the lots have remained vacant since that time.  The entire nine-lot 
area and the privately owned street, Boca del Canon, are the subject of a prescriptive 
rights survey.  Surveys submitted to date show substantial public use of the subject 
sites, the other seven lots, and Boca del Canon, for the past several decades for access 
to the beach and ocean.  The survey also indicates substantial public use of these 
properties for public viewing to and along the bluffs, beaches and ocean (i.e. visual 
access).   
 
In 2007, the Commission granted CDP No. 5-07-056 (Cragun) and 5-07-070 (Alvarez) 
to develop two of the nine undeveloped lots (Lot No. 5 and 6) with one single family 
residence on each lot.  Those two lots were adjacent to but not within the landslide 
area; the two pending applications are in the landslide.  The Commission required and 
the applicants agreed to offer to dedicate and to construct public accessways across 
Lots 5 and 6 (Exhibit 12).  These applicants, as well as the owners of five of the other 
lots (Lots 7-11), also agreed to participate in the formation of a Memorandum of 
Understanding (MOU) regarding the future development on the remainder of the lots.  
The main tenets of the MOU were to outline the manner in which the public would 
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continue to have access across the lots and to the beach, as well as access to and 
views from a public viewpoint.   
 
The Commission and the applicants recognized that any effort to seek development 
approvals for each lot individually would significantly limit the range of alternatives that 
must be considered in order to achieve a plan that is consistent with all Coastal Act 
policies.  Since there are constraints associated with the development of the lots, such 
as the need to reserve areas to accommodate the existing and historic public use of the 
properties for public access and viewing, and the need to address adverse geologic 
conditions on the property in a manner that is consistent with Coastal Act requirements 
regarding visual impacts, landform alteration, hazard minimization, and avoidance of 
bluff protective devices that alter natural landforms, the applicants agreed to provide a 
comprehensive development plan that involves all of the undeveloped lots.  Although 
applications have not yet been submitted for residential development of three of the 
remaining lots subject to the MOU (Lots 9, 10 and 11), information regarding the 
development of those lots is necessary in order to determine whether the proposed 
accessway and public viewpoint are appropriately sited, can be constructed and 
whether their proposed location would prevent alternative development configurations 
that are environmentally preferable.  The MOU was signed by the applicants of the 
subject applications and was recorded against their land. 
 
The project descriptions for each permit application that are the subject to this dispute 
resolution are as follows: 
 
CDP Application No. 5-09-133 (Yeskin)(323 La Rambla, Lot 7, Tract 4947) 
 
Grade site and install caisson shoring/retaining walls and construct 5,942 sq. ft., 33 ft.-
high, single family residence, plus 703 sq. ft. of decks, including offer to dedicate 5 ft.-
wide public access easement and construct 4 ft.-wide sidewalk within that easement at 
property line along Boca del Canon (adjacent to existing narrow sidewalk), and offer to 
dedicate 5 ft.-wide public access easement and construct 4 ft.-wide sidewalk along 
property frontage within an undeveloped extension of the La Rambla public right-of-
way.(Exhibit 10) 
CDP Application No. 5-09-134 (Staver)(325 La Rambla, Lot 8, Tract 4947) 
 
Grade site and install caisson shoring/retaining walls and construct 6,013 sq. ft., 34 ft.-
high, single family residence plus 606 sq. ft. of decks, including offer to dedicate 5 ft.-
wide public access easement and construct 4 ft.-wide sidewalk within that easement at 
property line along Boca del Canon (adjacent to existing narrow sidewalk), and offer to 
dedicate 5 ft.-wide public access easement and construct 4 ft.-wide sidewalk along 
property frontage within an undeveloped extension of the La Rambla public right-of-way. 
(Exhibit 11) 
 



5-09-133-EDD (Yeskin) & 5-09-134-EDD (Staver) 
 Page 8 

B. ANALYSIS OF APPLICANTS’ APPEALS OF EXECUTIVE 
DIRECTOR DETERMINATION DEEMING APPLICATIONS 
INCOMPLETE 

The applicant’s agent submitted a letter in response to staff’s October 21, 2009, letter 
stating that staff’s information requests were unnecessary and that “[t]he applicants, 
Yeskin and Staver, have provided everything requested and required for the Staff and 
Commission to approve their individual homes to be built” and that the applicants 
wished to appeal the Executive Director’s “incomplete” determination to the Commission 
pursuant to Section 13056(d) of Title 14 of the California Code of Regulations (Exhibit 
3).  Due to the related nature of the proposed development for each application and 
similarity of issues, the items requested by staff in each incomplete letter were nearly 
identical.  The applicants’ objections are addressed individually below, in the order that 
they appear in the subject appeals. 
 
Objection 1a.  Comprehensive Development Plan – Geotechnical Stabilization 
Plan 
 
In staff’s August 6, 2009 incomplete letter to the applicants regarding the CDP 
applications, Commission staff requested they provide a comprehensive development 
plan for Lots 7-11 of Tract 4947, including a comprehensive geotechnical stabilization 
plan for all of the lots, as required by the MOU.  In response, the applicants provided 
drawings titled “Comprehensive Plan for Lots 7, 8, 9, 10 and 11 Tract 4947” that consist 
of preliminary grading plans and floor plans and elevations to construct a home on each 
of those lots (Exhibit 9).  However, there was no geotechnical information provided to 
support the suggested layout.  Therefore, in staff’s October 21, 2009 letter, staff 
requested the applicant submit a geotechnical evaluation of the planned grading and 
stabilization design shown on the comprehensive plan.  Commission staff also advised 
the applicants that based on the drawings of a comprehensive development plan 
submitted, it appeared to staff that the plan raises significant issues as to conformity 
with the requirements of the Coastal Act.   
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives asserted that the preliminary grading plan they had 
previously submitted “meets all the requests of the MOU” and also assert that the 
geotechnical information submitted for the subject lots, 7 and 8, is sufficient.  The 
Commission disagrees. 
 
The MOU (Exhibit 7) contains a number of terms and conditions with which the owners 
of Lots 7-11 agreed to comply.  Among those is Section III, subsection 3, wherein the 
property owners agree to provide a public viewpoint upon the bluff top within Lot 9 
including public access to such viewpoint across Lots 7 and 8.  Furthermore, in Section 
III, subsection 4, the property owners agree to provide a public accessway from La 
Rambla, along Boca del Canon, to the beach, across Lots 7, 8, 10 and 11.  
Furthermore, Section III, subsection 6, states that these accessways and viewpoints are 
to be maintained in perpetuity and must be relocated inland within their easements if 
they are threatened with geological hazard.  Section III, subsection 8 of the MOU, states 
that the owners of Lots 7, 8, 9, 10 and 11 must “…provide a comprehensive plan for and 
agree to construct all improvements necessary to make the Public Viewpoint, Public 
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Accessways and Beach Access safely usable by the public…”[emphasis added].  
Section III, subsection 9, requires the owners of Lots 7-11, to provide for dedication and 
construction of the Public Viewpoint, Public Accessways and Beach Access (herein 
‘public access and viewpoint improvements’) in the comprehensive plan, and to assure 
timely construction of those facilities.  The comprehensive plan is subject to the review 
and approval of the Executive Director.  Finally, Section III, subsection 12, requires the 
landowners to develop the lots consistent with the comprehensive plan approved by the 
Executive Director, but does allow for the submittal of CDP applications for Lots 7 and 8 
separately from any CDP application for Lots 9-11. 
 
The ‘comprehensive plan preliminary grading plan’ (herein ‘applicants drawing’) 
submitted in conjunction with the subject applications does not address all of the 
requirements of the MOU.  The applicants’ drawing is merely a graphical depiction of 
the planned location of the homes and the public access and viewpoint improvements.  
However, a drawing alone does not demonstrate that the public access and viewpoint 
improvements, as drawn, can be constructed and will be ‘safely usable by the public’ as 
required in the MOU.  Furthermore, a drawing does not demonstrate that the public 
access and viewpoint improvements could be maintained in perpetuity in their location 
and/or whether such improvements could be relocated inland within the easements that 
the landowners are depicting if they are threatened with geological hazard.  The only 
way the landowners could demonstrate such consistency with the requirements of the 
MOU (and ultimately the requirements of the Coastal Act) would be to provide a 
comprehensive geotechnical analysis including a stabilization plan for the entire site 
(Lots 7-11).  Such analysis must address how stabilization is to be achieved in 
conjunction with any other development on the lot(s) and whether such stabilization is 
consistent with the Coastal Act and will be adequate to make the public access 
improvements and viewpoint safely usable by the public and capable of being 
maintained and/or relocated within the identified easements.  This information is also 
necessary in order to ensure that approval of the accessway and public viewpoint 
locations does not foreclose environmentally preferable alternatives regarding future 
residential development. 
 
In conclusion, the Commission finds that the comprehensive geotechnical stabilization 
plan is information necessary for the Commission’s consideration of the subject 
applications and their consistency with the Chapter 3 policies of the Coastal Act. 
Therefore, the Commission concurs with the Executive Director’s determination 
regarding filing. 
 
 
Objection 1b/c.  Comprehensive Development Plan – Alternatives Analysis 
 
In its August 6, 2009 incomplete letter to the applicants, Commission staff requested 
that the applicants identify alternatives for stabilizing and developing the site in a 
manner that is consistent with the Coastal Act and among other issues, that minimizes 
landform alteration.  Toward that goal, staff requested the applicants to identify the 
safest places to place development on the lots and to provide alternatives that 
concentrate development in those areas.  The applicants did not provide such an 
analysis and responded that their desire is to develop the lots in their existing 
configuration and in the manner proposed.  In its October 21st letter, Commission staff 
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reiterated its concerns that the proposed manner of stabilizing and developing the lots 
could not be found consistent with Coastal Act requirements regarding minimizing 
landform alteration and avoiding the use of protective devices that substantially alter 
natural landforms to assure the stability of the proposed development.  Commission 
staff restated and rephrased its request that the applicants look at the overall stability of 
the site (Lots 7-11) to see what level of development is suitable and explain where it will 
be possible to safely construct homes without relying on landform alteration and 
protective devices that substantially alter natural landforms.  Commission staff also 
stated that if there are no areas that can be developed without reliance on landform 
alteration and/or protective devices that substantially alter natural landforms, that the 
applicant needs to identify the areas that can be safely developed with the least amount 
of landform alteration.  The analysis needed to be prepared by an appropriately 
qualified professional. 
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives’ state, in reference to geological information previously 
submitted, that they have “utilized the most advanced and all encompassing 
geotechnical method of analysis” and that they had previously identified alternatives 
including mass grading the site and use of a bluff tieback wall system.  The applicants’ 
representatives also claim that they have “designed at 150% safety ratio with no land 
form alteration”.   
 
The ‘alternatives analysis’ provided to staff was comprised of eight sentences in a bullet 
point format written by the applicants’ architect and attorney, neither of whom is 
licensed to supply analysis that should be undertaken by a geologist or civil engineer.  
The geologic reports submitted with the applications did not contain analysis of the 
‘mass grading’ and ‘bluff tieback wall system’ that was briefly described in the 
November 2nd letter.  Even a cursory review of the ‘comprehensive plan’ drawing shows 
significant grading and landform alteration to support development.  The geologic 
information submitted only considers the stability of Lots 7 and 8, and not the overall 
stability of Lots 7-11.  Also, there is no analysis of whether there are any areas on the 
site that could be developed without relying on landform alteration and protective 
devices that alter natural landforms.  While the applicants make certain claims, they 
have not provided the technical documentation or analysis to support them.   
 
In its future consideration of the subject applications, the Commission must consider 
alternatives to the proposed projects to determine if there is an alternative that would 
lessen or avoid significant environmental impacts to such an extent that it would be 
consistent with Section 30253’s mandate to minimize risks to life and property while 
avoiding construction of protective devices that would substantially alter natural 
landforms. As such, staff requested that the applicants provide information regarding 
potential alternatives to the proposed development. 
 
In conclusion, the Commission finds that the alternatives analysis prepared by a 
qualified professional is information necessary for the Commission’s consideration of 
the subject applications and their consistency with the Chapter 3 policies of the Coastal 
Act. Therefore, the Commission concurs with the Executive Director’s determination 
regarding filing. 
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Objection 2a/b (Stability Analysis) & 4a/b (Geologic Review) – Relating to Stability 
Analysis 
 
In its August 6th letter, and again in its October 21st letter, Commission staff requested 
submission of seismic slope stability analyses for the proposed development.  Instead, 
the applicants’ response provides reasons for not providing such analysis.  As required 
in Section 30253 of the Coastal Act, Commission staff explained that we need 
quantifiable assurance that the proposed development will be safe.  In addition, the 
quantitative analysis would help identify areas where development is possible that is 
safe and stable without reliance on protective structures that substantially alter natural 
landforms either now or in the future.  Staff identified certain types of quantitative 
analysis that it wanted but offered the applicant the opportunity to quantify stability in 
other ways. 
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives state that their geotechnical consultant has assured that the 
Lots 7 and 8 can be adequately stabilized independent of stability on adjacent lots.  The 
applicants explain, again, their rationale for not relying on the type of quantitative 
analysis that staff had identified, but did not attempt to quantify stability in other ways 
than staff identified. 
 
Section 30253 of the Coastal Act requires that new development assure stability and 
structural integrity and minimize risks to life and property in areas of high geologic 
hazard.  To date no quantifiable assurance of the stability of the development of the 
entire site (Lots 7-11) has been provided.  Without such information the Commission 
cannot make findings of consistency with Section 30253 of the Coastal Act.  Therefore, 
the Commission concurs with the Executive Director’s determination regarding filing. 
 
Objection 2a/b (Stability Analysis) & 4a/b (Geologic Review) – Relating to 
Geologic Review 
 
In its October 21st letter, Commission staff advised the applicants that it will be seeking 
geologic review of all of the geologic information provided, including review of the issue 
of slope stability analyses for the proposed development (once received).  Commission 
staff advised the applicant that the review would be conducted by a geologist under the 
direction of the Commission and that the applicant would be required to pay for that 
review as part of the filing of the application if such review needed to be undertaken by 
a third party reviewer.   
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives state that their own geologic information that has been 
submitted, in conjunction with review of that information by the City, is adequate and 
that any further review should be conducted by Commission staff after the application 
has been filed complete.  Although not explicitly stated, the applicants presumably also 
object to paying for any additional geologic review required by the Commission.   
 
While the applicant and City have conducted a certain level of geologic review, it is clear 
such review has not been conducted in a manner that is mindful of the mandates of 
Chapter 3 of the Coastal Act.  The applicants have submitted a geologic report titled 



5-09-133-EDD (Yeskin) & 5-09-134-EDD (Staver) 
 Page 12 

Geotechnical Grading Plan review, Lots 7 through 11 of Tract 4947 and Lots 28 and 29 
of Tract 882 dated May 1, 2006.  That document provides some history of the site and 
the geologic setting and characterizes the landslide and geologic structure of Lots 7-11, 
28/29.  That report provides a slope stability analysis stating there is a landslide on the 
site and that the site has a factor of safety of less than 1.5 and then goes on to 
recommend an array of caissons and caisson-supported walls throughout the site for 
stabilization purposes.  No alternatives are identified in the report.  The City of San 
Clemente reviewed that report and provided a number of comments in a transmittal 
dated March 27, 2007 that raises questions about many elements of the stabilization 
concept identified in the May 2006 report.  In one statement the City says “…all 
concerned parties are to realize that this is an all or nothing design for all of the lots.  
Acceptable stability of the landslide mass can only be achieved by the method 
presented if the entire program of landslide piercing caissons is implemented.”  A 
subsequent report, dated January 25, 2008, responds to the City’s March 2007 
comments with a new stabilization design that isolates Lots 7 and 8 from Lots 9-11 and 
28/29 and does not attempt to identify stabilization measures for those other lots.  
Again, no alternatives are considered in the report.  No evidence of subsequent review 
of the January 2008 report by the City was submitted.  Commission staff sent a letter in 
August 2009 (Exhibit 6) requesting additional geotechnical information.  In response, a 
letter report titled “Response to California Coastal Commission Notice of Incomplete 
Applications dated August 6, 2009 Regarding Lots 7 and 8 of Tract 4947…” dated 
September 9, 2009 was submitted.  This time, the applicants provided a copy of the 
City’s April 14, 2008 review of the January 2008 report.  In it’s transmittal the City 
accepts the report but also requests additional information.  The applicant did not 
provide any evidence that it supplied the information the City requested nor whether the 
City was satisfied.  Furthermore, the applicants’ September 2009 submittal was not fully 
responsive to Commission staff’s request as is discussed elsewhere in these findings 
and outlined in Commission staff’s October 21, 2009 letter (Exhibit 4) which the 
applicants are now appealing.   
 
Section 13053.5. of Title 14 of the California Code of Regulations states, in part, that an 
applicant must provide all information and resources deemed necessary by the 
Executive Director to determine the consistency of the proposed development with the 
Coastal Act.  In this case, the Executive Director has determined that additional 
geologic review of all required geotechnical information by a third party reviewer under 
the direction of the Commission is necessary to determine whether the proposed 
development is consistent with the Chapter 3 policies of the Coastal Act, that it is the 
preferred alternative, that it does not foreclose environmentally preferable alternatives, 
and that it includes any feasible mitigation measures available to substantially lessen 
the significant adverse impacts which the development may have on the environment.  
Without such information the Commission cannot make findings of consistency with the 
Coastal Act.  Therefore, the Commission concurs with the Executive Director’s 
determination regarding filing. 
 
Objection 3.  Lot 9 Stability and Rate of Erosion
 
In response to the applicants’ provision of the comprehensive preliminary grading plan 
drawing, Commission staff requested in its October 21st letter that the applicants provide 
information about the stability of Lot 9 and the public viewpoint depicted on that site and 
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whether the home planned for that site or viewpoint would be threatened by erosion or 
other geologic stability issues over their life.  Staff requested a geologic analysis that 
documents the historic and anticipated future rate of erosion at that site along with an 
analysis of if or when the viewpoint or the home would be threatened by such erosion 
and whether the viewpoint or home would need to be stabilized with any protective 
devices either at the time of its development or in the future. 
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives state that Lot 9 is not part of the subject application and that 
information regarding that lot need not be submitted at this time. 
 
The stability of Lot 9 and the planned location of the public access and viewpoint 
improvements are relevant to the development now being contemplated on Lots 7 and 
8.  All of the subject lots are constrained in some fashion by geologic stability issues 
and the presence of prescriptive use.  As provided in the MOU, areas must be reserved 
to accommodate the existing and historic public use of the properties for public access 
and viewing and future development must address adverse geologic conditions on the 
property in a manner that is consistent with Coastal Act requirements regarding visual 
impacts, landform alteration, hazard minimization, and avoidance of bluff protective 
devices that substantially alter natural landforms.  The Commission previously 
concluded and the landowners agreed that these issues would be best addressed in the 
context of a comprehensive development plan that involves all of the undeveloped lots.  
It is not possible to determine whether the location of the public access and view 
improvements on Lots 7-11 depicted on the ‘comprehensive plan’ drawing are 
appropriate without also having information on the stability of all of the lots and the 
manner in which they are to be stabilized.  Without such information the Commission 
cannot make findings of consistency with Section 30253 of the Coastal Act.  Therefore, 
the Commission concurs with the Executive Director’s determination regarding filing. 
 
 
Objection 5.  Lot 9 View Impacts 
 
In response to the applicants’ provision of the comprehensive preliminary grading plan 
drawing, Commission staff requested in its October 21st letter that the applicants provide 
information about development of Lot 9 shown on the plan of an above-grade house.  
Commission staff requested that the applicants provide a public view impact analysis of 
this development, particularly from the public access along La Rambla and the ‘public 
drive’ and from the street. 
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives state Lot 9 is not part of the present application, thus, a view 
analysis of development on that Lot should not be required to file the applications for Lot 
7 and 8.   
 
Commission staff’s request for information about the impacts of development on Lot 9 
stem from the requirement in the MOU for a comprehensive development plan for all of 
Lots 7-11.  According to the MOU, the Executive Director is required to review and 
approve the comprehensive plan submitted by the applicants.  However, the Executive 
Director must have complete information about the impacts of the development shown 
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on the comprehensive plan before giving any authorization of it.  In this case, the siting 
of residential development on Lot 9 could have impacts on the siting of the public 
access and viewpoint improvements shown on the comprehensive plan.  If the siting of 
residential development on Lot 9 has adverse impacts on views from the public access 
improvements on Lot 7 or 8 (or any of the other lots) and/or from the public viewpoint, 
and there are feasible alternatives and/or mitigation that would avoid or minimize those 
impacts, then the Executive Director could not approve the comprehensive plan.  
Without such information the Commission cannot make findings of consistency with 
Section 30251 of the Coastal Act.  Therefore, the Commission concurs with the 
Executive Director’s determination regarding filing. 
 
 
Objection 6. Public Access Across Lot 11
 
In response to the applicants’ provision of the comprehensive preliminary grading plan 
drawing, Commission staff requested in its October 21st letter that the applicant provide 
information about the alignment of a beach access pathway that is shown on the plan 
that crosses Lot 11.  Commission staff requested information about the alignment of the 
beach access pathway shown, its visibility from the beach, and the presence of any 
obstructions in the area that might hinder the use of the beach access pathway that is 
shown on the comprehensive plan.   
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives’ state that Lot 11 is not part of the present application, thus, 
the information requested should not be a filing requirement for the applications for Lot 
7 and 8.  Nevertheless, the applicants representatives provided a minimal response to 
the questions in that they said the beach access path across Lot 11 would have 
“…more visibility from the beach to the street…”.   
 
Commission staff’s request for information about the location of the beach access path 
across Lot 11 stems from the requirement in the MOU for a comprehensive 
development plan for all of Lots 7-11.  According to the MOU, the Executive Director is 
required to review and approve the comprehensive plan submitted by the applicants.  
However, the Executive Director must have complete information about the impacts of 
the development shown on the comprehensive plan before giving any authorization of it.  
In this case, the siting of the beach access path across Lot 11 may not be appropriate.  
While the applicants’ representatives statement partly answers the questions asked by 
staff -if accurate- it does not fully address the issue or respond to all of the questions 
asked.  Photographs of the area available on web based mapping programs such as 
Bing.com and Google maps suggest that there are physical obstructions between the 
beach and the entry point to the beach access path shown on the comprehensive plan.  
If there are such obstructions or other impediments to access (physical or legal), then 
the alignment of the beach access path across Lot 11 may not be appropriate. 
 
If the siting of the beach access path across Lot 11 isn’t appropriate, then the alignment 
of public access improvements on Lot 7 or 8 (or any of the other lots) may also not be 
appropriate.  Without such information the Commission cannot make findings of 
consistency with the public access and recreation policies of the Coastal Act.  
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Therefore, the Commission concurs with the Executive Director’s determination 
regarding filing. 
 
Objection 7.  Access Dedications (between Lot 6 and Lots 7/8)
 
In its August 6th letter, and again in its October 21st letter, Commission staff requested 
that written evidence that the owner of Lot 6 will provide an access dedication over part 
of their lot in order to accommodate the alignment of the planned public access 
improvements across Lots 7 and 8.  If such written evidence could not be supplied, then 
staff requested that the applicants identify an alternative alignment that did not rely upon 
dedication of an access easement on Lot 6.   
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants’ representatives state that the owner of Lot 6 has recorded access 
dedications in the past and would do so in this case as well.  However, no written 
evidence from the owner of Lot 6 has been supplied.  
 
Section 30601.5 of the Coastal Act states:  
 

Where the applicant for a coastal development permit is not the owner of a fee 
interest in the property on which a proposed development is to be located, but 
can demonstrate a legal right, interest, or other entitlement to use the property for 
the proposed development, the commission shall not require the holder or owner 
of any superior interest in the property to join the applicant as coapplicant.  All 
holders or owners of any other interests of record in the affected property shall 
be notified in writing of the permit application and invited to join as coapplicant.  
In addition, prior to the issuance of a coastal development permit, the applicant 
shall demonstrate the authority to comply with all conditions of approval. 

 
Since the owners of Lots 7 and 8 are proposing development on their lots that relies on 
development within Lot 6, the owners of Lots 7 and 8 must demonstrate their legal 
ability to undertake the development on Lot 6. 
 
If the owners of Lots 7 and 8 are unable to get the owner of Lot 6 to agree to the 
dedication of a public access easement on Lot 6 and construction of a connective public 
accessway between Lots 6, 7 and 8, then the owners of Lots 7 and 8 will need to find an 
alternative way to link the accessway on their lots with the access along La Rambla.  
Since the development of Lots 7 and 8 will interfere with existing access, the only way 
the Commission could find that development consistent with the public access and 
recreation policies of the Coastal Act is to be assured that equivalent alternative access 
is being provided across Lots 7 and 8.  Therefore, the Commission concurs with the 
Executive Director’s determination regarding filing. 
 
 
Objection 8.  Public Access Across Lots 7 & 8
 
In response to the applicants’ provision of the comprehensive preliminary grading plan 
drawing, Commission staff requested in its October 21st letter that the applicant provide 
information about whether stairs within a proposed sidewalk/public access pathway 
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along the northwesterly side of Lot 7 (along the ‘public drive’ extension of La Rambla) 
present any problem with satisfying Americans with Disability Act (ADA) requirements.   
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, while 
somewhat unclear, it appears that the applicants’ representatives state that the 
accessway on Lots 7 and 8 won’t be ADA compliant until improvements are also made 
on Lot 9.  The applicants also state that “…the technical requirements for ADA 
compliance are an issue for the City, not the Coastal Commission.”  However, pursuant 
to the MOU, the applicants must demonstrate the public access improvements are able 
to be constructed and open for public use in perpetuity.   
 
Commission staff requested the information about ADA compliance for the very reason 
the applicant states (i.e. that ADA compliance is an issue for the City), and because 
handicap accessibility is also a factor to be considered in any public access plan.  The 
public accessways and viewpoint are to be offered for dedication to a public or non-
profit entity.  ADA compatibility is sometimes an issue that entities, like the City, 
consider when determining whether to accept and maintain an offered accessway.  
Therefore, Commission staff requested the information. 
 
As explained by the applicants, it appears the design they have chosen will not be ADA 
compatible until development occurs on an adjacent lot.  Commission staff does not 
believe such a plan would be acceptable and thus will likely require the applicant to 
provide an ADA compliant design that does not rely upon development of the adjacent 
lot. 
 
Objection 9.  Takings Information
 
In its August 6th letter, and again in its October 21st letter, Commission staff requested 
that the applicants submit information that would allow for a takings analysis.  A limited 
response was provided in the applicants’ response but it did not include all of the 
information staff requested. 
 
In the applicants’ response and November 2nd appeal of staff’s non-filing letter, the 
applicants supply the same non-responsive information they provided to staff in their 
August 6, 2009 letter.  They also reassert that the subject sites are “…not located in a 
… coastal hazard area”  and that “…there are no Coastal Act policies that may prohibit 
development…” of homes on the subject lots.  Finally the applicants’ representatives 
state that staff’s request for information “…will be deemed to have effected a total 
regulatory taking of the applicants’ property, and those of the adjacent landowners, 
without compensation in violation of the Fifth Amendment of the U.S. Constitution as 
applicable through the Fourteenth Amendment; and may be deemed an interference of 
such magnitude such as to restrict the exploitation of the applicants property interests; 
and interference with applicants’ primary expectations concerning use of the property.” 
 
Here, staff’s mere request for information has generated a takings claim by the 
applicants.  Clearly, if there is a Commission action that is not in keeping with the 
applicants’ expectations there is a high likelihood that a takings claim will be made then 
as well.  Thus, the request for information to analyze the potential for such a claim is 
relevant in this case.  
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Furthermore, Commission staff believes the presence of significant geologic hazards on 
the site (i.e., the landslide) renders these sites to be within a significant coastal hazard 
area.  There are a number of Coastal Act policies that are applicable to the proposed 
development, including but not limited to Section 30253 of the Coastal Act which 
requires that new development “assure stability and structural integrity…[without 
reliance on] protective devices that would substantially alter natural landforms along 
bluffs and cliffs.”  Furthermore, Section 30251 of the Coastal Act requires that permitted 
development “minimize the alteration of natural landforms”.  As it now stands, 
Commission staff does not believe it could find the proposed development consistent 
with either of these policies since the proposed development relies on protective 
devices (in the form of caisson supported foundation systems and retaining walls) and 
causes significant landform alteration.  Therefore, Commission staff’s request for 
information that is needed in order to address the potential for a takings remains 
relevant, particularly in the absence of any changes to the development proposed on 
the subject lots.  If the information provided is sufficient to establish that requiring full 
compliance with the Chapter 3 policies of the Coastal Act would result in a taking, 
Section 30010 of the Coastal Act authorizes the Commission to approve development 
to the extent necessary to avoid a taking.  In the absence of the requested information, 
the Commission would not have an evidentiary basis to allow development that would 
otherwise be inconsistent with Coastal Act requirements in order to avoid a taking.  
Therefore, the Commission concurs with the Executive Director’s determination 
regarding filing. 
 
 

C. CONCLUSION 

The Commission concurs with the Executive Director’s determination that the subject 
coastal development permit applications are incomplete.  The Commission concludes 
that all of the information requested by staff is necessary for staff’s analysis of the 
development proposals, and for the Commission’s consideration of the CDP 
applications to determine whether the projects comply with all relevant policies of the 
Coastal Act. 
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY                                                                            ARNOLD SCHWARZENEGGER, Governor 
 

CALIFORNIA COASTAL COMMISSION 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 
(562) 590-5071 

 

October 21, 2009 
 
David York    Robert J. Krup, Attorney at Law 
David York Architect   31103 Rancho Viejo Road, Suite 2145 
12 W. Avenida San Gabriel  San Juan Capistrano, CA 92675 
San Clemente, CA 92672 
 
Re: STATUS OF INCOMPLETE APPLICATIONS 
 Application No. 5-09-133 (Yeskin) & 5-09-134 (Staver) 
 323 & 325 La Rambla, San Clemente, CA (Lot No.s 7 & 8, Tract 4947) 
 
Dear Mr. York & Mr. Krup: 
 
Commission staff sent you a letter dated August 6, 2009, requesting additional information to 
complete the above-named applications.  On September 24, 2009, Commission staff received a 
response from you.  Commission staff have reviewed the information submitted and determined 
that the applications remain incomplete, pending receipt of information previously requested and 
additional information necessary to clarify the information most recently submitted.  The 
applications remain incomplete for the following: 
 
Comprehensive Development Plan.  Commission staff previously requested that you prepare 
and submit a comprehensive development plan for Lots 7-11 of Tract 4947, as required by the 
previously signed memorandum of understanding.  In your latest response you provided drawings 
titled “Comprehensive Plan for Lots 7, 8, 9, 10 and 11 Tract 4947” that consist of preliminary 
grading plans and floor plans and elevations to construct a home on each of those lots.  However, 
there was no geotechnical information provided to support the suggested layout.  Previously 
submitted geotechnical information relates to a different stabilization design than appears to be 
being used with this comprehensive development plan.  Therefore, Commission staff would need 
you to submit an updated geotechnical evaluation of the planned grading and stabilization design 
shown on the comprehensive plan in order for us to give it further consideration and  you should 
submit that information if you wish for us to give it further consideration.  However, as discussed 
further below, based on the limited information we have on this comprehensive plan it appears that 
the plan raises significant issues as to conformity with the requirements of the Coastal Act.   
 
Commission staff previously requested that you identify alternatives for stabilizing and developing 
the site in a manner that is consistent with the Coastal Act and among other issues, that minimizes 
landform alteration.  Toward that goal, we also asked that you look at changing the arrangement of 
the existing land division such that development could be concentrated into those areas where it is 
safest to develop.  Your response did not provide such analysis.  It simply states that the 
landowners want to develop the lots in their existing configuration and that the manner proposed 
on Lots 7 and 8 involves the least amount of landform alteration.  Unfortunately, Commission staff 
does not believe the proposed manner of stabilizing and developing the lots can be found 
consistent with Coastal Act requirements regarding minimizing landform alteration and avoiding the 
use of protective devices to assure the stability of the proposed development.  Perhaps our prior 
request was unclear, thus, I’ll explain our request for an alternatives analysis in a different way, as 
follows: 
 
Lots 7-11 are areas of high geologic hazard.  The Coastal Act requires that new development 
minimize risk to life and property and not rely on protective devices/retaining structures and 
significant landform alteration in order to do so.  Due to hazards and visual impacts, among other 
issues, development should also not be located on bluff faces.  At least three of the subject lots 
include bluff face areas and the comprehensive plan provided to us shows development on the 
bluff face.  We are asking you to explain where it will be possible to construct homes and how this 
area can it be developed safely without relying on landform alteration and protective devices, 
avoiding construction on bluff faces, while assuring adequate safety for the development.  We don’t 
see how the proposed projects, or the comprehensive plan, meet those standards.  Thus, we are 

5-09-133-EDD & 5-09-134-EDD
Exhibit 04



Status of Incomplete Applications 
5-09-133 & 5-09-134 

Page 2 of 3 
 

encouraging you to look at the overall stability of the site (Lots 7-11) to see what level of 
development is suitable.   
 
So, assume that Lots 7, 8, 9, 10 and 11 are a single lot.  Identify the location(s), if any, of area(s) of 
land where development can be constructed without reliance on significant landform alteration (e.g. 
mass grading the site) and/or the installation of significant protective devices such as the proposed 
deepened foundation systems (e.g. caissons) and retaining walls.  Such analysis would need to be 
conducted by a qualified professional, such as the project geotechnical engineer.  If such area(s) 
can be identified, also explain how many residential units could the placed in that area.  If there are 
no areas that can be developed without reliance on landform alteration and protective devices, 
identify the areas that can be developed with the least amount of landform alteration and either no 
or minimal use of protective devices.  Again, explain how many residential units could be 
constructed in that area.  We understand that the outcome of this analysis may not be the project 
you wish to propose.  Nevertheless, we need such an analysis in order to continue to process your 
applications. 
 
Stability Analysis.  Commission staff requested submission of seismic slope stability analyses for 
the proposed development.  Your latest response provides reasons, again, for not providing such 
analysis.  We understand you may have reasons for not providing the analysis requested.  
However, we need assurance that the proposed development will be safe.  In addition, we’re 
requesting this analysis, in part, to find areas where development is possible that is safe and stable 
without reliance on protective structures either now or in the future.  Therefore, we want some 
quantification of the stability.  If you want to quantify stability in other ways, we can refer that 
quantification to our third party geologic reviewer, as discussed below, under ‘geologic review’.   
 
Lot 9, stability and rate of erosion.  The comprehensive plan depicts a public viewpoint on Lot 9 
that is constructed near the bluff edge identified by you.  In addition, a home is planned for that lot.  
Commission staff need to understand whether the home or viewpoint would be threatened by 
erosion or other geologic stability issues over their life.  Therefore, please provide a geologic 
analysis that documents the historic and anticipated future rate of erosion at that site along with an 
analysis of if or when the viewpoint or the home would be threatened by such erosion.  
Furthermore, the geologic analysis must look at stability issues on that property and identify 
whether the viewpoint or home would need to be stabilized with any protective devices either at the 
time of its development or in the future.   
 
Geologic Review. Commission staff will be seeking review of all of the geologic information 
provided, including review of the issue of slope stability analyses for the proposed development.  
Pending the outcome of that review, Commission staff may insist on the provision of the previously 
requested seismic slope stability analyses, or different analyses.  Once we have received all 
required technical documents and plans, the Commission will select a geologist to review all 
information on geological conditions at the site.  In all likelihood, the review will be conducted by 
the California Geological Survey on behalf of the Commission.  You will be required to pay for that 
review and the application filing will not occur until the geologic review is completed and all fees 
are paid (and any other filing requirements are met). 
 
Lot 9 view impacts.  Development of Lot 9 in the comprehensive plan includes an above-grade 
house.  Please provide a public view impact analysis of this development, particularly from the 
public access along La Rambla and the ‘public drive’ and from the street. 
 
Public access across Lot 11.  The existing footpath across Lot 11 to the beach crosses in a 
diagonal fashion with its seaward endpoint north of an existing utility building that is seaward of Lot 
11.  This path is visible from the beach.  In the comprehensive plan, this access is moved to the 
southwest to a paved pathway with stairs running straight across Lot 11 along that lots 
southwesterly property line such that the seaward endpoint is just south of the existing utility 
building.  If the endpoint were relocated to this area are there any obstructions or other conditions 
in that area seaward of the end point that would deter public access and use of the access across 
Lot 11?  How would the public see the access path from the beach if it were relocated to this area?  
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Access Dedications.  Your latest letter states that the owner of Lot 6 will provide an access 
dedication over part of their lot in order to accommodate the planned public access improvements.  
However, there was no written indication from the owner agreeing to do so.  Please provide such 
written evidence of identify other alternatives that can be accomplished without reliance on access 
across Lot 6. 
 
Public access across Lots 7 & 8.  The plans provided show stairs within a proposed 
sidewalk/public access pathway along the northwesterly side of Lot 7 (along the ‘public drive’ 
extension of La Rambla).  Does the presence of stairs present any problem with satisfying 
Americans with Disability Act (ADA) requirements?  How would individuals that are unable to use 
the stairs, get around them?  Also, this walkway is adjacent to a slope on both Lots 7 and 8; is any 
safety fencing needed in such cases and if so what type of fencing is proposed.  Any fencing used 
should minimize visual impacts. 
 
Takings Information. Commission staff previously requested that you submit information that 
would allow for a takings analysis.  A limited response was provided but did not include all of the 
information staff requested.  Your rationale for not providing the information is your conclusion, in 
part, that the site isn’t a coastal hazard area and that there are no policies in the Coastal Act that 
would prohibit the development of the subject sites for residential purposes.  Commission staff 
believes the presence of significant geologic hazards on the site (i.e. landslide) renders these sites 
to be within a significant coastal hazard area.  There are a number of Coastal Act policies that are 
applicable to the proposed development, including but not limited to Section 30253 of the Coastal 
Act which requires that new development “assure stability and structural integrity…[without reliance 
on] protective devices that would substantially alter natural landforms along bluffs and cliffs.”  
Furthermore, Section 30251 of the Coastal Act requires that permitted development “minimize the 
alteration of natural landforms”.  As it now stands, Commission staff does not believe it could find 
the proposed development consistent with either of these policies since the proposed development 
relies on protective devices (in the form of caisson supported foundation systems and retaining 
walls) and causes significant landform alteration.  Therefore, our prior request remains relevant.  
Thus, please provide all of the information previously requested.   
 
Please let me know if you have any questions, or wish to discuss further. 
 
Sincerely, 
[original signed by] 
 
Karl Schwing 
Supervisor, Regulation & Planning 
 
 

5-09-133-EDD & 5-09-134-EDD
Exhibit 04



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

1 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

2 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

3 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

4 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

5 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

6 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

7 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

8 of 9



5-09-133-EDD & 5-09-134-EDD
Exhibit 05

9 of 9



STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY                                                                            ARNOLD SCHWARZENEGGER, Governor 
 

CALIFORNIA COASTAL COMMISSION 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 
(562) 590-5071 

 
August 6, 2009 
 
David York 
David York Architect 
12 W. Avenida San Gabriel 
San Clemente, CA 92672 
 
Re: NOTICE OF INCOMPLETE APPLICATIONS 
 Application No.s 5-09-133 (Yeskin) & 5-09-134 (Staver) 
 323 & 325 La Rambla, San Clemente, CA (Lot No. 7 & 8, Tract 4947) 
 
Dear Mr. York: 
 
On July 9, 2009, our office received the subject coastal development permit applications.  The 
proposed projects are to construct two single family residences on two vacant lots.  We have 
reviewed all of the materials you have submitted and have concluded that additional information 
needs to be submitted in order to complete your applications and schedule them for a public 
hearing.  Please accept this letter as notification that your applications are incomplete pending 
receipt of additional information necessary for a thorough analysis of your project by Commission 
staff.  In order to complete your applications please submit the following: 
 

• Comprehensive Development Plan.  A Memorandum of Understanding (MOU) was 
executed between the Commission and the owners of the subject lots and Lots 5-6 & 9-11 
in 2008.  That MOU was recorded against all the subject lots and is therefore known to the 
applicants.  Among the many provisions of the MOU is a requirement that a 'comprehensive 
plan' be prepared that addresses how all of the subject lots would ultimately be developed 
such that the location of required public accessways and a viewpoint are identified and the 
timing for construction of those facilities is also identified.  No such comprehensive plan has 
been submitted to the Executive Director for review and approval.  The comprehensive plan 
is important in the case of these lots, in part, because the location of proposed accessways 
on these lots must be shown to work in the context of the overall access plan.  In addition, 
the location of the public viewpoint must be identified so that we can determine whether the 
development proposed on these lots would have any impact on views from the viewpoint.   

 
The MOU also requires that the lots '…be developed in a comprehensive manner 
consistent with the comprehensive plan…'.  This provision exists, in part, to assure that 
geologic stability issues associated with the site are identified for all of the lots, as is the 
geotechnical solution.  The City of San Clemente's Geotechnical Review sheet dated March 
25, 2007, suggests that a geotechnical stabilization plan for the site can only work if the 
whole system is put in place for all of the lots (not in piecemeal fashion).  This underscores 
the need for the completion of a comprehensive development plan, including 
comprehensive geotechnical stabilization plan and a construction phasing plan, in order to 
assure that the lots can be developed in a safe manner, and in a manner that is consistent 
with Coastal Act requirements.  In this description, please be sure to estimate the total 
quantity of grading over all the lots (broken down for each lot) that will be needed for 
stabilization purposes.  In addition to identifying the overall plan, that analysis will need to 
identify the range of feasible alternatives for stabilization, including all those that minimize 
landform alteration, and describe the reasons why the proposed stabilization method was 
chosen and whether it is the method that involves the least amount of landform alteration. 
 
Development on Lots 7 and 8 that would foreclose possible implementation of 
environmentally superior alternatives for development of all the lots must not be allowed.  
The location and intensity of development and necessary infrastructure on all the lots must 
be considered in an alternatives analysis.  The arrangement of the existing land division 
may need to be modified in order to develop the lots consistent with the Coastal Act.  For 
instance, there may not presently be adequate space on Lots 9-11 (or in Lots 28/29 of Tract 
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822) in their present configuration to provide a setback from the bluff that is adequate to 
avoid reliance on a bluff protective device or other significant landform alterations (which 
would be inconsistent with Section 30253 of the Coastal Act).  Some lot reconfiguration 
may be necessary in order to create safe building sites that can be developed consistent 
with the Coastal Act.  Otherwise, you may be left with lots that are undevelopable.   
 
The Comprehensive Plan is intended to address these issues.  The subject applications 
cannot be filed or presented to our Commission for action unless and until a comprehensive 
plan has been submitted to and approved by the Executive Director.  

 
• Geologic Report.  Seismic slope stability analyses were not included in the geologic 

information supplied.  The geologists' response to the City, which also requested seismic 
slope stability analyses, states that the Orange County grading code doesn't require such 
analyses in this case due to certain factors.  Even though the County does not require such 
analyses here, the Commission needs this information in order to ensure that the proposed 
development minimizes risks to life and property as required by Coastal Act section 30253.  
Therefore, please submit seismic slope stability analyses for all the cross sections for which 
static analyses were done.  You may either do pseudostatic slope stability analyses 
demonstrating a minimum factor of safety of at least 1.1 with a k =0.15 or do Newmark-type 
analyses demonstrating permanent horizontal displacement of no more than 50 millimeters.  
If you have questions regarding these requirements, please contact Dr. Mark Johnsson, our 
staff geologist, at 415-904-5200. 

 
• Scope of Proposed Development.  West of and adjacent to Lots 7 and 8 there is an area of 

land identified on the grading plans as 'Public Drive' that appears to be an extension of La 
Rambla.  Please identify and provide documentation of the present ownership of this area 
of land.  Please also clarify, through written narrative and plans, whether any development 
(e.g. sidewalk, public accessway, street improvements, construction staging or access, 
etc.) on that area of land is proposed in the subject applications (the plans are unclear on 
this issue as the property line dividing Lots 7 and 8 from the 'Public Drive' is not clearly 
identified).  If the owners of Lots 7 and 8 do not own the 'Public Drive' then you must show 
evidence that the owner of the 'Public Drive' has granted the owners of Lots 7 and 8 the 
ability to undertake the development they are proposing on those lots.  In addition, the 
ultimate design and alignment of potential street and/or driveway access for all the lots 
included in the comprehensive plan must be addressed in the comprehensive plan. 

 
• Access Easements.  Are the applicants proposing public access easements in these 

applications?  If so, please provide a graphic (and legal description, if feasible) of the 
proposed easements.  Also, the plans submitted indicate an 'access easement' on adjacent 
Lot 6 near La Rambla that appears to provide a linkage between a sidewalk located in front 
of Lot 6 to a sidewalk along Lots 7 and 8..  Is this access easement proposed in these 
applications?  If so, the owner of Lot 6 must grant the owners of the subject lots the ability 
to carry out that proposal.  If not, then an alternative linkage between the existing/approved 
sidewalk in front of Lots 5 and 6 along La Rambla and any sidewalks along La 
Rambla/'Public Drive' in front of Lots 7 and 8 must be identified. 

 
• Cross Sections.  Cross Sections provided do not clearly show the final elevations of the 

proposed homes, retaining walls, fences, land, compared with La Rambla/"Public Drive" 
and Lots 9 & 10.  Please provide cross sections that clearly show these elevations. 
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• Grading Plan Inconsistencies- Lot 7.  Several copies of the preliminary grading plans were 
submitted.  One set, combined with floor plans, elevations, electrical, framing, etc1. is 
different from the other sets that were submitted separately (without the electrical, framing, 
etc.).  Which set was approved-in-concept by the City and should we be using for purposes 
of this application? 

 
• View impacts.  Please submit a visual impact analysis of the proposed development as 

viewed from La Rambla, existing and proposed public accessways, the beach and coastal 
trail.  Please be sure to include the visual impact of the proposed landscaping.  Maximum 
heights of proposed vegetation need to be identified. 

 
• Landscape Plans-Drought tolerance/invasiveness.  Please submit an analysis by a 

landscape architect (or similar) of the drought tolerance and invasiveness of the individual 
plant species proposed in the landscape plans.  The analysis must include whether the 
plant species proposed are considered non-drought tolerant and/or invasive according to: 
California Native Plant Society (http://www.CNPS.org/), the California Invasive Plant 
Council (formerly the California Exotic Pest Plant Council) (http://www.cal-ipc.org/); and 
whether the plants are considered to be 'low water use' or 'ultra low water use' plants as 
identified by California Department of Water Resources (See: 
http://www.owue.water.ca.gov/docs/wucols00.pdf). 

 
• Grading/Earthwork Removals.  The application materials indicate that grading quantities for 

Lot 7 are 3217 cubic yards (2880 + 337) and for Lot 8 are 2301 cubic yards (1726+575).  
However, the geotechnical report recommends earthwork removals for recompaction 
purposes.  Please estimate the quantity of earthwork removals for geotechnical purposes 
for each lot.  If that grading, plus the previously identified grading, exceeds a combined 
10,000 cu.yds. on either lot, additional fees will apply. 

 
• Parking.  The application for Lot 7 doesn't contain the quantity of proposed on-site parking 

spaces.  Please identify the total quantity of proposed parking spaces on Lot 7. 
 

• Guest Casitas-Lot 7.  Plans for the home on Lot 7 indicate there will be a proposed "Guest 
Casitas".  Is this intended as a separate living quarters/unit?  If so, based on past 
Commission action, 2 parking spaces would be required to serve that unit, in addition to 2 
spaces required for the main residence. 

 
• Off-site caissons-Lot 8/9.  Grading plans submitted for Lot 8 show that caissons/deepened 

foundation systems are proposed to be constructed for Lot 8 on adjacent Lot 9 (the 
caissons straddle the lot line between these lots).  If such off-site construction is required, 
please submit evidence that the owner of Lot 9 has granted approval to the owner of Lot 8 
to construct development on their lot.   

 
• Land Ownership.  Provision 16 of the MOU requires that any transfers of ownership of the 

subject lots be identified within 30 days of such transfer.  Please provide 
details/documentation regarding any such transfers of ownership that have occurred since 
execution of the MOU.  

 
• Local Actions.  Please submit copies of all correspondence between the 

applicants/representatives and the City regarding the proposed development.  In addition, 
please submit copies of any materials related to local hearings on the proposed 
development (e.g. staff reports, resolutions of approval, etc.), if any. 

 
1 PLEASE NOTE: ON ANY FUTURE PLAN SUBMITTALS, YOU DO NOT NEED TO INCLUDE FRAMING 
AND ELECTRICAL PLANS.  COMMISSION STAFF DO NOT REVIEW THESE PLANS.  FRAMING AND 
ELECTRICAL REQUIREMENTS ARE THE PURVUE OF THE CITY. 
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• OCFA Approval.  The Orange County Fire Authority (OCFA) often requires modifications to 

landscaping plans (also known as fuel modification plans) that affect final project design.  
Please provide written evidence of review of the proposed landscaping plans by the OCFA 
and identification of any design requirements of the proposed residences that are 
necessary (or recommended) to reduce the structures susceptibility to fire, including but not 
limited to, wind-driven fires. 

 
• Because there are significant constraints on development of the lots subject to the 

comprehensive development plan requirement in terms of geologic stability and alteration 
of natural landforms, the Commission may find that any significant development of some or 
all of the lots would be inconsistent with Coastal Act requirements.  In that case, the 
Commission would be able to approve development of those lots only if it finds that denial 
of development would constitute a taking of private property without compensation in 
violation of Constitutional requirements.  To allow the Commission to undertake that 
analysis, please provide the information specified in the enclosed “Takings Information” 
form with respect to lots 7, 8, 9, 10, and 11.  In addition to the information requested on that 
form, please also indicate whether any agreements exist that relate to (1) compensation of 
the owners of those lots by third parties if the owners are unable to obtain regulatory 
approvals for development of the lots or (2) acquisition of those lots by, or compensation to, 
third parties if the owners of the lots do obtain regulatory approvals for development of the 
lots.  If any such agreements exist, please provide copies of those agreements. 

•  
Please do not limit your submittal to the above mentioned items.  You may submit any information 
which you feel may help Commission staff gain a clear understanding of the scope of your project.  
Upon receipt of the requested materials we will proceed with determining the completeness of your 
application. 
 
Thank you for your attention to these matters.  If you wish to discuss the requirements above, I can 
be contacted at (562) 590-5071.  
 
Sincerely, 
 
 
 
 
 
 
Karl Schwing 
Supervisor, Regulation & Planning 
Orange County Area 
 
Attachment: Takings Information 
 
cc: File 
 David Yeskin, Applicant 
 Rachel Staver, Applicant 
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY                                                                            ARNOLD SCHWARZENEGGER, Governor 
 

CALIFORNIA COASTAL COMMISSION 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 
(562) 590-5071 

 

Takings Information 

In some cases, additional application information is needed regarding an applicant’s 
investment-backed expectation (including, but not limited to, cases where development is 
proposed in environmentally sensitive habitat areas (such as coastal dunes and wetlands), 
other highly sensitive areas (such as critical viewsheds), high hazard areas, etc. 

BACKGROUND 
If an applicant for a coastal development permit can demonstrate that he or she has a 
sufficient real property interest in the property to allow the proposed project, and that 
denial of the proposed project based on application of Coastal Act policies would deprive 
his or her property of all economically viable use, some development may be allowed even 
where a Coastal Act policy may otherwise prohibit it, unless the project would constitute a 
nuisance under State Law. A specific development proposal may still be denied, however, 
if a more modest alternative proposal could be approvable, and thus assure the property 
owner of some economically viable use. Any development approved pursuant to this 
provision must conform to all other applicable Coastal Act requirements. 

Information Needed 
Since the Coastal Commission must analyze whether its action in denying a permit 
application would constitute a taking, in order to comply with Section 30010 of the Coastal 
Act and the California and United States Constitutions, the application filing requirements 
shall include information about the nature of the applicants’ property interest. When an 
application involves property in which development could potentially be completely 
prohibited (for example, because the property contains environmentally sensitive habitat 
areas, is located in the critical viewshed, is subject to coastal hazards, etc.), the applicant 
shall submit the following information as part of their coastal development permit 
application: 

1. Date the applicant purchased or otherwise acquired the property, and from whom. 

2. The purchase price paid by the applicant for the property. 

3. The fair market value of the property at the time the applicant acquired it. Describe the 
basis upon which the fair market value is derived, including any appraisals done at the 
time. 

4. Changes to general plan, zoning or similar land use designations applicable to the 
subject property since the time of purchase of the property. If so, identify the particular 
designation(s) and applicable change(s). 

5. At the time the applicant purchased the property, or at any subsequent time, has the 
property been subject to any development restriction(s) (for example, restrictive 
covenants, open space easements, etc.), other than the land use designations referred 
to in question (4) above? 
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6. Any changes in the size or use of the property since the time the applicant purchased 
it. If so identify the nature of the change, the circumstance and the relevant date(s). 

7. If the applicant has sold or leased a portion of, or interest in, the property since the time 
of purchase, indicate the relevant date(s), sales price(s), rent assessed, and nature of 
the portion of interest sold or leased. 

8. Is the applicant aware of any title report, litigation guarantee or similar document 
prepared in connection with all or a portion of the property? If so, provide a copy of 
each such document, together with a statement of when the document was prepared 
and for what purpose (e.g., refinancing, sale, purchase, etc.). 

9. Has the applicant solicited or received any offers to buy all or a portion of the property 
since the time of purchase? If so, provide the approximate date of the offer and the 
offered price. 

10. Identify, on an annualized basis for the last five calendar years, the applicant’s costs 
associated with ownership of the property. These costs should include, but not 
necessarily be limited to, the following: 

a. property taxes 

b. property assessments 

c. debt services, including mortgage and interest costs; and 

d. operation and management costs; 

11. Apart from any rent received from leasing all or a portion of the property (see question 
#7, above), does the applicant’s current or past use of the property generate any 
income? If the answer is yes, list on an annualized basis for the past five calendar 
years the amount of generated income and a description of the use(s) that generates 
or has generated such income.  
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§ 13053.5. Application Form and Information Requirements. 
 
The permit application form shall require at least the following items: 
 
 (a) An adequate description including maps, plans, photographs, etc., of the 
proposed development, project site and vicinity sufficient to determine whether the project 
complies with all relevant policies of the Coastal Act, including sufficient information concerning 
land and water areas in the vicinity of the site of the proposed project, (whether or not owned or 
controlled by the applicant) so that the Commission will be adequately informed as to present 
uses and plans, both public and private, insofar as they can reasonably be ascertained for the 
vicinity surrounding the project site. The description of the development shall also include any 
feasible alternatives or any feasible mitigation measures available which would substantially 
lessen any significant adverse impact which the development may have on the environment. 
For purposes of this section the term "significant adverse impact on the environment" shall be 
defined as in the California Environmental Quality Act and the Guidelines adopted pursuant 
thereto. 
 
 (b) A description and documentation of the applicant's legal interest in all the 
property upon which work would be performed, if the application were approved, e.g., 
ownership, leasehold, enforceable option, authority to acquire the specific property by eminent 
domain. 
 
 (c) A dated signature by or on behalf of each of the applicants, attesting to the truth, 
completeness and accuracy of the contents of the application and, if the signer of the 
application is not the applicant, written evidence that the signer is authorized to act as the 
applicant's representative and to bind the applicant in all matters concerning the application. 
 
 (d) In addition to full size drawings, maps, photographs, and other exhibits drawn to 
scale, either one (1) copy of each drawing, map, photograph, or other exhibit approximately 8 
1/2 in. by 11 in., or if the applicant desires to distribute exhibits of a larger size, enough copies 
reasonably required for distribution to those persons on the Commission's mailing lists and for 
inspection by the public in the Commission office. A reasonable number of additional copies 
may, at the discretion of the Executive Director, be required. 
 
 (e) Any additional information deemed to be required by the commission or the 
commission's executive director for specific categories of development or for development 
proposed for specific geographic areas. 
 
 (f) The form shall also provide notice to applicants that failure to provide truthful and 
accurate information necessary to review the permit application or to provide public notice as 
required by these regulations may result in delay in processing the application or may constitute 
grounds for revocation of the permit. 
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Public Viewpoint 
(Conceptual) 

Beach Access 
(Conceptual) 

Public Accessway (Conceptual) 
(Would be dedicated as part of Lot 7/8 Development)

Public Accessway 
(Recorded OTD) 

Public Accessway 
(Conceptual) 

(Would be dedicated as part 
of Lot 7/8 Development) 

 

BEACH Recorded OTD 
 
Conceptual Access Offered in 
Applications for Lots 7 & 8 
 
Conceptual Access 


	5-09-133-EDD and 134-EDD FINAL.pdf
	MOTIONS & RESOLUTIONS:   Motion #1 (relative to 5-09-133) on Page 4
	SUMMARY OF STAFF RECOMMENDATION:
	I. STAFF RECOMMENDATION
	II. APPEAL PROCEDURES
	 III. FINDINGS AND DECLARATIONS
	A. PERMIT APPLICATION BACKGROUND AND APPEAL OF EXECUTIVE DIRECTOR’S DETERMINATION DEEMING APPLICATIONS INCOMPLETE
	B. ANALYSIS OF APPLICANTS’ APPEALS OF EXECUTIVE DIRECTOR DETERMINATION DEEMING APPLICATIONS INCOMPLETE
	C. CONCLUSION


	Exhibit 01 TO 12.pdf
	Exhibit 06 2009.08.06 Notice of incomplete applications.pdf
	Exhibit 06 2009.08.06 Notice of incomplete applications.pdf
	5-09-134 and 135 2009.08.06 Notice of incomplete applications.doc
	Takings Information Handout.doc
	BACKGROUND







