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STAFF REPORT:  REQUEST FOR RECONSIDERATION 
 
APPLICATION NUMBER: 5-07-327-R 
 
APPLICANT: Richard J. Livoni Second Family Limited Partnership 
 
AGENTS: Sherman L. Stacey, Gaines & Stacey 
 
PROJECT LOCATION: 3335 Ocean Boulevard, Corona del Mar, Newport Beach (Orange 

County) 
 
PROJECT DESCRIPTION: Remove existing unpermitted retaining walls and beach 

access stairway from bluff face, regrade lower bluff to natural 
contours, add to residence a new caisson-supported deck 
with enclosed bathroom and spa equipment room on upper 
bluff face, extend an existing bluff face deck, and construct 
new at grade pathway from new deck to beach.  Grading will 
consist of 163 cubic yards of cut, 10 cubic yards of fill, and 
153 cubic yards of export to a location outside of the Coastal 
Zone.  Landscaping is also proposed. 

 
 
COMMISSION ACTION: On August 7, 2008 the Commission took a single vote adopting a 

two-part resolution, approving the removal of the existing 
unpermitted bluff face stairway and walls, regrading the lower 
bluff to natural contours, landscaping, and construction of a new 
deck that would be in alignment with surrounding approved deck; 
and denying the proposed new private pathway from the new 
deck, down the bluff face to the beach.  

 

SUMMARY OF STAFF RECOMMENDATION 
 
On August 7, 2008 following a public hearing on the matter, the Commission approved in part 
and denied in part Coastal Development Permit Application 5-07-327 for improvements to a 
coastal bluff lot including the approval of the removal of unpermitted retaining walls and beach 
access stairway from the bluff face, regrading the lower bluff to natural contours, landscaping, 
and construction of a new deck that would be in alignment with surrounding approved deck; 
and denying the proposed new private pathway from the new deck, down the bluff face, to the 
beach.  The Commission imposed eleven Special Conditions necessary to ensure the 
preservation of scenic resources of the area, minimize landform alteration, prevent adverse 
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impacts to public use of the beach, avoid development in hazardous prone locations and 
ensure that approved development is consistent with the pattern of predominant development 
in the surrounding area.  The proposed pathway from the approved deck to the toe of the bluff 
was denied.    
 
 
On September 8, 2008, the applicant submitted to the Commission’s South Coast District 
office a letter requesting that the Commission reconsider its decision to deny Coastal 
Development Permit Application 5-07-327 (Exhibits #2 and 2A).  The applicant asserts that 
there were errors in fact and law that have the potential of altering the Commission’s initial 
decision. 
 
Section 30627(b)(4) of the Coastal Act states that the Commission has the discretion to grant 
or deny a request for reconsideration of a coastal development permit application.  After review 
of the request Commission staff concludes that there is no new relevant evidence that could 
not have been presented at the August 7, 2008 public hearing and that there were no errors in 
law that have the potential of altering the Commission’s initial decision.  However, after review 
of the reconsideration request, the staff report for the August 7, 2008 action and the hearing 
tape, staff recommends that the Commission GRANT the applicant’s request for 
reconsideration because the applicant has raised substantial factual questions with respect to 
whether the proposed pathway conforms with the community character of the area for 
purposes of carrying out Section 30251 of the Coastal Act.  See Page Three for the motion 
to adopt the staff recommendation. 
 
SUBSTANTIVE FILE DOCUMENTS: 
 
City of Newport Beach Certified Land Use Plan; Coastal Development Permit No. 5-07-042-
[Butterfield]; Coastal Development Permit No. 5-04-214-[Battram]; Consent Agreement and 
Cease and Desist Order CCC-04-CD-01-[Battram]; Coastal Development Permit No. 5-05-328-
[Palermo]; Coastal Development Permit No. 5-01-112-[Ensign]; Coastal Development Permit 
No. 5-02-203 [Tabak]; Coastal Development Permit No. 5-03-100 [Halfacre]. 
 
PROCEDURAL NOTE: 
 
The Commission’s regulations provide that at any time within thirty (30) days following a final 
vote upon an application for a coastal development permit, the applicant of record may request 
that the Commission grant a reconsideration of the denial of the application, or of any term or 
condition of a coastal development permit which has been granted.  [Title 14 Cal. Code of 
Regulations Section 13109.2.]  The regulations also state (id. at § 13109.4) that the grounds 
for reconsideration of a permit action shall be as provided in Coastal Act Section 30627, which 
states, inter alia: 
 

The basis of the request for reconsideration shall be either that there is relevant new 
evidence which, in the exercise of reasonable diligence, could not have been 
presented at the hearing on the matter or that an error of fact or law has occurred 
which has the potential of altering the Commission’s initial decision. 
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[Cal. Pub. Res. Code § 30627(b)(3)] 
 
Section 30627(b)(4) of the Coastal Act states that the Commission “shall have the discretion to 
grant or deny requests for reconsideration.” 
 
The applicant submitted a request for reconsideration of the Commission’s August 7, 2008 
decision on Monday, September 8, 2008, stating the alleged grounds within the thirty-day 
period following the final vote, as required by Section 13109.2 of the regulations.  If a majority 
of the Commissioners present vote to grant reconsideration, the permit application will be 
scheduled for a future public hearing, at which the Commission will consider it as a new 
application.  [Title 14, Cal. Code of Regs., Section 13109.5(c).] 
 
 
STAFF RECOMMENDATION: 
 
The staff recommends that the Commission adopt the following motion and resolution to 
GRANT the reconsideration request for Coastal Development Permit Application 5-07-327: 
 

MOTION: “I move that the Commission grant reconsideration of Coastal 
Development Permit Application 5-07-327.” 

 
Staff recommends a YES vote on the motion.  Passage of this motion will result in grant of 
reconsideration and adoption of the following resolution and findings.  If reconsideration is 
granted, the matter is processed as a new permit application.  The motion passes only by 
affirmative vote of a majority of Commissioners present. 
 
I. RESOLUTION TO GRANT RECONSIDERATION: 
 
The Commission hereby grants the request for reconsideration of the Commission’s 
decision on coastal development permit no. 5-07-327 on the grounds that the applicant 
has raised substantial questions regarding whether an error of fact has occurred that has 
the potential of altering the initial decision.   
 
 
II. Findings and Declarations
 
The Commission hereby finds and declares: 
 
A. Project Description and Background
 
The application consists of an extension (390 square feet) of an existing bluff face deck 
and construction of a new deck (800 square feet) with an enclosed bathroom and spa 
equipment room on the bluff face in association with an existing single-family residence 
(See Exhibits 2-6 of the original staff report, Exhibit #1).  In addition, existing unpermitted 
site walls and beach access stairway located on the bluff-face will be removed.  The 
portion of the bluff face below the proposed deck will be regraded to match the existing 
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slope and a new at grade pathway from the proposed deck, down the bluff face, to the 
beach is proposed.  No structural improvements are proposed with the new at grade 
pathway.  Grading will consist of 163 cubic yards of cut, 10 cubic yards of fill, and 153 
cubic yards of export to a location outside of the Coastal Zone.  Landscaping is also 
proposed.  A caisson foundation system is proposed to support the expanded and new 
decks. 
 
The proposed project is located at 3335 Ocean Boulevard in Corona del Mar, City of 
Newport Beach, County of Orange.  The lot size is 8,053 square feet, and the City of 
Newport Beach Land Use Plan (LUP) designates the site as low density residential and the 
proposed project adheres to this designation.  The subject property, immediately inland of 
Corona del Mar State Beach, contains a single-family residence on the upper bluff face 
portion of the bluff face lot, and the bluff face descends down to the sandy beach.  The 
rectangular shaped bluff face property fronts approximately 70-feet on the Ocean 
Boulevard right-of-way and extends southwesterly approximately 120 to 124-feet to the 
rear property boundary located along Corona del Mar State Beach.  The lot consists of the 
middle and lower portions of a generally natural sea bluff and a portion of the beach.  The 
overall height of the bluff slope is approximately 80-feet, while maximum relief across the 
property is approximately 64-feet.  The slope ratio is variable, between 1:1 and 2:1.  To the 
north of the site, at the top of the bluff, is Ocean Boulevard.  To the west (up-coast) is 
existing residential development.  To the east (down-coast) are existing single-family 
homes, and further beyond is a natural vegetated bluff, a bluff park known as Inspiration 
Point and a public access way from Inspiration Point to the public beach (Corona del Mar 
State Beach).  To the south of the bluff, at the toe of the slope, is privately owned (by the 
applicant) sandy beach area immediately fronting a normally 200-foot wide sandy public 
beach.  The pattern of development along Ocean Boulevard primarily consists of structural 
development sited at the upper portion of the bluff face with minimal disturbance of the mid 
and lower bluff face and the sandy beach. 
 
B. Applicant’s Grounds for the Reconsideration Request (Exhibits #2 and 2A) 
 
The applicant asserts the following:   
 
1. On June 6, 2005 the Commission denied the Bredesen case, 5-04-324, for the 
construction of a path down a bluff and retaining walls and a patio at the bottom of the bluff at 
a single family residence at 437 Paseo de la Playa in Torrance.  In its denial action the 
Commission made similar findings to those recommended by staff in the present Livoni case.  
Superior Court Judge Dzintra Janavs issued a Writ of Mandate and adopted a Statement of 
Decision finding that the Commission abused its discretion in denying the permit in the 
Bredesen case.  The applicant asserts that the Bredesen and Livoni cases share similar 
physical site characteristics and the Commission first sought to deny Bredesen on substantially 
the same grounds as Livoni.  The applicant asserts that the Superior Court rejected those 
grounds, thus the Livoni findings and action constitute errors of fact and law. 
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2. Denial of the Livoni pathway based on Chapter Three policy 30240(b) is an error of fact 
because substantial evidence does not support the Commission’s finding that the presence of 
the pathway on the lower bluff would create an impression among the public that nearby public 
beach areas are private.  The Commission also committed errors of law because the 
Commission did not expressly find that the path would “significantly” degrade the nearby public 
beach and because the Commission made findings regarding the existence of unadjudicated 
rights of public access to the sandy beach area owned by Livoni.   
 
  
3. The Commission made errors in fact and law by construing Coastal Act section 30251 
as prohibiting all alterations of natural landforms rather simply requiring minimization of natural 
landform alterations and by finding that the proposed pathway would be visually incompatible 
with the character of the surrounding area.   
 
4. The Commission committed errors of fact and law when it found that the Livoni pathway 
was inconsistent with the Newport Beach Land Use Plan, in particular the policy requiring 
development on Ocean Boulevard to be consistent with the predominant line of existing 
development.   

 
 

C. Analysis of the Reconsideration Request 
 
As stated on Page Two of this report, an applicant may request reconsideration based on the 
following grounds: a) there is relevant new evidence which, in the exercise of reasonable due 
diligence, could not have been presented at the hearing on the matter, or b) an error of fact or 
law has occurred that has the potential of altering the Commission’s initial decision.  [Cal. Pub. 
Res. Code § 30627(b)(3)].  The Commission’s decision whether to grant or deny 
reconsideration is discretionary.  [Cal. Pub. Res. Code § 30627(b)(4)]. 
 
The following analysis addresses separately each of the grounds asserted as a basis for 
reconsideration, as set forth in the previous section and the applicant’s letter dated September 
8, 2008 (Exhibit #2). 
 

Ground One 
 

On June 6, 2005 the Commission denied the Bredesen case, 5-04-324, for the 
construction of a path down a bluff and retaining walls and a patio at the bottom of the 
bluff at a single family residence at 437 Paseo de la Playa in Torrance.  In its denial 
action the Commission made similar findings to those recommended by staff in the 
present Livoni case.  Superior Court Judge Dzintra Janavs issued a Writ of Mandate and 
adopted a Statement of Decision finding that the Commission abused its discretion in 
denying the permit in the Bredesen case.  The applicant asserts that the Bredesen and 
Livoni cases share similar physical site characteristics and the Commission first sought to 
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deny Bredesen on substantially the same grounds as Livoni.  The applicant asserts that 
the Superior Court rejected those grounds, thus the Livoni findings and action constitute 
errors of fact and law. 

 
 
As the applicant points out, the Superior Court decision in the Bredesen case was made 
on September 4, 2007, prior to the August 7, 2008 Commission decision on the Livoni 
coastal development permit for which he is seeking reconsideration (Exhibit 2A).  Mr. 
Stacey, the agent of record for the Livoni application appeared as the counsel for the 
Petitioners Chris Bredesen and Ginger Bredesen and was therefore certainly aware of the 
Bredesen decision at the time of the Commission action on the Livoni application. 
Therefore, the 2007 Superior Court decision in the Bredesen matter does not constitute 
new evidence that could not have been presented at the August 7, 2008 public hearing.   
 
More importantly, the circumstances surrounding the Bredesen case are not similar to the 
Livoni circumstances or facts.  Because the Bredesen decision turned on a very fact-
specific evaluation of the community character of the immediate vicinity of the Bredesen 
property and of the history of Commission actions in that area, the Superior Court decision 
is not relevant to the Livoni matter.  So even if the Bredesen Decision constituted new 
information that could not have been presented at the Livoni public hearing, which it does 
not, the facts of the two cases are not similar.  In the Bredesen case the proposed 
retaining walls, patio, storage locker and fire pit (to be converted to a planter) located at 
the toe of the bluff are not visible from the adjacent public beach because there is an 
existing chain link fence with a fabric screen at the toe of the bluff.  In Bredesen, the court 
upheld the Commission’s denial of an elevated structure that would be visible and that the 
court found to be incompatible with the pattern of development in the vicinity.  In the Livoni 
case, there is no fence or other development screening public views and the coastal bluff 
face and the proposed pathway would be visible from public areas such as the adjacent 
Corona del Mar State Beach and from the elevated Inspiration Point downcoast of the 
project site.   
 
Therefore the Commission concludes that Ground One does not provide any relevant new 
evidence which, in the exercise of reasonable diligence, could not have been presented at 
the hearing on the matter nor does it establish an error of fact or law that could have 
altered the Commission’s initial decision.   
 

Ground Two 
 
 

Denial of the Livoni pathway based on Chapter Three policy 30240(b) is an error of fact 
because substantial evidence does not support the Commission’s finding that the 
presence of the pathway on the lower bluff would create an impression among the public 
that nearby public beach areas are private.  The Commission also committed errors of 
law because the Commission did not expressly find that the path would “significantly” 
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degrade the nearby public beach and because the Commission made findings regarding 
the existence of unadjudicated rights of public access to the sandy beach area owned by 
Livoni.   

 
Section 30240(b) of the Coastal Act states: 
 
 

Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of 
those habitat and recreation areas. 

 
 
The applicant asserts that the Commission’s findings regarding Section 30240(b) are 
inadequate as a matter of law because the Commission did not expressly find that the 
proposed pathway would “significantly” degrade the nearby public beach.    Although the 
Commission’s findings in one place on page 32 uses the term “degrade”, the applicant fails to 
point out that the immediately preceding sentence correctly states the Coastal Act standard, 
“significantly degrade” when paraphrasing Section 30240(b).  
 
The first complete paragraph of page 32 of the Livoni staff report states: 
 
Section 30240(b) of the Coastal Act states that development in areas adjacent to parks 
and recreation areas shall be sited and designed to prevent impacts that would 
significantly degrade those areas.  The presence of the proposed private beach access 
pathway would degrade the publicly owned beach area adjacent to it.  Thus, the proposed 
private beach access pathway is inconsistent with Section 30240(b) of the Coastal Act and 
must be denied. [emphasis added] 
 
The applicant also fails to acknowledge the findings on page 20 where Section 30240(b) 
and the term “significantly degrade” is used to explain why the proposed deck can be 
approved and the pathway cannot.  Therefore, the use of “degrade” in the above one 
instance as opposed to “significantly degrade” does not change the standard used by the 
Commission or establish an error of law that could have altered the Commission’s initial 
decision.   
 
 
 
Livoni also argues that the Commission committed legal error by denying the pathway on 
the basis of potential, but unadjudicated rights of public access over the portion of the 
beach owned by Livoni.  This argument is based on a misreading of the Commission’s 
findings.  The Commission did not base its decision on the potential existence of public 
rights of access over the Livoni property. 
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Finally, Livoni argues that no substantial evidence supports the Commission’s findings 
regarding the potential for the pathway to create the perception that nearby public beach is 
private.  From a review of the Commission’s initial hearing regarding this project, it appears 
that commissioners were primarily concerned about whether the pathway would be 
compatible with the visual character of the lower bluff.  Therefore, even if Livoni were 
correct regarding the lack of evidentiary support for concerns about the privatizing effects 
of the pathway, it does not appear that this ground would by itself be sufficient to alter the 
Commission’s initial decision. 
 
Ground Three 
 
 

The Commission made errors in fact and law by construing Coastal Act section 30251 
as prohibiting all alterations of natural landforms rather simply requiring minimization of 
natural landform alterations and by finding that the proposed pathway would be visually 
incompatible with the character of the surrounding area.   

 
 
Coastal Act Section 30251 states: 
 

The scenic and visual qualities of coastal areas shall be considered and protected 
as a resource of public importance.  Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural land forms, to be visually compatible with the 
character of surrounding areas, and, where feasible, to restore and enhance visual 
quality in visually degraded areas… 

 
 
The applicant states that the Commission misinterprets this statute by prohibiting all 
landform alteration, not just minimizing alteration as required.  This is incorrect.  The 
Commission found the proposed deck, as conditioned, consistent with Section 30251 and 
the proposed pathway below the deck to the toe of the beach inconsistent with 30251.  
When referring to the proposed deck, the findings state that development must “minimize 
the alteration of existing landforms” (page 18); and that as conditioned the deck would 
not “significantly alter the natural land form” (page 19).   When the Commission 
referred to the proposed pathway that would extend from the deck down to the toe of the 
beach, it found:  “However, the applicant’s proposal to construct a new beach access 
pathway down the bluff face would result in significant landform alteration of the mid 
and lower bluff. . .” (page 33); and in the cumulative impacts findings, “Approval of the 
proposed private beach access pathway would set a precedent . . . that would 
significantly alter the natural land form . . .” (page 33-34) [emphasis added].  The 
Commission therefore did not interpret Section 30251 as prohibiting all alterations of 
natural landforms rather than requiring minimization of landform alterations.   
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Livoni does raise a substantial factual issue with regard to the visual compatibility of the 
proposed pathway with the surrounding area.  There are six properties other than the 
Livoni property that are immediately inland of Corona del Mar State Beach.  The 
Commission has approved pathways or stairs down the face of the bluff on two of the other 
properties:  3431 Ocean Blvd. (Tabak, CDP No. 5-02-203) and 3415 Ocean Blvd. (Ensign, 
CDP No. 5-01-112).  Two other properties (3401 Ocean Blvd. and 3329 Ocean Blvd.) have 
stairways that pre-date the Coastal Act.  The Commission approved some minor 
improvements to one of those pre-Coastal Act stairways (Butterfield, CDP No. 5-07-042).  
One property, 3317 Ocean Blvd., has an unpermitted stairway constructed after passage 
of Proposition 20.  The Commission has prohibited any improvements to that stairway 
(Palermo, CDP No. 5-05-328).  On the remaining property, 3425 Ocean Blvd., there is no 
stairway or path down the bluff face.  The Commission instead approved an upper-bluff 
connection to the neighboring Tabak stairway (Halfacre, CDP No. 5-03-100).  On the 
Livoni property itself, a stair or pathway apparently did exist prior to the Coastal Act, but 
prior owners of the property subsequently built different stairways down the bluff without 
obtaining coastal development permits. 
 
The Commission has undertaken significant efforts to remove unpermitted beach-level and 
lower-bluff development along Corona del Mar.  The history and pattern of development 
with respect to pathways down the bluff, however, presents a more complicated picture.  
The applicant has therefore raised a substantial question regarding the visual compatibility 
of the proposed pathway with the surrounding area.  This significant factual issue warrants 
granting reconsideration.  When the Commission re-hears the permit, it would consider this 
history de novo. 
  

 
Ground Four 

 
The Commission committed errors of fact and law when it found that the Livoni pathway 
was inconsistent with the Newport Beach Land Use Plan, in particular the policy 
requiring development on Ocean Boulevard to be consistent with the predominant line 
of existing development.   

 
The applicable policies of the certified Newport Beach Land Use Plan state: 
 
Natural Landform Protection, Policy 4.4.3-8, 
 

Prohibit development on bluff faces, except private development on coastal bluff 
faces along Ocean Boulevard, Carnation Avenue and Pacific Drive in Corona del 
Mar determined to be consistent with the predominant line of existing development 
or public improvements providing public access, protecting coastal resources, or 
providing for public safety.  Permit such improvements only when no feasible 
alternative exists and when designed and constructed to minimize alteration of the 
bluff face, to not contribute to further erosion of the bluff face, and to be visually 
compatible with the surrounding area to the maximum extent feasible. 
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Natural Landform Protection, Policy 4.4.3-9 
 

Where principal structures exist on coastal bluff faces along Ocean Boulevard, 
Carnation Avenue and Pacific Coast Drive in Corona Del Mar, require all new 
development to be sited in accordance with the predominant line of existing 
development in order to protect public coastal views.  Establish a predominant line 
of development for both principal structures and accessory improvements.  The 
setback shall be increased where necessary to ensure safety and stability of the 
development. 

 
Natural Landform Protection, Policy 4.4.3-17 states, 
 

Identify and remove all unauthorized structures, including protective devices, 
fences, and stairways, which encroach into coastal bluffs. 

 
 
The applicant asserts the findings misconstrue Policies 4.4.3-8 and 4.4.3-9 of the certified 
Newport Beach Land Use Plan (LUP).  These policies deal with landform alteration of coastal 
bluffs.  The applicant believes that these policies should be used to approve the private 
stairway, citing existing stairways on surrounding properties.  The Commission found that the 
proposed private stairway is not consistent with this policy (Policy 4.4.3-8) because it extends 
beyond the predominant line of existing development.  As stated above, the pattern and history 
of paths and stairways on the neighboring properties is a complicated question.  The applicant 
has therefore raised a substantial factual question about whether the proposed stairway is 
consistent with the predominant pattern of development.  This significant factual issue warrants 
granting reconsideration.   
 
D. CONCLUSION 
 
The applicant has raised substantial questions about the factual basis for the Commission’s 
findings regarding the visual compatibility of the proposed pathway with the surrounding area 
and its conformity with the existing pattern of development.  Therefore staff recommends the 
Commission grant reconsideration of the application. 
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