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(805) 585-1800

ADDENDUM
DATE: April 7, 2009
TO: Commissioners and Interested Parties
FROM: South Central Coast District Staff

SUBJECT: Agenda Item Th 9c, Thursday, April 9, 2009; Application No. 4-09-013 (Mariposa)

1. Correspondence has been received from the applicant’s representative, Sherman Stacey,
in opposition to the staff recommendation. This correspondence is attached as Exhibit 1 of
this addendum.

2. Correspondence has been received from Heal the Bay in opposition to the staff
recommendation. This correspondence, received on April 7, 2009, is attached as Exhibit 2
of this addendum.

3. Staff recommends the following changes and additions to the staff report (strikethreugh
indicates text to be deleted from the March 19, 2009 staff report and underline indicates
text to be added to the March 19, 2009 staff report):

On Page 4, make the following correction to Special Condition No. 2:
2. Revised Bank Protection Plans

Prior to issuance of the Coastal Development Permit, the applicant shall submit, for the review and
approval of the Executive Director, two (2) sets of revised rock slope protection/grading plans with
representative cross-sections. The plans shall be prepared and stamped by a registered engineer.
The revised plans shall demonstrate the following:

1. That the rock slope protection has been re-engineered to be laid back to a slope no steeper
than 2:1 (H:V). However, the toe of the slope protection shall not extend further into the creek
than currently exists. If determined feasible, the footing portion of the rock slope protection
may remain in place and only the upper portion of the rock shall be laid back to a slope no
steeper than 2:1.

2. That geotextile filter fabric {biodegradablenon-plastic} and live willow stakes are incorporated
into the re-engineered rock slope protection during construction, consistent with the Revised
Revegetation Plan required as part of Special Condition No. 3 below.

The permittee shall undertake the development in accordance with the final approved plans. Any
proposed changes to the approved plans shall be reported to the Executive Director. No changes to
the plans shall occur without a Coastal Commission approved amendment to this coastal
development permit unless the Executive Director determines that no amendment is legally required.

On Page 10, make the following correction to Special Condition No. 12:
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12. Condition Compliance

Within 96 180 days of Commission action on this coastal development permit application, or within
such time as the Executive Director may grant for good cause, the applicant shall satisfy all
requirements specified in the conditions hereto that the applicant is required to satisfy prior to
issuance of this permit. Failure to comply with this requirement may result in the institution of
enforcement action under the provisions Chapter 9 of the Coastal Act.

On Page 10, add the following two Special Conditions:

14. Nesting Bird Protection Measures

A qualified biologist, with experience in conducting bird surveys, shall conduct bird surveys 30 days
prior to _construction activities to detect any active bird nests and any other such habitat within 500
feet of the construction area. The last survey should be conducted 3 days prior to the initiation of
clearance/construction. If an active songbird nest is located, clearing/construction within 300 feet shall
be postponed until the nest(s) is vacated and juveniles have fledged and there is no evidence of a
second attempt at nesting. If an active raptor, rare, threatened, endangered, or species of concern
nest is found, clearing/construction within 500 feet shall be postponed until the nest(s) is vacated and
juveniles have fledged and there is no evidence of a second attempt at nesting. Limits of construction
to_avoid a nest shall be established in the field with flagging and stakes or construction fencing.
Construction personnel shall be instructed on the sensitivity of the area. The biologist shall record the
results of the recommended protective measures described above to document compliance with
applicable State and Federal laws pertaining to protection of nesting birds.

15. Implementation of Approved Project

The applicant shall remove the existing as-built revetment and implement and complete the approved
revetment project within 18 months of issuance of this coastal development permit. The Executive
Director may grant additional time for good cause.

Alternative No. 7 of the Alternatives Analysis section on pages 21-22 of the staff report shall be
amended as follows:

Laid-back Revetment with Revegetation: This alternative would involve deconstructing the
temporary emergency revetment that is in place, and reconstructing it at a more gradual slope and
revegetating. The applicant’'s engineer has indicated that this alternative would significantly alter the
hydraulics of the creek and increase turbidity/sediment delivery. The applicant’s engineer also states
that the subject bank was steep before and after placement of the emergency rip rap, which is a
natural equilibrium slope for the cut bank. However, Commission Staff Coastal Engineer, Lesley
Ewing, disagrees with the analysis of the applicant’s engineer in regard to this alternative. In her
memo dated January 7, 2009, Ms. Ewing states that based on all information provided by the
applicant it appears feasible that the bank slope can be rebuilt at a more gradual 2:1 slope (Exhibit
11). Further, she states:

“...This would require that the revetment be disassembled from the top, the bank be
sloped back, and rock be placed again along the bank at a more gradual slope. The
Preliminary Engineering Design Study by PACE (May 25, 2007) asserts that laying the
top portion of the existing revetment back at a 2:1 (h:v) slope would result in increased
turbidity. But, based the provided information, no evidence has been submitted to
support this assertion. There is the potential for some temporary turbidity during
construction; however this could be minimized through project scheduling, good work
practices and implementation of best management practices. If the revetment were to be
reconstructed along the bank at a more gradual slope, a bottom layer of filter fabric
should be installed to reduce soil piping and reduce turbidity from high flow events. While
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it may be necessary to cut root holes into the filter fabric, the soil loss through these
openings in the bottom layer would not be significant. Additionally, turbidity should be
greatly reduced from the current revetment with rock covering a bare soil slope with no
fabric filter layer at all...”

Additionally, Commission Staff Ecologist Dr. Jonna Engel, in her memo dated January 9, 2009, states
that a less steep revetment slope than is proposed, in conjunction with incorporating filter fabric and
willow stakes into the reconstructed rip rap design, would be more likely to result in successful
riparian restoration along this stretch of Malibu Creek (Exhibit 12). As such, from both a biological and
engineering standpoint, a bioengineered rip rap slope protection that is laid back at a less steep slope
is a feasible and preferred alternative, as discussed in more detail below. Commission staff has
received correspondence from the California Department of Parks and Recreation, Heal the Bay, and
Santa Monica Baykeeper, all of whom recommend that the subject bank be laid back at a 3:1 slope to
widen the channel and thereby reduce water velocities while also maximizing restoration of the
riparian _corridor. Staff has indicated that laying the bank slope back to no steeper than 2:1 is an
environmentally preferred and feasible alternative in_recognition of the fact that there is inadequate
space between the top of bank and adjacent development along portions of the subject stretch of
bank to accommodate a 3:1 slope. In_addition, laying the bank slope back to 3:1 would require
increased grading of the upland area between the streambank and adjacent development, and require
a much larger area of the bank and upland area to be covered in rock rip-rap.

Make the following correction on Page 24:

Therefore, in order to protect Malibu Creek ESHA from significant disruption of habitat values and to
restore the biological productivity and water quality of Malibu Creek to maintain optimum aquatic
populations, Special Condition No. Two (2) requires revised rock slope protection plans
demonstrating that the rock slope protection has been re-engineered to be laid back to a slope no
steeper than 2:1 (H:V). However, the toe of the slope protection shall not extend further into the creek
than currently exists. If determined feasible, the footing portion of the rock slope protection may
remain in place and only the upper portion of the rock shall be laid back to a slope no steeper than
2:1. Special Condition No. Two (2) also requires that a biedegradable geotextile filter fabric with holes
for willow plantings be placed on the graded slope of the bank prior to rock placement in order to
stabilize soils. Special Condition No. Three (3) requires revised revegetation plans for the re-
engineered bank protection that incorporates live willow cutting stakes among the rock voids, making
sure the stakes penetrate the fabric filter and underlying soil. Installing willow cutting into the soil as
the revetment is being constructed is a typical design for bioengineered rock slope protection, as it
ensures the vegetation has a good foundation to root in throughout the slope. Pursuant to the
recommendations of Commission Ecologist, Dr. Engel, the interstitial spaces in the rip rap shall be
partially filled with a fine gravel, sand, and soil combination, and mugwort (Artemisia douglasiana) and
yerba mansa (Anemopsis californica) shall be added to the plant palatte for revegetation of the
revetment in order to add to the species diversity within the riparian corridor. The revised plans
required by Special Conditions 2 and 3 will serve to minimize impacts to the habitat values of the
riparian stream corridor of Malibu Creek to the maximum extent feasible.

The following shall be added at the end of the second complete paragraph on Page 25:

Construction activities could disturb raptors or other sensitive bird species if they are nesting in or
close to the project site. In order to minimize any construction impacts to raptors and other native
birds, the Commission finds it necessary to require the applicant to survey the area within 500 feet of
the construction zone to detect the nests of any raptor or sensitive bird species, 30 days prior to the
commencement of construction. If any such nests are found, measures must be taken to avoid
impacts. These requirements are set forth in Special Condition No. Fourteen (14).
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The following shall be added at the end of the third complete paragraph on Page 26:

In order to ensure that the project, as required to be revised, is implemented in a timely manner,
Special Condition Nos. Twelve (12) and Fifteen (15) requires that the applicant satisfy all conditions of
this permit WhICh are prereqU|S|te to the issuance of thls permlt within 96 180 days of Commission
action . , - and
implement and complete the approved project W|th|n 18 months of issuance of this coastal
development permit. The Executive Director may grant additional time for good cause.
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SOUTH CENTRAL COAST DISTRICT
Commissioners
California Coastal Commission
45 Fremont Street, #2000

San Francisco, California 94105

Re:  Application for Permit No. 4-09-013 (Mariposa Land Company)

aintenance of Rock Protection along Malibu Creek. Malibu

Dear Commissioners:

On Wednesday, April 9, 2009, T will appear before you on behalf of Mariposa I.and
Company, the Applicant in Application No. 4-09-013, for the public hearing on its Applicalion
to maintain the existing rock bank protection along its property immediately north of Pacific
Coast Highway on the west bank of Malibu Creek. The Stall Recommendation effectively
denies the Application and requires the Applicant through Special Conditions to remove the
existing rock bank protection, grade the bank of Malibu Creck, and replace the rock over a filter
fabric on the newly graded bank. The net change for this cxtraordinary measure is a minor
relocation of the rock at an unfcasible cost.

The rock bank protection has been in placc for more than 10) years. No adverse cffects
from the existence of the rock bank protection have been observed or documented. The rocks
were lawtully installed based upon an Cmergency Permil issued by the Executive Director and
appropriatc Army Corps of Enginecrs procedures. The emergency arose in February of 1998
when significant heavy rainfall caused unanticipated erosion. The high waters of Malibu Creck
removed up to 20 fect along the Applicant’s property adjoining the Cross Creek Plaza Shopping
Center.

Observing the extreme erosion on its property, the Applicant was concerncd that il may
have liability to the shopping center owner if it did not take reasonable steps to prevent further
crosion to prevent the shopping center from being damaged. Before 1981 a property owner was
protected from liability because the propcrty owner owed no duty to adjoining owncrs to prevent
damagc from natural conditions. However, a California Supreme Court ruling in 1981 placed
that protcction in doubt. A property owner might owe a duty of care to assure that natural

Addendum Exhibit 1
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conditions on its property do not damage adjoining property when those natural conditions can
be reasonably corrected. Sprecher v. Adamson (1981) 30 Cal.3d 358. Unsure as to its duties and
unwilling to risk liability, the Applicant elecied to purchase and place rock to protect the bank at
a cost of $60,000 rather than risk damage to the adjoining Shopping Center.

- The rack was carcfully placed by an experienced contractor and has functioned without
failure, deterioration or harm for more than 10 years. Although comments in the Staff Report
and by opponents claim that the rock was “unengineered” or “temporary™, subsequent evaluation
of the placement of the rock by professional engineers has found no basis on which to criticize
the rock bank protection. An experienced contractor installed it without the bencfit of the prior
stamp of an engincer. This is not a basis for finding it inadequate. It is currcntly approved by
engineers for the Applicant, the City of Malibu and Army Corps of Engincers. Moreover, the
rock bank protection has successfully functioned as intended since installation. When installed,
the Applicant certainly did not look upon the 1400 tons of rock as temporary.

The Applicant followed the proper procedures by sceking and receiving an emergency
permit. This application is a follow up for that emergency permit. Before this application could
be made, Staff required that the Applicant obtain numerous engineering and environmental
studies and obtain approvals from the City of Malibu, California Department of Fish & Game
and U.S. Army Corps of Engineers. Each of these agencies asked for additional work as did the
Commission Staff. This took considerablc time. Ultimately, all other agencics gave approval to
maintain the rocks as existing.

Staff now recommends that the rock bank protection be removed only for the same rock
to be put back in substantially the same location after limited grading of the bank and the
placement of a filter fabric. The recommended mitigation by revegctation is the same as the
Applicant proposes. The change proposed by Staff comes at a cost of more than $1,000,000. As
will be shown below, taking the rock out (much of which is below water) and grading the bank is
far more difficult, and causes substantially more environmenta} harm, than the original
placement of the rock on the existing bank in 1998. It is not feagible for the Applicant to make
such an expenditure to to protect the shopping center (which it does not own) while at the same
time being required to intentionally excavate its own property.

1. ¢ Staff Aprees t Under the Coastal Act, the Applicant is Entitled to
Protect the Malibu Creek Bank and that Rock is the A riate Method of
Protection but Y Reguires 2 Revision to the Project which is Not Feasible.

The StafT and the Applicant are in agreement on the two critical points which support
approval of a rock wall to prevent erosion. First, the erosion of the bank of Malibu Creek in the
vicinily of the Shopping Center poses a serious risk to the firc lanes, septic disposal field and
buildings of the Shopping Center. Second, the placement of rock on the bank is the least
cnvironmentally damaging alternative to protect the bank. Staff agrees that the rock placed by
the Applicant provides protection to the bank. (See, Memorandum of T.esley Ewing, Staff
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Report Exhibit 11.) Staff also agrecs that the revegetation plan for mitigation proposed by the
Applicant is reasonable. (Sec, Memorandum of Jonna Engel, Staff Report Exhibit 12.) The
exsential differcnce is whether the slope of the face of the rock can average 1.7 to 1 (the
Applicant’s position) or must be not less than 2 10 1 (the Staff position).

The cstablishment of a rock wall to protect the bank is permitted under Public Resources
Code Section 30236 as a “flood coritrol project where no other method for protecting existing
structures in the flood plain is feasible and where such protection is necessary for public safety or
to protect existing development.” There is no dispute that the west bank of Malibu Creek north
from the Pacific Coust Highway bridge has become subject to severe erosion over the past 35
years.

In the enclosed booklet under Tab 1 is a series of photographs from 1962, 1977, 1981 and
2000. In 1962, the coursc of Malibu Creek was essentially straight {rom the vicinity of the Cross
Creek Road crossing to the Pacific Coast Highway bridge. (See also, Staff Report, p. 12-13.)
‘The 1962 photograph also shows how much land lay beiween the course of Malibu Creek and
the Shopping Center property line. Over the next 35 years, accretion on the west bank of Malibu
Creek to the north and accretion on the east bank of Malibu Creek on the southern end of this
course created a significantly curved watercourse. The curve moved the main channel into a
direct line with the Applicant’s property and the Shopping Center. Substantial rains in 1998
gave the Malibu Creek waters the power to erode the bank by 20 feut as the creek was forced to
turn almost 90 degrees to go under Pacific Coast Highway bridge. The Staff agrees that the
protection of the bank is necessary to protect existing development. (Even if the Shopping
Center were not threatened, the Applicant has a right to protect its own land from crosion. To
the extent the Coastal Act, or the Commission in administering the Coastal Act purports to
prohibit such protection, results in a taking of the Applicant’s property by the State without
compensation.)

The Staff also agrecs that no method for protecting cxisting structures will work and is

feasible other than a rock bank protection. However, the Staff Recommendation, at

- extraordinary cost which is not feasible, requires that the rock be removed and then put back
again with very small change in the final result, Here the alternative design in the Staff
Recommendation fails to meet the requirements of Section 30236 that the alternative design be
“feasible™. Fcasible is defined in Public Resources Code Section 30108 as “capable of being
accomplished in a successful manner within a reasonable period of time, taking into account
environmental, economic, social and technological factors.” As detailed below, the adverse
environmental effects of the Staff Recommendation, the cconomic demand upon the Applicant
and the technological difficulty of dewatering the site in order to carry out the Staff
Recommendation, all demonstrate that the Staff Recommendation is not feasible.
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2. The Staff Recommendation is Not the Least Environmentally Damagin
Alternative.

The Staff and the Applicant disagree on whether maintaining the rock bank protection as
the Applicant proposes, or removing and then replacing the rocks as the Staff recommends, is the
least environmentally damaging altenative. By Special Conditions, the Staff wants the existing
rock bank protection to be removexl, the bank graded back 1o a slope not more than 2 to 1, a filter
blankct placed over the newly exposed soils and the rocks replaced. Mitigation with willow and
other planting already proposed by the Applicant is also required.

Under the Coastal Act, the Commission can only adopt the Staff altcrnative if it finds that
it is both feasible and the lcast cnvironmentally damaging alternative. The Staff Report has little
analysis of the impacts of its proposal and is inadequate as a CEQA document. The evidencc
shows that leaving the existing rock bank protection in place and mitigating with a revegetation
plan as proposed by the Applicant is the least environmentally damaging alternative. This is
supported by the reports and studies prepared by the Applicant’s engineers and ecologists and by
COTMIMON SENsC.

The evidence will not support the Staff Recommendation. A coffer dam along a 500 foot
portion of Malibu Creck, pumping out the water to allow access to remove the rocks, removal of
the rocks, grading of the bank, placing a filter fabric and replacing the rocks only a few feet away
from where they were before removal, with the same mitigation the Applicant proposes, is not
the least environmentally damaging alternative.

a. The Staff Alternative Creates Adversc Environmental Effccts and an
Enginecrin lntion that will be Less Effective.

~ The Staff Alternative is bascd upon a theory that having the rocks at a slope not grealer
than 2 to 1 will be more like a natural bank and will enhance the potential success of the
mitigation measures. The Staff claims that the majority of the rock is placed at 1 to 1 slope
angle. This figure was laken from an estimate based on personal obscrvation by a consulting
biologist in 2000. This observation was demonstrated to be inaccurate, but it is cited repeatedly,
and wrongly, as true. Tn 2008, the staff required a detailed survey of the rock bank protection.
This was performed by David Grimes, a licensed surveyor with Grimes Lngineering. The survey
showed that the majority of the rock was laid at an angle closer to 1.7 to 1 with the stecpest at 1.3
to 1 and the leastat 2.1 to 1. Engineer David Jaffe made the slope calculations which are shown
on Applicant’s Exhibit, Tab 2. A comparison of the Staff Calculation of slope as shown on Staff
Report Exhibit 6 is contained on the engineer’s calculations and in each case shows the Staff
caleulation to have exaggerated the slope of the existing rock.




SENT BY: CCC LEGAL; 4150045235 ; APR-8-09 10:30AM; PAGE 8/12

California Coastal Commissioners
March 31, 2009
Page 5

i. Removal, Grading and Replacement of the Rock will Have Adverse
Environmental Effects.

To remove the rock, grade the bank, and replace the rock as required by the StafTl
Recommendation will have adverse environmental eftects and will risk other significant adverse
environmental effects which the SiafT' Report fails to recognize or analyze. The Commission
must understand what it is approving if it accepts the Staff rccommendation. The cxisting rocks
will need to be removed and stockpiled. Half of the rocks are below the normal waterline and
cannot be removed without removing the water from the area of work. In order to have the arca
of work accessible, it is necessary to have a coffer dam built of sheet pilings within Malibu
Creck parallel to the shore, about 20 feet from the bottom of the rocks. A pile driver suspended
from a crane or backhoe would drive piles into the creek bed fo creatc the coffer dam.

Once the coffer dam is in place, the water trappcd behind the cofferdam would need to be
pumped out over the coffcrdam and back into the Creek and Malibu Lagoon. A coffer dam
cannot prevent leakage so pumps will necessarily operate continuously throughout the time of
the work, estimatcd to be at least 6 weeks. From the top of the bank, equipment would lift the
rocks (with a2 median weight of 4 tons each) and carry them to a location to stockpile. Lifling the
rocks is far more difficult than placing them and often requires massive chains manually set
around each rock. With chains in place, either backhoes or cranes are necessary to lift the rocks.

Once the rocks have been removed, large backhoes would grade back the bank to the
Staff’s desired 2 to 1 slope. Then a filter blanket would be laid over the bank and the rocks
would be returned. In order to avoid damage (o the filter blanket, placing the rocks is again more
difficult than the original 1998 placement, Willow plantings through holes cut in the filter
blanket would then be donc as mitigation. The coffer dam would be removed. This is generally
done by vibrating the piles to loosen the piles from embedding in the creek bottom. An
itlustration of the elements necessary to carry out the Staff Recommendation is included as
Applicant’s Exhibit, Tab 3, where the coffer dam, various heavy equipment and dewatering
pumps are shown.

The Staff Report does nothing to analyze the environmental effects of this recommended
alternative. The Staff Report brushes off the adverse environmental effects with a few sentenccs
acknowledging, but not analyzing, these adverse effects. See, Staff Report, p. 25. The
reasonably foreseeable adverse effects are as follows.

First, the laid back configuration of the rocks will increase sediment transport potential as
compared to the cxisting configuration, thereby eroding the creck bottom at the basc of the slope.
PACE Engineering conducted 2 SAM Sediment Hydraulic analysis bascd on Army Corps of
Engineers models and determined that the change recommended by the Staff would increase the
transport potential for sediment passing the location. This allows sediment to be removed
without replacement, resulting in a net deepening adjoining the rocks. It will also increase the
potential for sediment cntering the Malibu Lagoon, an adverse effect.
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Second, the laid back configuration of the rocks will increase flood potential because it
does not contain the creck waters as effectively. PACE Engineering conducted a HEC-RAS
(Corps of Engineers River Analysis System) analysis of the change {rom laying back the slope
even the small degree required by the Staff Recommendation. The analysis showed that there
would be an increase in the potential for flooding beyond the rocks of up to 0.9 fect. (See
Applicant’s Exhibit, Tab 4.)

Third, In addition to the pcrmanent increase in sediment transport potential, installation
of the colTer dam, cven with carefully designed BMP’s, and reduction of the width of the creek,
will adversely affect the sediments carried in the siream. Dcwatering and then removal of the
cofler dam by vibration will have an additional effect. The addition of fine sediments to Malibu
Lagoon will affcct water quality and decrease water infiltration through the sund bar. This may
placc the sand bar in jeopardy of premature breaching as water builds up behind the bar.

Fourth, there are adverse biological impacts to engendered species. The tidewater goby
has been transplanted io the Malibu Lagoon and estuary where it had a natural habitat. Its range
extends up to the location of the rocks. Without any consultation with the U.S Fish & Wildlife
Service (which administers the Endangered Species Act), Special Condition No. 7 proposed by
Staff purports to authorizc a “qualified resource specialist” to capture and relocate any tidewater
goby found to exist. This is unlawful without an incidental take permit from U.S. Fish &
Wildlife Service sincc the Endangered Species Act prohibits not only killing, but harassing an
endangered species.

Capturing any tidewater goby may prove difficull as the tidewater goby tends to burrow
into the bottom, or seck shelter among rocks, when disturbed. A week of pile driving and a week
of pile removal, four weeks of dewatering, operation of heavy equipment causing additional
vibration, underwater noise, potential increased siltation of the Malibu Lagoon and other impacts
inherent in carrying out the Staff Recommendation are all reasonably foreseeable to have a
negative impact on the tidewater goby. Yet the Stafl' Report includes no analysis of those
impacts on the tidewater goby or its critical habitat.

Fifth, in addition to the tidewater goby, the steclhead trout has been identified as an
endangered species and thc Malibu Lagoon and estuary as a protecied habitat. The same
construction requirements have the potential to affect steelhead trout, although their presence in
the waters of Malibu Creck and Lagoon, is lcss documented than the tidewater goby. Again, the
Staff concludes without consultation or analysis that constructing the Staff alternative design will
have no effect on the steclhead trout or its habitat.

Sixth, no analysis of the impact on bird nesting has been done at all. The Applicar!t is
required to do all of its work in April or May. (See Special Condition No. 5a.) No analysis of
the effect of the work on bird nesting appears in the Staff Report.
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Seventh, no analysis of the effects of the considerable heavy equipment necessary to
carry out the project (including backhoes, cranes, pumps, trucks and other equipment) operating
for many weeks in a sensitive location adjoining the creck, has been done. Simply the
requirement of BMP's does not substitute for an analysis of the risk of adverse environmental
cffects. Surprisingly, Special Condition S¢ prohibits construction equipment or activity which
would have any impact on environmentally sensitive habitat areas, streams, wetlands or their
buffers. Special Condition No. 5c effectively prohibits the Staff Recommendation because (a) 4
ton boulders cannot be removed without heavy construction equipment, (b) a coffer dam in the
creek cannot be installed and removed without impacting the stream, (c) the creek bank cannot
be graded to a 2 to 1 slope without heavy equipment, and (d) the rock bank protection cannot be
replaced without heavy equipment. The Applicant can no more carry out the Staff .
Recommendation and comply with Special Condition No. Sc¢ than the jewish slaves of pharaoh in
Egypt could build bricks without straw. The simple difficulty of implementing Spccial
Conditions Nos. 2, 5, 6 and 7 should inform the Commission that extensive risks of adverse
environmental effects have simply been ignored.

ii. The Benefits from Removal uild Replacement of the Rocks Claimed

by the Staff Do Not Arise.

The staff claims a number of benefits arisc from the change it recommends. First, the
Staff Report says that it will protect Malibu Creck from disruption of habitat values, restore
biological productivity and water guality to maintain optimum aquatic populations. (Staff
Report, p. 26.) There is no evidence that the existing rocks disrupt habitat valucs, nor that
removal and replacement of the rocks results in any change to habitat. Thcre is no evidencc that
there is any effect of the existing rocks on hiological productivity or water quality or that the
removal and replacement of rocks restores anything that is affected by the existing rocks.
I'inally, there is no evidence that implementing the Staff Recommendation has any effect on

“optimum aquatic populations”.

The Commission cannol analyze this project by ignoring that the rocks that presently
cxist, do exist. This is not a violation where the Commission assumes that the project has not
been implemented. This is a lawfully installed protection which the Applicant seeks to keep.
‘Therefore, the comparison is not between what might have existed if the rocks had not been
placed as they are today and the Staff Recommendation. The comparison must be between the
rocks today and the changes the Staff Recommendation would require. 1f (he rocks today have
no adversc water quality, biological productivity, or disruption of habitat values (as was found by
the City of Malibu under CEQA), then changing the project to what the Staff recommends does
not “restore” biological productivity which was never lost, “restore” water quality which was not
affected, protect from “disruption” of habitat values (hat were never disrupted, or assure
“optimum aquatic populations™ which were never reduced.
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The real substance of what the Staff claims as benefits is limited to the alleged potential
for the willows planting among the rocks to be more successful. (See StaiT Report, Exhibit 12,
page 2.) The balance of the revegetation plan is acceptable to the Staff, only the willows are
claimed (o benefit from the change in slope. Larry Lodwick of Impact Sciences disagrees and
states that the willow cuttings placed among the existing rocks will be just as effective. (See
Applicant’s Exhibit, Tab 5).

The Staff also claims that the removal and replacement of rocks will reduce turbidity
because of the filter blanket. Ilowever, there is no evidence that the existing rocks have caused
any turbidity which needs to be reduced. To create additional turbidity, the existing rocks would
have 1o suffer “piping” which is thc erosion of soils behind the rocks. In the 10 ycars that the
rocks have been in place, the cngincers and biologists have not found any piping in the existing
condition. Removing and replacing the rocks would increase turbidity from pilc driving, grading
and dewatering. No amount of best management practices can avoid this. The filter blanket on
the newly graded soils is biodegradable and will be laced with holes for the willows. Ultimately,
the Staff Recommendation reproduces most of the existing conditions.

jii. Leaving the Existing Rocks in Place has No Adverse Environmental
Effcct.

The Staff required that the Applicant obtain approval from the City of Malibu and that
the City of Malibu evaluate the potential environmental effects under CEQA. The City did so
and concluded that maintaining the existing rocks posed no risk of significant adverse
environmental effect. Mitigation with vegetation replanting and control (with which the Impact
Sciences plan is consistent) was required.

The Applicant’s proposal to leave the existing conliguration of rocks in place has nonc of
the adverse effects that taking out the rock and replacing it would have. Army Corps of
Engineers and Department of Fish & Game have both permitted the rocks to remain as they are.
The willow planting mitigation proposed by the Applicant is identical to that proposed by the
Staff. The Applicant will accept the performance conditions for the mitigation plan, The Staff
can point to no evidence that leaving the rocks as they arc has any adverse environmental effect.

iv. The Changes Recommcnded by the Staff Result in Minimal Net

Change.

In the end, the Commission must be concerned with what has been gained from the
tremendous cffort required to implement the Staff Recommendation. Behind Tab 2 is a serics of
7 cross-scctions of the existing wall and of the effect of reducing the bank to a 2 to 1 slope
prepared by Enginecr Jaffe based on the Grimes survey. ‘Ihe existing wall lies at slopes from 1.3
to 1t02.1to 1. The average is 1.7 to 1. This is not significantly different from the Staff
requirement. The average distance that the Staff Recommendation would move the top of the
rocks back from the creek is 4.3 feet. The avcrage distance at the normal walerline is 26 inches.



SENT BY: CCC LEGAL; 4150045235 ; APR-8-09 10:40AM; PAGE 10/12

California Coastal Commissioners
March 31, 2009
Page 9

The maximum distance at any point is 10.9 fcct. All of this tremendous work requircd by the
Staff moves the top of the rocks moved an average of 52 inches. It seems almost axiomatic that
such a small change has no real environmental benefit. When weighed against the adverse
environmental effects, the Commission should see that 4 reasonable mind would simply say the
cxisting rocks should stay in place.

b. Itis Unreasonable to Require the Applicant to Assume the Risk of 2 Design
_ that Its Engincer Believes will be Less Adequate. _

If the Staff Recommendation is adopted, Special Condition No. 1 requires that the
Applicant assume the risk of the dcsign recommended by the Staff and indemnify the
Commission. This is unreasonable. The Applicant is preparcd to assume the risk of the design
which is recommended by his engineers. But when the Staff changes that design to one which
the Applicant’s engineers claim will increase the potential for flooding over the rock wall, it is
not reasonable to make the Applicant take responsibility for a design which is less effective.

¢. Itis Unreasonable to Expect that the Applicant Can Obtain Other Agency
Approvals in less than 5 years.

Having required a different engineering design, Special Condition No. 8 requires that the
Applicant obtain all of the other necessary approvals from other agencies. This will now be a far
more cxtensive process as other agencies are unlikely to consider the work necessary to
implement the Staff Recommendation to be as benign as the Staff considers it. These other
necessary approvals would include permits from and/or consultation with at least the following
agencies: U.S, Army Corps of Engineers, U.S. Fish & Wildlife Service, National Marine
Fisheries Service, Department of Fish & Game, Regional Water Quality Control Board,
Department of Parks & Recreation, and City of Malibu,

As an example, the Commission should look at its own process. The Application was
finally accepted as complete by the Staff on May 21, 2008. No staff report was prepared until
January 22, 2009. The Applicant asked for its one continuance by right which the Staff could
not agree to because the February meeting was the last meeting under the Permit Streamlining
Act. In order to avoid the conflict, the Applicant and the Staff agreed to a withdrawal and new
application. Even if the Commission takes action on April 9, 2009, it will have taken 11 months.
Other agencies move just as slowly.

Commissioners should consider that by the time all of the other permits have been
obtained, and after substantial expenditure by the Applicant, the revegetation pian and the willow
cultings in the existing rocks would be mature and complete. Impact Sciences has done a
projection of the revegetation plan compared to the present circumstances which is Applicant’s
Exhibit, Tab 6. The Commission cannot hold the Applicant responsible for the lack of a
revegetation plan to date because revegctation was not a part of the emergency permit and would
have been unlawful without the Commission action on this Application.
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The Commission should also consider the costs involved. PACE Engincering estimate
that implementing the Staff Recommendation (without the costs of processing other necessary
permits) will exceed $1,000,000. The cxisting rocks cost $60,000 to purchasc and place. The
applicant has already spent more than twice that amount on engineering and environmental
studies. The Staff Recommendation places the burden on the Applicant to seek many other
permits at a very high cost over a period of several years. This adds to the infeasible aspect of
the Staff Recommendation.

3. Thc Position of Heal the Bay, Bavwatchers and Department of Parks &

ecreation that a “Flood Wall” behind a “Soft” Protection of Soil and Plants h
No Evidence to Support It.

lleal the Bay, Baywatchers and the Department of Parks & Recreation cach have opposed
both the Application and the Staff Recommendation. The common thread of each opposition is
that some form of “bioengineercd” soft planting on a 3 to 1 slope will successfully protect the
bank and the structures beyond the bank. No evidence is offered that such a “soft” form of
protection will successfully resist the erosive forces of water as it is turned almost 90 degrees
from the direction at which it flows directly at the Mariposa Land to go beneath the Pacific Coast
Highway bridge. The Commission’s action must be based upon fact and science, not hope and
desire.

Heal the Bay and Buywatchers both suggest that the protection of the Shopping Center
should be created by a “flood wall”. No description of what a “flood wall” requires is given. In
fact, a flood wall would be a vertical wall that would need foundations beneath the Jowest watct
level of the creek and extend up to above flood level height. Tt needs foundations wherce erosion
will not Jet the wall just fall over one day. Therc is no question that erosion of the “soft” bank
solution will occur. The Applicant’s property is on the outside curve of a sharp river bend which
no amount of “soft” engineering will ever resist. Quiside curves of rivers erode to stecp, sharp
banks. Inside curves accrete with deposits and push the outside curve even sharper. The picturcs
under Tab 1 show this inexorable process at work. As the owner of all of the relevant property,
if State Parks really wanted to limit erosion on the west bank, it would remove major accretion
from the east bank that forces the flow to erode the west bank.

Once the creek waters have eroded the soils in front of the wall (which is certain to
happen), what would remain is a high (approximatcly 14 feet) vertical, concrete wall, with no
plants, no soil and no mitigation. Somehow, Heal the Bay and Baywatchers recommend this as a
iess environmentally damaging altemnative. Commission Staff agrees that the alternative does
not meet the Coastal Act. Of course, all the environmental damage from removing the existing
rock (coffer dam, dewatering, etc.) will occur. It is hard to see how allowing erosion of the
entire bank back to a concrete “flood wall” causes less environmental damage.
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The opponents’ alternative also requires that all of the Applicant’s land be croded away.
It is hard to see how this benefits the water quality or the Malibu Lagoon. Those eroded
sediments have only one placc to go. Only the Malibu Lagoon is downstream. The sediments
have no other locations for deposition. Having spent so much effort to restore the Malibu
Lagoon, it is surprising that State Parks courts crosion of new sediments (o fill it in again.

4. The Applicant is Prepired to Accept Suitable Special Conditions.

The Applicant has preparcd Special Conditions which would be appropriate if the
Commission agrees to approve the maintenance of the rocks in the present location. (See,
Applicant's Exhibits, Tab 7.) These Special Conditions are based upon the Special Conditions
contained in the Staff Report, eliminating those that reflect requiremcnts bascd upon the
removal, grading and replacement of the rock.

The Applicant asks that the Commission adopt an amending motion to the motion
recommended by the StafT and approve Permit No. 4-09-013 subject to the Special Conditions
behind Tab 7.

incerely,

SHERMAN L. STACEY

SLS/sh

ce: All Commissioners and Altemates
Ventura Commission Office
Mr. Grant Adamson



APPLICATION FOR PERMIT NO. 4-09-013 (MARIPOSA Land Company)

California Coastal Commission

ECEIVE

APR 3 2009

CALFORNIA
COASTAL COMMISSION
Sequence of 1962, 1977, 1981 and 2000 photographs of site showiAETHGEItADEOAST DISTRCT

Applicant’s Exhibits

Existing and Staff Recommendation Slope Comparison Analysis by David Jaffe,
Professional Engineer.

lllustration of Method of Work Necessary to Carry Out Staff Recommendation including
Coffer Dam, Pile Driver, Backhoe, Trucks, etc.

Letter from PACE Engineering regarding flooding impacts from Staff Recommendation
design.

Letter from Impact Sciences regarding revegetation of Malibu Creek bank.

Illustration of existing and future conditions after implementation of Impact Sciences
Revegetation Mitigation Plan.

Applicant’s Proposed Substitute Motion and Special Conditions.
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PAC

Advanced Water Engineering

March 24, 2009

Grant H. Adamson Fax (310) 456-3182
Vice President
Mariposa Land Corporation Page 1 of 2

23852 Pacific Coast Hwy. #368
Malibu, CA 90265
Phone (310) 456-3230

Re: Malibu Creek Bank Restoration
Change in Depth for the Proposed Coastal Commission Improvements # 7856E

Dear Grant,

Attached, please find the results of the existing and proposed conditions HEC-RAS model of lower Malibu
Creek. The model output for flow depth is shown in Table 1.

Please recall that the existing conditions model examines the hydraulics of the Creek during the 100-year
event with the creek geometry in its present state. The proposed conditions geometry reflects the
changes requested by CCC and represents the 2:1 side-slope on the west bank upstream of the HWY
101 Bridge. The revised slope is approximately 500 ft in fength.

The results of the modeling indicate that, on average, the depth of flow during the 100-year discharge
event will increase by 0.1 ft for the study reach as a whole, and with a 0.9 ft maximum water surface
elevation increase.

It is important to note that the overbank area of the project site, as well as the adjacent property presently
exists in the FEMA flood zone AQ (Depth 2) indicating shaliow flooding up to 2 ft (see enclosed FIRM
panel 1541F). An increase of flow depth at this location has the potential to exacerbate fiooding in the
presently mapped location and adjacent to the project site.

Please feel free to conta\ct me with any questions or comments regarding this project.

Sincerely,

7 e

Project Manager
DAJ/AS

P:\7856E\5-Administrative\Lefters\Out\Adamson, Grant - Change in Depth 03-24-09.doc

17520 Newhope Street, Suite 200 | Fountain Velley, CA 92708 |
Pi{713)481-7300 F:(714} 481-7299 L www.pacewatercom.. .

EXHIBIT 4




Grant Adamson

March 24, 2009

Mariposa Land Corporation / Malibu Creek / Project #7856E Page 2 of 2
Table 1. Lower Malibu Creek Existing and
Proposed (CCC) Depth (ft) by Section
. Depth (ft)
Section Existing Proposed A
2100 17.5 17.6 0.2
2070.36" 17.3 17.4 0.2
2040.73" 17.0 17.1 0.2
20111 15.9 16.1 0.2
2006.1 16.0 16.2 0.2
2001.1 15.9 16.1 0.1
1984 .25" 15.9 16.0 0.1
1967.4* 15.8 15.9 0.1
1950.55* 15.7 15.9 0.1
1933.7* 15.7 15.8 0.1
1916.85* 15.7 15.8 0.1
1900 15.6 15.7 0.1
1883.33* 15.6 15.6 0.1
1866.66* 15.6 15.7 0.1
1850.* 15.7 15.8 0.1
1833.33* 15.8 15.9 0.1
1816.66" 15.8 16.0 0.1
1800 15.9 16.0 0.1
1783.33" 15.8 15.9 0.1
1766.66" 15.7 15.8 0.1
1750." 15.5 15.6 0.1
1733.33* 15.4 155 0.1
1716.66" 15.2 15.3 0.1
1700 14.9 15.1 0.2
1683.33" 147 14.9 0.2
1666.66" 14.5 14.6 0.2
1650." 14.3 14.3 0.0
1633.33* 14.2 14.0 -0.1
1616.66* 14.1 13.4 -0.6
1600 14.0 13.5 -0.5
1586.8* 13.9 135 -0.4
1573.6 13.8 13.5 -0.3
1568.5 13.8 13.5 -0.3
1563.2 12.7 127 0.1
1531.6* 11.3 12.2 0.9
1500 11.3 11.8 0.5
1400 11.0 11.2 0.2
1323 9.9 9.9 0.0
Average= 0.1
Maximum= 0.9
——e
PACE
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IMPACT SCIENCES 20

YEARS

February 23, 2009

Grant Adamson
Mariposa Land Company
PO Box 2485

Malibu, California 90265

Attn: Grant Adamson
Re: Comments regarding revegetation of the Malibu Creek bank

Dear: Mr. Adamson:

I have reviewed the January 9, 2009 letter from Dr. Jonna Engle to Deanna Christensen
of the Coastal Commission regarding the vegetation restoration plan prepared by
Impact Sciences for your property. The second paragraph of her letter states that
“vegetation has been able to naturally recruit among the rip rap. However, plants are
unable to establish on the majority of the rip rap which stand at a steep 1:1 slope angle.
It is my opinion that the stream bank restoration would be more successful if the
proposed rip rap were to be laid back at a lesser slope angle, such as 2:1, which is more
typical for vegetated rip rap bank stabilization designs.”

The 1:1 slope was a figure mentioned prior to the survey by Edward P. Sternagle, a
licensed sur\;eyor, who determined the true slope, which in part is closer to a 1.7:1
angle. What Dr. Engle did not mention is that the mulefat shrubs that revegetated part
of the stream bank are in areas that received sufficient sunlight for the seedlings to
become established. The angle of the slopes and the depth of the rip rap in other parts
of the stream bank preclude sunlight from penetrating to where seedlings might
germinate, thereby not allowing the seedlings to photosynthesize, the process whereby
the nutrients are produced for the developing seedlings.

The proposed willow cuttings should be sufficiently long to extend beyond the rip rap
thereby allowing developing leaves to be exposed to sunlight, and undergo
photosynthesis. The use of cutting would speed up and ensure success of the stream
bank revegetation.

The letter also states that “placement of a bottom layer of fabric filter under the rip rap
would reduce soil piping and turbidity from high flow events.” As the rip rap has
been stable for the 10 years since installation, without any sign of soil piping or
turbidity, the need for this fabric is questionable. The placement and rooting of willow

EXHIBIT 5

803 Camarillo Springs Road, Suite A, Camarilio, California 93012, (805) 437-1900, FAX (805) 437-1901, www.impactsciences.com

6



Mr. Grant Adamson
February 23, 2009
Page 2

cuttings should only increase stream bank stability. However, if the stable slopes are
altered with the rip rap removed and the bank cut back, fabric filter would be required
to control soil piping and reduce siltation caused by this new disturbance.

In conclusion, Malibu Creek’s banks, where rip rap has been for the past 10 years, can
be successfully revegetated if willows are installed in a manner that allows the plants
access to the soil to root, stabilize the soil, and obtain nutrients. Furthermore, the
manner of installation should permit access to sunlight for photosynthesis, without
disturbing the stable banks currently present.

Very truly yours,
IMPACT SCIENCES, INC.

Larry Lodwick
Associate Principal
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EXHIBIT 6

Photographs Depicting Current Site Conditions
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MOTION

| move a substitute motion approve to the Applicant’s proposed development
subject to the Standard Conditions and the Special Conditions set forth below and to
adopt revised findings in support of such decision on grounds that the development as
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and
will be not prejudice the ability of the local government having jurisdiction over the area
to prepare a Local Coastal Program conforming to the provisions of Chapter 3.
Approval of the permit complies with the California Environmental Quality Act because
either 10 feasible mitigation measures and/or alternatives have been incorporated to
substantially lessen any significant adverse effects of the development on the
environment, or 2) there are no further feasible mitigation measures or alternatives that
would substantially lessen any significant adverse impacts of the development on the
environment.

SPECIAL CONDITIONS

1. Assumption of Risk

By acceptance of this permit, the applicant acknowledges and agrees (i) that the site
may be subject to hazards from erosion and flooding; (ii) to assume the risks to the
applicant and the property that is the subject of this permit of injury and damage from
such hazards in connection with this permitted development; (iii) to unconditionally
waive any claim of damage or liability against the Commission, its officers, agents, and
employees for injury or damage from such hazards; and (iv) to indemnify and hold
harmless the Commission, its officers, agents, and employees with respect to the
Commission’s approval of the project against any and all liability, claims, demands,
damages, costs (including costs and fees incurred in defense of such claims),
expenses, and amounts paid in settlement arising from any injury or damage due to
such hazards. '

2. Revegetation Implementation and Monitoring

By acceptance of this permit, the applicant agrees to implement the approved
“Vegetation Restoration Plan” (Impact Sciences Inc.). The plan shall be carried out
under the direction of qualified biologist or resource specialist. Successful site
restoration shall be determined if the revegetation of native plant species on site is

EXHIBIT 7




adequate to provide 90% coverage by the end of the five (5) year monitoring period and
is able to survive without additional outside inputs, such as supplemental irrigation.

The applicant shall submit, upon completion of the initial planting, a written report
prepared by a qualified resource specialist, for the review and approval of the Executive
Director, documenting the completion of the initial planting/revegetation work. This
report shall also include photographs taken from pre-designated sites (annotated to a
copy of the site plans) documenting the compietion of the initial planning/revegetation
work.

Five years from the initial planting completion date, the applicant shall submit for the
review and approval of the Executive Director, a Revegetation monitoring Report,
prepared by a qualified biologist or resource specialist, that certifies whether the on-site
revegetation is in conformance with the revegetation plan approved pursuant to Special
Condition 3 and has been implemented consistent with, and restoration has been
successful as defined by, this Special Condition. The monitoring report shall include
photographic documentation of plant species and plant coverage.

3. Maintenance Activities and Future Alterations

The permittee shall maintain the permitted bank protection in its approved state. Any
change in the design of the project or future addition/reinforcement of the approved
structure beyond exempt maintenance as defined in Public Resources Code section
30610(d) and Section 13252 of Title 14 of the California Code of Regulations to restore
the structure to its original condition as approved herein will require a coastal
development permit. However, if (after inspection) it is apparent that the repair and
maintenance is necessary, the permittee shall contact the Executive Director to
determine whether a coastal development permit or an amendment to this permit is
legally required, and, if required, shall subsequently apply for a coastal development
permit or permit amendment foe the required maintenance.

4. Deed Restriction

Prior to issuance of the Coastal Development Permit, the applicant shall submit to
the Executive Director for review and approval documentation demonstrating that the
applicant has executed and recorded against the parcel governed by this permit a deed
restriction, in a form and content acceptable to the Executive Director: (1) indicating
that, pursuant to this permit, the California Coastal Commission has authorized
development on the subject property, subject to terms and conditions that restrict the
use and enjoyment of that property; and (2)imposing the Special Conditions of this
permit as covenants, conditions and restrictions on the use and enjoyment of the
Property. The deed restriction shall include a legal description of the entire parcel or
parcels governed by this permit. The deed restriction shall also indicate that, in the




event of an extinguishment or termination of the deed restriction for any reason, the
terms and conditions of this permit shall continue to restrict the use and enjoyment of
the subject property so long as either this permit or the development it authorizes, or
any part, modification, or amendment thereof, remains in existence on or with respect to
the subject property.

5. Site Inspection

A. By acceptance of this permit, the applicant irrevocably authorizes, on behalf of
itself and its successors-in-interest with respect to the subject property, Coastal
Commission staff and its designated agents to enter onto the property to
undertake site inspections for the purpose of monitoring compliance with the
permit, including the special conditions set forth herein, and to document their
findings (including but not limited to, by taking notes, photographs, or video),
subject to Commission staff providing 24 hours advanced notice to the contact
person indicated pursuant to paragraph B prior to entering the property, unless
there is an imminent threat to coastal resources, in which case such notice is not
required. If two attempts to reach the contact person by telephone are
unsuccessful, the requirement to provide 24 hour notice can be satisfied by
voicemail, email, or facsimile sent 24 hours in advance or by a letter mailed three
business days prior to the inspection. Consistent with this authorization, the
applicant and its successors: (1) shall not interfere with such
inspection/monitoring activities and (2) shall provide any documents requested
by the Commission staff or its designated agents that are relevant to the
determination of compliance with the terms of this permit.

B. Prior to issuance of the Coastal Development Permit, the applicant shall
submit to Commission staff the email address and fax number, if available, and
the address and phone number of a contact person authorized to receive the
Commission’s notice of the site inspections allowed by this special condition.
The applicant is responsible for updating this contact information, and the
Commission is entitled to rely on the last contact information provided to it by the
applicant.

6. Condition Compliance

Within 180 days of Commission action on this coastal development permit application,
or within such time as the Executive Director may grant for good cause, the applicant
shall Satisfy all requirements specified in the conditions hereto that the applicant is
required to satisfy prior to issuance of this permit. Failure to comply with this
requirement may result in the institution of enforcement action under the provisions
Chapter 9 of the Coastal Act.
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1111 Bayside Drive, #150 APR 7 2008
Corona del Mar, CA 92625 CALFORNIA
(949)219-2000; FAX (949)219-9908 COASTAL COMMISSION

SOUTH CENTRAL COAST DISTRICT

FAX LETTER

To: Deanna Christensen

Fax No. 805-641-1732

From: Sherman L. Stacey
Re: Permit No. 4-09-013
Date: April 7, 2009

cc:

Total Pages -- 16
Attached are the following documents in connection with the record and hearing on
Permit No. 4-09-013.

1. Biological Impact Analysis Malibu Creek Riprap Replacement dated April 3, 2009
by Impact Sciences, Inc. ‘

2 Resume of Lawrence (Larry) N. Lodwick of Impact Sciences, Inc.
3. Resume of Daryl Koutnik of Impact Sciencses, Inc.

4 Resume of David Jaffe, PhD, PE of PACE Engineering

5. Resume of Andrew Ronnau, PhD, PE of PACE Engineering

If you or Jack would like to discuss any matters on this, | will be at the hearing all day
tomorrow.
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Biological Impact Analysis APR 7 2009
Malibu Creek Riprap Replacement
Mariposa Land Company CALIFORNIA
COASTAL COMMISSION
Impact Sciences SOUTH CENTRAL COAST DISTRICT
April 3, 2009

The proposed reshaping of the Malibu Creek slopes that were protected from erosion by placing
riprap along the banks in 1998 is being considered. As with any project involving heavy
equipment to reshape contours along water courses, there are a number of impacts that would
occur.

The Mariposa Land Company property is located on the west bank of Malibu Creek just
upstream (north) from the Pacific Coast Highway bridge, which is considered to be a part of

" Malibu Lagoon, but is not part of the Malibu Lagoon State Park (Abramson and Grimmer, 2005).
While Malibu Creek has some saltwater intrusion, there is an active downstream flow along this
stretch of the creek. Water levels vary by several feet depending on the condition of the sandbar
at Malibu Lagoon. When the lagoon sandbar is breached, usually in the fall to winter, the water
levels drop as water is able to freely move into the ocean. As the sandbar gradually re-forms after
peak stream flows recede, the water levels increase by several feet. This annual cycle of flow
regimes is necessary for maintaining the channel morphology, recruitment of spawning gravels,
flushing fine sediments, rejuvenating riparian habitats, and supporting the life cycle of the fish
fauna, particularly the steelhead population (NMFS, 2007).

A number of impacts would be associated with the implementation of riprap removal project,
which would, at a minimum, involve water quality and habitat disruption. Another potential
impact has a likelihood of affecting water quantity. These and other impacts must be considered
by a number of agencies during the permitting process

Water Quality Issues:

Construction within streams has been shown to change the rate, type, and amount of erosion and
sedimentation within streams (NMFS, 2007). In the present case, at least two factors will affect
these changes:

Impacts would occur with the installation of any coffer dam. Work in stream sediments, even by
the most careful installation of BMPs for siltation control, would affect the sediments within a
flowing stream. These sediments would be carried downstream to settle in the lagoon. Fine
sediments could have a serious impact in decreasing water infiltration though the sandbar,
placing the sandbar in jeopardy of being washed away prematurely as water, which cannot move
through the sand as freely, builds up, adding pressure onto the bar.

Second, an increase in the flow rate in Malibu Creek around the protective coffer dam would
occur in reducing the width of Malibu Creek with a diversion, i.e., a coffer dam constructed
around the area containing the riprap to be moved, without a decrease in the volume of water
moving past the coffer dam. This increase in stream flow will further alter natural sediment
movement, increasing deposition into the lower lagoon (in the State Park). Increased flow rates,

Impact Sciences, Inc. 1 Malibu Creek Riprap Replacement Biological Impacts Report
0908.001 April 2009
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combined with additional fine sediments, would increase water levels and add pressure behind
the sandbar, and adding to the potential to breach the bar earlier than is typical

As with any construction project, there is a potential to have oils and greases from construction
equipment that could potentially contaminate waters. While BMPs can minimize this impact, this
is an area very sensitive area, both biologically and publically.

Biological Impacts:

The Creek is designated as critical habitat for two fish species that are federally and state-listed as
“Endangered,” the tidewater goby (Eucyclogobius newberryi) and steelhead (Oncorhynchus mykiss).
There are a number of concerns regarding these two species and how they would be impacted by
the riprap replacement. Additional information and research will likely be required to determine
the exact impacts on these two species before a Biological Opinion would be issued by the
agencies charged with the protection of these species, specifically the US Fish and Wildlife .
Service (USFWS) for the tidewater goby and by the National Oceanic and Atmospheric
Adminjstration (NOAA) for the steelhead.

Tidewater goby is a resident fish that as adult is are bottom-dwellers, escaping into burrows or
other hiding places when disturbed. Tidewater gobies spawn in May 1 through November 1,
with hatching occurring in 9-10 days (Hunt, 2000; Malibu Lagoon Restoration and Enhancement
Plan, 2006). The young are free-swimmers in the lagoon, taking up territories and burrows as
they mature. This project would almost certainly be considered a “take” of tidewater gobies as a
result of:

¢ additional siltation that would occur would likely affect the gobies burrows, by reducing
visibility and the ability for the gobies to catch their prey,

» the immature gobies, which are free-swimmers in the lagoon and would be susceptible to the
increased silt in the water, and

e the necessary dewatering, which will directly kill the fish.

Relocation of gobies by dip nets from the dewatering area is made especially difficult by the
gobies potentially using their burrows or the riprap for shelter (Hunt, 2000). Seines are not
practical for goby relocation, as the gobies enter their burrows at the first signs of danger, and
electro-shocking is not possible where brackish water occurs, because the electrical current is
dispersed by the salt content, and gobies are bottom-dwellers and sink when stunned by the
electric current, making capture for relocation extremely difficult.

Another impact with a high likelihood to affect gobies is the underwater noise from mechanically
moving the riprap. Underwater noise and vibration is a significant factor with many aquatic or
marine organisms, but has not been studied with tidewater gobies. Disturbances such as noise
and vibrations is known to force the gobies to withdraw into their burrows, but it is unclear if
prolonged, but not constant noise would change goby feeding habits and survivorship.

Irpoct Sciences, Inc. 2 Malibu Creek Riprap Replacement Biological Impacis Report
0908.001 April 2009
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Steelheads are anadromous fish that spawn in coastal watersheds and young rear in freshwater
or estuarine habitats for one to three years prior to returning to the sea to reach maturity. While
relatively few steelheads are found in Malibu Creek, the impacts would likely not be as great as
for the tidewater goby. However, alteration of stream flows has been shown to affect migratory
behavior, and have altered the breaching pattern at the mouth of coastal estuary (NMFS, 2007),
which affect steelhead rearing and migratory opportunities. The potential for an early breach in
the sandbar at the lagoon would likely have little effect on the stream course upstream of the
lagoon area, as flows from the water source would remain the same, but would have a
pronounced effect on lower watershed streams and estuaries. Timing of the project would be
critical to avoid a steelhead “take” during the period when steelhead would be moving through
the channel.

Timing of the project would also be limited by bird nesting in the area. This is a very well known
area for birds and this is a very sensitive public issue that requires attention and careful
scheduling.

In essence, water quality and habitat would be adversely affected by this project, and while
mitigation would likely be in the form of adding BMPs, the effect on tidewater gobies would
likely be considerable.

Permitting Issues:

Federal and State agendies including the US Army Corps of Engineers (USACE), the California
Department of Fish and Game (CDFG), and the Los Angeles Regional Water Quality Control
Board (RWQCB) will require new authorizations for riprap relocation. The biggest issues would
be with the USACE and their (1) requirement to conduct Section 7 (of the Endangered Species
Act) Consultation with both the USFWS and NOAA for the listed species described above, and
(2) potential issuance of an Individual Section 404 permit.

The Section 7 Consultation process would involve detailed descriptions for the fish and life
histories, habitat requirements, details for the engineering, the rationale, induding a detailed
analysis for the need to conduct the project, a detailed analysis of all potential impacts, with data
to support these analyses, and detailed information on the quantity of the impacts. If the analysis
lacks the supporting evidence for the conclusions, such data would likely need to be ascertained

" by research. Once the USACE, via the applicant, has produced the Biological Assessment, the two
federal agencies review the information as well as their own information about the species. A
Biological Opinion by the USFWS and NOAA would be issued. If the Biological Opinion
concludes that a direct or incidental “Take” is likely, the agencies would need to issue a permit,
requiring an opportunity for public comment. The result is that the USFWS or NOAA may or
may not issue a permit.

The USACE would likely require an Individual Section 404 permit, as impact to jurisdictional
“waters of the US” that are greater than one-half acre in area or greater than 300 linear feet along
a “water” does not meet the criteria for such projects. The process for issuing Individual Section
404 permits requires among other requirements is that a Section 404(b)(1) Alternatives Analysis
be conducted. Section 404(b)(1) Altermnatives Analysis requires examining alternatives to the

Irmpact Sciences, Inc. 3 Mualibu Creek Riprap Replacement Biological Impacts Report
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project, either the location or the implementation process, that result in less impact to waters of
the US, but that achieve the purpose of the preject. As the purpose of riprap is erosion control,
this would likely be their major focus. If the USACE decides that a permit is eligible for issuance,
they must issue the permit for the “least damaging alternative that meets the purpose of the
project.” The timeframe for the Consultation, Take permit, and Individual Section 404 permit
would take a minimumn of 1.5-2 years, with no guaraniee of receiving pesmits at the end of that
timeframe, given projects with similax requirements. However, if additional research is requested
by any of the agencies, the timeframe could be much longer. State authorizations would take
much shorter periods, although the RWQCB would likely not take actions until the USACE made
a decision on whether to issue their permit.

References

Abramson, M. and M. Grimmer, 2005. Fish Migration Barrier Severity and Steelhead Habitat
Quality in the Malibu Creek Watershed. Produced for California State Coastal Conservancy and

California Department of Parks and Recreation.
http:/fwww cityofcalabasas.com/pdf/documents/environmental-services/Steelhead -Barrier-and-
Habitat-in-Malibu-Creek-Watershed-062305.pdf

Hunt, L. 2000. Evaluation of Biological Impacts of Bank Stabilization Project on Lower Malibu
Creek, Los Angeles County, California. PreparedforGrant Adamson, Mariposa Land Company.
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Laurence (Larry) N. Lodwick

Business Address: Impact Sciences, Inc.
soaCanmmomMs-ﬂneA
Camarillo, California 93012
Phone (805) 437-1900
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(sos) 7eo-7m

R S <y

Education: Baylor University, Waco, Texas M.S. 1975 (Biology)
' Thesis Title: Net Aerial Primary Production of Three East Texas Peat Bogp.
Central Methodist College, Fayette, Missouri B.A. 1971
Major - Biology, Minor - Chemistry

Professional Experience

General:

Worked in the fields of wetland and riparian habitats, vegetation, and natural resources management
since 1973, with experience in both the. state agencies and :the. private sectors, in the western U.S.
Experienced in natural resources mapping, species and habitat inventories, functional assessments,
habitat management, and natural resources regulatlons

Specific Experience:

February 2006-Present: Associate Pnnapal,

January 2001 ~ December 2005: Senior Regulatery/Restoration Ecologist, Impact Sciences, Inc. 803
Camarillo Road, Suite A, Camarillo, California 93012

Supervisor: Daryl Koutnik

Proyectmanageriortlmmpmy‘smhﬁorykmmm of the biological division. Responsible for
coordinating and mentoring up to_ five biologists involved in wetland and riparian delineation and
regulatory work. Provides training programs for company personnel and for clients and engineering
firms. Conducts wetland delineations, including delineations of streams and wetlands, utilizing state and
federal regulatory agencies’ protocols, in southern California, Maps and characterizes vegetation on
project sites. Conducts species-specific habitat characterizations on clients’ properties. Prepares and
implements resource mitigation and management. plans. . Conducts surveys of sites and proposes
mitigation measures to reduce overall impacts on habitat. Prepared Biological Assessments for Section 7
consultations regarding endangered Astragalus species, and implemented proposed mitigation on those
species. Researched and prepared mitigation plans for projects involving the state rare species, Santa
Susana Tarplants and silvery legless lizards and successfully implemented those plans.. Provides
mitigation monitoring during land clearing and construction projects. Provides clients with information
regarding federal, state, county, and municipal land-use regulations governing wetland projects, and fill
requirements. Provides supervision and training for the biological division, and for other divisions of the
company. Conducts mitigation planning for projects involving impacts to special-status species and
wetland/streambed impacts. Preparation of California Environmental Quality Act documents and works
on various EIR sections, as needed. Assists in editing biological studies prior to finalization.
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November 1992 - December 2000: Senior Ecologist, The JD White Company, Inc,, 1111 Main Street,
Suite 300, Vancouver, Washington 98660.

Supervisor: John White (360) 696-1338 ;
Adsasaprqectmmmandamofﬁwmy‘smw& ‘Has conducted over :
250 wetland delineations, assessments, fumtmml analyses, and nuﬁgabon plans for public agencies,
mdusﬂmemmmﬂmdredduﬁddmsd&mmvammﬂmcmduw

heamandoﬂ\ermenbusofﬁ:eoompcny Mmmaaﬁmforminvdvhgweﬂmdmpads,” e
including hydrologic enhancement, s0il amendments and use and selection of native vegetation. Trained
m&nuseofﬂ\ewmtngtmw&ﬁmlogy's *Washington State Wetland Functional
Assessment Methodology” (1998) for testing the methodology prior to adoption and served on the
wetland assessment team for functional assessments for the development of Oregon Hydrogeomorphic
Method for functional assessments. Preparation of State Environmental Projects Act documents and

works on various EIS sections, 2s needed. Editing of company wetland and wildlife studies prior to

- submittal. Preparation of proposals and contracts for environmental studies.

September 1992 - October 1992: Independent Consulting Ecologist, Sedro-Woolley, Washington.
Wetlands consultant conducting delineations and assessments, and conducted environmental impact
analyses of development projects. Developed mitigation plans for development sites. (Consultant to

Sturdy Engineering Corporation and Skagit County, Washington Planning Department).

July 1991 - September 1992: Wetlands Ecologist, Sturdy Engineering Corporation, Sedro-Woolley,
~ Washington,

Supervisor: Gary Sturdy

Conducted wetland delineations and assessments. under. both. 1987 and 1989 methods in Skagit County,

Washington, for a civil (environmental) engineering firm for land development and subdivision projects.

Provides clients with information on federal, state, county, and municipal land-use regulations governing

wetland projects, fills, and local buffer requirements.. Plans mitigation for projects involving wetland

impacts, wherever avoidance is not practical. Preparation of SEPA documents and works on various EIS

sections, as appropriate. Environmental management and monitoring on projects as needed.

January 1991 - July 1991: Independent Consulting Ecologist, Santa Ana, California.

Conducted biological impact analyses, wetland delineations and assessments on projects in southern

California. Impact analyses included mitigation planning and implementation strategies to be

incorporated into overall project developments. (Consultant to Planning and Design Solutions, Inc.)

January 1990 - January 1991: Senior Ecologlst, Plannmg and Deslgn Solutions, Newport Beach,
California.

Supervisor: Eric Ruby

Conducted biological and wetland impact analyses for various commercial, industrial, and residential
development projects in southern California. Work included surveys of the flora, fauna, and endangered
species and occurrence of critical habitat. Coordinated projects with local, state, and federal agencies for
permitting purposes. Written reports on all aspects of the environmental surveys were prepared.
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October 1986 - Present: Freelance and Stock Photographer

Specializing in wildlife, underwater, sature, outdesr, panoramic and landscape photography. Currently
maintains approximately 20,000+ carefully edited photographs. Suppliephotostomagazma
researchers and public. Reg\dmiypmummwmommnps

October 1986 - September 1967: Land Resources Coordinator, Lower Cologado River Authority, Austin,

public utility district of the State of Texas. Devdqdlmdueplm'
plan for the properties managed by the Parks and Lands Division. Disfed

implementation of the management programs in the field. Matedpne@edbummgpmgnmior
utility lands. Workedw:ﬂ\ICRAsﬂfaﬂSoﬂCcmuvanmSgyioeod“ »
resources to persornel of the LCRA. meammmm

properties.

September 1982 - October 1986: Ecologist I (Coastal Management and Section 401 Programs), Alaska
Department of Environmental Conservation, Juneau, Alaska 99861,

Supervisor: Douglas Redbum

Served as Assistant Coordinator (Sept. 1982 - Feb. 1986) and Coordinator (Feb. 1986 - October 1986) of the
coastal management and wetland policy programs::for the Alaska Department of Environmental
Conservation. Monitored and reviewed state-wide, regional, and local coastal management programs for
compliance with State air, land, and water quality regulations and concerns, and provided assistance to
the coastal districts to comply with the State's requirements. Served as the department’s representative on
the coastal management and permit reform interagency working groups, developing regulatory criteria
and procedural guidance for the state agencies’ development and permitting activities within the state's
coastal region. Provided procedural guidance and assisted department staff conceming interpretation of
local coastal management programs. Coordinated departmental actions on local plans with other state
agencies. Responsible for the review and departmental response on proposed state, federal, and local
regulations and land use and wetland programs involving coastal, state lands, and wetland issues.
Managed EPA grant and consulting contract on state assumption of Section 404 responsibilities. Served
on a working group to develop a wetlands management plan for the City of Juneau, Alaska, Coordinated
achwhaofhepemmdmsuhgﬂwwlmﬁahmforwahndpmumﬂnmghout&e&ateof

Alaska.

October 1973 - January 1982: Biologist II, Resource Management Section, Park Operations and
Maintenance Branch, Texas Parks and Wildlife Department, 4200 Smith School Road, Austin, Texas.
Supervisor: David Riskind

Assistant to the head of the Resource Mmagemmt Sectwn, Park Operahons Division. Responsible for the
compilation of natural resource inventories for twenty-five state parks in the eastern part of Texas.
Documented habitats and status of endangered and threatened species in the parks. Documented past
and present land use practices on the properties and review proposed land uses as they would likely
affect the resources of the parks. Prepared and implemented natural resource management programs for
individual parks, including revegetation, prescription burning, and exotic species control. Assisted
department personnel in developing specific revegetation, reforestation, and landscape plans in the
parks. Conducted environmental assessments of projects proposed for parks and conducted surveys of
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Sacramento California, March 24-26, 209
-Portland, Oregon, April 8-10, 2009 (scheduled)
 -Austin, Texas, April 15-17, 2009 (scheduled)

' PUBLICATIONS
Lodwick, L.N. 1975. A Second Collection of Psilotum nudum from Texas. American Fern Journal. 65: 62

Amerson, P., L.N. Lodwick, and DH. Riskind. 1975. The Incredible Orchid Family. Texasl’arksand
Wildlife Magazine 33(10): 16-20.

Lodwick, LN. 1976. vwmmfm D Appersdicc'B. ' In: Development and
Application of Operational Techniques for: the inrweéndory:and Monitoring of Resources and Uses for the
Texas Coastal Zone. Quarterly Report, Feb. 1976.  Prepared by the Texas General Land Office, for the
Goddard Space Flight Center, Greenbelt, Maryland. -

Lodwick, L.N. 1976. 'Rle&gfﬂudu Do ; m{fmﬁmm) 7.

TR Cardinutin Ventd N R
Lodmck,L.NandD.H.Riskmd.lm lz\dncapeMamtenmceandeagemthrogram.lm §
Preservation Plan and Program for Washington-on-the-Brazos State Historic Park. pp. 79-85. Texas Parks ‘
and Wildlife Department, Austin, Texas.

Lodwick, L.N. and D.H. Riskind. lm.akemoe Management Prog:w. In: Development Plan and
Program for Hale Ranch State Park. pp. 142-147. Texas Parks and Wildlife Department, Austin, Texas.

Lodwick, L.N. and D.H. Riskind. 1978. Landscape Management Program. In: Preservation Plan and
Program for Caddoan Mounds State H:stonc Site. pp 64-67. Texas Parks and Wildlife Department,
Austin, Texas. A S~ i .

Lodwick, L.N. 1980. The Genus Sphagnum in Texas. The Bryologist 83(2): 214-218.

Wyatt, R. and L.N. Lodwick. 1981. Vanahonand'l‘axonomy of AmculuspmamTexas Britonnija 33(1):
39-51. S BERTCEN A B T § CE U R .

woher a0 Srpamnho
Lodwick, L. and EJ. Ruby 1990 R@«dWaﬂndMgahoang:HaﬂbTmeCome?Assoaauon
of Environmental Professional Statewide: News. Summer 1990, p. 6. Association of Environmental
Professionals. Sacramento, CA.
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Lodwick, L. N. 2005. A US. Biologist's Observations on the Ecology of Cairns. Bull. Soc. Wetland
Scientists. 22(4): 17-21.

PROFESSIONAL MEETING PARTICIPATION

2008 Headwaters to Oceans (H20) Conference. mza,zooe. MmmquﬂveryleglasLmrds
on a Coastal Site in Omard. LongBeadt,Cahfomiar R R R A4 b R

stHeadwata'stOOQeam(l-DO)ConfaumOmberaom EaﬂyDevelopmmtofaCreated
CoaswlFreshmeeﬂmdsDepaMmGtw L@MW

>
- F

- SouetyofWeﬂmdemss,mmmuﬁoml
ofcreatedandnah:ralweﬂamls. ‘

e

Texas Council of Chapters of the Soil Conservatlm Soclety of America, ]une 19, 1987. Paper: "Today's
Resource Management For Tomorrow's Needs."

Alaska: Regional Wetland Functions. Workshop held in Anchorage, Alaska, May 28-29, 1986. Invited
Participant.

AFFILIATIONS b, v

Society of Wetland Scientists. 1994 - Present
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-/ Dr. Koutaik has broad knowledge of both state and federal Endangered
Species Acts, and state and federal regulations involving biological
resources. His biological expertise inciudes knowledge of biological and
eoologicdldaﬁowlnps,wx&\parﬁmhranphas:sonhdmatmpact

analysis, special tus plant species, and wildlife movement corridors.
i-lgh’nsane:a:aeptlon.al‘MM knowledge of Southem California flora, and was
an‘active’ participant in'the drafting of the West Mojave Plan for multi-
species habitat conservation.

Dr. Koutnik. is'a conteibiabor 0 the: Thefepson Manual: Higher Plants of
California amd ‘The Jepsén Desert Manual. He is recognized irternationadly
8 an expet ion prostzite spurgesismds other members of the spurge

‘my WM He isneo«-m«of the book Cotyhim ond |

reqummls,SEAsbewarddnpforboﬂltheSmtaﬂmeerand

.+ the Semta Susanna Mountains, and detailed water resource analysis
in completing re-certification of the EIR. Coordinated all subsequent
environmental reports through 2006, including individual residential
andwastewatertreaﬂnemdevelopmmtlocatedmﬂnnﬁwSpeaﬁc
Plan area.. .

o‘Mamgedax\dmomdmted&nS@ﬁamleqglmlAms
TechnicalAdvmoryCmnmxtﬁeeoflmAngelesComtym

lemetmngthat]tmsd:chonscmemlﬂandeslgmtedsxgmﬁmnt
Embg:mlAreas(SEAs)
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consuucuonofmempmvemmofmetyhcieekassodatedwm
the development of TRACT 33334 in un ¢
County. Lytle Creek Is located on a relic aigvial fan of the San
Gabriel Mountains, which exhibit highly fractured rock, and produces

a high'yleld of cbdrse sediment. The draifiage area tributary to Lytle
Creek at the apex is approximately 50 sqbre thiles and the fan .
slope is approximately '3 percent. The 100-yr design peak flow rate
formeLyﬂeNorthhmkmprovementwasM&Ods Dr. Jaffe
asus&dmthd ﬂofFEMACLOMRmdLOMRstudnesmd,

MW% on'Béhalf of Lehnar Communities to
constitt HaLydsCrabK im; 1% aid rémove the proposed
1,500 Unit tidusify dévelopmenit from the 100-yr floodpiain. The
commmﬁmofuuptqectrsexpededbbecompletemzoos
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Dr. Jaﬁeoversawmecreaﬁonandwmmmuowe

the study of shaliow, overlandﬂoodingatmeconuwnceofCalleguasandConqureels Camairilio,

California. Modeling included a representation of previous, detailed one-dimensional HEC-RAS models
developed for the streams, The study expanded and detailed the limits of the published FEMA FIRM and
accurately assessed the limits of the shallow flooding. Spedalatienﬁonwaspaabdewlopanamat@
representation of the confiuence of the twe streams-and any subsequent-combitied-overiand flow. The ' * = '
FLO-2D model was developed in several steps, which included: 1) determining tlie extent of the motlel =
grid based on previous HEC-RAS modeling and FEMA's floodplain boundary; 2) determining the madel

grid size, which is a function of the site-specific- hydsiitlics and numerical modeling constraints; 3) assign

model mmnmmmwwwwwmm

issues associated with thé arbitrary localiurt of ORehiodel boundary infhisntiiy e tydriaulics,
at the stream confluence. lnaddiﬁon, Wmmmmwmhmm basefine :

SRR o ang o Sapkoed

- A technical investigation W‘%thwmmndm
Mdmmmmaﬂmmsﬁiﬂyof%w ‘Chiquiiti and Gobefhadora Creeks atthe
. Antonio Parkway, Ortega Highway, and Cow Carmp Road Bridges, San Juan Capistrano, California. :
The investigation included a qualitative overview of the physical changes that have occurred on San Juan
Creek during the period of record using historical aerial photographs, as well as analyses of meander
migration based on geographic features and geomérphic planform characteristics readily discernible on
aerial photographs and topographic maps.  Five sepiirate photographic techniques were employed.
Channel hydraulics were modeled using ACOE HEC-RAS software, and both general and long-term
adjustment was modeled using ACOE HEC-8T software. The iong-term continuous simulation

hydrograph was developed for the HEC-6T modei using mean daily averaged gage date over the period of
record. Other scour was determined in the study using FHWA HEC-18 procedures. Bridge and bank
pmhecuontoe-downelevatonsweredevelopedﬁommeanalysns ,
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AFFILIATIONS
American Society of Civil
Engineers (ASCE)
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Hydrology and Onsite Drainage, Belle Meadows, Riverside Co, CA

Dr. Ronnau performed offsite and onsite hydrology .in the existing and developed
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design.
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Retention Basin Design, Enclave at La Quinta, La Quinta, CA
Dr. Ronnau was responsible for the design of the retention basin system for The
Enclave at La Quinta. La Quinta requires onsite runoff to be retained, while offsite
mnaﬁmaypassﬁwoughme site. Offsite and onsite runoff hydragraphs were
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April 6, 2009 _
APR 7
California Coastal Commission R 2003
South Central Coast Area CALIFORNIA
89 South California St., Suite 200 COASTAL COMMISSION

SOUTH C
Ventura, CA 93001 ENTRAL COAST DISTRICT

Via fax: (805) 641-1732

Re: Opposition to CDP Application No. 4-09-013 to permanently retain 500 linear feet of rock rip-ra
revetment on Malibu Creek at 3728 Cross Creek Road

Dear Coastal Commissioners:

Heal the Bay has reviewed Application No. 4-09-013, submitted by the Mariposa Land Company, whic1
requests permission to permanently retain approximately 500 linear feet of rock rip-rap revetment
along the west bank of lower Malibu Creek. Heal the Bay urges the Coastal Commission to deny this
application based on the detailed written comments we submitted on February 3, 2009 (Attachment .\)
and the concerns outlined below. The proposed project is in direct conflict with numerous policies in* he
California Coastal Act, as well as the City of Malibu’s Local Coastal Program (“LCP”}, as it will negative!/
affect habitat that is designated environmentally sensitive habitat area {“ESHA”").

In our previous letter we raised concerns that the subject stream bank should be designhated ESHA, ard
therefore the proposed project should be designed to provide the most ESHA protection. The staff
report states that this concern is addressed in section B of the staff report, yet that section has not been
updated since the previous staff report on application 04-98-024.

Malibu Creek is a USGS-designated blue-line stream, which constitutes ESHA. Malibu Creek and its
riparian corridor are also designated as ESHA In the certified Malibu LCP. Section 30240 of the Coasta-
Act requires that both ESHA and ESHA buffers be protected from development and activities that cau::e
degradation. Heal the Bay has found through our Stream Team mapping efforts that armored stream
banks are one of three major causes of downstream bank erosion and sedimentation. In addition tohe
hardened stream bank, the proposed project also features permanent submerged rip-rap within Mali>u
Creek, which is also discordant with City of Malibu LCP and Coastal Act policies. Approval of a
permanent hardened revetment in Malibu Creek and its buffer is inconsistent with the ESHA policies if
the Coastal Act and the City of Malibu LCP, as it will cause further degradation of stream and riparian
habitat in this area. Instead, we support a bioengineered solution, as it will be the most protective of :he
streambank, restore some floodplain connectivity and restore riparian vegetation.

Addendum Exhibit 2
1 4-09-013 (Mariposa)
Heal the Bay Letter
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We also stated in our February 3, 2009 letter that the grouted rip-rap at an upstream storm drain outist
and an adjacent fenced storage area are unpermitted and should be included in the scope of work for
the subject permit, Staff responds in the current report that this development is, “is unrelated to the
project proposed in the subject permit application and in a location that is outside the Commission’s
retained jurisdiction.” Aerial photographs and planning document schematics demonstrate that this
area is, in fact, on part of the project applicant’s property, and is therefore subject to this permit
(Attachments B and C). Furthermore, it is unclear how that area wouid be outside of the Commission' ;
retained jurisdiction, as properties to the north, south, east and west of that property all fall within the
Coastal Zone.

The staff report and proposed permit fail to address the emergency permit (Emergency CDP No. 4-98
024-G) and associated development, which has been unlawfully retained and contributed to water
quality and habitat degradation in the Malibu Creek and Lagoon for the past 10 years. In addition, th:
permanent rip-rap proposed within this application will require regular maintenance and repair, whic1
will further degrade habitat and water quality in the Malibu Creek and Lagoon. We urge the Commiss on
to deny this permit application and recommend that a bioengineered solution be designed for this sit 2.
A soft bioengineered solution will be the most protective of the streambank, restore some floodplain
connectivity and restore riparian vegetation. Moreover, a bioengineered solution is consistent with t"e
Coastal Act and the City of Malibu LCP, and will be the most cost-effective long-term solution for
stabilization at this site.

Sincerely,

Foh—

Sarah Abramson Sikich
Coastal Resources Director
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Attachment A: February 3, 2009 Heal the Bay Letter to the Coastal Commission

February 3, 2009

California Coastal Commission
South Central Coast Area

89 South California St., Suite 200
Ventura, CA 93001

Via fax: (805) 641-1732

Re: Opposition to COP Application No. 4-98-024 to permanently retain 500 linear feet of rock rip-raj:
revetment on Malibu Creek at 3728 Cross Creek Road

Dear Coastal Commissioners:

Heal the Bay has reviewed Application No. 4-98-024, submitted by the Mariposa Land Company, whic 1
requests permission to permanently retain approximately 500 linear feet of rock rip-rap revetment
along the west bank of lower Malibu Creek. After thorough review, Heal the Bay urges the Coastal
Commission to deny this application. The proposed project is in direct conflict with numerous policies in
the California Coastal Act, as well as the City of Malibu’s Local Coastal Program (“LCP”), as it will
negatively affect habitat that is designated environmentally sensitive habitat area (“ESHA").
Additionally, we believe the methods presented for revegetation of the impacted riparian zone will nct
achieve the stated goal of restoring upland and riparian habitat and will further exacerbate erosion ar d
sediment loading of the Malibu Creek and Lagoon. Due to the proximity of this site to the ecologicall
important Malibu Lagoon, an environmentally responsible long-term, “soft” bioengineered solution ¢
needed.

As stated in the staff report, this application is based on a previously issued emergency permit
(Emergency CDP No. 4-98-024-G) and development, which has been unlawfully retained for the past " 0
years. This permit was granted for an emergency situation during an El Nifio year and was never
intended to help the applicant permanently harden this stretch of the lower Malibu Creek and avoid
meeting the conditions of the Coastal Act. As stated in the staff report, to obtain a full Coastat
Development Permit, an application must be within 60 days of issuance of the emergency permit;
otherwise, the emergency work shall be removed within 150 days of the emergency permit date.

Heal the Bay’s Stream Team has over 10 years of experience in research and restoration of native
riparian and scrub habitats in the Malibu Creek Watershed. The Malibu Creek and Lagoon are sensitiie
habitats that face disturbance from water quality impairments, hardened stretches upstream in the

3
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creek, and other factors in the watershed. The Malibu Creek and Lagoon are listed on the Clean Water
Act section 303(d) list of Impaired Water Bodles for sediment, bacteria, and nutrients. Efforts are
currently underway by the California Coastal Conservancy and State Parks to restore the ecologically
significant Malibu Lagoon based on a restoration plan Heal the Bay helped develop.

The Malibu Creek and lagoon also are home to important species. The Malibu Creek is listed by the
National Oceanic and Atmospheric Administration as critical habitat for the southern California
steelhead trout (Oncorhynchus mykiss), according to the Federal Register {(Vol. 70, Number 170), and ‘‘or
tidewater goby (Eucyclogobius newberryi), according to Federal Register: January 31, 2008 (Volume 7:,
Number 21). Both of these species are federally listed as endangered.

Heal the Bay submitted a letter in 2005 to the City of Malibu opposing the Negative Declaration
submitted for this project. We have provided that letter as an attachment, as most of our initial
concerns are still valid and have not been adequately addressed in this applicatlon. We also address
additional concerns, which are further detalled in this letter:

The following Issues are of major concemn to Heal the Bay in regards to the current application:

e The proposed project does not consider or has rejected environmentally superior alternative
scenarios, as required by the City of Malibu LCP;

* The proposed project is in direct conflict with the California Coastal Act and City of Malibu LCP ES 1A
policies;

e The proposed project fails to address the fencing area, storage buildings, and the grouted rip-rap
armoring directly upstream of the site, which contribute to stream bank erosion and habitat
degradation;

The streambank slope should be recontoured to better protect the area from further erosion; an:i
The revised revegetation plan will not adequately restore upland and riparian habitat and it will
exacerbate impacts from streambank hardening.

scena Ios as reguired of Mallbu I.

The proposed project will have serious negative impacts to sensitive habitat areas designated as ESH.1 In
the lower Malibu Creek system, including Malibu Lagoon. The presence of concrete rip-rap in the
stream and riparian ecosystems negatively impacts and changes the stream'’s natural morphology,
hydrologic balance, sediment regime, habitat provision, species composition, and natural chemical ar d
biological processes.” A “soft” bioengineered solution, instead of one rellant on stream bank hardeniiig,

1), Craig Fischenich, 2003, “The Effects of Riprap on Riverine and Riparian Ecosystems” a report
published by the US Army Corps of Engineers, Engineer Research and Development Center.
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would create less impact to ecologically sensitive feahm at the site and downstream, and has not becen
adequately proposed or assessed.

As we outlined in our previous letter (Discussion Poiat #2), the presence of rip-rap as a permanent
measure to redesign the stream bank for flood controf measures is not a workable long-term solutior:
and will have significant negative Impacts onsite and downstream. A “soft” bioengineered solution is
not only preferable, but it is mandated in section 3.32 of the Malibu LCP (Discussion Polnt #5). As
further discussed below, the proposed project does not adequately demonstrate the feasibiiity of a
“soft” bioengineered solution at this site.

Relying on the hardening of a stream bank for bank stabilization, where there are feasible non-
hardening alternatives, is inconsistent with Chapter 3, section 3.2 of the LCP, which states,
“Channelizations or other substantial alterations of streams shall be prohibited except for...2) flood
protection for existing development where there is no other feasible alternative,...Any channelizatior or
stream alteration permitted for one of these three purposes shail minimize impacts to coastal
resources..., and shall Include maximum feasible mitigation measures to mitigate unavoidable impact ..”
The project applicant has failed to demonstrate that a bloenglneered bank stabilization project is
adequate at this site. A “soft” bioengineered solution would meet the project goals of protecting
existing structures, flood control, and habitat protection, and it would be compliant with Coastal Act :nd
LCP policies (see Discussion Point #3 in the attached letter).

For example, alternative #6 proposed in the staff report, which features the construction of a concrete
floodwall and revegetation of creek bank, is a viable alternative that is consistent with Coastal Actan
LCP policies. Rejection of this alternative was based largely on cost, which is not an adequate reason
under the Coastal Act, especially considering the impacts of the preferred alternative to the Malibu
Creek and Lagoon and its associated aquatic life, including the federally endangered southern steethe ad
trout, a state-listed threatened species, and the tidewater goby, which are detailed in the attached
letter (Discussion Point #2). Alternative #6 was also rejected based upon the potential erosional effe :ts
this alternative “could” have at the stream bank; however, sufficient evidence supporting this
conclusion was not provided in the staff report.

We urge you to deny this application and instead recommend the removal of the existing rip-rap paired
with a “soft” or bioengineered solution to stabilize the stream bank (such as that provided in Alterna .ive
#6), as this approach Is consistent with the Coastal Act and LCP. Implementing a bioengineered solution
at the site will effectively restore native riparian and upland trees, shrubs, and other vegetative
“components of the riparian zone, while preventing additional erosional impacts and sediment loadin ;
downstream that are associated with hardened revetments.
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report states that although Malibu Creek itself meetsthe definition of an ESHA, the disturbed west bank
does not. We disagree with this conclusion. According to the Coastal Act and City of Malibu LCP, the
west stream bank of lower Malibu Creek and the adjacent riparian buffer zone are designated and
protected as ESHA. As such, it is the responsibility of the applicant and the Coastal Commission to
ensure that this environmentally sensitive area is protected, according to law, and that impacts to thi:
area and the contiguous areas of Malibu Creek and Malibu Lagoon are minimized and mitigated to th:
fullest extent possible.

According to the City of Malibu LCP the disturbed west bank should be considered ESHA. The City of
Malibu Local implementation Plan (“LIP¥}, Chapter 4.3.B.2, defines ESHA as, “Any habitat area that
contributes to the viability of plant or animal species that are designated or are candidates for listing as
rare, threatened, or endangered under State or Federal law.” The Malibu Creek and Lagoon are critical
habltat for the federal endangered southern steeihead and tidewater goby, and therefore, should be
considered ESHA based on requirements under the LIP.

Furthermore, according to the City of Malibu Land Use Plan (“LUP"}, lower Malibu Creek and its
correspanding riparian area are considered part of ESHA. Section 3.1 of the LUP states, “The ESHAs |1
the City of Malibu are riparian areas, streams, native woodlands, native grasslands/savannas, chapar ‘al,
coastal sage scrub, dunes, bluffs, and wetlands, unless there is site-specific evidence that establishes
that a habitat area is not especially valuable because of its special nature or role In the ecosystem.” “"he
area considered in the proposed project contains both stream and riparian habitat, and should be
protected as ESHA under the LUP. :

The project area is also mapped as ESHA in the City Malibu LCP. Section 3.6 of the LUP states “Any a ea
mapped as ESHA shall not be deprived of protection as ESHA, as required by the policies and provisic ns
of the LCP, on the basis that habitat has been illegaily removed, degraded, or species that are rare ot
especially valuable because of their nature or role in an ecosystem have been eliminated.” Coastal
Commission staff contend in their réport that, “Work will take place along a bank that has obviously
been disturbed over the years, both by the erosive forces of Malibu Creek and by disturbance from
adjacent development in the floodplain. As such, the subject bank is not considered ESHA.” Under 1he
LUP, degradation of habitat is not sufficient justification for loss of ESHA protections.
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Moreover, Section 30240 of the Coastal Act requiresﬂ\at both ESHA and ESHA buffers be protected
from development and activities that cause degradatbn Armored stream banks are one of three
major causes of downstream bank emsiouand Mm baed on Healthe Bay’s Stream Team

mapping efforts in the Malibu Creek .
projectalsofeamrespecmmvtm o P

The contribution of upstream fencing, storage buildings, and rip-rap armoring to stream bank erosion
and habitat degradation was discussed extensively in our previous letter (Discussion Polnt #3, Discuss on
Point #5 e. Bullet 8), yet it is still not addressed in the current proposal. The cumulative effects of the ;e
structures, which are contiguous to the project area, on both flood cantrol and habltat impairment,
must be addressed in this proposal and staff report. As outlined in our previous Ietter both the fencl g
and storage area were illegally built in the riparian buffer zone, on the subject parcel, upstream of the
subject stretch of riprap. These structures, in combination with the proposed downstream rip-rap
revetment, will contribute to further bank erosion, failure of the bank downstream, and sediment
loading to the stream and lagoon. Finally, the combined negative effects of these structures on the
project area make it impossible to correctly assess the actual ampacts of the described alternatives, a:
they may contribute to the fallure of any of the proposed alternatives. The applicant has a long histo y
of violating the Coastal Act and even now, whlle requesting Coastal Commission approval has neglec ed
to to remove these structures and rstore the area 'lhe presence of these structures must be addres:ied
and included in the deslgn of an environmentally supenor altematwe, and'the illegal structures (fencr
and storage facillties) must be removed.

In a November 14, 2008 letter to the Coastal Commission, The California Department of Parks &
Recreation (the owner and manager of downstream, impacted Malibu Lagoon State Park) recommen is
that a slope of 3:1 would be more suitabie to habitat restoration at the site. However, under Special
Condition #2, the staff report recommends recontouring the stream bank to a 2:1 slope. Insufficient

? California Coastal Act section 30240 (a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those resources shall be allowed within those
areas. (b) Development in areas adjacent to environmentally sensitive habitat areas and parks and recreation area.:
shall be sited and designed to prevent impacts which would significantly degrade those areas, and shall be
compatible with the continuance of thosc habitat and recreation arcas.

7
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evidence is provided in the staff report to mwm efiectivmes of recomnﬂng at a 2:1 slope.
We urge the Commission to deny this project, and instead recommend a solution that is consistent wi h
the Department of Parks & Recreation reoommen“n, as thts v:ouid betnerm,rdnbﬂitaoon o’
native riparian flora, while alsohelpim,b}" b

P £ ! ¢ & i

Furthermore, more information is neededmdil% M fabric pitd GMkd to be used in the
stream bank stabilization effort. Afthough the use of a geotextile fabric filtef might be necessary to
prevent soll loss during revegetation efforts the apakamdoes not describe what type of product wil

- be used. We recommend that only blodegra e
the use of non-degradable plastlc—basedrﬁduerlal ciiid have negative impacts on the riparian floral ar d
faunal communities, as well as to downstream recbients of possible degraded matertals. The long-te:m
placement of plastic-based materials would further hinder the growth of vegetation at the site. Plastii:-
based filter fabrics are designed for uses such as for ptacement under permeable concrete, and not fo -
habitat restoration purposes. A full analysis of the material to be used on the slope would be needed 0
further address potential Impacts to the ecosystem.

Moreover, depending on the material used for the,geotextrle fabric filter, itis possible that the filter

fabric will create an artificlal layer.on top of the soll, under which plant and animal life will not be able to
thrive. The high possibility of this effect is acknowledged in the applicant’s restoration plan itself, where
it is stated that holes will need to be cut in the filter fabric to accommodate the willow plantings.

The restoration goal within this project is “to create approximately 0.59 acres of riparian and upland
habltat however, the proposed restoratxon aqtn(mu ill simply not result ln adequate habitat -
restoration. In the attached letter we address the faulty , design of the revegetation plan for this
project (Discussion Point #4). We also find that the added revisions by Coastal Commission staff and per
recommendations of scientists at Impact Scientists, do iittle to better the plan from an ecological
viewpoint. For example, the pfant list included | in this apphcatlon is limited to very few species. No
habitat in Southern California consists of onIy nine species of plants and we reoommend more plant
diversity be built into a proposed restoration at this site. Furthermore, the effects of disturbance to tte
rip-rap from the planted willows when they reach a mature size and overgrow the width of spacing
between rip-rap blocks has not been addressed in the staff report; Heal the Bay’s Stream Team has
documented numerous rip-rap plantings that have failed throughout the watershed. Future concrete
breakage and other impacts from mature willows assoclated wnth the proposed project should be
considered in the staff analysis.

beooaﬁdereofntmmplacement,zsf' g
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natural resources and water quality in the Malibu Creek and Lagoon for the past ten years. Approval of
this project will have long-term negative impacts from stream bank erosion and sediment loading on the
Malibu Creek and Lagoon and will potentially compromise future habitat restoration efforts in these
areas. Significant financlal investments have been made by the State Coastal Conservancy and the Cily
of Mallbu to improve water quality and enhance habitat at Mallbu Lagoon and Surfrider Beach.
Restoration of Malibu Lagoon, at considerable taxpayer expense, will begin soon and this project wil
likely negatlvely impact this restoration. As.one oﬁlnfew remainmg coastal wetlands in Los Angeles
County, It Is critical that the Malibu Lagoon be protected and restored.

We urge the Commission to recommend a “soft” bioengineered solution at this location, which woul 1
restore riparian habitat and some floodplain connectivity In this region. Restoration is preferable to
continued degradation. A “soft” bicengineered mm alsa be more; cost effective, as it would
not require regular malntenance and repair.. Wemcia.te the opportunity to comment on this stalf
report; please contact us if you have any questions:

Sincerely, B : e
fs! Y
Alison J. Lipman, Ph.D. Sarah Abramson Sikich Mark Gold D.Env.
Stream Team Manager Coastal Resources Director. . President .

Heal the Bay HealtheBay . . . _Heal the Bay
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Attachment B: APN 4452011036 Documents the éatire parcel area of ~900 feet, not just the 500 f..
proposed in CDP Application No. 4-09-013
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Attachment C: Upper Mariposa Land Company Pnnei documenting upstream rip-rap and storagi:
buildings not considered in this application
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA Filed: 2/2/09
89 SOUTH CALIFORNIA ST., SUITE 200 180th Day: 8/1/09

VENTURA, CA 93001 h Staff: D. Christensen
(805) 585-1800 I C Staff Report: 3/19/09

Hearing Date:  4/9/09

STAFF REPORT: REGULAR CALENDAR
APPLICATION NO.: 4-09-013
APPLICANT: Mariposa Land Company
PROJECT LOCATION: 3728 Cross Creek Road, City of Malibu, Los Angeles County
ASSESSOR PARCEL #: 4452-011-036
PROJECT DESCRIPTION: Follow-up to Emergency Coastal Development Permit No. 4-
98-024-G for placement of rock rip-rap revetment along an approximately 500 foot long
section of the west bank of lower Malibu Creek. The proposed project also includes
revegetation of the revetment site to create approximately 0.59 acres of riparian and

upland habitat.

MOTION & RESOLUTION: Page 3

SUMMARY OF STAFF RECOMMENDATION

Staff recommends APPROVAL of CDP No. 4-09-013 with thirteen (13) special conditions
relating to assumption of risk, revised bank protection plans, revised revegetation plans,
revegetation implementation and monitoring, construction timing and best management practices,
dewatering plan, aquatic species protection, required approvals, future alterations, deed
restriction, site inspection, condition compliance, and State Parks permission. The proposed
project area lies within the City of Malibu, but falls within the Commission’s area of retained
original permit jurisdiction because development is proposed on lands that are below the mean
high tide line and/or on public trust lands. The standard of review for the project is the Chapter 3
policies of the Coastal Act. In addition, the policies of the certified Malibu Local Coastal Program
(LCP) serve as guidance.

The applicant is requesting authorization to permanently retain approximately 500 linear feet of
rock rip-rap revetment that was installed along the west bank of lower Malibu Creek to protect an
existing commercial development from flood waters pursuant to Emergency CDP No. 4-98-024-G.
The revetment consists of 1,500 tons of 0.5 to 8-ton granite boulders placed at approximately 1:1
to 1.5:1 (H:V) slope and 14-16 feet in height (2-4 foot toe below stream bed). The applicant is also
proposing to revegetate the revetment site by inserting willow bundles among spaces in the rock
rip-rap and to plant the slope above the revetment with riparian plant species.

Continued on next page




4-09-013 (Mariposa Land Company)
Page 2

In past permit actions concerning rock rip-rap in streams, the Commission has approved such
development only where there is no feasible alternative to protect existing development and
where revegetation with willows and other riparian species is incorporated into the actual
construction. Given that the un-engineered revetment proposed here was not designed to
accommodate plantings and was constructed at a very steep angle, it is not assured that the
applicant’'s proposed revegetation will ensure that water quality, stability, scenic quality, and
habitat value of the bank are all protected, consistent with the requirements of Chapter 3. It has
not been demonstrated that the proposed project is the least environmentally damaging
alternative or that it is sited and designed to be consistent with the Chapter 3 requirements for
protection of habitat and scenic values of the riparian stream corridor of Malibu Creek.

However, an alternative has been identified that would function to adequately protect existing
development in the floodplain as well as render the project consistent with the Chapter 3
protections for Malibu Creek ESHA, water quality, and visual resources. If the proposed project
were revised, pursuant to the recommended special conditions, to re-construct the rock slope
protection at a less steep slope in conjunction with incorporating filter fabric and willow stakes into
the reconstructed rip rap design, the proposed project can be found consistent with Section
30230, 30231, 30236, 30251, 30253, and 30240 of the Coastal Act and the relevant policies of
the Malibu LCP, which the Commission uses as guidance.

SUBSTANTIVE FILE DOCUMENTS: Certified City of Malibu LCP; City of Malibu Approval-in-
Concept, dated June 28, 2007; Emergency Coastal Development Permit No. 4-98-024-G
(Mariposa Land Company); U.S. Army Corps of Engineers Regional General Permit No. 98-
00315-A0A for emergency placement of rip-rap revetment, issued February 13, 1998; U.S. Army
Corps of Engineers Jurisdictional Determination letter for the proposed vegetation restoration
plan, dated March 6, 2008; Notification of Emergency Streambed Alteration Work for revetment
sent to California Department of Fish & Game February 19, 1998 (no agency response);
California Department of Fish & Game letter stating statutory deadline had lapsed to issue an
agreement regarding Streambed Alteration Notification No. 1600-2005-0503-R5 (vegetation
restoration plan), dated January 13, 2008; “Emergency Regional General Permit No. 52,
Regional Water Quality Control Board, Los Angeles Region; “City of Malibu Initial Study 03-003
and Mitigated Negative Declaration 04-002, dated July 7, 2005; “Lower Malibu Creek and Lagoon
Resource Enhancement and Management Plan,” by Richard Ambrose and Anthony Orme, dated
May 2000; “Preliminary Engineering Design Study for Lower Malibu Creek Emergency
Revetment,” prepared by Pacific Advanced Civil Engineering Inc. (PACE), dated March 28, 2006;
“Addendum to the Preliminary Engineering Design Study for Lower Malibu Creek Emergency
Revetment,” prepared by PACE, dated May 25, 2007; “Response to Comments” Memo, by PACE,
dated October 18, 2007; “Evaluation of Biological Impacts of Bank Stabilization Project,” prepared
by Hunt & Associates Consulting Biologists, dated September 5, 2000; “Floodplain Analysis for
Rock Levee along Malibu Creek,” prepared by Land Design Consultants Inc., dated September
23, 1998; “Vegetation Restoration Plan,”, prepared by Impact Sciences Inc., dated August 2007,
January 9, 2009 Letter from Impacts Sciences, Inc. Regarding Modification to the “Vegetation
Restoration Plan”; Riprap Installation Letter by Roy Brothers’ Drilling Company, dated January 7,
2009; Memorandum by Commission Ecologist Dr. Jonna Engel, dated January 9, 2009;
Memorandum by Commission Coastal Engineer Lesley Ewing, dated January 7, 2009.
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l. JURISDICTION AND STANDARD OF REVIEW

The proposed project area lies within the City of Malibu, but falls within the Commission’s
area of retained original permit jurisdiction because development is proposed on lands
that are below the mean high tide line and/or on public trust lands. The standard of
review for the project is the Chapter 3 policies of the Coastal Act. In addition, the policies
of the certified Malibu Local Coastal Program (LCP) serve as guidance.

. STAFF RECOMMENDATION

MOTION: I move that the Commission approve Coastal Development
Permit No. 4-09-013 pursuant to the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL.:

Staff recommends a YES vote. Passage of this motion will result in approval of the permit
as conditioned and adoption of the following resolution and findings. The motion passes
only by affirmative vote of a majority of the Commissioners present.

RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves Coastal Development Permit No. 4-09-013 for the
proposed development and adopts the findings set forth below on grounds that the
development as conditioned will be in conformity with the policies of Chapter 3 of the
Coastal Act and will not prejudice the ability of the local government having jurisdiction
over the area to prepare a Local Coastal Program conforming to the provisions of Chapter
3. Approval of the permit complies with the California Environmental Quality Act because
either 1) feasible mitigation measures and/or alternatives have been incorporated to
substantially lessen any significant adverse effects of the development on the
environment, or 2) there are no further feasible mitigation measures or alternatives that
would substantially lessen any significant adverse impacts of the development on the
environment.

lIl. STANDARD CONDITIONS

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and conditions, is
returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development shall be
pursued in a diligent manner and completed in a reasonable period of time. Application
for extension of the permit must be made prior to the expiration date.
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3. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and conditions of the
permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

V. SPECIAL CONDITIONS

1. Assumption of Risk

By acceptance of this permit, the applicant acknowledges and agrees (i) that the site may
be subject to hazards from erosion and flooding; (ii) to assume the risks to the applicant
and the property that is the subject of this permit of injury and damage from such hazards
in connection with this permitted development; (iii) to unconditionally waive any claim of
damage or liability against the Commission, its officers, agents, and employees for injury
or damage from such hazards; and (iv) to indemnify and hold harmless the Commission,
its officers, agents, and employees with respect to the Commission’s approval of the
project against any and all liability, claims, demands, damages, costs (including costs and
fees incurred in defense of such claims), expenses, and amounts paid in settlement
arising from any injury or damage due to such hazards.

2. Revised Bank Protection Plans

Prior to issuance of the Coastal Development Permit, the applicant shall submit, for
the review and approval of the Executive Director, two (2) sets of revised rock slope
protection/grading plans with representative cross-sections. The plans shall be prepared
and stamped by a registered engineer. The revised plans shall demonstrate the following:

1. That the rock slope protection has been re-engineered to be laid back to a slope
no steeper than 2:1 (H:V). However, the toe of the slope protection shall not extend
further into the creek than currently exists. If determined feasible, the footing
portion of the rock slope protection may remain in place and only the upper portion
of the rock shall be laid back to a slope no steeper than 2:1.

2. That geotextile filter fabric (biodegradable, non-plastic) and live willow stakes are
incorporated into the re-engineered rock slope protection during construction,
consistent with the Revised Revegetation Plan required as part of Special
Condition No. 3 below.

The permittee shall undertake the development in accordance with the final approved
plans. Any proposed changes to the approved plans shall be reported to the Executive
Director. No changes to the plans shall occur without a Coastal Commission approved
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amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.

3. Revised Revegetation Plan

Prior to issuance of the Coastal Development Permit, the applicant shall submit, for
the review and approval of the Executive Director, a revised “Vegetation Restoration
Plan,” that incorporates the following changes.

1. The “Vegetation Restoration Plan” (by Impact Sciences Inc., dated 8/2007 and
amended 1/2009) shall be revised pursuant to the approved rock slope protection
plan required by Special Condition 2 above. The revised plan shall indicate that
geotextile filter fabric with holes for willow plantings will be placed on the graded
slope of the bank prior to rock placement to stabilize the soil. As the rock
revetment is being installed, live willow stakes shall be inserted among the voids,
making sure the stakes penetrate the fabric filter and underlying soil. Interstitial
spaces in the rip rap shall be partially filled with a fine gravel, sand, and soil
combination. In addition, mugwort (Artemisia douglasiana) and yerba mansa
(Anemopsis californica) shall be added to the plant palatte for revegetation of the
revetment.

The permittee shall undertake development in accordance with the approved final plan.
Any proposed changes to the approved final plan shall be reported to the Executive
Director. No changes to the approved final plan shall occur without a Commission
amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.

4. Revegetation Implementation and Monitoring

By acceptance of this permit, the applicant agrees to implement the approved “Vegetation
Restoration Plan” (Impact Sciences Inc.) that is revised per Special Condition No. 3
above. The plan shall be carried out under the direction of qualified biologist or resource
specialist. Successful site restoration shall be determined if the revegetation of native
plant species on site is adequate to provide 90% coverage by the end of the five (5) year
monitoring period and is able to survive without additional outside inputs, such as
supplemental irrigation.

The applicant shall submit, upon completion of the initial planting, a written report
prepared by a qualified resource specialist, for the review and approval of the Executive
Director, documenting the completion of the initial planting/revegetation work. This report
shall also include photographs taken from pre-designated sites (annotated to a copy of
the site plans) documenting the completion of the initial planting/revegetation work.

Five years from the initial planting completion date, the applicant shall submit for the
review and approval of the Executive Director, a Revegetation Monitoring Report,
prepared by a qualified biologist or resource specialist, that certifies whether the on-site
revegetation is in conformance with the revegetation plan approved pursuant to Special
Condition 3 and has been implemented consistent with, and restoration has been
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successful as defined by, this Special Condition. The monitoring report shall include
photographic documentation of plant species and plant coverage.

If the monitoring report indicates the revegetation is not in conformance with or has failed
to meet the performance standards specified in this condition or in the revegetation plan
approved pursuant to this permit, the applicant, or successors in interest, shall submit a
revised or supplemental revegetation plan for the review and approval of the Executive
Director. The revised revegetation plan must be prepared by a qualified biologist or
resource specialist and shall specify measures to remediate those portions of the original
plan that have failed or are not in conformance with the original approved plan. The
approved revised revegetation plan shall then be immediately implemented.

5. Construction Timing and Best Management Practices

The permittee shall comply with the following construction-related requirements:

a. Grading and rock slope protection work shall take place only during the dry season
(April 1 — October 31). This period may be extended for a limited period of time if
the situation warrants such a limited extension, if approved by the Executive
Director. If the approved project requires construction dewatering or work within
the waters of Malibu Creek, then work shall also be confined to the months of April
and May to the extent feasible, which is the estimated non-breeding period of
tidewater gobies and non-migration period of steelhead trout.

b. No demolition or construction materials, debris, or waste shall be placed or stored
where it may enter sensitive habitat, receiving waters or a storm drain, or be
subject to wave, wind, rain, or tidal erosion and dispersion.

c. No demolition or construction equipment, materials, or activity shall be placed in or
occur in any location that would result in impacts to environmentally sensitive
habitat areas, streams, wetlands or their buffers.

d. Any and all debris resulting from demolition or construction activities shall be
removed from the project site within 24 hours of completion of the project.

e. Demolition or construction debris and sediment shall be removed from work areas
each day that demolition or construction occurs to prevent the accumulation of
sediment and other debris that may be discharged into coastal waters.

f. All trash and debris shall be disposed in the proper trash and recycling receptacles
at the end of every construction day.

g. The applicant shall provide adequate disposal facilities for solid waste, including
excess concrete, produced during demolition or construction.

h. Debris shall be disposed of at a legal disposal site or recycled at a recycling
facility. If the disposal site is located in the coastal zone, a coastal development
permit or an amendment to this permit shall be required before disposal can take
place unless the Executive Director determines that no amendment or new permit
is legally required.
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i. All stock piles and construction materials shall be covered, enclosed on all sides,
shall be located as far away as possible from drain inlets and any waterway, and
shall not be stored in contact with the soil.

j- Machinery and equipment shall be maintained and washed in confined areas
specifically designed to control runoff. Thinners or solvents shall not be
discharged into sanitary or storm sewer systems.

k. The discharge of any hazardous materials into any receiving waters shall be
prohibited.

I.  Spill prevention and control measures shall be implemented to ensure the proper
handling and storage of petroleum products and other construction materials.
Measures shall include a designated fueling and vehicle maintenance area with
appropriate berms and protection to prevent any spillage of gasoline or related
petroleum products or contact with runoff. The area shall be located as far away
from the receiving waters and storm drain inlets as possible.

m. Best Management Practices (BMPs) and Good Housekeeping Practices (GHPS)
designed to prevent spillage and/or runoff of demolition or construction-related
materials, and to contain sediment or contaminants associated with demolition or
construction activity, shall be implemented prior to the on-set of such activity.

n. All BMPs shall be maintained in a functional condition throughout the duration of
construction activity.

o. Silt screens, filter fabric covers, coffer damming, silt curtains, and/or other
dewatering method appropriate for use in estuary and intertidal setting applications
shall be installed at the toe of the slope and around the perimeter of the area to be
graded prior to the initiation of the grading activities and shall be maintained
throughout project construction to minimize erosion and sediment from runoff
waters during construction. Additional siltation barrier materials shall be kept at the
site and deployed as needed to reinforce sediment containment structures should
unseasonable rainfall occur. All sediment shall be retained on-site unless removed
to an appropriate approved dumping location either outside the coastal zone or to
a site within the coastal zone permitted to receive fill.

6. Dewatering Plan

If it is determined that construction dewatering is required to reconstruct the rock slope
protection, prior to issuance of the Coastal Development Permit, the applicant shall
submit a dewatering plan to the Executive Director for review and approval, and evidence
that the dewatering plan has been approved by the Regional Water Quality Control
Board, California Department of Fish and Game, and California Department of Parks and
Recreation, or evidence that any such approval is not necessary. The dewatering plan
shall detail the provisions and Best Management Practices that will be used for the
diversion and/or removal of water within the construction site, and indicate the location,
size, and details of all dewatering devices that will be utilized. The plan shall also detail
the location, size, and capacity of the settling basin utilized to remove sediments prior to
the discharge of water.
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The permittee shall undertake development in accordance with the approved final plan.
Any proposed changes to the approved final plan shall be reported to the Executive
Director. No changes to the approved final plan shall occur without a Commission
amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.

7. Aquatic Species Protection

By acceptance of this permit, the applicant agrees to retain the services of a qualified
aguatic species specialist to implement the following aquatic species protection measures
if the approved project requires construction dewatering or work within the waters of
Malibu Creek:

1. The qualified resource specialist shall survey for sensitive aquatic species (tidewater
gobies and steelhead trout) within 100 feet of the project area prior to commencement
of construction site dewatering work. If sensitive aquatic species are present, the
gualified resource specialist and a crew working under his/her direction shall move, by
hand, sensitive species from the area to be dewatered to safe locations elsewhere
along the reach of Malibu Creek.

2. The qualified resource specialist shall inspect the dewatered areas and construction
site regularly to detect whether any tidewater gobies or other fish are passing through
the cofferdam/silt curtain and investigate whether tidewater goby protection measures
are being implemented.

3. The qualified resource specialist shall be present when the cofferdams are removed
and the construction area refilled with water to relocate any fish present in the
construction area before completion of removal operations and to ensure successful
reintroduction of aquatic habitat in the construction area.

4. The applicant shall cease work should the qualified resource specialist determine that
any breach in permit compliance has occurred, or if any unforeseen sensitive habitat
issues arise. If the Executive Director determines that significant impacts or damage
have occurred to sensitive habitats or to wildlife species, the Executive Director may
require the applicant to revise the project to adequately mitigate such impacts, which
shall be processed as an amendment to this coastal development permit or a new
coastal development permit.

8. Required Approvals

By acceptance of this permit, the applicant agrees to obtain all other Local, State, and/or
Federal permits that may be necessary for all aspects of the approved project (including
any necessary permits from the City of Malibu, California Department of Fish and Game,
Regional Water Quality Control Board, and the U.S. Army Corps of Engineers).
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9. Maintenance Activities and Future Alterations

The permittee shall maintain the permitted bank protection in its approved state. Any
change in the design of the project or future additions/reinforcement of the approved
structure beyond exempt maintenance as defined in Public Resources Code section
30610(d) and Section 13252 of Title 14 of the California Code of Regulations to restore
the structure to its original condition as approved herein will require a coastal
development permit. However, if (after inspection) it is apparent that repair and
maintenance is necessary, the permittee shall contact the Executive Director to determine
whether a coastal development permit or an amendment to this permit is legally required,
and, if required, shall subsequently apply for a coastal development permit or permit
amendment for the required maintenance.

10. Deed Restriction

Prior to issuance of the Coastal Development Permit, the applicant shall submit to the
Executive Director for review and approval documentation demonstrating that the
applicant has executed and recorded against the parcel governed by this permit a deed
restriction, in a form and content acceptable to the Executive Director: (1) indicating that,
pursuant to this permit, the California Coastal Commission has authorized development
on the subject property, subject to terms and conditions that restrict the use and
enjoyment of that property; and (2) imposing the Special Conditions of this permit as
covenants, conditions and restrictions on the use and enjoyment of the Property. The
deed restriction shall include a legal description of the entire parcel or parcels governed
by this permit. The deed restriction shall also indicate that, in the event of an
extinguishment or termination of the deed restriction for any reason, the terms and
conditions of this permit shall continue to restrict the use and enjoyment of the subject
property so long as either this permit or the development it authorizes, or any part,
modification, or amendment thereof, remains in existence on or with respect to the
subject property.

11. Site Inspection

A. By acceptance of this permit, the applicant irrevocably authorizes, on behalf of itself
and its successors-in-interest with respect to the subject property, Coastal
Commission staff and its designated agents to enter onto the property to undertake
site inspections for the purpose of monitoring compliance with the permit, including
the special conditions set forth herein, and to document their findings (including, but
not limited to, by taking notes, photographs, or video), subject to Commission staff
providing 24 hours advanced notice to the contact person indicated pursuant to
paragraph B prior to entering the property, unless there is an imminent threat to
coastal resources, in which case such notice is not required. If two attempts to reach
the contact person by telephone are unsuccessful, the requirement to provide 24
hour notice can be satisfied by voicemail, email, or facsimile sent 24 hours in
advance or by a letter mailed three business days prior to the inspection. Consistent
with this authorization, the applicant and its successors: (1) shall not interfere with
such inspection/monitoring activities and (2) shall provide any documents requested
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by the Commission staff or its designated agents that are relevant to the
determination of compliance with the terms of this permit.

B. Prior to issuance of the Coastal Development Permit, the applicant shall submit
to Commission staff the email address and fax number, if available, and the address
and phone number of a contact person authorized to receive the Commission’s
notice of the site inspections allowed by this special condition. The applicant is
responsible for updating this contact information, and the Commission is entitled to
rely on the last contact information provided to it by the applicant.

12. Condition Compliance

Within 90 days of Commission action on this coastal development permit application, or
within such time as the Executive Director may grant for good cause, the applicant shall
satisfy all requirements specified in the conditions hereto that the applicant is required to
satisfy prior to issuance of this permit. Failure to comply with this requirement may result
in the institution of enforcement action under the provisions Chapter 9 of the Coastal Act.

13. California Department of Parks & Recreation Permission

Prior to issuance of the Coastal Development Permit, the applicant shall provide to
the Executive Director evidence that California State Parks has granted permission to
undertake the portion of the project that is on State Parks property, or evidence that no
permission is required.

V. FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:

A. PROJECT DESCRIPTION AND BACKGROUND
Background

On February 20, 1998, the Executive Director authorized Emergency Coastal
Development Permit No. 4-98-024-G. The permit authorized Mariposa Land Company
(Grant Adamson) to place approximately 500 linear feet of rock rip-rap revetment along
the west bank of lower Malibu Creek, about 300 feet upstream of the Pacific Coast
Highway bridge. The revetment consists of 1,500 tons of 0.5 to 8-ton granite boulders
placed at approximately 1:1 to 1.5:1 (H:V) slope and 14-16 feet in height (2-4 foot toe
below stream bed). The contractor who installed the rock used a backhoe to cut back the
eroded vertical bank slope and notched a key at the toe of the slope to allow for a stable
base surface for the rock. Rocks were then placed individually with the backhoe, starting
at the key, and working upwards in sections. In the several months following the initial
installation, boulders were adjusted and additional rocks were added to enhance the
stability of the emergency revetment.

In the application for Emergency Permit 4-98-024-G, the applicant stated that the
revetment was necessary to protect the subject property and an adjacent commercial
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development from further severe stream bank erosion in the face of potential continuing
winter storms. Prior to placement of the revetment, approximately 20 feet of lateral
erosion occurred along the subject stretch of creek bank following significant storm flows
in February 1998. Conditions of approval of Emergency CDP No. 4-98-024-G required the
applicant to apply for a regular CDP within 60 days in order to seek permanent
authorization for the emergency work, and that the regular CDP application was to include
an analysis of stream bank protection alternatives prepared by a qualified engineer
(Exhibit 10).

On June 3, 1998, Mariposa Land Co. submitted a regular CDP application (No. 4-98-024)
requesting permanent authorization for the rock rip-rap revetment that was installed under
the emergency permit. However, the CDP application did not contain enough information
to deem the application “complete” under the applicable regulations, and Commission
staff sent the applicant an “incomplete” letter on June 24, 1998, outlining the needed
application items. Additional information was not received from the applicant until July
2000. However, again, not all of the information requested in staff's 1998 letter was
included. Commission staff sent a follow-up letter in September 2000 outlining the
outstanding items. Over the next eight years the applicant submitted portions of the
requested application items and numerous contacts were made by Commission staff to
the applicant attempting to obtain the necessary information, particularly in regards to an
engineering analysis of alternatives. In July 2006 and June 2007, the applicant provided
an engineering design study/alternatives analysis for the proposed project. And in
October 2007, the applicant revised the proposed project description to include planting of
the rip-rap stream bank and top of bank with riparian and upland species, and submitted a
“Vegetation Restoration Plan”, prepared by Impact Sciences, Inc.

On May 21, 2008, the CDP application was deemed complete, and Commission staff
tentatively scheduled the application for the Commission’s November, 2008 hearing. In
August 2008, it was brought to the attention of Commission staff that the as-built project
plans submitted by the applicant and analyzed by their engineer were not based upon a
detailed survey and therefore are not a reliable depiction of the actual configuration of the
rip-rap slope across the project area. Commission staff requested the applicant provide
accurate, detailed surveyed plans of the proposed project, prepared by a licensed land
surveyor, to facilitate staff's analysis of the as-built project. The applicant provided staff
with surveyed plans on October 10, 2008.

Application No. 4-98-024 was filed on May 21, 2008, and would have had to have been
acted on by the Commission at its November 2008 meeting in order to comply with the
Permit Streamlining Act (PSA). However, in order to allow staff adequate time to analyze
the recently submitted surveyed as-built plans, the applicant extended the Commission’s
review time by 90 days. The application was then scheduled for the February 4, 2009
Commission hearing and a staff report was circulated on January 22, 2009. The February
hearing was the last hearing the Commission could act upon the application before the
270™ day PSA deadline. Therefore, since the applicant found they needed more time to
respond to the January 22, 2009 staff report, the applicant withdrew permit application
No. 4-98-024 two days before the scheduled hearing and re-submitted it as a new
application. The re-submitted application is identical to the previous application, but it was
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assigned a new permit number (4-09-013) and filed on February 2, 2009. As of the date
of this staff report, staff has not received any correspondence from the applicant.

Environmental Setting

The Malibu Creek watershed covers approximately 110 square miles. It is the second
largest watershed draining into Santa Monica Bay and the largest draining from the Santa
Monica Mountains. Lower Malibu Creek watershed includes the steep and rugged Malibu
Canyon, which cuts through the central axis of the Santa Monica Mountains. Downstream
of Malibu Canyon the watershed emerges onto a coastal plain where channel slopes and
flow velocities reduce and the Malibu Creek fluvial system begins to transition to a coastal
estuarine lagoon system. Malibu Lagoon is a 31-acre shallow embayment at the terminus
of Malibu Creek that empties into the Pacific Ocean at Surfrider Beach. However,
depending on hydrologic conditions of the estuary system, the mouth of the lagoon may
either be “open” with no barrier beach, or “closed” by the presence of a barrier beach and
lack of tidal inlet channel. When the lagoon is closed, the water level in the subject reach
of creek ranges between 6 and 7 feet in depth.

Malibu Creek and its estuary provide habitat for a diversity of wildlife, including waterfowl,
shorebirds, wading birds, songbirds, and raptors. A smaller number of mammals,
amphibians and reptiles also inhabit the area. The significant species of fish that are
known to utilize lower Malibu Creek are southern steelhead trout (Oncorhynchus mykiss),
a state-listed threatened species, and tidewater goby (Eucyclogobius newberryi), federally
listed as endangered and a California species-of-special-concern.

The subject 500 linear foot section of the west bank of lower Malibu Creek is situated
along a westward meander cut bank approximately 300 feet upstream from the Pacific
Coast Highway bridge and Malibu Lagoon (Exhibits 1-3). The project site is located on a
narrow, relatively flat, 2.5-acre strip of vacant land owned by the applicant that is bound
by a commercial shopping center development to the west and Malibu Creek to the east
(Exhibit 2). The site is located within the 100-year floodplain for Malibu Creek, as
designated by the Federal Emergency Management Agency (FEMA). Prior to severe
storm erosion and subsequent placement of the proposed rip rap revetment on the
property in the late 1990’s, the subject stretch of creek bank was primarily disturbed and
did not possess a well-developed riparian canopy due to its close proximity to a
commercial shopping center and Pacific Coast Highway. Currently, the subject bank and
rip rap is largely devoid of vegetation, with the exception of a small amount of arroyo
willow at the northern end of the revetment and a small amount of mulefat at the southern
end. The upland area above the revetment is dominated by weeds and non-native annual
grasses. A footpath also exists on the upland area above the revetment. The width
between the top of revetment and the fence/wall that delineates edge of shopping center
parking lot varies between 18 feet and 60 feet (Exhibits 3-4).

Lower Malibu Creek in the project vicinity has changed significantly over time according to
historic aerial photographs dating back to 1932. Stream flows had historically been
confined to a rather straight channel leading up to the Pacific Coast Highway bridge,
since much of the floodplain was in agricultural production, particularly the west side of
the creek. In the 1960’s, a shopping center was built in close proximity to the subject
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stretch of the west bank. An old rip rap revetment that extends along the west creek bank
at least a thousand feet upstream from the Pacific Coast Highway bridge is evident in a
1972 aerial photograph. It appears this old revetment was constructed to protect the
adjacent shopping center prior to 1972. The sinuosity of the lower Malibu Creek stream
channel increased substantially between 1976 and 1985, which increasingly directed
flows against the west bank in the project location. By 1998, it appears that most of the
old rip rap revetment had fallen away due to changes in channel morphology. However,
there still exists some grouted rip rap on either side of a storm drain outlet located on an
adjacent parcel approximately 100 feet north of the proposed rip rap revetment. A canopy
of healthy riparian vegetation is growing on the bank above the grouted rip rap section.
The storm drain and grouted rip rap were installed by Los Angeles County Flood Control
District in the 1970’s. Although this grouted rip rap is connected to the stretch of proposed
rip rap, it is not a part of the subject permit application since it is located on an adjacent
parcel under separate ownership and appears to have been constructed prior to the
Coastal Act. However, according to the applicant’s site plan, it appears a small portion of
the proposed rip rap is located on an adjacent parcel owned by California Department of
Parks & Recreation (4452-011-903). As such, Special Condition No. Thirteen (13) is
required to ensure that State Parks permission is obtained prior to issuance of the permit.

Description of Proposed Project

The applicant is requesting authorization to permanently retain in its “as-built” condition
approximately 500 linear feet of rock rip-rap revetment that was installed along the west
bank of lower Malibu Creek to protect an existing commercial development from flood
waters pursuant to Emergency CDP No. 4-98-024-G. The revetment consists of 1,500
tons of 0.5 to 8-ton granite boulders placed at approximately 1:1 to 1.5:1 (H:V) slope and
14-16 feet in height (2-4 foot toe below stream bed) (Exhibits 5-6). The applicant is also
proposing to revegetate the revetment site to create approximately 0.59 acres of riparian
and upland habitat (“Vegetation Restoration Plan,” prepared by Impact Sciences, Inc.,
dated August 2007, amended January 2009). To vegetate the existing rock revetment,
the applicant had proposed to secure fascines of willow cuttings to the rip rap with wire.
The willow bundles would be oriented at a 45-degree angle, facing downstream, with one
end placed into the creek. Once the willow fascines produced sufficient roots, the
interstitial spaces would be filled with sand and fine gravel as a substrate for additional
plantings. The applicant also proposes to plant the upland area above the revetment with
a mixture of native shrubs and trees, such as mulefat, sycamore, black walnut,
cottonwood, and elderberry (Exhibits 7-8).

In a letter dated January 9, 2009, Impact Sciences Inc. revised the proposed Vegetation
Restoration Plan to omit the willow fascine element and to instead place willow cuttings
that are at least one inch in diameter and six feet long into the interstitial spaces between
rocks (Exhibit 9). Once the willows establish, the interstitial spaces would be filled with
sand and fine gravel as a substrate for additional plantings. In researching examples
where the concept of securing willow fascines to rock had been used successfully per the
request of Commission staff, Impact Sciences found that willow fascines were not
appropriate for use atop a rock slope protection and that the willows needed contact with
moist soil beneath the rock. After consulting with the Natural Resources Conservation
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Service, Impact Sciences revised their revegetation plan to instead place willow cuttings
into the spaces of the rip rap.

Agency Review/Approvals

The Commission has received the following agency correspondence from the applicant
regarding the proposed project:

U.S. Army Corps of Engineers Regional General Permit No. 98-00315-A0A (with
concurrence from the U.S. Fish & Wildlife Service) for emergency placement of rip
rap revetment, issued February 13, 1998;

U.S. Army Corps of Engineers Jurisdictional Determination letter for the proposed
vegetation restoration plan, dated March 6, 2008;

Notification of Emergency Streambed Alteration Work for emergency placement of
rip rap revetment, sent to California Department of Fish & Game February 19,
1998 (no agency response);

California Department of Fish & Game letter stating statutory deadline had lapsed
to issue an agreement regarding Streambed Alteration Notification No. 1600-2005-
0503-R5 (vegetation restoration plan), dated January 13, 2008;

Emergency Regional General Permit No. 52, Regional Water Quality Control
Board, Los Angeles Region;

City of Malibu Approval-in-Concept, dated June 28, 2007.

Correspondence Received

Commission staff has received correspondence from the following interested parties
(letters attached as Exhibit 13):

Letter from Ron Schafer, California Dept. of Parks and Recreation District
Superintendent, dated November 14, 2008, expressing concern regarding the
proposed project. The letter states that the un-engineered revetment continues to
contribute to an unstable site for establishment of riparian vegetation. Now that the
emergency has passed, State Parks believes that the rip rap should be removed
and the bank should be laid back at a less steep slope that is soft bio-engineered
for greater water quality, stability, and habitat benefits.

Letter from Dr. J. Robert Hatherill, former faculty member of the UCSB
Environmental Studies Program, dated August 11, 2008, expressing support for
the proposed restoration plans to enhance the habitat value of the creek bank for
tidewater goby and other native fauna.

Letter from Heal the Bay, dated February 3, 2009, expressing opposition to the
proposed project and the staff recommendation. Heal the Bay states that stream
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bank armoring is an ineffective method for long-term bank stabilization and a major
cause for downstream bank erosion and sedimentation. Heal the Bay recommends
a soft solution in that the rip rap should be removed, the bank slope laid back at a
3:1 slope and re-vegetated, and if necessary, a floodwall installed next to the
shopping center as far back as possible. Heal the Bay also believes that the
subject stream bank should be designated ESHA. These comments and concerns
are addressed in Section B of the staff report. Lastly, Heal the Bay states that the
grouted rip rap at an upstream storm drain outlet and an adjacent fenced storage
area are unpermitted and should be included in the scope of work for the subject
permit. However, staff notes that the development Heal the Bay refers to is
unrelated to the project proposed in the subject permit application and in a location
that is outside the Commission’s retained jurisdiction.

= Letter from Malibu Surfing Association, dated February 3, 2009, joining in and
concurring with Heal the Bay'’s letter described above.

= Letter from Mark Abramson of Santa Monica Baykeeper (SMB), dated February 3,
2009, expressing opposition to the proposed project and the staff recommendation.
SMB states that stream bank armoring is an ineffective method for long-term bank
stabilization and a major cause for downstream bank erosion and sedimentation.
SMB recommends a soft solution in which the bank slope is laid back at a 3:1
slope and re-vegetated. In addition, SMB states that the subject stream bank
should be designated an ESHA. These comments and concerns are addressed in
Section B of the staff report. SMB also states that a grouted rip rap area upstream
and an adjacent fenced storage area are unpermitted and should be addressed as
part of the subject permit application. However, staff notes that the development
SMB refers to is unrelated to the project proposed in the subject permit application
and in a location that is outside the Commission’s retained jurisdiction.

Commissioner ex parte communications received to date are attached as Exhibit 14.

B. WATER QUALITY, STREAM ALTERATION, HAZARDS, AND
SENSITIVE HABITAT

The proposed project area lies within the City of Malibu, but falls within the Commission’s
area of retained original permit jurisdiction because development is proposed on lands
that are below the mean high tide line and/or on public trust lands. The standard of
review for the project is the Chapter 3 policies of the Coastal Act. In addition, the policies
of the certified Malibu Local Coastal Program (LCP) serve as guidance.

Section 30230 of the Coastal Act states:

Marine resources shall be maintained, enhanced, and where feasible, restored.
Special protection shall be given to areas and species of special biological or
economic significance. Uses of the marine environment shall be carried out in
a manner that will sustain the biological productivity of coastal waters and that
will maintain healthy populations of all species of marine organisms adequate
for long-term commercial, recreational, scientific, and educational purposes.
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Section 30231 of the Coastal Act states that:

The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and,
where feasible, restored through, among other means, minimizing adverse
effects of waste water discharges and entrainment, controlling runoff,
preventing depletion of ground water supplies and substantial interference with
surface water flow, encouraging waste water reclamation, maintaining natural
vegetation buffer areas that protect riparian habitats, and minimizing alteration
of natural streams.

Section 30236 of the Coastal Act states:

Channelizations, dams, or other substantial alterations of rivers and streams
shall incorporate the best mitigation measures feasible, and be limited to (1)
necessary water supply projects, (2) flood control projects where no other
method for protecting existing structures in the floodplain is feasible and where
such protection is necessary for public safety or to protect existing
development, or (3) developments where the primary function is the
improvement of fish and wildlife habitat.

Section 30253 of the Coastal Act states, in pertinent part, that new development shall:

1. Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.

2. Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective
devices that would substantially alter natural landforms along bluffs and
cliffs.

Section 30233(a) of the Coastal Act provides as follows, in applicable part:

The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and
lakes shall be permitted in accordance with other applicable provisions of this
division, where there is no feasible less environmentally damaging alternative,
and where feasible mitigation measures have been provided to minimize
adverse environmental effects, and shall be limited to the following:

(1) New or expanded port, energy, and coastal-dependent industrial facilities,
including commercial fishing facilities.

(2) Maintaining existing, or restoring previously dredged, depths in existing
navigational channels, turning basins, vessel berthing and mooring areas,
and boat launching ramps.

(3) In open coastal waters, other than wetlands, including streams, estuaries, and
lakes, new or expanded boating facilities and the placement of structural
pilings for public recreational piers that provide public access and
recreational opportunities.
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(4) Incidental public service purposes, including but not limited to, burying
cables and pipes or inspection of piers and maintenance of existing intake
and outfall lines.

(5) Mineral extraction, including sand for restoring beaches, except in
environmentally sensitive areas.

(6) Restoration purposes.

(7) Nature study, aquaculture, or similar resource dependent activities.

Coastal Act Section 30240 affords protection of environmentally sensitive habitat areas as
follows:

(@) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those
resources shall be allowed within those areas.

(b) Development in areas adjacent to environmentally sensitive habitat areas
and parks and recreation areas shall be sited and designed to prevent impacts
which would significantly degrade those areas, and shall be compatible with the
continuance of those habitat and recreation areas.

Section 30107.5 of the Coastal Act defines an environmentally sensitive area as:

"Environmentally sensitive area” means any area in which plant or animal life or
their habitats are either rare or especially valuable because of their special
nature or role in an ecosystem and which could be easily disturbed or degraded
by human activities and developments.

Sections 30230 and 30231 of the Coastal Act mandate that marine resources and coastal
water quality shall be maintained and, where feasible, restored through, among other
means, controlling runoff, preventing depletion of ground water supplies and substantial
interference with surface water flows, maintaining natural buffer areas that protect riparian
habitats, and minimizing alteration of natural streams. Special protection shall be given to
areas and species of special significance, and uses of the marine environment shall be
carried out in a manner that will sustain biological productivity of coastal waters. Section
30236 limits channelizations, dams, or other substantial alterations of rivers and streams
to flood control projects necessary to protect public safety and existing development and
two other types of projects, any of which must incorporate the best mitigation measures
available and where there are no feasible alternatives. In addition, Section 30240 of the
Coastal Act states that environmentally sensitive habitat areas shall be protected and that
development within or adjacent to such areas must be designed to prevent impacts which
could significantly degrade those resources.

In addition, the City of Malibu certified Local Coastal Program contains the following
policy that specifically pertains to lower Malibu Creek:

LUP Policy 3.34

Bioengineering methods or "soft solutions” should be developed as an
alternative to constructing rock revetments, vertical retaining walls or other "hard
structures" along lower Malibu Creek. If bioengineering methods are
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demonstrated to be infeasible, then other alternatives may be considered. Any
applications for protective measures along lower Malibu Creek shall demonstrate
[1] that existing development in the Civic Center is in danger from flood hazards,
[2] that the proposed protective device is the least environmentally damaging
alternative, [3] that it is sited and desighed to avoid and minimize impacts to the
habitat values of the riparian corridor along the creek and the recreational and
public access use of State Park property along the creek, and [4] that any
unavoidable impacts have been mitigated to the maximum extent feasible.

The proposed project site is situated along a 500 linear foot section of the west bank of
lower Malibu Creek, approximately 300 feet upstream from the Pacific Coast Highway
bridge and Malibu Lagoon. The lower Malibu Creek watershed emerges onto a coastal
plain where channel slopes and flow velocities reduce and the Malibu Creek fluvial
system begins to transition to a coastal estuarine lagoon system. Malibu Lagoon is a 31-
acre shallow embayment at the terminus of Malibu Creek that empties into the Pacific
Ocean at Surfrider Beach. Malibu Creek and its estuary provide habitat for a diversity of
wildlife, including waterfowl, shorebirds, wading birds, songbirds, and raptors. A smaller
number of mammals, amphibians and reptiles also inhabit the area. The significant
species of fish that are known to utilize lower Malibu Creek are southern steelhead trout
(Oncorhynchus mykiss), a state-listed threatened species, and tidewater goby
(Eucyclogobius newberryi), federally listed as endangered and a California species-of-
special-concern. Malibu Creek is a U.S.G.S. designated blue-line stream that supports a
well-developed riparian corridor which constitutes ESHA. Malibu Creek and its riparian
corridor is also designated as ESHA in the certified Malibu LCP.

Riparian habitats and their associated streams form important connecting links in the
Santa Monica Mountains. These habitats connect all of the biological communities from
the highest elevation chaparral to the sea with a unidirectional flowing water system, one
function of which is to carry nutrients through the ecosystem to the benefit of many
different species along the way. The streams themselves provide refuge for sensitive
species including: the coast range newt, the Pacific pond turtle, tidewater goby, and
southern steelhead trout. The health of the streams is dependent on the ecological
functions provided by the associated riparian woodlands. These functions include the
provision of large woody debris for habitat, shading that controls water temperature, and
input of leaves that provide the foundation of the stream-based trophic structure.

The project site is located on a narrow, approximately 2.5-acre strip of vacant land owned
by the applicant that is bound by a commercial shopping center development to the west
and Malibu Creek to the east. Prior to severe storm erosion and subsequent placement of
the proposed emergency rip rap revetment on the property in the late 1990’s, the subject
stretch of creek bank was primarily disturbed due to modifications to the creek’s west
bank and floodplain that created a highly disturbed riparian environment of limited habitat
value. Currently, the subject bank and proposed as-built rip rap remains largely devoid of
vegetation, with the exception of a small amount of arroyo willow at the northern end of
the revetment and a small amount of mulefat at the southern end. The upland area above
the revetment is dominated by weeds and non-native annual grasses. A footpath also
exists on the upland area above the revetment. The width between the top of revetment
and the fence/wall that delineates the edge of a commercial shopping center varies
between 18 feet and 60 feet.
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For the reasons listed above, the Commission finds that Malibu Creek itself meets the
definition of ESHA under the Coastal Act, but the disturbed west bank in the area of the
proposed project does not meet the definition of ESHA under the Coastal Act.

The applicant is requesting authorization to permanently retain approximately 500 linear
feet of rock rip-rap revetment that was installed along the west bank of lower Malibu
Creek to protect an existing commercial development from flood waters pursuant to
Emergency CDP No. 4-98-024-G. The revetment consists of 1,500 tons of 0.5 to 8-ton
granite boulders placed at approximately 1:1 to 1.5:1 (H:V) slope and 14-16 feet in height
(2-4 foot toe below stream bed). The applicant is also proposing to revegetate the
revetment site to create approximately 0.59 acres of riparian and upland habitat. At the
time of installation, the proposed rock was placed outside the stream channel and within
the footprint of the excavated/eroded stream bank following a severe El Nino storm event.
Therefore, no fill of wetland areas occurred at the time of installation.

Pursuant to Coastal Act Section 30236, the substantial alteration of coastal streams is
limited to necessary water supply projects, habitat improvement projects, and flood
control projects where flood protection is necessary for public safety or to protect existing
structures in the floodplain and no other method of protecting the structures is feasible. In
this case, prior to placement of the emergency revetment, approximately 20 feet of lateral
erosion occurred along the subject stretch of creek bank following significant storm flows
in February 1998. The revetment was deemed a necessary measure to temporarily
protect an adjacent commercial development from damage as a result of further severe
stream bank erosion in the face of potential continuing winter storms. The applicant
asserts that the existing rock slope protection is permanently needed in the project
location to continue to protect adjacent development from future erosion and flooding.
The subject 500 linear foot section of the west bank of lower Malibu Creek is situated
along a westward meander cut bank. The hydraulics of the creek will likely erode the west
bank, perhaps significantly during a severe storm event, and threaten the existing
development if some form of bank protection is not utilized. In this case, the proposed
flood control project is allowed to protect existing development consistent with Section
30236. However, Section 30236 further limits streambed alterations for flood control to
situations where no other method for protecting the existing structures in the floodplain is
feasible. In addition, Policy 3.34 of the Malibu LCP requires that bioengineering methods
should be developed as an alternative to constructing rock revetments, vertical retaining
walls or other "hard structures” along lower Malibu Creek. If bioengineering methods are
demonstrated to be infeasible, then other alternatives may be considered provided they
are demonstrated to be the least environmentally damaging alternatives and are sited and
designed to avoid and minimize impacts to the habitat values of the riparian corridor along
the creek. In other words, under the policies of the Coastal Act and the Malibu LCP, the
project must be the least environmentally damaging feasible alternative.

Alternatives Analysis

The various alternatives to the proposed project that have been analyzed are discussed
below:
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Revegetation of Creek Bank: This alternative would involve removing the
temporary emergency revetment that is in place and revegetating the subject bank
with riparian vegetation. The applicant’s engineer has indicated that this alternative
is not hydraulically suitable to protect the bank because stream power and velocity
values along this reach of cut bank exceed what re-vegetation alone is capable of
resisting. Staff finds this conclusion to be valid. Therefore, this would not be a
feasible alternative that is consistent with all Chapter 3 policies of the Coastal Act.

Revegetation of Upper Bank with Rip Rap in Low Flow Channel: This
alternative would involve removing the temporary emergency revetment that is in
place except for the rip rap in the low flow channel and revegetating the upper
bank with riparian vegetation. The applicant’'s engineer has indicated that this
alternative is not hydraulically suitable to protect the bank because erosion would
occur within the channel behind the rip rap, which would eventually undermine the
rip rap and cause it to fail. Staff finds this conclusion to be valid. Therefore, this
would not be a feasible alternative that is consistent with all Chapter 3 policies of
the Coastal Act.

Revegetation of Creek Bank Using Geotextiles: This alternative would involve
removing the temporary emergency revetment that is in place, with the exception
of a rock or concrete footing upon which to anchor geotextile fabric to the bank.
The geotextile slope would then be vegetated. The applicant’'s engineer has
indicated that this alternative is not hydraulically suitable to protect the bank
because stream power and velocity values along this reach of cut bank exceed
what geotextiles are capable of withstanding in the long-term. Concrete block-
based geotextiles have a higher velocity and shear tolerance, but due to the steep
bank slope and constrained space, this alternative would require more grading and
likely placing fill into the creek to achieve sufficient grade. Staff finds this
conclusion to be valid. Therefore, this would not be a feasible alternative that is
consistent with all Chapter 3 policies of the Coastal Act.

. Construction of Concrete Levee or Soil Cement Levee: This alternative would

involve removing the temporary emergency revetment that is in place, and
installing a concrete or soil cement levee along the bank. The applicant’s engineer
has indicated that this alternative would be hydraulically feasible, but would require
significant grading and costs to install. Staff finds this conclusion to be valid. Due to
the intensive cost and environmental impacts associated with this alternative, it is
not a feasible alternative that is consistent with all Chapter 3 policies of the Coastal
Act.

. Construction of Crib Wall: This alternative would involve removing the temporary
emergency revetment that is in place, and installing crib walls (a three dimensional
structure created from untreated timbers, fill, and live cuttings). Live cribwalls
provide a means of long-term streambank stabilization and are best used as part of
a system which includes a component to deter undercutting at the bed/bank
interface, such as rock riprap or gabions. The applicant’'s engineer has indicated
that this alternative is not hydraulically suitable for banks that experience lateral



4-09-013 (Mariposa Land Company)
Page 21

migration or in locations where bank roughness is an issue, such as the subject
site. Staff finds this conclusion to be valid. Therefore this alternative is not a
feasible alternative that is consistent with all Chapter 3 policies of the Coastal Act.

. Construction of Concrete Floodwall and Revegetation of Creek Bank: This
alternative would involve removing the temporary emergency revetment that is in
place, installing a concrete floodwall next to the commercial development, lay back
the bank between wall and channel, and revegetate bank. While this alternative
would protect the adjacent development from flood waters permanently, the cut
bank would continue to erode until there was no longer a natural bank between
wall and channel. Such a solution is high cost and in the long run could result in
the loss of any vegetated streambank area along this stretch of Malibu Creek.
Therefore this alternative is not a feasible alternative that is consistent with all
Chapter 3 policies of the Coastal Act.

Laid-back Revetment with Revegetation: This alternative would involve
deconstructing the temporary emergency revetment that is in place, and
reconstructing it at a more gradual slope and revegetating. The applicant’s
engineer has indicated that this alternative would significantly alter the hydraulics
of the creek and increase turbidity/sediment delivery. The applicant’s engineer also
states that the subject bank was steep before and after placement of the
emergency rip rap, which is a natural equilibrium slope for the cut bank. However,
Commission Staff Coastal Engineer, Lesley Ewing, disagrees with the analysis of
the applicant’s engineer in regard to this alternative. In her memo dated January 7,
2009, Ms. Ewing states that based on all information provided by the applicant it
appears feasible that the bank slope can be rebuilt at a more gradual 2:1 slope
(Exhibit 11). Further, she states:

“...This would require that the revetment be disassembled from the top, the
bank be sloped back, and rock be placed again along the bank at a more
gradual slope. The Preliminary Engineering Design Study by PACE (May 25,
2007) asserts that laying the top portion of the existing revetment back at a
2:1 (h:v) slope would result in increased turbidity. But, based the provided
information, no evidence has been submitted to support this assertion. There
is the potential for some temporary turbidity during construction; however this
could be minimized through project scheduling, good work practices and
implementation of best management practices. If the revetment were to be
reconstructed along the bank at a more gradual slope, a bottom layer of filter
fabric should be installed to reduce soil piping and reduce turbidity from high
flow events. While it may be necessary to cut root holes into the filter fabric,
the soil loss through these openings in the bottom layer would not be
significant. Additionally, turbidity should be greatly reduced from the current
revetment with rock covering a bare soil slope with no fabric filter layer at
all...”

Additionally, Commission Staff Ecologist Dr. Jonna Engel, in her memo dated
January 9, 2009, states that a less steep revetment slope than is proposed, in
conjunction with incorporating filter fabric and willow stakes into the reconstructed
rip rap design, would be more likely to result in successful riparian restoration
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along this stretch of Malibu Creek (Exhibit 12). As such, from both a biological and
engineering standpoint, a bioengineered rip rap slope protection that is laid back at
a less steep slope is a feasible and preferred alternative, as discussed in more
detail below.

Analysis of Proposed Project: The applicant is requesting permanent authorization for
an un-engineered, as-built rip rap revetment, consisting of 1,500 tons of 0.5 to 8-ton
granite boulders placed at approximately 1:1 to 1.5:1 (H:V) slope and 14-16 feet in height
(2-4 foot toe below stream bed). Since the revetment site is almost completely devoid of
native riparian vegetation, the applicant is also proposing to revegetate the revetment site
to create approximately 0.59 acres of riparian and upland habitat. To vegetate the existing
rock revetment, the applicant had, until recently, proposed to secure fascines of willow
cuttings to the rip rap with wire. These willow bundles would be oriented at a 45-degree
angle, facing downstream, with one end placed into the creek. Once the willow fascines
produced sufficient roots, the interstitial spaces would be filled with sand and fine gravel
as a substrate for additional plantings. The applicant also proposes to plant the upland
area above the revetment with a mixture of native shrubs and trees, such as mulefat,
sycamore, black walnut, cottonwood, and elderberry. In a letter dated January 9, 2009,
Impact Sciences Inc. revised the proposed “Vegetation Restoration Plan” to omit the
willow fascine element and to instead place willow cuttings that are at least one inch in
diameter and six feet long into the interstitial spaces between rocks. Once the willows
establish, the interstitial spaces would be filled with sand and fine gravel as a substrate
for additional plantings. In researching examples where the concept of securing willow
fascines to rock had been used successfully per the request of Commission staff, Impact
Sciences found that willow fascines were not appropriate for use atop a rock slope
protection and that the willows needed contact with moist soil beneath the rock. After
consulting with the Natural Resources Conservation Service, Impact Sciences revised
their revegetation plan to instead place willow cuttings into the spaces of the as-built rip
rap.

Technical studies prepared for the project have concluded that channel hydraulics of
lower Malibu Creek are not significantly impacted by the proposed project and that the
project will not cause erosion or other adverse impacts to adjacent banks. The applicant’s
engineer asserts that the subject bank was steep before and after placement of the
emergency rip rap, and its steepness is a natural equilibrium slope for the cut bank. As
mentioned previously, Commission Staff Engineer, Lesley Ewing, disagrees with the
applicant engineers’ assertion that a less steep bank in this location would significantly
alter stream hydraulics. In her memo dated January 7, 2009, Ms. Ewing states that based
on all information provided by the applicant it appears feasible that the bank slope can be
rebuilt at a more gradual 2:1 slope (Exhibit 11). In fact, laying the revetment back at a
more gradual slope and incorporating a more bio-engineered design would substantially
reduce turbidity and increase riparian and in-stream habitat value compared to the
proposed un-engineered design. In the ten years that the existing revetment has been in
place, vegetation has been unable to naturally establish along the majority of the rip rap,
most notably along the steepest portions. It is the opinion of Commission Staff Ecologist,
Dr. Engel, that site restoration would be more successful if the rip rap revetment were to
be laid back at a lesser slope angle, such as 2:1, which is more typical for vegetated rip
rap stabilization designs.
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The existing un-engineered revetment has resulted in adverse indirect impacts to aquatic
and semi-aquatic habitats through loss of shade and cover along the bank. Loss of
shade and cover results in increased water temperatures and loss of areas to seek
shelter from predators. In addition, without filter fabric stabilizing the bank soils beneath
the revetment, sediment transport and turbidity are increased during winter flows. As
discussed above, the applicant is proposing to carry out a re-vegetation effort to install
willows within the rock rip-rap and to plant the slope above the revetment with riparian
plant species. In past permit actions concerning rock rip-rap in streams, the Commission
has approved such development only where there is no feasible alternative to protect
existing development and where revegetation with willows and other riparian species is
incorporated into the actual construction. Such projects can be designed to include
planting areas in the interstitial spaces between individual rocks in order to accommodate
the planting of willows and other riparian plants. It is much more difficult to retrofit an
existing revetment that has not been designed to accommodate plantings. Given that the
revetment proposed here was not designed to accommodate plantings and was
constructed at a very steep angle, it is by no means assured that the applicant’s proposed
revegetation will be successful. While the proposed insertion of willow cuttings into the
existing rock revetment may serve to improve stream and riparian habitat value to an
extent, the steepness of the revetment and the unconventional methodology for
bioengineering it will not ensure that water quality, stability, and habitat value of the bank
are all protected consistent with the requirements of Chapter 3 of the Coastal Act. It has
not been demonstrated that the proposed project is the least environmentally damaging
alternative and is sited and designed to avoid and minimize impacts to the habitat values
of the riparian stream corridor of Malibu Creek. As such, the Commission finds that the
proposed project is not the least environmentally damaging alternative and does not
protect Malibu Creek ESHA from significant disruption of habitat values or restore the
biological productivity and water quality of Malibu Creek to maintain optimum aquatic
populations. The project is therefore not consistent with Section 30230, 30231, 30236,
and 30240 of the Coastal Act. In addition, the proposed project cannot be found
consistent with Policy 3.34 of the Malibu LCP, which the Commission uses as guidance.

However, an alternative has been identified that would function to adequately protect
existing development in the floodplain as well as render the project consistent with the
Chapter 3 protections for water quality and ESHA. As discussed previously, this
alternative would involve deconstructing the temporary emergency revetment that is in
place, and reconstructing the revetment at a more gradual slope along the bank (no
steeper than 2:1 (H:V)). This would also include incorporating filter fabric and willow
stakes into the reconstructed rip rap design, and revegetating the riparian corridor. The
Commission’s staff Coastal Engineer, Ms. Ewing, has stated that this alternative is
feasible from an engineering standpoint.

Therefore, in order to protect Malibu Creek ESHA from significant disruption of habitat
values and to restore the biological productivity and water quality of Malibu Creek to
maintain optimum aquatic populations, Special Condition No. Two (2) requires revised
rock slope protection plans demonstrating that the rock slope protection has been re-
engineered to be laid back to a slope no steeper than 2:1 (H:V). However, the toe of the
slope protection shall not extend further into the creek than currently exists. If determined
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feasible, the footing portion of the rock slope protection may remain in place and only the
upper portion of the rock shall be laid back to a slope no steeper than 2:1. Special
Condition No. Two (2) also requires that a biodegradable geotextile filter fabric with
holes for willow plantings be placed on the graded slope of the bank prior to rock
placement in order to stabilize soils. Special Condition No. Three (3) requires revised
revegetation plans for the re-engineered bank protection that incorporates live willow
cutting stakes among the rock voids, making sure the stakes penetrate the fabric filter
and underlying soil. Installing willow cutting into the soil as the revetment is being
constructed is a typical design for bioengineered rock slope protection, as it ensures the
vegetation has a good foundation to root in throughout the slope. Pursuant to the
recommendations of Commission Ecologist, Dr. Engel, the interstitial spaces in the rip rap
shall be partially filled with a fine gravel, sand, and soil combination, and mugwort
(Artemisia douglasiana) and yerba mansa (Anemopsis californica) shall be added to the
plant palatte for revegetation of the revetment in order to add to the species diversity
within the riparian corridor. The revised plans required by Special Conditions 2 and 3
will serve to minimize impacts to the habitat values of the riparian stream corridor of
Malibu Creek to the maximum extent feasible.

To ensure that the revegetation plan is successful and that the subject area is adequately
revegetated, Special Condition No. Four (4) requires implementation of the revised
revegetation plan, monitoring for a five year period, submission of a Revegetation
Monitoring Report at the end of the five year period for the review and approval of the
Executive Director, and supplemental planting/seeding be implemented as necessary, to
ensure successful restoration that is in compliance with the specified guidelines and
performance standards outlined in the revegetation plan.

Although the conditions described above render the project sufficiently stable to satisfy
the requirements of Section 30253, no project is wholly without risks. Due to the fact that
the project is located in an area subject to an extraordinary potential for damage or
destruction from erosion and flood flows, those risks remain substantial here. If the
applicant nevertheless chooses to proceed with the project, the Commission requires the
applicant to assume the liability from these associated risks. Through the assumption of
risk condition, the applicant acknowledges the nature of the flood flow and erosion hazard
that exists on the site and that may affect the safety of the development. Therefore,
Special Condition No. One (1) is required, as determined in the findings above, to
assure the project’s consistency with Section 30253 of the Coastal Act and as a response
to the risks associated with the project.

At the time of installation, the proposed rock was placed outside the stream channel and
within the footprint of the excavated/eroded stream bank following a severe El Nino storm
event. Therefore, no fill of wetland areas occurred at the time of installation. However, if it
is determined that the toe portion of the revetment must be reconstructed pursuant to the
revised bank protection plans specified in Special Condition No. 2, the revised revetment
toe may not extend further into the creek than currently exists, as required in Special
Condition No. Two (2). Extending the toe of the revetment streamward would constitute
fill of wetlands for flood control, which is not an allowable use of wetland fill under the
requirements of Section 30233 of the Coastal Act.
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The project, as revised, would involve some soil disturbance and vegetation removal
along the bank during the revetment re-construction. The work will take place along a
bank that has obviously been disturbed over the years, both by the erosive forces of
Malibu Creek and by disturbance from adjacent development in the floodplain. As such,
the subject bank is not considered ESHA. However the project area is adjacent to the
Malibu Creek channel that is considered to be ESHA and the potential exists for impacts
to the water quality of the creek, particularly from erosion of sediment from the site.
Although implementing the revised project will ultimately enhance the habitat value of
lower Malibu Creek, there is potential for temporary adverse impacts to water quality and
biological productivity of Malibu Creek through the release of sediment. Soil disturbance
and vegetation removal adjacent to the creek could result in the discharge of sediment
into Malibu Creek, causing increased turbidity and adversely affecting fish and other
sensitive aquatic species. Sediment is considered a pollutant that affects visibility through
the water, and affects plant productivity, animal behavior (such as foraging) and
reproduction, and the ability of animals to obtain adequate oxygen from the water.
Sediments may physically alter or reduce the amount of habitat available in a watercourse
by replacing the pre-existing habitat structure with a stream-bottom habitat composed of
substrate materials unsuitable for the pre-existing aquatic community. In addition,
sediment is the medium by which many other pollutants are delivered to aquatic
environments, as many pollutants are chemically or physically associated with the
sediment particles. It is particularly critical that these impacts are avoided given the
presence of endangered southern steelhead and tidewater goby in Malibu Creek and
Lagoon during certain times of the year. Conducting work for the revised rock slope
protection plan when stream flows are minimal during the dry season will minimize
erosion into the creek, associated turbidity, and will minimize the potential for disturbing
local amphibians and fishes. As such, Special Condition No. Five (5) outlines
construction timing and best management practices to be implemented during all
approved work activities.

If it is determined that the approved revised rock slope protection plans will require work
within stream waters, Special Condition No. Six (6) requires that the applicant submit a
dewatering plan, for the review and approval of the Executive Director, and evidence that
the dewatering plan has been approved by the Regional Water Quality Control Board
(RWQCB), California Department of Fish & Game, and California State Parks, or
evidence that such approvals are not required. In order to minimize potential impacts to
tidewater gobies and southern steelhead, Special Condition No. Five (5) also limits
grading and rock slope protection work to the months of April and May (the species’
estimated non-breeding/non-migration season) in the event work is required within stream
waters.

If the revised project requires construction dewatering or work within the waters of Malibu
Creek, measures to protect sensitive aquatic species are necessary. Therefore, Special
Condition No. Seven (7) requires that a qualified resource specialist survey for sensitive
aguatic species (tidewater gobies and steelhead trout) within 100 feet of the project area
prior to commencement of construction site dewatering work. If sensitive aquatic species
are present, the qualified resource specialist and a crew working under his/her direction
shall move, by hand, sensitive species from the area to be dewatered to safe locations
elsewhere along the reach of Malibu Creek. The qualified resource specialist shall inspect
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the dewatered areas and construction site regularly and be present when the dewatering
device is removed. The qualified resource specialist shall require the applicant to cease
work should any breach in permit compliance occur, or if any unforeseen sensitive habitat
issues arise. If significant impacts or damage occur to sensitive habitats or to wildlife
species, the applicant shall be required to revise the project to adequately mitigate such
impacts, which shall be processed as an amendment to this coastal development permit
or a new coastal development permit.

In addition, the revised project may require review by other regulatory agencies such as
RWQCB, U.S. Army Corps of Engineers, California Dept. of Fish & Game, or City of
Malibu. Therefore, Special Condition No. Eight (8) requires the applicant to obtain all
other permits that may be necessary for the approved project.

To ensure that the permitted bank protection is maintained in its approved state and
future repairs or additions to the approved structure receive the appropriate approvals,
Special Condition No. Nine (9) requires the applicant to contact the Executive Director
for a determination of whether a coastal permit or permit amendment are legally required
when it is apparent that repair and maintenance is necessary. Special Condition Ten
(10) requires the applicant to record a deed restriction that imposes the terms and
conditions of this permit as restrictions on use and enjoyment of the property and thereby
provides any prospective purchaser of the site with recorded notice that the restrictions
are imposed on the subject property.

In order to ensure that the project, as required to be revised, is implemented in a timely
manner, Special Condition No. Twelve (12) requires that the applicant satisfy all
conditions of this permit which are prerequisite to the issuance of this permit within 90
days of Commission action or within such additional time as the Executive Director may
grant for good cause.

Finally, in order to ensure that the terms and conditions of this permit are adequately
implemented, Special Condition Eleven (11) authorizes Commission staff to enter onto
the property (subject to 24 hour notice to the property owner) to undertake site
inspections for the purpose of monitoring compliance with the permit.

As such, the Commission finds that, with the mitigation measures discussed above, the
project will (a) protect the ESHA from any significant disruption of habitat values, (b) not
significantly degrade adjacent ESHA, (c) be compatible with the continuance of the
habitat area, (d) restore the biological productivity and water quality of Malibu Creek to
maintain optimum aquatic populations, and (e) minimize risks to life and property and
assure stability. Therefore, the project, as conditioned, is consistent with Section 30230,
30231, 30233, 30236, 30253, and 30240 of the Coastal Act. In addition, the project, as
conditioned, is consistent with Policy 3.34 of the Malibu LCP, which the Commission uses
as guidance.
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C. VISUAL RESOURCES
Section 30251 of the Coastal Act states, in part:

The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development shall be
sited and designed to protect views to and along the ocean and scenic coastal
areas, to minimize the alteration of natural land forms, to be visually compatible
with the character of surrounding areas, and, where feasible, to restore and
enhance visual quality in visually degraded areas.

Section 30251 of the Coastal Act requires scenic and visual qualities to be considered
and preserved. Section 30251 also requires that development be sited and designed to
protect views of scenic areas, minimize alteration of landforms, and be visually
compatible with the surrounding area.

The project is located along a 500-foot section of the west bank of lower Malibu Creek,
approximately 300 feet upstream from Pacific Coast Highway and Malibu Lagoon State
parkland. The project site is located on a narrow, approximately 2.5-acre strip of vacant
land owned by the applicant that is bound by a commercial shopping center development
to the west and Malibu Creek and State parkland to the east. The subject site is visible
from State parkland to the east, as well as Pacific Coast Highway to the south, a
designated scenic highway.

The proposed as-built rock revetment is composed of light-colored granite boulders that
was not constructed to encourage natural recruitment of riparian vegetation. As such, the
stream bank is almost entirely devoid of natural vegetation that would have acted to
screen views of the armored stream bank from public viewing areas. While the proposed
insertion of willow cuttings into the existing revetment may serve to soften public views of
the rock to an extent, it has not been demonstrated that the steepness of the revetment
and the unconventional methodology for bioengineering it will maximize revegetation
success. As discussed above, an alternative project design is required to render the
project consistent with the Chapter 3 protections for water quality and ESHA. The revised
revetment design, will result in the slope of the revetment being no steeper than 2:1, and
is required to utilize filter fabric, and to incorporate planting areas in the interstitial spaces
between the rocks. Finally, this alternative will include the revegetation of these planting
areas with willows or other riparian plant species, and the planting of the area above the
revetment with riparian and associated native plants. As conditioned, the revised
revetment will be vegetated and the area landward of the revetment will be vegetated with
plants appropriate for the riparian and upland areas of the project site. This will reduce the
reflective effect of the light colored rocks and soften, if not obscure, the view of the
revetment from Malibu Creek State Beach and other public viewing areas.

The following special conditions are required to assure the project's consistency with
Section 30251 of the Coastal Act:

Special Condition 2. Revised Bank Protection Plans
Special Condition 3. Revised Revegetation Plans
Special Condition 4. Revegetation Implementation and Monitoring
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For the reasons set forth above, the Commission finds that the proposed project, as
conditioned, is consistent with Section 30251 of the Coastal Act.

D. CALIFORNIA ENVIRONMENTAL QUALITY ACT

Section 13096(a) of the Commission’s administrative regulations requires Commission
approval of a Coastal Development Permit application to be supported by a finding
showing the application, as conditioned by any conditions of approval, to be consistent
with any applicable requirements of the California Environmental Quality Act (CEQA).
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available which
would substantially lessen any significant adverse effect that the activity may have on the
environment.

The Commission incorporates its findings on Coastal Act consistency at this point as if set
forth in full. These findings address and respond to all public comments regarding
potential significant adverse environmental effects of the project that were received prior
to preparation of the staff report. As discussed in detail above, project alternatives and
mitigation measures have been considered and incorporated into the project. Five types
of mitigation actions include those that are intended to avoid, minimize, rectify, reduce, or
compensate for significant impacts of development. Mitigation measures required to
minimize impacts include requiring best management practices (water quality and ESHA),
limitations on construction timing (water quality and ESHA), revegetation plans (ESHA
and visual resources), and dewatering plan with aquatic species protection measures
(ESHA).

The following special conditions are required to assure the project's consistency with
Section 13096 of the California Code of Regulations:

Special Conditions 1 through 13

As conditioned, there are no feasible alternatives or feasible mitigation measures
available, beyond those required, which would substantially lessen any significant
adverse impact that the activity may have on the environment. Therefore, the
Commission finds that the project, as conditioned to mitigate the identified impacts, can
be found to be consistent with the requirements of the Coastal Act to conform to CEQA.
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Storm Drain Outlet

Subject Stretch of Bank

Malibu Lagoon
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Aerial View (1 of 2)
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IMPACT SCIENCES 20

YEARS

January 9, 2009

California Coastal Commission
89 South California Street, Suite 200
Ventura, CA 93001-2801

Attn: Deanna Christensen

Re: Modification to the Mitigation Plan for Mariposa Land Company at Malibu
Creek.

Dear Ms. Christensen:

Impact Sciences proposes to modify one aspect of the “Vegetation Restoration Plan ~
Malibu Creek”, the restoration plan that was submitted as part of the application
package for Malibu Land Company’s pending final permit for bank stabilization
along Malibu Creek. Specifically, Impact Sciences now proposes to use willow
cuttings, rather than using the willow fascines fastened to the riprap.

In discussing the establishment of willows in riprap, particularly with Susan Litteral,
NRCS Agricultural Engineer in the Templeton CA Field Office and Charles Davis, the
State Conservation Engineer, the Natural Resources Conservation Service has been
planting willows in riprap for over 25 years. According to Mr. Davis, “The key is the
willow roots need to be in water.” Mr. Davis provided the attached document
entitled “History of NRCS Streambank Protection Projects with Rock Slope Protection
Completed under the NRCS Emergency Watershed Protection Program”

Ms. Litteral indicated that fascines were most useful in establishing willows to protect
otherwise unprotected banks where the fascines could be placed in contact with the
soil. However, for areas already protected by riprap, particularly where the riprap
had sufficient interstitial spaces between the riprap, and into the soil where it can be
reached between the riprap, that cuttings should be placed through the riprap and
into moist soil. Ms. Litteral, who has a number of project in San Luis Obispo County,
recommended this method, including auguring holes for the cuttings, or using a
water jet to excavate holes to place the cuttings into. Ms. Litteral also mentioned that
typically, the initial growth of willow cutting planted during the winter is to have one
or more leaves emerge in early spring, and for the cutting to then have root growth
for a year or so before additional leaves emerge.

Therefore, we propose to modify the plan by eliminating the willow fascines,

replacing them with willow cuttings, placed into the interstitial spaces -
placing &% P pace® [Exnhinit 9

4-09-013 (Mariposa)

Amended Willow
Planting Plan Memo




riprap, and into the soil where the soils is sufficiently moist on a permanent basis.
Willow cuttings, which shall be at least one inch in diameter and six feet long, shall be
planted at an average of one cutting per eight linear feet (63 - 65 cuttings), with some
areas planted more closely than other areas to give a more natural appearance. The
esact Jocation of each willow cutting shall be determined by the project biologist.

All other parts of the “Vegetation Restoration Plan” remain unchanged. IF you have

any questions, please call me at (805) 437-1900.

Sincerely,
Impact Sciences, Inc.

Larry Lodwick
Assecuate Prinicpal

\V Grant Adamson
Darvt Koutnik

%9

»
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STATE OF CALIFORNIA-——THE RESOURCES AGENCY PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA

89 SOUTH CALIFORNIA ST, SUITE 200
VENTURA, CA 93001

(805) 641-0142

EMERGENCY PERMIT

February 20, 1998
Applicant: Grant Adamson (Mariposa Land Company) Permit No.: 4-98-024-G
Project Location: 3728 Cross Creek Road (west bank of Malibu Creek)

Work Proposed:  Placement of rock rip-rap along 450 feet of the west bank of Malibu Creek to
protect property from erosion. The revetment will use 1,500 tons of .5 to 8 ton
boulders and will be approximately 14 to 16 feet in height (2-4 foot toe below
stream bed).

This letter constitutes approval of the emergency work you or your representative has requested to
be done at the location listed above. I understand from the information submitted that an
unexpected occurrence in the form of severe stream bank erosion resulting in a threat to a parking
area and property requires immediate action to prevent or mitigate loss or damage to life, health,
property or essential public services. 14 Cal. Admin. Code Section 13009. The Executive Director
hereby finds that:

(a) An emergency exists which requires action more quickly than permitted by the
procedures for administrative or ordinary permits and the development can and will be completed

within 30 days unless otherwise specified by the terms of the permit;

(b) Public comment on the proposed emergency action has been reviewed if time allows;
and

(c) As conditioned the work proposed would be consistent with the requirements of the
California Coastal Act of 1976.

The work is hereby approved, subject to the conditions listed on the reverse.

Very Truly Yours,

Peter M. Douglas

Eg%v\e Direc

: Chuck Damm
Tltle Senior Deputy Director

Exhibit 10
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Permit Application Number 4-98-024-G
Page 2

NDIT PROV

1. The enclosed form must be signed by the property owner and returned to our office within

15 days.

2. Only that work specifically described above and for the specific property listed above is
authorized. Any additional work requires separate authorization from the Executive
Director.

3. The work authorized by this permit must be completed within 30 days of the date of this
permit.

4. Within 60 days of the date of this permit, the permittee shall apply for a regular Coastal
Permit to have the emergency work be considered permanent. If no such application is
received, the emergency work shall be removed in its entirety within 150 days of the date
of this permit unless waived by the Director.

5. In exercising this permit the applicant agrees to hold the California Coastal Commission
harmless from any liabilities for damage to public or private properties or personal injury
that may result from the project.

6. This permit does not obviate the need to obtain necessary authorizations and/or permits
from other agencies.

7. The regular coastal development permit application shall include an analysis of all other
alternatives for shoreline, bluff, or stream bank protection prepared by a qualified engineer.

IMPORTANT

Condition #4 indicates that the emergency work is considered to be temporary work done in an
emergency situation. If the property owner wishes to have the emergency work become a
permanent development, a coastal permit must be obtained. A regular permit would be subject
to all of the provisions of the California Coastal Act and may be conditioned accordingly.

If you have any questions about the provisions of this emergency permit, please call the
Commission Area office.

Enclosures: 1) Acceptance Form; 2) Regular Permit Application Form

cc: Local Planning Department

File: gm/98-024g




STATE OF CALIFORNIA ~ THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904- 3200
FAX (415) 904- 5400

January 7, 2009
TO: Deanna Christensen, Coastal Program Analyst
FROM: Lesley Ewing, Coastal Engineer. ’/,

SUBJECT: CDP# 4-98-024; Lower Malibu Creek West Bank Revetment

I have reviewed the Preliminary Engineering Design Study (Pacific Advanced Civil Engineering
(PACE), May 25, 2007) and the Malibu Creek Survey (Grimes Surveying and Mapping, Inc.
surveyed September 15, 2008) and had discussions about this project with both Commisston staff
and Mr. Dave Jaffe, PACE Project Engineer.

It is my understanding that in 1998 rock was placed along the western bank of the lower Malibu
Creek as an emergency measure to address a situation of on-going erosion during a high-flow
event, likely in association with one of the severe El Nifio storms. The property owner has been
attempting to make permanent some form of bank stabilization that will protect the bank from
future crosion. And, while the need for bank stabilization has been demonstrated, staff has been
requesting that the applicant develop some alternative permanent bank stabilization alternatives
that will allow for the propagation of native vegetation to reduce some of the impacts from
stabilized banks.

The as-built stabilization is quite steep, approaching 1:1 in some locations. The applicant’s
engineer asserts that the steepness of the bank stabilization is intended to mimic the natural bank
cut that developed on the outer bank of the creek bend. However, this steepness does not readily
allow for plants to colonize in the voids between the rocks and, from inspection of photographs
of the stabilized bank it appears that most of the bank is void of vegetation.

The current bank and stabilization can feasibly be recontoured to achieve a less steep slope. This
would require that the revetment be disassembled from the top, the bank be sloped back, and
rock be placed again along the bank at a more gradual slope. The Preliminary Engineering
Design Study by PACE (May 25, 2007) asserts that laying the top portion of the existing
revetment back at a 2:1 (h:v) slope would result in increased turbidity. But, based the provided
information, no evidence has been submitted to support this assertion. There is the potential for
some temporary turbidity during construction; however this could be minimized through project
scheduling, good work practices and implementation of best management practices. If the
revetment were to be reconstructed along the bank at a more gradual slope, a bottom layer of
filter fabric should be installed to reduce soil piping and reduce turbidity from high flow events.
While it may be necessary to cut root holes into the filter fabric, the soil loss through these
openings in the bottom layer would not be significant. Additionally, turbidity should be greatly
reduced from the current revetment with rock covering a bare soil slope with no fabric filter layer
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at all. The applicant would need to prepare a revised engineering design for the new revetment.
Also management plans would be needed to control silt and turbidity and schedule the revetment
rebuilding to minimize impacts to coastal resources. Based on all information provided by the
applicant, it appears feasible that this slope can be rebuilt at a more gradual 2:1 slope.

I will be happy to further discuss this project with you at your convenience, or to discuss it with

the applicant’s engineers. I can be reached at the main office number above, by my direct line
(415/904-5291) or by e-mail (lewing@coastal.ca.gov).
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CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA

89 SOUTH CALIFORNIA ST., SUITE 200
VENTURA, CA 93001

(805) 585-1800

MEMORANDUM

FROM: Jonna D. Engel, Ph.D.
Ecologist
TO: Deanna Christensen

Coastal Program Analyst

SUBJECT: Malibu Creek Vegetation Restoration Plan, CDP# 4-98-024,; Lower Malibu
Creek West Bank Revetment

DATE: January 9, 2009

Documents Reviewed:
~ Impact Sciences, Inc. August 2007. Vegetation Restoration Plan — Malibu Creek.
Prepared for the Mariposa Land Company, Malibu, California.

I have reviewed Impact Sciences “Vegetation Restoration Plan — Malibu Creek” for the
nearly 500 feet of rip rap placed, under emergency permit conditions, on the west side
of Malibu Creek to address the severe erosion caused by the 1997-1998 winter and
spring high stormwater flows. Approximately 0.25 acre of land was lost that winter,
creating a steep cut bank. Rip rap was placed on the bank to prevent further erosion
from impinging on Mariposa Land Company property. Impact Sciences estimates that
the rip rap slope angle is approximately 1:1 and that it stands 15 in height. A primary
goal of the restoration plan is to plant the rip rap that remains bare as well as the
undeveloped area between Malibu Creek and the Cross Creek Shopping Center to
create 0.585 acre of native riparian habitat. To plant the rip rap, fascines of willow
cuttings are proposed to be fastened along the length of the revetment to begin to fill in
the interstitial spaces in order to create overhanging vegetation adjacent to Malibu
Creek. The restoration plan also states that “interstitial spaces will be filled with sand or
fine gravel as a substrate for additional plantings (estimated to take place during year
three).” ,

Direct observation and photos demonstrate that along the bank areas where there is a
less than 1:1 slope angle, vegetation has been able to naturally recruit among the rip
rap. However, plants are unable to establish on the majority of the rip rap which stands
at a steep 1:1 slope angle. It is my opinion that the streambank restoration would be
more successful if the proposed rip rap were to be laid back at a lesser slope angle,
such as 2:1, which is more typical for vegetated rip rap bank stabilization designs.

Lesley Ewing, Commission Coastal Engineer, has reviewed this project and stated that
it is feasible from an engineering standpoint to recontour the current bank and
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J. Enge! memo re: Malibu Creek Vegetation Restoration Plan January 9, 2009

revetment to attain a less steep slope (e.g. 2:1) that will support native riparian
vegetation'. Ms. Ewing also points out that placement of a bottom layer of fabric filter
under the rip rap will reduce soil piping and turbidity from high flow events while
acknowledging that root holes in the fabric filter may be necessary to facilitate plant
establishment. | am in agreement with Ms. Ewing’s opinion that fabric filter should be
placed under the rip rap with root holes for plants. | also recommend that willow
cuttings be stuck directly into the interstitial spaces within the rip rap throughout the
area. and that interstitial spaces be partially filled with a fine gravel, sand, soil
combination..

The plant palette for the upland area, surrounding the rip rap, is provided in Table 2 of
the proposed restoration plan and consists of California sycamore, Freemont
cottonwood, black walnut, Mexican elderberry, arroyo willow, mulefat, giant wild rye,
deergrass, California wild rose, and California blackberry. In addition to these species, |
recommend that mugwot, Artemisia douglasiana and yerba mansa, Anemopsis
californica be added to the proposed plant palette for the rip rap and upland area in
order to add to the species diversity within the riparian corridor.

Impact Science’s vegetation restoration plan provides appropriate plans for mitigation
site preparation, non-native plant control and eradication, irrigation, plant maintenance
and weeding. Impact Science states that “the site shall attain 75 percent cover after
three years and 90 percent cover after five years for the life of the project.” In addition
they state that “all plantings shall have a minimum of 80 percent survival the first year
and approaching 100 percent survival at the end of the five-year monitoring period.”
The goals and objectives of the mitigation project will be met by adhering to these
performance standards. Impact Science's plan includes a well designed monitoring
program that will be conducted for five years and will include annual reports. They have
taken into consideration unforeseen situations by including an adaptive management
and contingency measures section in their report by which they will be able to address
any problems that may arise.

In conclusion, it is my opinion that a less steep revetment slope than is proposed, in
conjunction with incorporating filter fabric and willow stakes into the reconstructed riprap
design, would be more likely to result in successful riparian restoration along this stretch
of lower Malibu Creek bank. ‘

'Ewing, L. January 7, 2009. CDP# 4-98-024; Lower Malibu Creek West Bank Revetment
Memorandum to Deanna Christensen, Coastal Program Analyst.
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August 11, 2008
Ms. Deanna Christensen
California Coastal Commission
89 South California Street, Suite 200 .
Ventura, CA 93001 -

RE: CDP Application Number 4-98-024

Dear Ms. Christensen,

It is a pleasure to write this letter in support of the existing creek bank stabilization effort and

proposed mitigation of the west bank of Malibu Creek. In addition to numerous site visits to the lower
Malibu Creek study area, I have extensively reviewed the “Lower Malibu Creek Emergency Revetment
Geomorphic, Bank Erodibility, and Alternatives Analysis prepared by Pacific Advanced Civil Engineering,
(PACE) and the Malibu Creek Vegetative Restoration Plan prepared by Impact Sciences. The studies
identify the best action plan for flood- bank protection, creek hydraulic suitability, costs, re-vegetation and
maintaining minimal environmental impacts. As a former faculty member of the Environmental Studies
Program, University of California at Santa Barbara, | am qualified to review the mitigation measures
presented herein.

The goals of the mitigation plan will substantially improve and:

» Protect the Western bank along Lower Malibu Creek from further erosion;
+ Re-vegetate the area to create a native flora riparian habitat and;

+ Improve the aesthetics of lower Malibu Creek.

The enhanced riparian corridor will include the installation of fascines of arroyo willow along the
revetment perimeter to create overhanging vegetation adjacent to lower Malibu Creek. This action will
likely attenuate the steep slope of the revetment and will be aesthetically pleasing.

Removing non-native species and planting a mixture of native shrubs and trees will improve the riparian
habitat value. This action will increase the habitat area for the tidewater goby (Eucyclogobius newberryi),
as the shaded areas of the creek are the preferred habitat of the tidewater goby. The extensive planting of
native vegetation will dramatically improve the aesthetics of lower of Malibu Creek and support and
provide a habitat for the native fauna.

1 strongly support the proposed mitigation plans for the west bank of Malibu Creek, prepared by PACE
and Impact Sciences. If you require additional information, please do not hesitate to contact me
[jhatherill@delmar.edu].

Sincerely,

T it it

(Q'Dr.l. Robert Hatherill D
Professor L A ; )
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November 14, 2008 COASTAL COMMISSION
SQUTH CENTRAL COAST DISTRICT

Deanna Christensen

Coastal Program Analyst

California Coastal Commission

89 South California Street, Suite 200
Ventura, CA 93001

Re: Vegetation Restoration Plan for the Mariposa Land Property at Malibu
Creek City of Malibu, California

Dear Mrs. Christensen,

The California Department of Parks and Recreation, Angeles District, has reviewed the
above referenced Restoration Plan and offers the following comments for your
consideration.

This property has a long history and several proposals have been reviewed by State
Parks. As with past plans, we have two concerns with the current proposal. First,
leaving the rip-rap in place with its current 1:1 slope configuration is not a solution to
mitigating the erosion problem next to the Mariposa Land Property. Second, using
willow fascine and minimally erodible component to fill in interstitial spaces in between
rip-rap is not a known or proven restoration method. Each concern is discussed in
detail below.

Rip-rap Configuration

The placement of the rip rap was granted as an emergency permit during the1997-
1998 wet season. It is known that hardened structures on stream banks change the
hydrology of the creek. Evidence of this is apparent with the current emergency
project, as well as the grouted rip-rap and chain link fencing upstream of the project.
The unconsolidated nature of the boulders and their un-engineered placement has
continued to contribute to an unstable site for vegetation development. This is
evident by the absence of vegetation along the 500-foot stretch of rip-rap adjacent to
the Mariposa Land property.

Now that the emergency has passed, it is justifiable that the applicant take the time
to design a sustainable bio-engineered project. We suggest the rip-rap be removed
to create a sustainable soft bio-engineered slope. If rip-rap can not be removed it
should be modified with vegetation and other materials to create a soft bio-
engineered slope. Using vegetation and other materials to soften the land-water
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Mrs. Deanna Christensen
November 14, 2008
Page 2

interface is known to improve ecological features without compromising the
engineered integrity of the shoreline (Best Management Practices for Soft
Engineering, U.S. Fish and Wildlife Services July 9, 2008).

Design considerations should include tying into the top of the existing slope with a
slope that is 3:1. A 3:1 slope will widen the creek channel; thus, reducing water
velocities along the edges of the creek. Reduced velocities will in turn encourage
deposition of suspended sediment and help begin the process of establishing a soil
matrix for vegetation growth. In addition, slopes that are 3:1 can be stabilized with
riparian vegetation which provides shade for aquatic species and filters urban runoff.

Willow Fascines & Filling interstitial Spaces

We are concerned with the proposed attachment of willow bundle fascines to rip-rap
as a way to establish willows at the rip-rap water interface. Additionally, the
suggestion to later fill in interstitial spaces (after 2-3 years) with minimally erodible
material to establish vegetation cover is also a concern. To our knowledge, neither
of these approaches is a proven restoration methodology.

As discussed above, we suggest utilizing a soft engineering approach to re-design
the slope. This technique should combine live and dead vegetation with other
materials to create a slope that can be planted with willow stakes (Salix spp.) and
other native plants. Unlike the proposed willow bundle fascines, many examples of
stream bank stabilization projects that utilize willow stakes can be found in
California. Planting of willow stakes is a known method to reduce erosion,
encourage deposition of suspended sediment, and improve wildlife habitat
associated with the immediate streambank.

Overall, our suggestions focus on eliminating and/or reducing impacts from the current
rip-rap configuration while providing natural bank stabilization. Hard structures are
known to have a high failure rate and are difficult areas to re-establish vegetation.
Softer bio-engineered solutions are now recognized as more sustainable than rock rip-
rap. If you have any questions or need any clarification of the information in this letter,
please call Environmental Scientist, Kristi Birney, at the number listed above, extension
104. She can also be reached by email at kbirney@parks.ca.gov .

Thank you for your consideration of these comments in this matter.

Sincerely,

(—® 4l

Ron Schafer
District Superintendent
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February 3, 2009

California Coastal Commission
South Central Coast Area -

89 South California St., Suite 200
Ventura, CA 93001

Via fax: (805) 641-1732

Re: Opposition to CDP Application No. 4-98-024 to permanently retain 500 linear feet of rock
rip-rap revetment on Malibu Creek at 3728 Cross Creek Road

Dear Coastal Commissioners:

Heal the Bay has reviewed Application No. 4-98-024, submitted by the Mariposa Land Comp iny,
which requests permission to permanently retain approximately 500 linear feet of rock rip-rap
revetment along the west bank of lower Malibu Creek. After thorough review, Heal the Bay urges the
Coastal Commission to deny this application. The proposed project is in direct conflict with m:imerous
polictes in the California Coastal Act, as well as the City of Malibu’s Local Coastal Program ( "LCP”);
as it will negatively affect habitat that is designated environmentally sensitive habitat area (“E:SHA™).
Additionally, we believe the methods presented for revegetation of the impacted riparian zone will not
achieve the stated goal of restoring upland and riparian habitat and will further exacerbate erosion and
sediment loading of the Malibu Creek and Lagoon. Due to the proximity of this site to the
ecologically important Malibu Lagoon, an environmentally responsible long-terni, “soft”
bioengineered solution is needed.

As stated in the staff report, this application is based on a previously issucd emergency permit
(Emergency CDP No. 4-98-024-G) and development, which has been unlawfully retained for the past
10 years. This permit was granted for an emergency situation during an EI Nifio year and was iever
intended to help the applicant permanently harden this stretch of the lower Malibu Creek and a'oid
meeting the conditions of the Coastal Act. As stated in the staff report, to obtain a full Coastal .
Development Permit, an application must be within 60 days of issuance of the emergency permit;
otherwise, the emergency work shall be removed within 150 days of the emergency permit date.

Heal the Bay’s Stream Team has over 10 years of experience in research and restoration of
native riparian and scrub habitats in the Malibu Creek Watershed. The Malibu Creek and
Lagoon are sensitive habitats that face disturbance from water quality impairments, hardened
stretches upstrear in the creek, and other factors in the watershed. The Malibu Creek and
Lagoon are listed on the Clean Water Act section 303(d) list of Impaired Water Bodies for
sediment, bacteria, and nutrients. Efforts are currently underway by the California Coastal
Conservancy and State Parks to restore the ecologically significant Malibu Lagoon based on a
restoration plan Heal the Bay helped develop.
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The Malibu Creek and lagoon also are home to important species. The Malibu Creek is liste 1 by
the National Oceanic and Atmospheric Administration as critical habitat for the southern
California steelhead trout (Oncorhynchus mykiss), according to the Federal Register (Vol. 7.
Number 170), and for tidewater goby (Eucyclogobius newberryi), according to Federal Register:
January 31, 2008 (Volume 73, Number 21). Both of these species are federally listed as
endangercd.

Heal the Bay submitted a letter in 2005 to the City of Malibu opposing the Negative Declarat on
submitted for this project. We have provided that letter as an attachment, as most of our initi: |
concerns are still valid and have not been adequately addressed in this application. We also a Idress
additional concemns, which are further detailed in this letter:

The following issues are of major concern to Heal the Bay in regards to the current applicationi:

» The proposed project does not consider or has rejected environmentally superior alterriative
scenarios, as required by the City of Malibu LCP;

e The proposed project is in direct conflict with the California Coastal Act and City of . alibu
LCP ESHA policies;

» The proposed project fails to address the fencing area, storage buildings, and the grout:d rip-
rap armoring directly upstream of the site, which contribute to strcam bank erosion and habitat
degradation;

» The streambank slope should be recontoured to better protect the area from further erosion; and

e The revised revegetation plan will not adequately restore upland and riparian habitat an 1 it will
exacerbate impacts from streambank hardening.

1. The proposed project does not consider or has rejected environmentally superior
alternative scenarios, as required by the City of Malibu LCP.

The proposed project will have serious negative impacts to sensitive habitat areas designated as ESHA
in the lower Malibu Creek system, including Malibu Lagoon. The presence of concrete rip-rap in the
stream and riparian ecosystems negatively impacts and changes the stream’s natural morphology,
hydrologic balance, sediment regime, habitat provision, species composition, and natural chemi :ai and
biclogical processes.’ A “soft” bioengineered solution, instead of one reliant on stream bank
hardening, would create less impact to ecologically sensitive features at the site and downstrean , and
has not been adequately proposed or assessed.

b1 Craig Fischenich, 2003, “The Effects of Riprap on Riverine and Riparian Ecosystems” a
report published by the US Army Corps of Engineers, Engineer Research and Dcvelopment
Center.
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As we outlined in our previous letter (Discussion Point #2), the presence of rip-rap as a perm anent
measure to redesign the stream bank for flood control measures is not a workable long-term .:olution
and will have significant negative impacts onsite and downstream. A “soft” bioengineered s»liution is
not only preferable, but it is mandated in section 3.32 of the Malibu LCP (Discussion Point #3). As
further discussed below, the proposed project does not adequately demonstrate the feasibility of a
“soft” bioengineered solution at this site.

Retying on the hardening of a stream bank for bank stabilization, where there are feasible nou-
hardening alternatives, is inconsistent with Chapter 3, section 3.2 of the LCP, which states,
“Channelizations or other substantial alterations of streams shall be prohibited except for...2]
flood protection for existing development where there is no other feasible alternative,...Any
channelization or stream alteration permitted for one of these three purposes shall minimize
impacts to coastal resources..., and shall include maximum feasible mitigation measures to
mitigate unavoidable impacts.” The project applicant has failed to demonstrate that a
bioengineered bank stabilization project is adequate at this site. A “soft” bioengineered solutiin
would meet the project goals of protecting existing structures, flood control, and habitat
protection, and it would be compliant with Coastal Act and LCP policies (see Discussion Poirt
#3 in the attached letter).

For example, alternative #6 proposed in the staff report, which features the construction of a
corcrete floodwall and revegetation of creek bank, is a viable alternative that is consistent with
Coastal Act and LCP policies. Rejection of this alternative was based largely on cost, which i::
not an adequate reason under the Coastal Act, especially considering the impacts of the preferred
alternative to the Malibu Creek and Lagoon and its associated aquatic life, including the
federally endangered southern steelhead trout, a state-listed threatened species, and the tidewaler
goby, which are detailed in the attached letter (Discussion Point #2). Alternative #6 was also
rejected based upon the potential erosional effects this alternative “could” have at the stream
bank; however, sufficient evidence supporting this conclusion was not provided in the staff
report.

We urge you to deny this application and instead recommend the removal of the existing rip-ra>
paired with a “soft” or bioengineered solution to stabilize the stream bank (such as that provide 1
in Alternative #6), as this approach is consistent with the Coastal Act and LCP. Implementing :
bioengincered solution at the site will effectively restore native riparian and upland trees, shrubs,
and other vegetative components of the riparian zoue, while preventing additional erosional
impacts and sediment loading downstream that are associated with hardened revetments.

2. The proposed project is in direct conflict with California Coastal Act and City of Maliju
LCP ESHA policies

The proposed project will result in further degradation to environmentally sensitive habitat area
(“ESHA”) at this location. Downstream scour and sediment loading from the existing rip-rap at
this site already impact the lower Malibu Creek and Lagoon. The Malibu Creek is designated a:
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ESHA. The staff report states that although Malibu Creek itself meets the dcfinition of an
ESHA, the disturbed west bank does not. We disagree with this conclusion. According to tte
Coastal Act and City of Malibu LCP, the west stream bank of lower Malibu Creek and the
adjacent riparian buffer zone are designated and protected as ESHA. As such, it is the
responsibility of the applicant and the Coastal Commission to ensure that this environmentally
sensitive area is protected, according to law, and that impacts to this area and the contiguous
areas of Malibu Creck and Malibu Lagoon are minimized and mitigated to the fullest extent
possible. :

According to the City of Malibu LCP the disturbed west bank should be considered ESHA. The
City of Malibu Local Implementation Plan (“LIP”), Chapter 4.3.B.2, defines ESHA as, “Any
babitat area that contributes to the viability of plant or animal species that are designated or aic
candidates for listing as rare, threatened, or endangered under State or Federal law.” The Malibu
Creek and Lagoon are critical habitat for the federal endangered southern steelhead and tidew iter
goby, and therefore, should be considered ESHA based on requirements under the LIP.

Furthermore, according to the City of Malibu Land Use Plan (“LUP”), lower Malibu Creek ard
its corresponding riparian area are considered part of ESHA. Section 3.1 of the LUP states, “""he
ESHAs in the City of Malibu are riparian areas, streams, native woodlands, native
grasslands/savannas, chaparral, coastal sage scrub, dunes, bluffs, and wetlands, unless there is
site-specific evidence that establishes that a habitat area is not especially valuable because of i s
special nature or role in the ecosystem.” The area considered in the proposed project contains
both stream and riparian habitat, and should be protected as ESHA under the LUP.

The project area is also mapped as ESHA in the City Malibu LCP. Section 3.6 of the LUP stales
“Any area mapped as ESHA shall not be deprived of protection as ESHA, as required by the
policies and provisions of the LCP, on the basis that habitat has been illegally removed,
degraded, or species that are rare or especially valuable because of their nature or role in an
ecosystem have been eliminated.” Coastal Commission staff contend in their report that, “Woik
will take place along a bank that has obviously been disturbed over the years, both by the erosi e
forces of Malibu Creek and by disturbance from adjacent development in the floodplain. As
such, the subject bank is not considered ESHA.” Under the LUP, degradation of habitat is not
sufficient justification for loss of ESHA protections.

Morteover, Section 30240 of the Coastal Act requires that both ESHA and ESHA buffers be

" protected from development and activities that cause degradation.” Armored stream banks are
one of three major causes of downstream bank erosion and sedimentation, based on Heal the
Bay’s Stream Team mapping efforts in the Malibu Creek Watershed. In addition to the hardencd
stream bark, the proposed project also featurcs permanent submerged rip-rap within Malibu

* California Coastal Act section 30240 (a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those resources shall be allowed within those
areas. (b) Development in areas adjacent to environmentally sensitive habitat areas and parks and recreation areas
shali be sited and designed to prevent impacts which would significantly degrade those areas, and shall be
compatible with the continuance of those habitat and recreation areas.
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Creek, which Coastal Commission stdff alreally kecognizes as ESHA since it is a blue-line
stream, Approval of a permanent hardened m'veﬁncnt in Malibu Creek is inconsistent with tlie
ESIIA policies of the Coastal Act and the Clty of Malibu LCP, as it will cause further
degradation of stream and riparian habitat in ﬂnsaaxca.

3. The proposed project fails to address the fe;lcing area, storage buildings. and the griuted
rin-rap armoring directly upstream of the site, which contribute to stream bank ero:.ion and
habitat degradation.

The contribution of upstream fencing, storage buildings, and rip-rap armoring to stream bank erosion
and habitat degradation was discussed extensively in our previous letter (Discussion Point #3,
Discussion Point #5 e. Bullet 8), yet it is still not addressed in the current proposal. The cumn lative
effzcts of these structures, which are contiguous to the project area, on both flood control and habitat
impairment, must be addressed in this proposal and staff report. As outlined in our previous 1:tter,
both the fencing and storage area were illegally built in the riparian bufler zone, on the subjec : parcel,
upstream of the subject stretch of riprap. These structures, in combination with the proposed
downstream rip-rap revetment, will contribute to further bank erosion, failure of the bank dow nstream,
and sediment loading to the stream and lagoon. Finally, the combined negative effects of thes:
striciures on the project area make it impossible to correctly assess the actual impacts of the d.zscribed
aitemnatives, as they may contribute to the failure of any of the proposed alternatives. The app icant
has a long history of violating the Coastal Act and even now, while requesting Coastal Commussion
approval, has neglectcd to to remove these structures and restore the area. The presence of the: ¢
structures must be addressed and included in the design of an environmentally superior alternaive, and
the illegal structures (fence and storage facilities) must be removed.

4. The stream bank slope should be recontoured to better protect the area from further :rosion,

in 2 November 14, 2008 letter to the Coastal Commission, The California Department of Parks &
Recreation (the owner and manager of downstream, impacted Malibu Lagoon State Park) recoramends
that a slope of 3:1 would be more suitable to habitat restoration at the site. However, under Speuial
Condition #2, the staff report recommends recontouring the stream bank to a 2:1 slope. Insuffi rient
evidence is provided in the staff report to substantiate the effectiveness of recontouring at a 2:1 slope.
We urge the Commission to deny this project, and instead recommend a solution that is consist::nt with
the Department of Parks & Recreation recommendation, as this would better support rehabilita:ion of
native riparian flora, while also helping to mitigate high velocity flow at the site, and thus onsit
eresion.

Furthermore, more information is needed regarding the geotextile fabric proposed to be used in the
stream bank stabilization effort. Although the use of a geotextile fabric filter might be necessary to
prevent soil loss during revegetation efforts, the applicant does not describe what type of produ::t wili
be used. We recommend that only biodegradable materials be considered for long-term placem »nt, as
the use of non-degradable plastic-based material could have negative impacts on the riparian flaral and
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faunal communities, as well as to downstrear \ ients of possible degraded materials. The long-
term placement of plastic-based materials woul&‘ﬁn'ther hinder the growth of vegetation at th 2 site.

Plastic-based filter fabrics are designed for usékig #h as for placement under permeable conciete, and
not for habitat restoration purposes. Aﬁﬂl aniliyl t_‘ the material to be used on the slope we uld be
needed to further addrcss potential mpnds system.

‘Moreover, depcndmg on the matenal‘used for the geotextxle fabric filter, it is possible that the
fitter fabric will create an artificial layer on top f fhe soil, under which plant and animal life 'vill
ot be able to thrive. The high possiblhty of this effect is acknowledged in the applicant’s
restoraticn plan itself, where it is stated that holes wﬂl need to be cut in the filter fabric to
accommodate the willow plantings. ‘

3. The revised revegetation plan will not adequately restore upland and riparian habitat and it
will exacerbate impacts from stream bank hardening.

The restoration goal within this project is “to create approximately 0.59 acres of riparian and
upland habitat,” however, the proposed restoration activities will simply not result in adequate
habitat restoration. In the attached letter we address the faulty of deSIgn of the revegetation pl:.a
for <his project (Discussion Point #4). We also find that the addcd revisions by Coastal
Commission staff and per recommendations of scientists at Impact Scientists, do little to better
the plan from an ecological viewpoint. For example, the plant list included in this application 1s
limited to very few species. No habitat in Southern California consists of only nine species of
plants, and we recommend more plant diversity be built into a proposed restoration at this site.
Furthermore, the effects of disturbance to the rip-rap from the planted willows when they reach a
mature size and overgrow the width of spacing between rip-rap blocks has not been addressed in
the staff report. Heal the Bay’s Stream Team has documemed numerous rip-rap plantings that
have failed throughout the watershed. Future conérete breakage and other impacts from mature
wiilows associated with the proposed pmject shouklbe considered in the staff analysis.

ex. (3
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Conclusion

i : ove forward on enforcement action aga inst the
apphcant because of the egregious wolahons ‘ :Ooaslnl Act. Rather than movmg forward on

of Malibu LCP policies and ESHA requiremcs 310 recommend a severely flawed streamban]
siabilization project. The application is not & d by sound ecology, and it is in direct ccaflict
with the Coastal Act and City of Malibui.GP" semergency rip-rap located at this site has
Getrimentally impacted the natural resources'a er quality in the Malibu Creek and Lago iz for the
past ten years. Approval of this project will haVé Jong-term negative impacts from stream ba 1k
erosion and sediment loadmg on the Malibu Cnéek and Lagoon and will potentially compromise future
habitat restoration efforts in these areas. Significant financial investments have been made by the
State Coastal Conservancy and the City of Malibu to improve water quality and enhance habi at at
Malibu Lagoon and Surfrider Beach. Restoration of Malibu Lagoon, at considcrable taxpayer expense,
wiil begin soon and this project will likely negatively impact this restoration. As one of the few

remaining coastal wetlands in Los Angeles County, it is critical that the Malibu Lagoon be protected
and restored.

We urge the Commission to recommend a “soft” bioengineered solution at this location, whic1 would
restore riparian habitat and some floodplain connectivity in this region. Restoration is preferaltie to
continued degradation. A “soft” bioengineered solution would also be more cost effective, as it would
not require regular maintenance and repair. We appreciate the opportunity to comment on thi i staff
report; please contact us if you have any questlon&

FED

Sincerely, e
s/ /s/ cah g /s/
N ‘7 k
T L1‘ k
Alison J. Lipman, Ph.D. Sarah Abramson Sikich Mark Gold D.Env.
Stream Team Manager Director Coastal Resources President

Heal the Bay Heal the Bay. Heal the Bay

fne
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August 4, 2005

City of Malibu Planning Division
Attn: IS No. 03-003 -

23815 Stuart Ranch Road -
Malibu, Ca 90265

(MDN) No. 04-002 for‘?3‘7 3% ss Creek Road (APN 4452-
01 1-036)

Dear Raneika Brooks-McClain,

Heal the Bay has reviewed the Mitigated Negé.tlvc Dedarahon No. 04-002 for 3738 Cross Creek Iioad
(APN 4452-011-036) (“MDN") and ngorously oppatcs its certification. The MDN is in direct cor flict
with numerous policies in the City of Malibu’s Local Coastal Plan (LCP), LCP Land Use Plan, anil LCP
Local Implementation Plan.

First of all, this issue is currently an open enforcement case for the California Coastal Commission and
thus it is not appropriate for the City to issue the MDN at this time. Second, the MDN is not compliant
with the LCP as it fails to present or consider an environmentally superior alternative or any viable
alterniatives for that matter, and thus is not consistent with applicable laws. This is inconsistent wilh the
principles of CEQA as well. Third, not only will the ptoposed mitigation and solution to this recurring
problem set forth in the MPN not work, it does not M current design criteria for installing plan ed rip-
rap to prevent failure. Heal the Bay strongly disagrees ‘With numerous assertions made by City plan mng
staff aud the applicant regarding the significance of impacts associated with the loose boulder rip-rp in
Malibu Lagoon. Due to the sensitive nature of the resources in the immediate area, a full EIR that
incorporates a long-term environmental alternative shmld be required for this project. We are at a Ioss as
to why the City of Malibu would review a mitigated negatwe declaration for a project that falls uncer
Coastal Commission jurisdiction and which has been in violation of the Coastal Act and without a :alid
Coastal Permit since at least September of 1998, ‘Indéed, this project is currently an open enforcement case
for the Coastal Commission. In short, the overall plan as proposed is inconsistent with existing coastal
policies and plans, will not function properly and will lead to further degradation of water quality and
habitat over the long term.

L. Discussion S ponses
The foilowing issues were of major concern in our review of the proposed mitigated negative decla ation:

¢ Non-compliance with their Coastal Pemnt from September 1998 to present; no mitigation to
correct violations; i .

BRI L O ex.\3
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,sonnd Pproj ect or altcmanves analysis;

Fhe emergency permit (“Penmit”) was granted Coastal Commission to protect structures during
an emergency situation (El Nino) and ecagtended to help the applicant avoid meeting the
conditions of the Coastal Act. Moreover, dint did not even meet the conditions required in the

Pzrmit to make the emergency work permanent. The applicant is therefore in violation of thei:' Permit
conditions and has been since September of 1998. The intent of an emergency permit is not tc allow for
the permanent placement of structures that damage waters of the United States and fill wetlaniis, but to
protect property during extreme conditions using temporary measures. This is clearly in the Pirmit
dated February 20, 1998, Emergency Permit Apphahon Number 4-98-024-G, in Attachment 7, Page
2, Bullet Point 4 and “Important” note.

Within 60 days of the date of this permit, the permittee shall apply for a regular Coastal f ermit to
have the emergency work be considered permanent. If no such application is received the
emergency work shall be removed in its entmetywzzhm 150 days of the date of this permit unless
waived by the director. SR TNGI 2 v

IMPORTANT . o umpacts o

Condition # 4 indicates that the emmmmk is conszdered to be temporary work dor-e in an
emergency situation. If the property owner wishes to have the emergency work become i
permanent development, a coastal permit m mbe obtained. A regular permit would be subject to
all the provisions of the California Coastd ; .ad may be conditioned accordingly.

Bullet 7 on the same page states:

The regular Coastal Development permzt applu:atlon shall include an analysis of all other
alternatives for shoreline, bluff, or stream bank protection prepared by a qualified enginee .

The applicant did not submit an application for a new Coastal Permit to make the emergency work
permanent. Nor did the applicant conduct an analysis:of all other alternatives for stream bank profcction.
Instead, the applicant now, 7 years later, is trying to make the rip rap permanent through a mitigated
negative declaration, which also contains so analysis of alternatives. This is not consistent with th : Permit
or the Coastal Act.

Further, the proposed MND fails to reoogmzc thé vxmpacls caused to the ecosystem by the
installation of the rip-rap in 1998 and the significant impacts that have occurred during the time in which
the applicant has been in violation of their temporarylermxt (September 1998 to date), as well as i zmores
the requirement to comply with the provisions of the Pemut and to correct the situation. Allowing the rip-
rap to become a permanent solution will degrade watqr quahty and habitat downstream including critical

ex. 13
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habitat for the federally endangered steelhead tronsll ater goby Exhibit 1 shows Heal the Bay’s
map of this area; special notice should bank erosion downstream of the rip- ap at
issue. This is a continual source of sedimerit loadas alibu Lagoon. Fine sediments are consilered a
significant source of phosphates in the 4 :and contribute to eutrophication in the Lzgoon
(Malibu Lagoon Restoration and Enhancési " ‘The existing rip-rap on site is a ready
faxlmg (toe undercut) and is laheml and doy ] Sy n fuxﬂmexacerbates sediment loaumg

Cl‘r_y

2. Failure to design a sustainable e

The current emergency solution (rip-rap) is neither sustainable nor sound. This is clearly evidenczd by the
fact (nat the existing rip-rap on site is already failing (toe undercut) and will need to be repaired a 1d
main-ained in perpetuity. The applicant is aware of this problem, as they have requested, as part ol the
MND, to:

“maintain the existing rock revetment including the recovery of migrated boulders that mey be

moved by future storm events, placement of additional rock only to replace migrated boul iers

when they can not be recovered.”

conand

However, every time boulders are replaced and the gtp-rap repan'ed more degradation of watcr quality and
habitat will occur. Heal the Bay has mapped over 70 miles of streams in the Malibu Creek Water: hed and
has documented 987 individual bank armoring projects, of which 62% were failing or had failed. Loose
boulder rip-rap accounted for 403 of the mapped baqk.armormg projects and had a failure rate of 74.9%,
and grouted or concreted boulder rip-rap accounted #x:173 of the mapped bank armoring project: with a
fallr ¢ rate of 68 2% Armored stream banksw,t - N thme major causes of downstream bank erosion

k.Watershed Report. Luce and Abramson,
June 2005. The data analyzed in that repoxt cl@aﬂy

oo nstrated the ineffectiveness of bank hard: ning,
especially rip-rap, as well as the damage that armoredstrem banks cause to downstream resources.

Due 1 the proximity of this site to Malibu Lagoon it “sensmve resources, a sustainable environms-atally
respansible long-term solution is needed. ‘Heal the' ‘Bay strongly urges the applicant and the City ¢ {
Mali5u to re-contour the stream banks and use soft bioengineered solutions to stabilize the banks ;or the
long tetm, Bioengineered solutions will afford greater strength and protection against bank erosion and
will promote vegetation to shade the stream and uptake pollutants. See Nelsen, Chirbas, and Myrwich,
“Turf Reinfordement Mattings: An-EPA-recognized stormwater BMP” in Stormwater at 64 (Marc YApril
2005. A vegetated buffer zone would also intercept storm water runoff before it gets to the Malibi Creek
and assist in meeting the upcoming TMDLS for nutrients and sediments. Any plan should create 2
vegetated buffer to stabilize the banks along the entire stream reach and should involve removing the
fencing that is forcing stream flows into the bank instead of allowing energy dissipation through v :getated
buffer overbank flows. This will ultimately increase the ecological benefits to the creek, eliminate the
nesd for long term maintenance, and dissipate energy, S

ex\3
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The alternatives evaluation in Attachment incomplete and grossly misleading. For
example, to suggest an alternative to con S ¢ Los Angeles River and then to ::ompare
that altematwe to the proposed np-rap alternative npt to show that the proposed solutivn is more
aluation was done for bioengineer: ng using

soft materials, nor has this type of alternati e af any level of detail. Notably, such an
evaluation is required by the LCP. The agj nstrated that bioengineering and
restoration can not acconplish flood ki feasible. Heal the Bay has discussed this
issz:e with numerous stream restoration experts, il §-whom have concluded that bioengineering is
fezsidle at this site. The applicant must consider st dompare bioengineered alternatives in order to make
2 val:d assertion that the proposed alternative is re environmental solution

In fact, during the development of the ation and Enhancement Plan, comy leted in
Jurz 2005, a preliminary evaluation of the site was performed by the consultar ts. They

found that energy dissipation could be accomplished and could be integrated into the final desig of the
lagoon restoration if the applicant were willing to do so. To create a sustainable long-term soluti »n, the
applicant should consider an alternative that would re-contour the slopes of the entire reach up t:: the
grouted rip-rap, restore riparian vegetation, and create the widest possible vegetated buffer zone. This
would allow streamflows to overtop into a vegemdbuﬁ"er area where scour velocity can be slo ved and

energy dissipated. This alternative would require laying back the slope of the existing bank and possibly
ns*e! mg a floodwall in front of the shopping center as far back as possible. These suggestions vi ould be

nsistent with policies 3.8, 3.23, 3.32, 3.34,3.88 and 3.121 of the City of Malibu’s LCP Land U'se Plan

a¢ Hydromodification section 17.9 paragraph.B of the LCP Local Implementation Plan. Thus, there
is z viable and feasible environmental alternative that could have been considered may be impler iented.
Yet the applicant did not even describe such an altanattve in its analysis. This must be done bef>re any
MNZ can be approved. i

;Efcl)ﬂ 1’! T
3. Failure to address adjacent fencin: and —rap armoring dire whic
contribute to the stabilization pggblem T R

Vl”

The analyses in the MND fails to address or consulq the 1mpacts of the grouted rip-rap and fence
placeient directly upstream on the applicants proputy both of which contribute to bank erosion und
bank failure downstream. If all of three of these elesignts.are not addressed together, existing erasion and
bank failure problems will continue to occur, and thégcsuhmg maintenance activities will contint ¢ to
jeopardize water quality and habitat in the lagoon. ;. -

IS By o Ny
e ottached 1997 aerial photo (Exhibit 3) clearly shows that the upstream fencing did not exist p or to

the bznk erosion. If it had been built prior to the rip-rap, it would have been eliminated when the stream
bank =reded. Thus it must have been built either at or after the construction of the rip-rap, and witwout a
Coastal Permit. Further, a comparison of Exhibit 2 taken in 2004 and Exhibit 3 taken in 1997 cle: cly
shows the loss of vegetation that occurred within the fenced area. The steep bank that supports the
fencing forces higher volumes and velocity water to scour the stream bank contributing to its failure. As
there is no mention of the fencing in the temporary Permit, and there is no other Coastal Permit al.owing
this fercing, it should be removed. Similarly, the gt'outed rip-rap upstream of the pI'OJeCt (Exhibits 1 and
2) actually deflects flows toward the project stream bank and likely induces scouring of that bank.

cidarthe o
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The applicant’s proposal to plant the ot work. The current installati
techiniques for installing S‘planted rip- A 108 yment and surface matting,
puzpesefully sized and spaced boulders to accouif and retain soils, special soil an endments
below and within the rip-rap, and mtegmtxon ofap g plan as part of the design. The current tip-rap is

airezdy failing and was not designed to accommodate planting: The pore spaces propesed for planting wil
leak top soil and any soil amendments i btk ibuting ¢ven more sediment anc. nutrients
into siready impaired waters. This same ¢a Of simply burying rip-rap and pla1ting the
area above the water level was attempted j g at the new Serra Retreat Bridge; it failed
spectzcularly in the first month. In addition, Heal ¢ *s Stream Team has documented numer ous rip-
rap vlantings that have failed throughout the waten . A real, sustainablc, environmentally sound long-
term solution needs to be designed for this site. In addition, any solution must address the source: of bank
scour such as steepened banks with fencing and the grouted rip-rap upstream.

5. Inadequate mitigation to addr

Althocgh Heal the Bay strongly urges the city to deny the MND in its entirety, for the sake of
complisteness we offer the following specific coms -and recommendations on the document ilself. In
that regard, each of the following impact asscmentsmd/or mitigation measures in the MND are fatally
flawed.

a. Biological Resources
n-rap s

Resow ces of the MND and the evaluation of thaemg:ts (pp 13-16) In fact, as each of these inipacts
wiil actually be potentially significant, the apphoant’,alm should bc denied and a full BIR cond icted.

@a*c i .
Bullet 1. The MND states that the impact to steelhend - p and tldewatcr goby habitat are less tha:
significant. As discussed above, the ongoing erosioncaused by the rip-rap to the downstream banks and
the channel down cutting that contribute fine sediments arc major factors in the summer algal blocins and
eutrcphication in the lagoon. Tidewater goby prefer, sand substrate for rearing and breeding. Maliou
Lagoon Restoration and Enhancement Plan, June 2005, :Further, low dissolved oxygen in the lagonn has
been responsiblc for fish kills in the past and has the feasonable potential to cause future fish kills ‘hat
could afect goby and/or steelhead trout. The project asproposcd will do nothing (0 reduce downst €am
erosicn or down cutting and does pose a potentmlly significant impact to both species.

DRENE g vens
Bulle: 2. The existing rip-rap has and contmues to prevent npanan vegetation growth. This was fuzther
exacerbated by the installation of the upstream fence, mell within the 100 ft buffer zone as well as tite
subsequent clearing of the property behind the fenqg ' ghxcle storage. The proposed project does not
restore the previous extent of riparian buffer vegetation.. Thus, it constitutes a potentially significa:t

impac.

@)(-‘3
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3.23 State Development adjacent to E A% *Shall ‘minimize impacts to habitat
values or sensitive species to the maximum extent feasible. Native vegetation
buffer areas shall be provided around ESHAS' to"serve as transitional habitat and
trovide distance (minimum 100ft.) and physwal bamers to human intrusion.
3.32 Channelizations or substantial alterations: of streams shall be prohibited
except for flood protection of existing-develSpment where there is no feasible
aiternative and bioengineering shall be»prefcn'ed for-flood protection over rip-rap
channels.
3.34 Bioengineering methods or “soft sol fiis” " should be developed as an
alternative to constructing rock rcvetmems; ; ',”retammg walls or other “hard
muc‘ures along lower Malibu . C.neek; ' ’;b pginecring methods are
cemonstrated to be infeasible, thea.other.a ves.may. be considered. Any
applications for protective measures along, lowet-Malibu-Creek shall demonstrate
that existing development in the Civic Centerigin danger from flood hazards, that
the proposed protective device is the least s eaimsementally damaging alternative,
that it is sited and designed to avoid andmmm imipacts to the habitat values of
the riparian corridor along the creck and theTéiréational and public access use of
State Park property along the creck, and that any ‘unavoidable impacts have been
rnmga ted to the maximum extent feasible. ;-ycipp 21, ..
3.88 Buffer areas shall be provided around wetiands to, serve as transitional habitat
and provide distance and physical barriers to human intrusion. Buffers shall be of
sufficient size to ensure biological integrity and prescrvation of the wetland they
are designed to protect, but in no case shall they be less than 100 feet in width.
3.121 Alteration or disturbance of streams or natural drainage courses or human-
made or altered drainage courses that have replaced natural streams or drainages
and serve the same function, shall be prohibited, except where consistent with
Policy 3.32. Anmy permitted stream alterations shall include BMPs for
nydromodification activities. oo P darad on

) 4._.;‘“’foroneof these three purposes
sf .all minimize impacts to coastal resogysé. ; mcludmg the depletion of

p.14
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only acceptable method of :bank

stream banks ¥
structures, unle

vegetation.
Clezrly the applicant s dn Ruillet & GiatTie brok a ally significant imoacts.
b. The MND Contains Non Mcamn

Seccnd, the third paragraph on Page 15 of the MNDatates that the project will be conditioned su.ch that if
the stream bank fails it will be replaced using bloelmnecred methods. As stated earlier, the rip-rz p and
adjecent fencing currently does not have a valid Oomi Permit. In addition, it is subject to the conditions
and requirements of the LCP, which requires. consideration of a. bloengmeercd solution. Yet this MND
application requests the ability to repair the staicture in perpetuity; thus cnsuring that bioenginee: ing wiil
never occur. So for all practical purposes, this condition is irrelevant and meaningless. This is cl:arly in
con‘fict with City and State Coastal Programs and Pohcle_s and should be corrected The apphcaa it should

Thizs, the proposed rmtxgahonz ICASAITS, On: )
D gt reshapmgt%h_' 'r,
Builzt 'eqmres momtonng for threc ym of lhé ASIVE 1

mmatnrmg requuement. Further, 5 years was thé f¢
the Attachment 10 report prepared for the applnmi!. it

‘momtormg and eradication time |rame in

Herbicides should not be applied this close to the Iagoon We recommend mechanical removal at" he time
the siream bank is recontoured and hand removal. throughout the 5 year period. Additionally, the
Attachment 10 report recommends removal or treatment of invasive vegetation twice a year. Heal the Bay
has exiensive experience in hand removing exotic mvaswe vegetation in this area and we strongly suggest
a mininum of 6 removal visits each year for the 5 year duration. Additionally, before and after phitos
taken at permanent photo points should be mtegrated mto the momtormg and reporting program.

Bullet 3: We recommend that a certified botam.st or mtlvc plant cxpcrt be onsite during all constt ction
activilies and vegetation removal activities.

4’,
Bullet 2: We recommend that all plant stock be mugﬁ ginpugh Staxe Parks and locally harvested by
State Parks Resource Ecology Personnel. Tlns‘ts criical to mmnlmn the genetic diversity wuhm M. alibu
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quate and 1 ceds to be

Lagoon State Park. ki , 8
prepared in conjuncti plant r aterials
and revegetation techniques are

Bullet 12: We recomiiisil iediiz i g B 2. ccrtificd botamist
- or native plant expests : int Jnonitorng -
frc permanent Sheg Plloto 30 o

" Bullet 2: The pmject i Wil ¢ R thial soil ‘Ilo'ss through downstream bank
erosion and channel down cutting. Th'c pm'ﬁ:t s {0 does little, if anything, to rectify this problem
In addition, if topsoil is placed in the current rip4 3 ® i
plentings this dirt will fall through the holes'or bewashied dway into Malibu Lagoon. These conslitute

petentially significant unpacts which are mmdmmletely m the mpacts discussion in sectior. F. They
must be addressed. ‘ Bt

No wtigation has been proposed for soil loss by eroSibn or soil dumping into the creek during ir:statlation.
The ?wp‘xcant must state how erosion and sedxmen; loadmg will be ehmmated and /or mitigated «luring the
insizliation process, : : g P I T

e. Hydrology and Water Qual:ty '

Fifi", Section H: Hydrology and Water Quamygs;

LS (.m.in,ail‘famoyu! dﬁl%V‘
Builet 3 and 4: The gradmgassqcxatcdmm  igtallati

cumu lahvely have substantxally altered the &=
enerzy during storm events. In addition, ﬂmnnzmp
enerzy downstream and channel down cuﬁmg hat_‘
assoc: 9t.,d with these alterations. The Lagooh aln ampair

are bcing received as a result of this prq;ech'lbe d.if < >does little, if anything, to rectify - hese
problems. Bullets 3 and 4 should both state the pio Projscy o_xﬂdcanse potentially significant impacis.
These ‘mpacts and their mitigation are not adeqm&einsedrm the MND.

ed foi: sediment and cutrophlcanon which

Bull=t 8: The fencing and equlpment stomge area, whxch were 1llegally mstalled without a Coastal
Permit, is within a 100 year flood hazard area and does redirect flood flows. It is these structures t 1at have
eliminated riparian vegetation and buffer area. which contribute to the higher scour velocities and larger
voluines of water that are causing the current rip-rap to ﬁn,l. This constitutes a potentially significant
impast. The applicant should discuss this impact and appropnate mitigation in Bullet 8.

1I. Conclusion

ex. 13
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T : : will not wor ¢ and will
corinue to degrade water qua,h;y and cnupgyhabmt for rhe federally qndangered tidewater goby and
sou:iem steelhead trout. In addition, the rip-rap will require maintenance and repair in perpetuity ., each
time further degrading habxtat and water quahty A gmeered solution that restores some flodplain
okl be morc cost eEecnve and would be consistent
with the Coastal Act and.Malibu’s. Lmn’ oabtal \
Malibu Lagoon and Surfrider Beach, @+ i ~iv7

Hez" tac Bay has worked closely with the City of Malibu on numerous wastewater, stormwater, M falibu
Laz< on, and Surfrider Beach water quality i issucs, heeenﬂy, as a demonstration of our good faith Heal -
the Zay supported the Civic Center.conceptual, was and stormwaterymanagement plan and we
worked very closely with the city on their m'banxmoﬁnealmenzfamhtynlnaddmon, Heal the Bay
speariicaded the effort to complete the Malibu Iagoochs;orahqn and Enhapcement Plan. Any action
other than the denial of the project proponent’siMNIY vk be; dqtumenmlm our pwtual efforts to 1:lean up
and » :store Malibu Lagoon and Surfrider Beach;,, The smergenay xip-tap bank stabilization has alicady
had : detrimental impact on Malibu Lagoon’s nann;a)ggsogm md ‘water gnahtyfor seven years. At thus
pom » the City shouldn’t consxder -any prqlect'm aj'g L

mod catxon i xbance o wgnm h-:(}"

Sincerely,

j...)ld PG RleET G A
b ‘unemm ered s

/s/

. ) N Q\) PR ‘-\';‘:tl '_i'!.: R . .
Mark Abramson . . ..cu. ., Heather HoechpﬂEsq 7 Mark Gold D.Enw.
Strea:z Team Manager Dxrector Sucnpemﬂ Pohcy Executive Director
Heal the Bay (oo " ;
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A non-profit organization PO Box 2683
Federal Tax ID 95-4459007 Malibu, California
90265-7683 USA

ECEIVE

Malibu Surfing Association

FEB 0 4 2009
CALFORNIA

February 3, 2009 o RS CREAFEDERAL EXPRESS
California Coastal Commission
South Central Coast Area
89 South California St., Suite 200
Ventura, CA 93001
Re: Agenda Item: Th2.6a
Application No.: 4-98-024
To Whom It May Concern:

Malibu Surfing Association was founded by members of the Malibu community more
than 40 years ago and we are intimately involved with the past, present, and future of
Malibu Lagoon and Surfrider Beach. Many of our members are residents of the City of
Malibu and we are an entirely volunteer association. We speak on behalf of our members
whose views represent those of the surfing community and the 1.5 million visitors to
Malibu Surfrider Beach who should be able to use this recreational resource without fear
of water borne illness.

This letter shall constitute our objection to the California Coastal Commission Staff
Report and recommendations, related to the Mariposa Land Company Application (4-98-
024) for a permit to make permanent the 500 ft. stretch of riprap along the west bank of
lower Malibu Creek, at their site at 3738 Cross Creek Road.

We are joining in and concurring with Heal the Bay’s comment letter which is being
submitted contemporaneously. In particular, we believe that the Staff Report and
recommendations still fail to address the following:

1. The project, and the Coastal Commission’s review of it, still defends illegal
hardening of a streambank of Malibu Creek, which is designated as riparian
habitat ESHA (Ecologically Sensitive habitat Area) by all interpretations of the
Coastal Act and Chapter 3 of the City of Malibu LCP Land Use Plan. Even if this
area were not designated ESHA, it would still be well within the legally protected
100 ft. buffer of Malibu Creek;

2. The proposal of the plan to “create riparian habitat,” even with revisions by the
Coastal Commission, is a false one, for the following reasons:

a. The proposed 2:1 slope is still too steep to create viable habitat;
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February 3, 2009

Page 2
Re: Agenda Item: Th2.6a
Application No.: 4-98-024

b. The idea that concrete riprap can support native riparian flora and fauna,
many of which depend on a sandy substrate, is absurd;

c. The ideato use a “geotextile filter fabric” as an underlay to the riprap
could cause potential additional problems to the environment, depending
on material used (many are plastic-based); and

d. The inclusion of only a handful of plant species in the revegetation plan
does not constitute “habitat™.

3. The proposal still does not address the illegal fence and 400 ft. of riprap located
upstream and contiguous to the site;

4. Both the Coastal Act and the City of Malibu LCP Land Use Plan clearly state that
impacts to ESHA and buffer areas to protect existing structures are allowed only
when there are no “feasible alternatives.” There are feasible alternatives to this
plan that have not been considered. One is the creation of a flood wall on the
existing parking structure, to protect the entire property; and

S. The current proposed plan could necessitate further impact to the creek, due to
described construction activities.

Thank you for taking the time to consider our comments.

Sincerely, \
N Frely

\
\ |
\ /L L ]
y '\/—\«,_‘Q
*gllo%ph S. Melchione, Chairman
\%

ironmental Committee
Malibu Surfing Association

JSM/so
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‘SAMA’ MONICA
BAYKEEPER

February 3, 2009

California Coastal Commission

89 South California Street, Suite 200
Ventura, CA 93001

Re: Follow-up to Emergency Coastal Development Permit No: 4-98-024, Placement of
Rock Rip Rap Along Lower Malibu Creek — DENY Permit Application

Dear Commissioners,

My name is Mark Abramson. [ am the Director of Watershed Programs for Santa Monica
Baykeeper. [ have been monitoring water quality, biological communities, and restoring stream
and wetland habitats throughout the Santa Monica Mountains for more than 12 vears. | have also
been commenting on this specific project for more than 10 years. This project remains relatively
unchanged despite the fact that the Coastal Commission has recommended that the applicant
restore the area and has denied the applicants previous Coastal Development Permits w teave the
rip-rap on this site. The Santa Monica Baykeeper strongly urges the Commission to deny stall’s
recommendation on CDP Permit Application 4-98-024 with 13 special conditions to address the
unpermitted loose boulder rip-rap on the applicant’s property that was installed in 1998 as “an
emergency permit”,

While the staff recommendations of the 13 special conditions improve the project they
are wholly inadequate and do not restore the streambanks of Malibu Creek and Lagoon and will
likely not work as staff intends. The staff report and proposed permit fails to address the 10 plus
years of with the emergency permit and water quality degradation of Malibu Creek and Lagoon
caused by the unpermitted rip-rap. The project as proposed is not compliant with the Coastal Act,
the Malibu Local Coastal Plan LUP or LIP.

Additionally, staff has incorrectly stated that the project area in question is not LSHA.
We vehemently disagree with this unfounded assertion. The disturbances on this site have been
wholly caused by the property owner and the site has been maintained purposely in this
unnatural state. Directly upstream and downstream of the project site Malibu Creck and Lagoon
has intact riparian and wetland vegetation. If not for the activities of the landowner and the rip-
rap installed on the site, this location would also have extensive riparian and wetland vegetation.

,9
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Additionally, this area supports and is critical habitat for two federally endangered fish species:
steelhead trout and tidewater goby. This deliberate degradation and destruction of ESHA should
not be validated or encouraged as the staft is proposing here with its recommendation to approve
the CDP.

In addition, the proposed permit does not address persistent Coastal Act violations that
have occurred on the same parcel and constitute impermissible encroachment inio the stream
buffer area. These same violations exacerbate conditions that cause or contribute to streambank
erosion and degrade water quality downstream. The staff report makes no recommendation to
correct these violations.

The proposed staff solution to create planted rip-rap does not incorporate proper
techniques or reflect current practices. Finally, the planting plan is woefully inadequate 10
restore riparian habitat and ESHA buffer back to this site.

In short, the overall plan as proposed is inconsistent with existing Coastal Act policies
and the Malibu Local Coastal Plan; it will not function properly and will lead to further
degradation of water quality and habitat over the long term.

I. Background:

Rip rap does a poor job of stabilizing stream banks and causes or contributes to downstream
erosion and sediment loading. Based on my specific experience in the Malibu Creek Watershed |
believe that the rip rap proposed by this project is a wholly inadequate approach to stream bank
stabilization in the Lower Malibu Creek.

I have mapped over 70 miles of streams in the Malibu Creek Watershed and documented 987
individual bank armoring projects, of which 62% were failing or had failed. Loose boulder rip-
rap accounted for 403 of the mapped bank armoring projects and had a failure rate of 74.9"..  and
grouted or concreted boulder rip-rap accounted for 173 of the mapped bank armoring projecis
with a failure rate of 68.2%. Armored stream banks were one of three major causes of
downstream bank erosion and sedimentation identified in the Draft State of Malibu Creek
Watershed Report. (Luce and Abramson, June 2005). The data analyzed in that report clearly
demonstrated the ineffectiveness of bank hardening, especially rip-rap, as well as the damage
that armored stream banks cause to downstream resources.

II. Noncompliance with Emergency Coastal Permit from September 1998 to present;
no mitigation or attempt to correct violations.

o
E
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The emergency permit (“Permit”) was granted by the Coastal Commission o protect structures
during an emergency situation (El Nino) and was never intended to help the applicant avoid
meeting the conditions of the Coastal Act. Moreover, the applicant did not even meet the
conditions required in the Permit to make the emergency work permanent. The applicant is
therefore in violation of the Permit conditions and has been since September of 1998,

The intent of an emergency permit is not to allow for the permanent placement of structures that
damage waters of the United States and fill wetlands, but to protect property during extreme
conditions using temporary measures. This is ¢learly in the Permit dated February 20, 199K,
Emergency Permit Application Number 4-98-024-G, in Attachment 7, Page 2, Bullet Point 4 and
“Important” note.

Within 60 days of the date of this permit, the permittee shall apply for a regular Coastal Perimit
to have the emergency work be considered permanent. If no such application is received the
emergency work shall be removed in its entirety within 150 days of the date of this permit unless
waived by the director.

IMPORTANT

Condition # 4 indicates that the emergency work is considered to be temporary work done in
an emergency situation. If the property owner wishes to have the emergency work become a
permanent development, a coastal permit must be obtained. A regular permit would be subject
to all the provisions of the California Coastal Act and may be conditioned accordingly.

Bullet 7 on the same page states:

The regular Coastal Development permit application shall include an analysis of all other
alternatives for shoreline, bluff, or stream bank protection prepared by a qualified engineer.

The applicant did not submit an application for a new Coastal Permit to make the cmergency
work permanent. Nor did the applicant conduct an analysis of all other alternatives for stream
bank protection. Instead, the applicant now, 11 years later, is trying to make the rip-rap
permanent with this application, which also contains no real analysis of alternatives. This s not
consistent with the Coastal Act or the City of Malibu’s LUP or LIP.

Further, the staff report fails to recognize the serious impacts caused to the ecosystem by the
installation of the rip-rap in 1998 and the significant impacts that have occurred during the time
in which the applicant has been in violation of their temporary Permit (September 1998 to date),
as well as ignores the requirement to comply with the provisions of the Permit and to correct the
situation. Allowing the rip-rap to become a permanent solution will degrade water quality and
habitat downstream including critical habitat for the federally endangered steelhead trout and
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tidewater goby. Exhibit 1 shows the map of this area; special notice should be paid to the stream
bank erosion downstream of the rip-rap at issue. This 1s a continual source of sediment loading to
Malibu Lagoon. Fine sediments are considered a significant source of phosphates in the summer
months and contribute to eutrophication in the Lagoon (Malibu Lagoon Restoration and
Enhancement Plan, June 2005). The existing rip-rap on site is already failing (toe undercut) and
this lateral and downward channel erosion further exacerbates sediment loading to Malibu
Lagoon. Malibu Lagoon is on the State 303(d) List of Impaired Water Bodies for algae,
eufrophication, and sediment.

Santa Monica Baykeeper requests the Commission require the applicant to address the entire
stream reach from the Civic Center Drain approximately 860 ft downstream to the Shell Drain
(Exhibit 4). Addressing the entire streambank is essential to a successful stable final project.
Additionally, we request that property owner be assessed significant fines and penalties tor the
years of non-compliance and environmental degradation caused by this non-compliance. The
applicant has been in non-compliance for more than 10 years (over 3,650 days). Even if the
Commission issued a minimum fine of § 500.00 dollars per day, the applicant would owe at least
$ 1,825,000 as of today.

IL. Failure to address adjacent unpermitted fencing and grouted rip-rap armoring
directly upstream contribute to the stabilization problem.

The proposed special conditions specifically exclude the grouted rip-rap and fence placement
directly upstream on the applicant’s property on the same parcel (Exhibits 1 through 3), both of
which contribute to bank erosion and bank failure downstream. If all three of these elements are
not addressed together, existing erosion and bank failure problems will continue to occur and the
resulting maintenance activities will continue to jeopardize water quality and habitat in the
lagoon.

The attached 2004 and1997 and aerial photos (Exhibits 2 & 3 respectively) clearly shows that the
upstream fencing did not exist prior to the bank erosion. Further, a comparison of Exhibit 2
taken in 2004 and Exhibit 3 taken in 1997 clearly shows the loss of vegetation that occurred
within the fenced area. The steep bank that supports the fencing forces higher volumes and
velocity water to scour the stream bank contributing to its failure. As there is no mention of the
fencing in the temporary Permit, and there is no other Coastal Permit allowing this fencing, it
should be removed. Similarly, the grouted rip-rap upstream of the project (Exhibits | and 2)
actually deflects flows toward the project stream bank and likely induces scouring o! that bank.
Clearly, if the fencing and upstream rip-rap elements are ignored, there is an even higher
likelihood that the proposed stabilization will continue to fail.

”»»
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We urge the Commission to require the property owner to address the entire stream reach trom
the outlet of the Civic Center Drain to the Shell Drain approximately 860 ft. (Exhibit 4). The
restoration should include removal of the unpermitted fencing and all material storage in that
area. The restoration should require the reestablishment of the riparian vegetation and stream
ESHA buffer. Staff recommends laying back the streambank to a 2-1 slope. Creating a 3-1 slope
is more appropriate and better reflects the slopes of streambanks upstream and downstream of
the project site in this area. Additionally a 3-1 slope would allow for far superior encrgy
dissipation of stream flows and re-vegetation of the site.

IV. The current loose boulder rip-rap. grouted rip-rap. and fencing are in the riparian
ESHA and riparian buffer ESHA.

The existing unpermitted structures and proposed recommendations in the staff report conflict
with the following sections of the Coastal Act, Malibu’s Local Coastal Plan, Land Use Plan.

Sections 30230 and 30231 of the Coastal Act require that the biological productivity and the
quality of coastal waters and streams be maintained and where feasible, restored through among
other means, minimizing adverse effects of waste water discharge and entrainment, controlling
runoff, preventing depletion of ground water supplies and substantial interference with surface
water flows, maintaining natural buffer areas that protect riparian habitats, and minimizing
alteration of natural streams. In addition, Section 30240 of the Coastal Act states that
environmentally sensitive habitat areas must be protected against disruption of habitat valucs.

3.23 State Development adjacent to ESHAs shall minimize impacts 1o habitat valucs
or sensitive species to the maximum extent feasible. Native vegetation buffer areas
shall be provided around ESHASs to serve as transitional habitat and provide distance
(minimum 100ft.) and physical barriers to human intrusion.

3.32 Channelizations or substantial alterations of streams shall be prohibited except
for flood protection of existing development where there is no feasible alternative
and bioengineering shall be preferred for flood protection over rip-rap channcls.

3.34 Bioengineering methods or “soft solutions” should be developed as an
alternative to constructing rock revetments, vertical retaining walls or other “hard
structures” along lower Malibu Creek. If bioengineering methods are demonstrated
to be infeasible, then other alternatives may be considered. Any applications for
protective measures along lower Malibu Creek shall demonstrate that existing
development in the Civic Center is in danger from flood hazards, that the prdposed
protective device is the least environmentally damaging alternative, that it is sited
and designed to avoid and minimize impacts to the habitat values of the riparian
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corridor along the creek and the recreational and public access use of State Park
property along the creek, and that any unavoidable impacts have been mitigated to
the maximum extent feasible.

3.88 Buffer areas shall be provided around wetlands to serve as transitional habitat
and provide distance and physical barriers to human intrusion. Buffers shall be of
sufficient size to ensure biological integrity and preservation of the wetland they arc
designed to protect, but in no case shall they be less than 100 feet in width.

3.121 Alteration or disturbance of streams or natural drainage courses or human-
made or altered drainage courses that have replaced natural streams or drainages anu
serve the same function, shall be prohibited, except where consistent with Policy
3.32. Any permitted stream alterations shall include BMPs for hydromodification
activities.

This project also is in conflict with the City of Malibu, Local Implementation Plan, Section
17.9: Hydromodification, Paragraph B:

Any channelization or stream alteration permitted for one of these three purposes
shall minimize impacts to coastal resources, including the depletion of groundwater.
and shall include maximum feasible mitigation measures to mitigate unavoidable
impacts. Bioengineering, unless no feasible alternative exists, is the only acceptable
method of bank stabilization and flood protection for new development, and the
preferred method for redevelopment. Where armoring of stream banks has failed.
streambanks shall be stabilized using bioengineered structures, unless no feasible
alternative exists. Any permitted stream alterations shall include BMPs such as
incorporating vegetation in structure design, deflecting flow from croding stream
banks, and reshaping the eroding bank and establishing vegetation.

V. Alternatives Analysis is inadequate and conflicts with Malibu’s LCP and LUP.

It appears that all the alternatives analyzed were done either by Commission staff and or the
environmental community and not the applicant. In fact, other than what the applicant has
proposed the project engineers state that all other alternatives are not feasible and/or more
environmentally damaging. Santa Monica Baykeeper is currently managing the Lagoon
Restoration and Enhancement project on behalf of California State Parks and the State Coastal
Conservancy directly downstream of the project site. We had offered to include the Mariposa
Land Company’s rip-rap area as part of our original design and engineering for the Lagoon
project but the property owner refused. Our engineers stated from their initial review that a
project could be designed using soft bio-engineering solutions at this location. No review (other

O

PO, Box 10096 - Marina del Rey - CA - 90295 | 310-305-9645 | Fax 310-305-7985 1 www.smbaykeeper.org
ax.

13




than the applicant’s consultants statements) has been conducted that adequately excludes soft
bio-engineering. Also many of the other hybrid alternatives i.e. using geo-textiles, using rip-rap
in the low flow channel and re-vegetating the upper bank have been successfully used on larger
rivers ( Ohio River) with significantly higher stream velocities and scour. Finally, the staff
recommendations to plant the spaces between newly placed rip-rap is wholly inadequate and will
not work. There are specific techniques required when installing planted rip-rap to better ensure
vegetation will grow and establish. These techniques have been employed on Las Virgenes
Creek upstream in the watershed and on Las Flores Creek in an adjacent watershed. We strongly
recommend that only soft bio-engineered approaches be employed at this site but even if the
Commission determined that planted rip-rap was needed a firm that knows how to design and
install this technique must be required. Additionally, we need to see an engineercd plan showing
how this technique will be employed. Just describing it in a staff report is inadequate and
inappropriate.

We urge the Commission to require soft bio-engineering at the site. Natural vegetation exists
without armoring directly upstream and downstream of this location. Further, we are not
employing any armoring in the Lagoon project directly downstream of the project site. The
floodwall/ soft bio-engineered alternative accomplishes both property protection and real
streambank restoration even though we believe that the floodwall is unnecessary.

VI. The current design has not employed the use of large woody debris to deflect flows
from the streambank.

Santa Monica Baykeeper would strongly recommend that large woody debris be installed along
two locations adjacent to the streambank. The woody debris should be anchored to the bank
using the techniques in the Salmonid Habitat Restoration Manual produced by the Californma
Department of Fish and Game. Additionally, this woody debris should be placed facing upstream
to deflect flows away from the streambank design and installation should follow the procedures
outlined in the Salmonid Habitat Restoration Manual produced by the California Departiment of
Fish and Game. This will have two beneficial effects: 1. It will help deflect flows away trom the
streambank while allowing the vegetation to become established and 2. It will provide mstream
habitat for steelhead trout and tidewater goby.

VII. The Commission should require a Hazard Analysis Critical Control Point Plan
(HACCP) to prevent the transport of New Zealand Mudsanils (NZMS) to other
streams and watersheds.

Malibu Creek was identified as having NZMS in 2005 benthic macroinvertebrate samples. danta
Monica Baykeeper and the Santa Monica Bay Restoration Commission have conducted annual
NZMS surveys on Malibu Creek 2006-2008. NZMS have dramatically increased their density
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and geographic distribution since they were first discovered. NZMS are easily transported to
uninfected waterbodies by attaching themselves to clothing (especially footwear) and cquipment
and hitching a ride to a new waterbody. NZMS have been recorded in densities greater than
500,000 organisms per square yard and simply outcompete our native benthic
macroinvertebrates, such as dragonflies, which are a critical food source for fish and other
aquatic wildlife. NZMS reproduce asexually or through cloning; it only takes one snail to start a
new colony.

It is strongly recommended that measures be implemented to prevent the spread of this noxious
invader. Clothing and footwear should be frozen for 48 hours after having contact with the
stream. Construction workers must be required to strictly follow this protocol. Additionally, any
equipment that has contacted the stream including heavy equipment should be pressure washed,
steam cleaned and allowed to thoroughly dry out for 72-hours before being transported to
another site. Requiring all contractors to complete a HACCP plan that is then approved by the
Commission who understand how NZMS are transported is essential. Santa Monica Bavkeeper
and the Santa Monica Bay Restoration Commission are happy to review any HACCP plans.

VIII. Conclusion

We urge the Commission to deny this permit. The CDP, even incorporating commission
staff recommendations for this site, 1s wholly inadequate and is in direct conflict with the State
Coastal Act and Malibu’s own Local Coastal Plan LUP and LIP.

The project site is within Malibu Lagoon, one of the few remaining coastal wetlands in
Los Angeles County. Significant financial resources and investment have been spent and will be
spent in the near future by the State to improve water quality and enhance habitat at Malibu
Lagoon and Surfrider Beach. Further, the project site was considered one of the highest priority
restoration sites to enhance Malibu Lagoon throughout the 6-year planning, facilitation, and
design process that culminated in June 2005 with the Malibu Lagoon Restoration and
Enhancement Plan. In fact during the creation of the Lagoon Restoration and Enhancement Plan,
the applicant refused to have the consulting team research and present other solutions for this
site.

As proposed the project will continue to degrade water quality and critical habitat fur the
federally endangered tidewater goby and southern steelhead trout. In addition, the rip-rap will
require maintenance and repair in perpetuity, each time further degrading habitat and water
quality in the Lower Malibu Creek and Lagoon. A bioengineered soltution will be the most
protective of the streambank, restore some floodplain connectivity and restore riparian vegetation
— all critically needed to restore stream function and natural processes in this area. Morcover,
soft bioengineering will be more cost effective and 1s consistent with the Coastal Act and
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Malibu’s Local Coastal Plan, as well as with the overall restoration effort for Malibu Lagoon and
Surfrider Beach.

The emergency rip-rap bank stabilization has already had a detrimental impact on Malibu
Lagoon’s natural resources and water quality for more than ten years. At this point. the
Commission shouldn’t consider any project short of a full-blown stream bank and riparian butfer
restoration plan that encompasses the entire approximate 860 ft. stream reach (Exhibit 4) with a
mitigation component and fines for the historic damages caused by the emergency rip-rap bank
modification. The proposed project even with staff recommendations fails to accomplish this.
Consequently, the application for CDP should be DENIED.

We appreciate the opportunity to comment on this CDP.

Sincerely,

%/ A

Mark Abramson
Director of Watershed Programs
Santa Monica Baykeeper
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FORM FOR DISCLOSURE FER 9
OF EX PARTE FEB 2 3 2008
COMMUNICATION CALFORNIA
COASTAL COMMISSION

Date and time of communication: January 29, 2009, 2-5¢/FHEENTRAL COAST DISTRICT
(For messages sent to a Commissioner

by mail or facsimile or received as a

telephone or other message, date

time of receipt should be indicated.)
Location of communication: Conference Phone Call
(For communications sent by mail or

facsimile, or received as a telephone

or other message, indicate the means

of transmission.)
Person(s) initiating communication: Sherman Stacey, Gaines and Stacey
Person(s) receiving communication: Bonnie Neely
Name or description of project: Feb Coastal Agenda Items:

Th2.6a — 4-98-24 - Mariposa Land Co.
Application, Malibu, LA County

Detailed substantive description of content of communication:
(If communication included written material, attach a copy of the complete test of the written material.)

Mr. Stacey, representing the applicant, explained that the project was a creek bank protection
installed under emergency permit 10 years ago. Staff was recommending removing and
reconfiguring the rock protection to a lesser slope by grading the bank but applicant objected because
existing rocks gave better protection, there was an acceptable mitigation plan, and reconfiguring the
slope would cause environmental damage over a large area. Stacey said the project has been
approved by City, Army Crops, RWQCB, and Fish and Game. Staff recommendation would also
split applicant’s property without access. Removing and reconfiguring caused great damage for little

benefit.

Date: January 29, 2009 Signature of Commissioner

If the communication was provided at the same time to staff as it was provided to a Commissioner, the communication is
not ex parte and this form does not need to be filled out.

If communication occurred seven or more days in advance of the Commission hearing on the item that was the subject of
the communication, complete this form and transmit it to the Executive Director within seven days of the communication.
If it is reasonable to believe that the completed form will not arrive by U.S. mail at the Commission’s main office prior to
the commencement of the meeting, other means of delivery should be used, such as facsimile, overnight mail, or personal
delivery by the Commissioner to the Executive Director at the meeting prior to the time that the hearing on the matter
commences.

If communication occurred within seven days of the hearing, complete this form, provide the information orally on the
record of the proceedings and provide the Executive Director with a copy of any written material that was part of the

communication.
Exhibit 14

Coastal Commission Fax: 415 904-5400 4-09-013 (Mariposa)
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ORM FOR DISCLOSURE OF
PARTE COMMUNICATIONS
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_Name or desgription of project, LPC, etc.: 4-98-024

'Date and tima of receipt of communication: 1/27/08 10:15am__~
| Location of cgmmunication: 7727 Herschel Ave, La Jolla
| “Type of communication (letter, facsimile, etc.); Meeting

Person(a) Initiating communication: Sherman Stacey

‘Detalled substantive descriptlon of content of communication:
i(Attach a copy of the complete text of any written material received. )

;Stacay represenis applicant. Stacey explained that project was a creek bank protection
Installed under emergency permit 10 years ago. Staff was recommending removing
-and reconﬂguhng the rack protection to a 2 to 1 slope. Applicant objected because

:existing rocks| gay gave betfer protection and reconfigured slope would have greater
| .damage over @ greater area. Staff recommendation would also split Agplicants
i :property withqut acoess.
| 'Date; 4 Signature &f Commissioner

ication was provided at the same time to staff as it was provided to a

‘Commissioner, the communication Is not ex parte and this form does not need to be

filled out.

iIf communication occurred seven or more days in advance of the Commission hearing
i .on the ifem that was the subject of the communication, complete this form and transmit
it to the Exegutive Director within seven days of the tommunication. IF it is reasonable
1o belleve thaf the completed form will not arrive by U.S, mail at the Commission’s main
ofr ice prior to the commencement of the meeting, other means of dslivery should be
xused such ag facsimile, overnight mail, or persanal delivery by the Commissioner o the
'Executive Director at eh meeting prior to the time that the hearing on the matter

commences
;lf communication occurred within seven days of the hearing, complete this form, provide

ithe information orally on the record of the proceeding and provide the Exesutive
Duector with a copy of any written material that was part of the communication.
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