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STAFF REPORT AND RECOMMENDATION ON APPEAL 
SUBSTANTIAL ISSUE DETERMINATION

 
 
LOCAL GOVERNMENT:  City of Encinitas 
 
DECISION:  Approved with conditions. 
 
APPEAL NO.:  A-6-ENC-09-25 
 
APPLICANT:  Rick Taylor 
 
PROJECT DESCRIPTION:  Demolish existing 526 sq. ft. garage and construct 526 sq. ft. garage 

with a 250 sq. ft. room addition and 176 sq. ft. deck above the garage to an existing 1,118 
sq. ft. two-story single-family residence on a 6,047 sq. ft. blufftop lot.  

 
PROJECT LOCATION:  252 Neptune Avenue, Encinitas, San Diego County. 
    APN 256-352-13. 
 
APPELLANTS:  Commissioners Patrick Kruer and Sara Wan 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  City of Encinitas Certified LCP; Appeal 

applications by Commissioners Kruer and Wan dated 4/27/09; City Permit #08-
185 CDP; Project Plans by Jon S. Mehnert Architect dated 2/3/09; “Limited 
Geotechnical Investigation Proposed Addition to Existing Residence 252 Neptune 
Avenue, Encinitas, California” by Hetherington Engineering, Inc. dated 11/5/08. 

              
 
I.  Appellants Contend That:  The City of Encinitas’ decision is inconsistent with several 
provisions of the City’s LCP which relate to the siting of new development in a safe 
location so as to not require shoreline protection, the requirement that a new 
development/addition be designed to be removed in the future if threatened by erosion 
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and the restriction that limits any addition to 10% of the existing development or no more 
than 250 sq. ft. until the City and Commission have approved a Comprehensive Plan to 
address coastal bluff recession and shoreline erosion problems in the City. 
              
 
II.  Local Government Action.  The coastal development permit was approved by the City 
of Encinitas Planning Commission on March 5, 2009.  Specific conditions were attached 
which, among other things, require the existing residence to remain habitable during 
construction, the use of Best Management Practices to control and filter polluted runoff 
and implementation of grading and drainage controls, the submission of an “as built 
geotechnical report” to verify recommendations of the Geotechnical Report are 
implemented, and submission of final construction plans and structural calculations.   
              
 
III. Appeal Procedures.  After certification of a municipality’s Local Coastal Program 
(LCP), the Coastal Act provides for limited appeals to the Coastal Commission of certain 
local government actions on coastal development permit applications.  One example is 
that the approval of projects within cities and counties may be appealed if the projects are 
located within mapped appealable areas.  The grounds for such an appeal are limited to 
the assertion that “development does not conform to the standards set forth in the 
certified local coastal program or the [Coastal Act] public access policies.”  Cal. Pub. 
Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project then, or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts the de novo portion of the hearing on the permit application, the applicable test 
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for the Commission to consider is whether the proposed development is in conformity 
with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:         I move that the Commission determine that Appeal No. 

A-6-ENC-09-25 raises NO substantial issue with respect 
to the grounds on which the appeal has been filed under 
§ 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-ENC-09-25 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 
The Commission finds and declares as follows: 
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1. Project Description/Permit History. The project as approved by the City involves 

the demolition of the existing 526 sq. ft. garage, reconstruction of a 526 sq. ft. garage in 
the same location as before and a 250 sq. ft. addition above the new garage along with a 
176 sq. ft. deck.  The existing home is 1,188 sq. ft. and is two-stories in height.  The 
applicant is also proposing interior improvements to the existing residence consisting of 
the removal of a bathroom and expansion of the kitchen.  According to public records, 
the existing single family residence was constructed and/or permitted prior to the Coastal 
Conservation Act of 1972 (Proposition 20).  In June of 2002, the Commission denied an 
application to construct a 27 ft.-high, 80 ft.-long seawall at the base of the bluff below the 
subject site and the neighbor to the north (Ref. 6-01-160/Harper, Taylor).  The 
Commission denied the request because the seawall was determined to be preventative in 
nature and not required to protect the existing residences.  According to the applicant’s 
plans for the proposed addition, the existing residence is located approximately 25 feet 
from the edge of an approximately 80 foot-high coastal bluff.  The proposed addition will 
be located approximately 54 ft. landward of the bluff edge and will be located on the 
landward side of the existing residence.   
 
The subject site is located in the City of Encinitas on Neptune Avenue approximately 500 
feet south of Stone Steps public access beach stairway.  The project site lies within a 
residential neighborhood consisting of homes that vary from one to two stories in height. 
 

2.  Limits to Blufftop Additions.  Public Safety Element (PS) Policy 1.7 of the 
City’s Land Use Plan (LUP) states, in part: 
 

The City shall develop and adopt a comprehensive plan, based on the Beach Bluff 
Erosion Technical Report (prepared by Zeiser Kling Consultants Inc., dated January 
24, 1994), to address the coastal bluff recession and shoreline erosion problems in 
the City. . . . 
 
If a comprehensive plan is not submitted to, reviewed and approved by the Coastal 
Commission as an amendment to this land use plan by November 17, 1996, then 
thereafter, no additions or expansions to existing structures shall be permitted on 
coastal blufftop lots except for minor additions or expansions that comprise no 
greater than a 10% increase over the existing gross floor area of the structure or 250 
sq. ft., whichever is greater, provided such additions/expansions are located at least 
40 ft. or more from the bluff edge, the addition/expansion is constructed in a manner 
so that it could be removed in its entirety, and the applicants agrees, in writing, to 
participate in any comprehensive plan adopted by the City to address coastal bluff 
recession and shoreline erosion problems in the City. . . . 
 

Section 30.34.020(B)(9) of the City's Certified Implementation Plan (IP) contains similar 
language. 
 
The comprehensive plan to address bluff recession and erosion along the City’s shoreline, 
although required by the LCP, has not yet been developed or adopted by the City or the 
Commission.  As such, additions to structures on the bluffs are limited to minor additions 
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and expansions which do not exceed 10% of the existing gross floor area or 250 sq. ft., 
whichever is greater.  The existing residence and garage total 1,714 sq. ft. such that any 
new addition could not exceed the upper limit of 250 sq. ft. in size.  The proposed 
development does not represent a minor addition or expansion.  The applicant proposes 
to demolish the existing 526 sq. ft. garage and construct a new garage and room addition 
which will total 776 sq. ft. of new development.   
 
Again, the intent of the LCP policies and restrictions was to assure that until the City 
addresses the problems facing its shoreline in a comprehensive basis, blufftop additions 
be very limited so as to not exacerbate the problems associated with blufftop 
development before adoption of the comprehensive plan.  It was not the intent of this 
provision to allow for the demolition and reconstruction of the existing home or portions 
of the existing home and a 250 sq. ft. addition resulting in a larger home potentially in a 
non-conforming location (with regard to setback).  Therefore, the proposed residential 
addition of 776 sq. ft. would result in a substantial addition that would be inconsistent 
with the intent of the cited LCP policies.  Therefore, the City’s approval raises substantial 
issue regarding its consistency with the intent of PS Policy 1.7 and Section 
30.34.020(B)(9) of the City LCP to limit development on the bluff until approval of the 
comprehensive plan.     
  

3.  Geologic Stability. Section 30.34.020(D) of the City’s Certified IP states, in 
part, that: 
 

Each application to the City for a permit or development approval for property under 
the Coastal Bluff Overlay Zone shall be accompanied by a soils report, and either a 
geotechnical review or geotechnical report as specified in paragraph C 
"Development Processing and Approval" above.  Each review/report shall be 
prepared by a certified engineering geologist who has been pre-qualified as 
knowledgeable in City standards, coastal engineering and engineering geology.  The 
review/report shall certify that the development proposed will have no adverse affect 
on the stability of the bluff, will not endanger life or property, and that any proposed 
structure or facility is expected to be reasonably safe from failure and erosion over 
its lifetime without having to propose any shore or bluff stabilization to protect the 
structure in the future. 
 

PS Policy 1.3 states that: 
 

The City will rely on the Coastal Bluff and Hillside/Inland Bluff Overlay Zones to 
prevent future development or redevelopment that will represent a hazard to its 
owners or occupants, and which may require structural measures to prevent 
destructive erosion or collapse. 

 
In addition, PS Policy 1.6 states, in part, that: 
 

 The City shall provide for the reduction of unnatural causes of bluff erosion, as 
detailed in the Zoning Code, by:  [ . . .] 



A-6-ENC-98-109 
Page 6 

 
 

 
  

 f.  Requiring new structures and improvements to existing structures to be set 
back 25 feet from the inland blufftop edge, and 40 feet from the coastal blufftop edge 
with exceptions to allow a minimum coastal blufftop setback of no less than 25 feet.  
For all development proposed on coastal blufftops, a site-specific geotechnical report 
indicating that the coastal blufftop setback will not result in risk of foundation 
damage resulting from bluff erosion or retreat to the principal structure within its 
economic life and with other engineering evidence to justify the coastal blufftop 
setback shall be required. . . . 

 
In all cases, all new construction shall be specifically designed and constructed such 
that it could be removed in the event of endangerment and the applicant agree to 
participate in any comprehensive plan adopted by the City to address coastal bluff 
recession and shoreline erosion problems in the City. 

 
The proposed additions will be located on the landward side of the existing residence 
approximately 54 ft. from the bluff edge.  However, the residential additions will be 
located on a blufftop lot that is subject to erosion.  In this case, The City’s LCP, as sited 
above, requires that new structures and improvements be located at least 40 feet from the 
bluff edge and that a site-specific geotechnical report be prepared that demonstrates the 
development will be sited in a safe location so as to not require shoreline protection in the 
future.  The geotechnical report submitted by the applicant for City review did not 
evaluate the stability of the subject coastal bluff as required by the LCP:   
 

The purpose of the investigation was to evaluate the near surface soil and 
geologic conditions at the subject site within the area intended for new 
construction, and to provide grading and foundation recommendations for the 
proposed addition.  An evaluation of the gross and superficial stability, and retreat 
rate at the adjacent bluff was beyond the scope of our work. 
 
[. . .] 
 
Landsliding 
 
Slope Stability analysis of the adjacent bluff slope is beyond the scope of our 
work for this limited geotechnical investigation. 
 
 “Limited Geotechnical Investigation Proposed Addition to Existing Residence 
252 Neptune Avenue, Encinitas, California” by Hetherington Engineering, Inc. 
dated 11/5/08.  

 
Therefore, because the City accepted a geotechnical report that failed to evaluate the 
stability of the adjacent coastal bluff, the City’s approval raises substantial issue 
regarding its consistency with the requirements of the LCP that the addition “be 
reasonably safe from failure and erosion over its lifetime without having to propose any 
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shore or bluff stabilization to protect the structure in the future”.  Even though the new 
construction would not be threatened until the existing home would be at risk, absent the 
slope stability analysis, we cannot be certain about its independent safety.   
 
In addition, PS Policy 1.6 as cited above, requires that all new construction be designed 
to be removed in the future if threatened and requires that the applicant agree to 
participate in the comprehensive plan for shoreline management.  In this case, the City 
approval did not include a requirement that the construction be designed consistent with 
PS Policy 1.6 and did not provide for the applicant to agree to participate in the 
comprehensive plan for shoreline management.  
 
In summary, the City’s approval of the proposed additions to the existing single family 
residence appears inconsistent with several policies of the LCP that relate to the 
limitation placed on the size of additions to bluff top structures in advance of a 
comprehensive plan, relating to the requirement that a detailed slope stability assessment 
be performed for the site to document that the proposed addition will be sited in a safe 
location that will not require shoreline protection in the future and relating to the 
requirement that the development be constructed so as to be removed in the future if 
threatened.  For these reasons, the City’s action raises a substantial issue with respect to 
the grounds on which the appeal was filed.  
 
 
 
(G:\San Diego\Reports\Appeals\2009\A-6-ENC-09-025 Taylor SI.doc) 
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