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August 11, 2008
Ms. Deanna Christensen
California Coastal Commission
89 South California Street, Suite 200 .
Ventura, CA 93001 .

RE: COP Application Number 4-98-024

Dear Ms. Christensen,

It is a pleasure to write this letter in support of the existing creek bank stabilization effort and

proposed mitigation of the west bank of Malibu Creek. In addition to numerous site visits to the lower
Malibu Creek swdy area, | have extensively reviewed the “Lower Malibu Creek Emergency Revetment
Geomorphic, Bank Erodibility, and Alternatives Analysis prepared by pacific Advanced Civil Engineering,
(PACE) and the Malibu Creek Vegetalive Restoration Plan prepared by lmpact Sciences. The studies
identify the best action plan for fiood- bank protection, creek hydraulic suitability, costs, re-vegetation and
maintaining minimal environmental impacts. As a former faculty member of the Environmental Studies
Program, University of California at Santa Barbara, | am qualified to review the mitigation measures
presented herein,

The goals of the mitigation plan will substantially improve and:

« Protect the Western bank along Lower Malibu Creck from further erosion;
- Re-vepetate the area to create a native flora riparian habitat and;

« Improve the aesthetics of lower Malibu Creek.

The enhanced riparian corridor will include the installation of fascines of arroyo wiilow along the
revetment perimeter to creale overhanging vegetation adjacent 10 lower Malibu Creek. This action will
likely attenuate the steep slope of the revetment and will be aesthetically pleasing.

Removing non-native species and planting a mixture of native shrubs and trees will improve the riparian
habitat value. This action will increase the habitat area for the tidewater goby (Eucyclogobius newberryi),
as the shaded areas of the creek are the preferred habitat of the tidewater goby. The extensive planting of
native vegetation will dramatically improve the aesthetics of lower of Malibu Creek and support and
provide a habitat for the native fauna.

1 strongly support the proposed mitigation plans for the west bank of Malibu Creek, prepared by PACE

and Impact Sciences. if you require additional information, please do not hesitate to contact me
{jhatherill@delmar.edu].

Sincerely,

ﬁ]. Robert Hatherili i
P

R : i
rofessor Lo - §§J;

ERMEST ORLANOD LAWRENCE HERKELEY NATIOMAL LABORATORY

ONE CYCLGTRON ROAD | BERKELEY, CALIFORNIA 94720 | TEL: S1 0.486.4000
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November 14, 2008 COASTAL COMMSSIOR
S0UTH CENTRAL COAST DISTRICT

Deanna Christensen

Coastal Program Analyst

California Coastal Commission

89 South California Street, Suite 200
Ventura, CA 93001

Re: Vegetation Restoration Pian for the Mariposa Land Property at Malibu
Creek City of Malibu, California

Dear Mrs. Christensen,

The California Department of Parks and Recreation, Angeles District, has reviewed the
above referenced Restoration Plan and offers the following comments for your
consideration.

This property has a long history and several proposals have been reviewed by State
Parks. As with past plans, we have two concerns with the current proposal. First,
leaving the rip-rap in place with its current 1:1 siope configuration is not a solution o
mitigating the erosion problem next to the Mariposa Land Property. Second, using
willow fascine and minimally erodible component to fill in interstitial spaces in between
fip-rap is not a known or proven restoration method. Each concern is discussed in
detail below.

Rip-rap Configuration

The placement of the rip rap was granted as an emergency permit during the1997-
1098 wet season. Itis known that hardened structures on stream banks change the
hydrology of the creek. Evidence of this is apparent with the current emergency
project, as well as the grouted rip-rap and chain link fencing upstream of the project.
The unconsolidated nature of the boulders and their un-engineered placement has
continued to contribute to an unstable site for vegetation development. This is
evident by the absence of vegetation along the 500-foot stretch of rip-rap adjacent to
the Mariposa Land property.

Now that the emergency has passed, itis justifiable that the applicant take the time
to design a sustainable bio-engineered project. We suggest the rip-rap be removed
to create a sustainable soft bio-engineered slope. If rip-rap can not be removed it
should be modified with vegetation and other materials to create a soft bio-
engineered slope. Using vegetation and other materials to soften the land-water
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interface is known to improve ecological features without compromising the
engineered integrity of the shoreline (Best Management Practices for Soft
Engineering, U.S. Eish and Wildlife Services July 9, 2008).

Design considerations should include tying into the top of the existing slope with a
slope thatis 3:1. A 3:1 siope will widen the creek channel; thus, reducing water
velocities along the edges of the creek. Reduced velocities will in turn encourage
deposition of suspended sediment and help begin the process of estabiishing a soil
matrix for vegetation growth. In addition, slopes that are 3:1 can be stabilized with

riparian vegetation which provides shade for aquatic species and filters urban runoff.

Willow Fascines & Filling Interstitial Spaces

We are concerned with the proposed attachment of willow bundle fascines to rip-rap
as a way to establish willows at the rip-rap water interface. Additionally, the
suggestion to later fill in interstitial spaces (after 2-3 years) with minimally erodible
material to establish vegetation cover is also a concern. Toour knowledge, neither
of these approaches is a proven restoration methodology.

As discussed above, we suggest utilizing a soft engineering approach to re-design
the slope. This technique should combine five and dead vegetation with other
materials to create a slope that can be pianted with willow stakes (Salix spp.) and
other native plants. Unlike the proposed willow bundle fascines, many examples of
stream bank stabilization projects that utilize willow stakes can be found in
California. Planting of willow stakes is a known method to reduce erosion,
encourage deposition of suspended sediment, and improve wildlife habitat

associated with the immediate streambank.

Overall, our suggestions focus on eliminating and/or reducing impacts from the current
rip-rap configuration while providing natural bank stabilization. Hard structures aré
known to have a high failure rate and are difficult areas to re-establish vegetation.
Softer bio-engineered solutions are NOW recognized as more sustainable than rock rip-
rap. If you have any questions or need any clarification of the information in this fetter,
please call Environmental Scientist, Kristi Bimey, at the number listed above, extension
104. She can also be reached by email at kbirney@parks.ca.gov .

Thank you for your consideration of these comments in this matter.

Sincerely,

(% sl —

Ron Schafer
District Superintendent
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June 23, 2009

California Coastal Commission
South Central Coast Area

89 South California St., Suite 200
Ventura, CA 93001

Submitted via email to jainsworth(@coastal.ca.gov and dchristensen@coastal.ca.gov.,

Re: Map and pictures to support opposition position to CDP Application Ne. 4-98-024 to
permanently retain 500 linear feet of rock rip-rap revetment on Malibn Creek at 3728 Cross
Creek Road.

Dear Coastal Commissioners,

On June 22, 2009, Heal the Bay scientists, accompanied by Baykeeper staff, mapped onsite riprap and
illegally developed areas, with GPS to an accuracy of 5 cm. This letter includes mapped and
photographed areas of the Mariposa Land Co. site, which are relevant to CDP Application No 4-989-
024. '

The results of our mapping efforts are attached as Figure 1, which clearly delineates the unpermitted
development on the site (referenced in our April 6, 2009 letter to the Commission). Photos of this area
are attached as Figures 7-11. Development within the fenced area is visible in Figures 8-11. A
photograph of the large white trailer visible in the later aerial photos (Figures 5 & 6) clearly shows
surrounding intensive development that includes a road (Figure 11). The illegally fenced area and all
enclosed unpermitted structures and development were constructed post 1979, with most development
having occurred between 1986 and 2004, as indicated in the attached aerial photos of the area from
1979, 1986, 2002, 2004, and 2008 (Figures 2-6). Black line polygons were added as a Iayer to these
aerial photographs in order to clearly delineate the area of unpermitted construction. The polygons
appear to be slightly different sizes due to the different angles from which aerial photos were taken;
however, they delineate the same area on the ground.

In addition to mapping the described unpermitted developments, Heal the Bay mapped areas of failing
riprap and unstable stream bank downstream from the riprap. Linear areas mapped in Figure 1 include
grouted concrete and portions of failing grouted concrete that are within a fenced area marked with a
State Park sign. Areas of failing grouted riprap are visible in Figure 12. Also included in Figure 1 is
the linear area of loose boulder concrete placed by Mariposa Land Co. and the area of unstable stream
bank downstream of all riprap areas. There are multiple failures along the entire length of loose
boulder riprap; two of these loose boulder riprap failures are visible in Figures 13 and 14. Areas of
undercut loose boulder riprap, which we measured to 1.3 m, are mapped in Figure 1, and are visible in
Figure 15. The entire length of stream bank on the subject site and downstream from riprap areas is
clearly eroded and unstable (Figure 16).

£X. 12



1444 Gth Streat ph 310451 1550 info@healthabay.org
Santa Monica CA 90401 fax 310 496 1602 www.healthebay.org

Heal the Bay

The attached maps and photos clearly demonstrate that the property owners are in violation of their
development permits and that the areas indicated in Figures 1-11 have been illegally developed over
the last 20 years. Furthermore, the current placement of riprap on the stream bank of Malibu Creek is
not only in violation of state and local coastal resource protection and development laws (as indicated
in April 6, 2009 letter), but the riprap onsite is failing and promoting downstream erosion and bank
instability. Finally, this stretch of creek is home to the federally endangered tidewater goby, and the
riprap associated with this project is located in prime freshwater goby habitat (see Figure 1). This
species requires soft bottom stream for its reproduction, and the concrete rip-rap is compromising its
critical habitat.

Please contact us with any questions or for higher resolution copies of any of these photos. We
appreciate the opportunity to provide information related to this site, and we hope it can be used to
recommend a “soft” bioengineered solution at this location, which would restore riparian habitat and
some floodplain connectivity in this region.

Sincerely,
1o (5’\"‘)‘{294

—
Alison J. Lipman, Ph.D. Sarah Abramson Sikich
Stream Team Manager Director of Coastal Resources
Heal the Bay  Heal the Bay
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Heal the Bay

Figure 1. Mariposa RipRap area on Malibu Creek, mapped June 22, 2009 by Heal the Bay and Baykeeper siaff.
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Figure 2. Malibu Creek, 1979, with polygon overlay of illegalty fenced and developed area. Copyright (C) 2002-
- 2009 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.Califomiacoastline.org,

Figure 3. Malibu Creck, 1986, with polygen overiay of illegally fenced and developed area, Copyright (C) 2002-
2009 Kenneth & Gabrietle Adelman, California Coastal Records Project, www.Californiacoastline.org
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Figure 4. Malibu Creek, 2002, with polygon overlay of illegally fenced and developed area. Copyright (C) 2002-
2009 Kenneth & Gabrielle Adelman, California Ceastal Records Project, www.Californiacoastline.org,.

Figure 5. Malibu Creek, 2004, with polygon overlay of itlegally fenced and developed area, Copyright (C) 2002-
2009 Kenneth & Gabrielle Adelman, Cafifornia Coastal Records Project, www.Catifomniacoastline.org.
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Figure 6. Malibu Creek, 2008, with pelygon overlay of illegally fenced and developed area. Copyright (C) 2002-
2009 Kenneth & Gabrielle Adelman, California Coastal Records Pragject, www.Californiacoastline.org,

Figure 7. Hlegally fenced area developed by Mariposa Land Co, on Malibu Creek, Nerth facing picture faken from
vantage point south of illegally fenced area, on June 22, 2009,
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Figure 8. Iegally fenced area constructed by Mariposa Land Co. on Malibu Creek. North facing picture taken just
south of illegally fenced area, on June 22, 2009,

Figure . Inside illegally fenced area constructed by Mariposa Land Co. on Malibu Creek. North facing picture
taken just south of illegally fenced area, on June 22, 2009,
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Figure 10. Inside illegally fenced area constructed by Mariposa Land Co. on Malibu Creek. West facing picture
taken just east of illegally fenced area, on June 22, 2009.

Figure 11, Inside illepally fenced area constructed by Mariposa Land Co. on Malibu Creek. North facing picture
taken of trailer visible in Figures 5 & 6, on June 22, 2009,
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Heal the By

Figure 13. Failing loose boulder riprap placed by Mariposa Land Co. West facing picture taken from Malibu Creek
on June 22, 2009.
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Figure 14. Failing loose boulder riprap placed by Mariposa

.Land Co. on Malibu Creek. North facing picture taken on
June 22, 2009.
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Figure 15. Undercut loose boulder riprap placed by Mariposa Land Co. North facing picture taken from Malibu
Creek on June 22, 2009.

Figure 16. Unstable stream bank on Mariposa Land Co property, south of loose boulder riprap. West facing picture
taken from Malibu Creek on June 22, 2009,
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- February 3, 2009

California Coastal Commission
South Central Coast Area

89 South California St., Suite 200
Ventura, CA 93001

Via fax: (805) 641-1732

Re: Opposition to CDP Application No. 4-98-024 to permanently retain 500 linear feet of rock
rip-rap revetraent on Malibu Creek at 3728 Cross Creek Road

Dear Coastal Coramissioners;

Heal the Bay has reviewed Application No. 4-98-024, submitted by (he Mariposa Land Comp ny,
which requests permission to permanently retain approximately 500 linear feet of rock rip-rap
revetment along the west bank of lower Malibu Creek. Afer thorough review, Heal the Bay urges the
'Coastal Commission to deny this application. The proposed project is in direct conflict with numerous
policies in the California Coastal Act, as well as the City of Malibu’s Local Coastal Program ( \LCP™),
as it will negatively affect habitat that is designated environmentally sensitive habitat area (“Ei3HA™).
Additionally, we believe the methods presented for revegetation of the impacted riparian zone will not
achieve the stated goal of restoring upland and riparian habitat and will further exacerbate erosion and
sediment loading of the Malibu Creek and Lagoon. Due to the proximity of this site to the
ecologically important Malibu Lagoon, an environmentally responsible long-terni, “soft”
bicengineered solution is needed.

As stated in the staff report, this application is based on a previously issued emergency permit
(Emergency CDP No. 4-98-024-G) and development, which has been unlawfully retained for the past
10 years. This permit was granted for an emergency situation during an E! Nifio year and was itever
intended to help the applicant permanently harden this stretch of the lower Malibu Creek and aroid
meeting the conditions of the Coastal Act. As stated in the staff report, to obtain a full Coastal
Development Permit, an application must be within 60 days of issuance of the emergency permit;
otherwise, the emergency work shall be removed within 150 days of the emergency permit date.

Heal the Bay’s Stream Team has over 10 years of experience in research and restoration of
native riparian and scrub habitats in the Malibu Creek Watershed. The Malibu Creek and
Lagoon are sensitive habitats that face disturbance from water quality impairments, hardened
stretches upstream in the creek, and other factors in the watershed. The Malibu Creek and
Lagoon are listed on the Clean Water Act section 303(d) list of Impaired Water Bodies for
sediment, bacteria, and nutrients, Efforts are currently underway by the California Coastal
Conservancy and State Parks to restore the ecologically significant Malibu Lagoon based ona
restoration plan Heal the Bay helped develop.

2% lBA
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The Malibu Creck and lagoon also are home to important species. The Malibu Creek is liste 1 by
the National Oceanic and Atmospheric Administration as critical habitat for the southem
California steelhead trout (Oncorhynchus mykiss), according to the Federal Register (Vol. 7C.
Number 170), and for tidewater goby (Eucyclogobius newberryi), according to Federal Register;
January 31, 2008 (Volume 73, Number 21). Both of these species are federally listed as
endangered. :

Heal the Bay submitted a letter in 2005 to the City of Malibu opposing the Negative Declarat on
submiitted for this project. We have provided that letter as an attachment, as most of our initi: |
concerns are still valid and have not been adequately addressed in this application. We alse a Idress
additional concerns, which are further detailed in this letter:

The following issues are of major concern to Heal the Bay in regards to the current application:

* The proposed project does not consider or has rejected environmentally superior alternative
scenarios, as required by the City of Malibu LCP;

@ The proposed project is in direct conflict with the California Coastal Act and City of M atibu
LCP ESHA pulicies; ' '

o The proposed project fails to address the fencing area, storage buildings, and the groutcd rip-
rap armoring directly upstream of the site, which contribute to strcam bank erosion and habitat
degradation; .

» The streambank slope should be recontoured to better protect the area from further erosion; and
The revised revegetation plan will not adequately restore upland and tiparian habitat an 1 it will
exacerbate impacts from streambank hardening,

1. The proposed project does not consider or has rejected environmentall superior

alternative scenarios, as required by the City of Malibu LCP.

The proposed project will have serious negative impacts to sensitive habitat areas designated as ESHA
-in the lower Malibu Creek system, including Malibu Lagoon. The presence of conerete rip-rap in the
stream and riparian ecosystems negatively impacts and changes the stream’s natural morphology,
hydrologic balance, sediment regime, habitat provision, specics composition, and natural chemi zal and
biological processes.’ A “soft” bioengineered solution, instead of one reliant on stream bank
hardening, would create less impact to ecologically sensitive features at the site and downstrear , and
has not been adequately proposed or assessed.

'3, Craig Fischenich, 2003, “The Effects of Riprap on Riverine and Riparian Ecosystems” a
repott published by the US Army Corps of Engineers, Bngineer Research and Deovelopment
Center,

ex 13 4
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As we outlined in our previous letter (Discussion Point #2), the presence of rip-rap as a permanent
measure to redesign the stream bank for flood control measures is not a workable long-term .iolution
and will have significant negative impacts onsite and downstream. A “soft” bioengineered solution is
not only preferable, but it is mandated in section 3.32 of the Malibu LCP (Discussion Point #3). As
further discussed below, the proposed project does not adequately demonstrate the feasibility of a
“soft” bioengineered solution at this site.

Relying on the hardening of a stream bank for bank stabilization, where there are feasible nos-
hardening altematives, is inconsistent with Chapter 3, section 3.2 of the LCP, which states,
“Channefizations or other substantiaf alterations of streams shall be prohibited except for...2)
flood protection for existing development where there is no other feasible alternative,...Any
channelization or stream alteration permitted for one of these three purposes shall minimize
impacts to coastal resources..., and shall include maximurm feasible mitigation measures to
mitigate unavoidable impacts.” The project applicant has failed to demonstrate that a
bioengineered bank stabilization project is adequate at this site, A “soft” bicengineered solution
would meet the project goals of protecting existing structures, flood contrul, and habitat
protection, and it would be compliant with Coastal Act and LCP policies (see Discussion Poixt
#3 in the attached letter).

For example, alternative #6 proposed in the staff report, which features the construction of a
concrete floodwall and revegetation of creek bank, is a viable alternative that is consistent with
Coastal Act and LCP policies. Rejection of this alternative was based largely on cost, which i
not an adequate reason under the Coastal Act, especially considering the impacts of the preferred
alternative to the Malibu Creek and Lagoon and its associated aquatic life, including the
federally endangered southern steethead trout, a state-listed threatened species, and the tidewater
goby, which are detailed in the attached letter (Discussion Point #2). Alternative #6 was also
rejected based upon the potential erosional effects this alternative “could” have at the stream
bank; however, sufficient evidence supporting this conclusion was not provided in the staff
report.

We urge you to deny this application and instead recommend the femoval of the existing rip-ray
paired with a “soft” or bioengineered solution to stabilize the stream bank (such as that provide
in Alternative #6), as this approach is consistent with the Coastal Act and LCP. Lnplementing »
bioengincered solution at the site will effectively restore native riparian and upland trees, shrubs;,
and other vegetative components of the riparian zone, while preventing additional erosional
impacts and sediment loading downstream that are associated with hardened revetments.

2. The proposed project is in direct conflict with California Coastal Act and City of Malihu

LCP ESHA policies

The proposed project will result in further degradation to envimnmentaﬂir sensitive habitat area
(“ESHAP™) at this location. Downstream scour and sediment loading from the existing rip-rap at
this site already impact the lower Malibu Creek and Lagoon. The Malibu Creek is designated a:

ex.13 d
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ESHA. The staff report states that although Malibu Cresk itself meets the definition of an
ESHA, the disturbed west bank does not. We disagree with this conclusion. According to tte
Coastal Act and City of Malibu LCP, the west stream bank of lower Malibu Creék and the

- adjacent riparian buffer zone are designated and protected as ESHA. As such, it is the
responsibility of the applicant and the Coastal Commission to ensure that this environmentally
sensitive area is protected, according to law, and that impacts to this area and the contiguous
areas of Malibu Creek and Malibu Lagoon are minimized and mitigated to the fullest extent
possible. :

According to the City of Malibu LCP the disturbed west bank should be considered ESHA. The
City of Malibu Local Implementation Plan ("LIP”), Chapter 4.3.B.2, defines ESHA as, “Any
habitat area that contributes to the viability of plant or animal species that are designated or are
candidates for listing as rare, threatened, or endangered under State or Federal law.” The Malibu
Creek and Lagoon are critical habitat for the federal endangered southern steelhead and tidew iter
goby, and thercfore, should be considered ESHA based on requirements under the LIP.

Furthermore, according to the City of Malibu Land Use Plan (“LUP"), lower Malibu Creek ard
its corresponding riparian area are considered part of ESHA. Section 3.1 of the LUP states, " he
ESHAs in the City of Malibu are riparian areas, strearus, native woodlands, native
grasslands/savannas, chaparml, coastal sage scrub, dunes, bluffs, and wetlands, uniess there is
site-specific evidence that establishes that a habitat area is not especially valuable because of i's
special nature or role in the ecosystem.” The area considered in the proposed project contains
both stream and riparian habitat, and should be protected as ESHA. under the LUP.

The project area is also mapped as ESHA in the City Malibu LCP. Section 3.6 of the LUP stafes ,
“Any area mapped as ESHA shall not be deprived of protection as ESHA, as required by the
policies and provisions of the LCP, on the basis that habitat has been illegally removed,
Gegraded, or species that are rate or especially valuable because of their nature or role in an
ecosystem have been eliminated.” Coastal Commission staff contend in their report that, “Woik
will take place along a bank that has obviously been disturbed over the years, both by the erosi e
forces of Malibu Creek and by disturbance from adjacent development in the floodplain. As
such, the subject bank is not considered ESHA.” Under the LUP, degradation of habitat is not
sufficient justification for loss of ESHA protections.

Mozeover, Section 30240 of the Coastal Act requires that both ESHA and ESHA buffers be

" protected from development and activities that cause degradation.” Armored stream banks are
oie of three major causes of downstream bank erosjon and sedimentation, based on Heal the
Bay's Strcam Teum mapping efforts in the Malibu Creek Watershed. Fn addition to the hardentd
stream bank, the proposed project also featurcs permanent submerged rip-rap within Malibu

* California Coastal Act section 30240 (8) Environmentally sensitive habitat areas shall be protected zginst any
sigmificant distuption of habitat values, and only uses dependent on those resources shall be allowed within those
areas. (b) Development in areas adjacent to environmentally sensitive habitat areas und parks and recreation areas
shali be sited and designed fo prevent impacts which would significently degrade those areas, and shall be
corrpatible with the continuance of those habitat and recreation areas,
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Creek, which Coastal Commission stiff 4 :
stream. Approval of a permanent hardencd révétfiient in Malibu Creek is inconsistent with the

ESIIA policies of the Coastal Act and the Cltyof ‘Malibu LCP, as it will cause further
degradation of stream and riparian hab:tat in ﬂusagma.

cognizes as ESHA since it is a blue-line

3. The proposed gfo[ect fails to address the !encing area, storage baildings. and the griuted

yip-rap armoring directly upstream of the site, which contribute to stream bank ero:ion and
habitat depradation.

The contribution of upstream fencing, storage buildings, and tip-rap armoring to stream bank erosion
and habitat degradation was discussed extensively in our previous letter (Discussion Point #3,
Discussion Point #5 e. Bullet 8), yet it is still not addressed in the current proposal. The cum iative
effects of these structures, which are contiguous to the project area, on both flood control and habitat
impairment, must be addressed in this proposal and staff report. As outlined in our previous I :tier,
both the fencing and storage area were illegally built in the riparian buffer zone, on the subjec : parcel,
upstream of the subject stretch of riprap. These structures, in combination with the proposed
downstream rip-rap revetment, will contribute to further bank erosion, failure of the bank dow nstrear,
and sediment loading to the stream and lagoon. Finally, the combined negative effects of thes:
struciures on the project area make it impossible to correctly assess the actual impacts of the d :sotibed
aiternatives, as they may contribute to the failure of any of the proposed alternatives. The app icant

-has a long history of violating the Coastal Act and even now, while requesting Coastal Commssion
approval, has neglected to to remove these structures and restore the area. The presence of the: e
structures must be addressed and included in the design of an environmentally superior alteraative, and
the 1llegal structures (fence and storage facilities) must be removed.

4. Yhe stream hank slope gshould be recontuumd to better protect the area from further :rosion.

In a November 14, 2008 letter to the Coastal Cnmnusslon The California Department of Parks &
Recreation (the owner and manager of downstream, impacted Malibu Lagoon State Park) recorimends
that a slope of 3:1 would be more suitable to habitat restoration at the site, However, under Special
Condition #2, the staff report recommends recontouring the stream bank to a 2:1 slops, Insuffi ient
evidence is provided in the staff report to substantiate the effectiveness of recontouring at a 2:1 slope.
We urge the Commission to deny this project, and instead recommend a solution that is consist:nt with
the Department of Parks & Recreation recommendation, as this would better support rehabilitaion of
native riparian flora, while also helping to mitigate high velocity flow at the site, and thus onsit :
€Ios10m.

Furthermore, more information is needed regarding the geotextile fabric proposed to be used in the
stream bank stabilization effort. Although the use of a geotextile fabric filter might be necessary to
prevent soil loss during revegetation efforts, the applicant does not describe what type of produs:t will
be used. We recommend that only biodegradable materials be considered for long-term placem:nt, as
the use of non-degradable plastic-based material could have negative impacts on the riparian floral and

S ' : ex.13 §
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faunal communities, as well as to downst&laﬁi?&;ﬁmts of possible degraded materials. The long-
term placement of plastic-based materials Wou].a filrther hinder the growth of vegetation at ths site.
Plastic-based filter {abrics are designed for isbiie -‘h  as for placement under permesble conciete, and
not for habitat restoration puzrposes. ' A full Akily '-~'#: f the material to be used on the slope weuld be

. oy v,
oy SR e by

needed to further address potential nnpads o

‘Moreover, dependmg on the matenal ﬁgeﬁ for th #otextﬂe fabric filter, it is possible that the

fiiter fabric will create an artificial layér on topbi‘:the soil, under which plant and animal life 'vilt
act be able to thrive. The high possibility of i Effect is acknowledged in the applicant’s
restoration plan itself, where it is stated that hol& 'm'll need to be cut in the filter fabric to
accommodate the willow plantings.

5. The revised revegetation plan will not adequately restore upland and riparian habitat and it
will exacerbate jmpacts from stream bank hardentng,

The restoration goal within this project is “to create approximately 0.59 acres of riparian and
upland habitat,” however, the proposed restoration activities will simply not result in adequate
habitat restoration. In the attached letter we address the faulty of demgu of the revegetation pk.a
for this project (Discussion Point #4). We dlso find that the added revisions by Coastal
Commission staff and per recommendations of scientists at Impact Scientists, do little to better
the plan from an ecological viewpoint. For example, the plant list included in this appﬁcatjon IS
limited to very few species. No habitat in Southern California consists of only nine species of
plants, and we recommend more plant dwers:ty be built into a proposed restoration at this site.
Furthermore, the effects of disturbance to the rip-rap.from the planted willows when they reach a
matre size and overgrow the width of spacing between rip-rap blocks has not been addressed in
the staff report. Heal the Bay's Stream Team has documented numercus rip-rap plantings that
have failed throughout the watershed. Future concretc breakape and other impacts from mature
wiilows associated with the proposed project shou]ﬂ.bc considered in the staff analysis.

ex. 13 J
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Conclusion

Heal the Bay opposes this project and strongl :gg&s the Coastal Commission to deny this aplication,
which would result in the permancnt hardeniit s @n& lower reach of the Malibu Creek. In fact, we

isainbifimove forward on enforcement action against the

have testified previously urging the Connmistiotito;

applicant because of the egregious vidjations: YR Coastal Act. Rather than moving forward on
enforcement, Commission staff unconscic '- ent against the recommendations of State Faxks, City
of Malibu LCP policies and ESHA requiremeaty 3 recommend a severely flawed strcambanl:
stabilization project. -The application is’not & '"tied by sound ecology, and it is in direct conflict
with the Coastal Act and City of Malibi' CRARNE emiergency tip-rap located at this site has
Getrimentally impacted the patural resources'SUdMRtET quality in the Malibu Creek and Lagoon for the
past ten years. Approval of this project will havelong-term negative impacts from stream ba ik

erosion and sediment loading on the Méiilm Creek and Lagoon and will potentially comprom ise future
nabitat restoration efforts in these areds. Significant financial investments have been made by the

 State Coastal Conservancy and the City of Malibu to improve water quality and enhance habi ‘at at
Malibu Lagoon-and Surfrider Beach. Restoration of Malibu Lagoon, at considerable taxpayer expense,
will begin soon and this project will likely negatively impact this restoration. As one of the few
remaining coastal wetlands in Los Angeles County, it is critical that the Malibu Lagoon be prtected
and restored. : T

We urge the Commission to recommend a “soft” bioengineered solution at this location, whic 1 would
1¢store riparian habitat and some floodplain comnectivity in this region, Restoration is prefecalre to
continued degradation. A “soft” bioengineered solution would also be more cost effective, as it would
niot require regular maintenance and repair. , We appreciate the opportunity to comment on thi staff
report; please contact us if you have any questions. .

Sincerely, o Tehe
Isf ‘ Il
“ Alison J. Lipman, Ph.D. Mark Gold D.Env.
Stream Team Manager President
Heal the Bay Heal the Bay

' e ’ e"-l;cp
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August 4, 2005

City of Malibu Planning Division
Attn: IS No. 03-003

23815 Stuart Ranch Road *
Malibu, Ca 90265 "

Dear Raneika Brooks-McClain,

Heal the Bay has reviewed the Mmgamd N' g _'“ ¢D

(APN 4452-011-036) (“MDN™) and wgoroixsly oppoaes its ccrhﬁcauon The MDN is in direct cor :Ehct
with rumerous policies in the City of Malibu’s Local Coastal Plan (LCP), LCP Land Use Plan, anil LCP
Local Implementation Plan, o

First of all, this issue is currently an open cnforcement case for the California Coastal Commission and
thus it is not appropriate for the City to issue the MDN at this time, Second, the MDN is not compliant
with the LCF as it fails to present or consider an environmentally superior alternative or any viable
alterriztives for that matter, and thus is not consistent with applicable laws. This is inconsistent with the
principles of CEQA as well. Third, not only will the p&oposed mitigation and solution to this recuriing
problem set forth in the MPN not work, it does not uﬁhze current design criteria for installing planed rip-
rap to prevent failure. Heal the Bay strongly dlsagrem ‘With numerous assertions made by City plan ning
staff and the applicant regarding the significance of fmpaéts associated with the loose boulder rip-rip in
Malibi Lagoon. Due to the sensitive nature of the resources in the immediate area, a full EIR that
incorporates a long-term environmental alternative shiald be:required for this project. We are at a Joss as
to why the City of Malibu would review a m.lugated negatwe declaration for a project that falls uncer
Coastal Comumission jurisdiction and which has beén in wolatlon of the Coastal Act and without a alid
Coastal Permit since at least September of 1998, ‘Indeed, this project is currently an open enforcemst case
for the Coastal Commission. In short, the overall plan as proposed is inconsistent with existing coastal
policies and plans, will not function properly and will lead to further degradation of water quality and
kabitat over the long term.

L. Discussion 0 ratses -

LT F
LT

The following issues were of major concem in our review of the proposed mitigated negative declaiation:

¢ Non-compliance with their Coastal Permit from September 1998 to present; no mitigation to
correct violations; . . r';*; PR :

LI

: e . | | ex. \% "l
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* Failure to designa s lkially Sound project or altematives analysis;
»  ailure to’addfess fencing ek SEMIRIBAIICA Tip-tap armoring directly upstream

" Proposed Pl br AL LA RMA

. addressy nd no assessment of downstream impac-s.

Inadequate mitigation to

2
BN

[ a. =
T, T

Sl

'Séptember 1998 to present; no mitization or

3

e P D

attermpt to corréct viplations. i
e L .

The emergency permit (“Permit”) was granted by tlie Coastal Commission to protect structures during
an emergency situation (El Nino) and was nkvermtended to help the applicant avoid meeting the
conditions of the Coastal Act. Morsover, theappheant did not even meet the conditions required in the
Parmit to make the emergency work permanent, The applicant is therefore in violation of thei- Permit
conditions and has been since September of 1998. The intent of an emergency permit is ot to allow for

- the permanent placement of structures that damage waters of the United States and fill wetlanls, but to
protect property during extreme conditions using temporary measures. This is clearly in the Prrmit
dated February 20, 1998, Emergency Permit Application Number 4-98-024-G, in Attachment 7, Page
2, Buliet Point 4 and “Important” note;”

Within 60 days of the date of this permit, the permittee shall apply for a regular Coastal Fermit to
kave the emergency work be considered permanent. If no such application is received the
emergency work shall be removed in its entirety.within 150 days of the date of this permit unless

waived by the director. e rd A
T ;:i;_:jf:'xfffd
IMPORTANT . b o UECIB.E T

Condition # 4 indicates that the ;}nage'ucy,ﬁwk is considered to be temporary work dore in ain

emergency situation. If the property owmr'_ﬁ{iéa“tas to have the emergency work become ¢!
permanent development, a coastal, pa_'p:&mbg obtained. A regular permit would be subject to
all the provisions of the California Coastal Act.and may be conditioned accordingly.

" Buliet 7 on the same page states:

©L U fitler
The regular Coastal Development permit application shall include an analysis of all other
alternatives for shoreline, bluff, or stream bank protection prepared by a qualified enginee-.

The applicant did not submit an application for a new Coastal Permit to make the emergency work
permanent. Nor did the applicant conduct an analysis:of all other alternatives for stream bank profestion.
Instead, the applicant now, 7 years later, is trying to rake the rip rap permanent through a mitigated
negative declaration, which also contains so analysis of alternatives. This is not consistent with th : Permit
or the Coastal Act.

PRI} E-3yy V4Rt
Further, the proposed MND fails to recognize the serigns impacts caused to the ecosystem by the
instaliation of the rip-rap in 1998 and the significant jmpacts that have occurred during the time in which
the applicant has been in violation of their tary Permit (September 1998 to date), as well as i zmores
the requirement to comply with the provisions of the Pérmit and to correct the situation. Allowing the rip-
rap to become a permanent solution will degzade wziaig‘ duahty and habitat downsiream including critical
SRR i b 1
PR 4 57

L -
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v ate:goby Exhibit 1 shows Heal the Bay’s

v o

: ¥am bank erosion downstream of the rip-ap at. -
issue. T}us isa conhnual source ofsedxmcﬂt admif o Ma 'bu Lagoon. Fine sediments are consnle'*ed a

- failing (toe undercm) js Jateral
tU Malibu Lagoon Mﬂ.ﬁbﬂ PR
impa rments to the Creek and Lﬁgoon, bo 5f
City. ’

The current emergency solution (fp-rap) is neither sustamable nor sound. This is clearly evidenced by the
fact {hat the existing rip-rap ou site is already failing (toe undercut) and will need to be repaired aid
main‘ained in perpetuity. The applicant is aware of ﬂus problem, as they have requested, as part of the

- MND, to:

“maintain the existing rock revetment including the recovery of migrated boulders that mezy be

moved by future storm events, placement of additiona! rock only to replace migrated boul iers

when they can not be recovered.”

conaad .
However, every time boulders are replaced and thel;;p—rap repaired more degradation of water qeality and
habitat wiil occur. Heal the Bay has mapped over 70.miles of streams in the Malibu Creek Water: hed and
has documented 987 individual bank armoring projects, of which 62% were failing or had failed. Loose
bouider tip-rap accounted for 403 of the mapped Wk;armonng projects and had a failure rate of 74.9%,
and outed or concreted boulder rip-rap accounted fog; 173 of the mapped bank armoring project: witha
. s;:hnee major causes of downstream bank erosion

ik Greek Watershed Report, Luce and Abramson,
Emonstrated the ineffectiveness of bank hard:ming,

daﬂy
especially rip-rap, as well as the damage that a.tmora:lstrcam banks cause to downstream resources.

Due o the proximity of this site to Mahbu,i_[,agqqg-ﬁ sgns,mvc Tesources, a sustainable environmsntaily
responsible long-term solution is needed. "Heal the Bay strongly urges the applicant and the City <
Malibu to re-contour the stream banks and use soft bicengineered solutions to stabilize the banks ;or the
long term. Bioengineered solutions will afford greater strength and protection against bank erosion and
will promote vegetation to shade the stream and uptake pollutants. See Nelsen, Chirbas, and Myrowich,
“TusT Reinforcement Mattings: An'EPA-recognized stormwater BMP” in Stormwater at 64 (Marc vApril
2005. A vegetated buffer zone would also intercept storm water runoff before it gets to the Malibi Creek
aud assist in meeting the upcoming TMDLS for nutrients and sediments, Any plan should credte a
vegeiated buffer to stabilize the banks along the entire stream reach and should involve removing 1he
fencing that is forcing stream flows into the bank instead of allowing energy dissipation through v :getated
buffer overbank flows, This will ultimately increase thc ecologlcal benefits to the creek, elirhinate the
need for long term maintenance, and dissipate enery Py

-~ FE HL I

ex\3 4
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' N m;noomplcte and grossly misleading, For
example, to suggest an alternative to concrate the Ik fike the Los Angeles River and then to sompare

that alternative to the proposed rip-rap altcrnative HiA ';Ett'cmpt to show that the proposed solutiva is more
;No evaluation was done for bioengineer.ng using

environmental is misguided and insulting to theﬂ iblic; No eval
sofi materials, nor has this type of alternative hecitefilored at any leve] of detail. Notably, such an

evaluation is required by the LCP. The ionii &""T“?.’ ia% 50t demonstrated that bicengineering ind
cqu Y 5

restaration can not accomplish flood protection Andguid notbs feasible. Heal the Bay has discussed this
iss+2 with numerous stream restoration experts, all Of whorn have concluded that bioengineering is
fezsiie at this site. The applicant must consider #ad compare bioengineered alternatives in order fo make
e valid asserlion that the proposed alternative 1§ﬂ16 more environmental solution.

o . iyl 5 R N
1z “act, during the development of the Malibit E3¢ g éstoration and Enhancement Plan, comg leted in
Juze 2005, 2 preliminary evaluation of the condition: ‘Gt this site was performed by the consultar is. They
found thet encrgy dissipation could be accomplished and could be integrated into the final desig: of the
lagcen restozation if the applicant were willing to do 50, To create a sustainable long-term soluti»n, the
applicant should consider an alternative that would re-contour the slopes of the entire reach up - the
groiited rip-rap, restore riparian vegetation, and creafe the widest possible vegetated buffer zoae. This
wor:id allow strcamflows to overtop into a vegetated buffer area where scour velocity can be sloved and
enerev dissipated. This alternative would require laying back the slope of the existing bank aud 20ssibly
ins'z’ling a floodwall in front of the shopping center as far back as possible. These suggestions v ould be
covsistent with policies 3.8, 3.23, 3.32, 3.34,3.88 and 3.121 of the City of Malibu’s LCP Land Use Plan
2n¢ *2e Hydromodification section 17.9 paragraph B of the LCP Local Implementation Plan. Thus, there
is ¢ visbile and feasible environmental alternative that could have been considered may be mpler emied.
Yet 1he epplicant did not even describe such an alternative in its analysis. This must be done bef)re any

MNZ: can be approved.

CL anebhoho -
2, Failure to address adjacent fencing and grouted ¥ip-rap armoring directly upstream, which
contribute to the stabilization problem. - . 1 afiy .. v

Candany

The analyses in the MND fails to address or consider the impacts of the grouted rip-rap and fence
pleczment directly upstream on the applicants property, both of which contribute to bank erosion and
bank faiture downstream. If all of three of these elunmlsare not addressed together, existing erasion and
bank faiture problems will continue to occur, and thig Tesulting maintenance activities will continte to
jeopardize water quality and habitat in the lagoom, ;1 ¢

BN I L
The cttzched 1997 aerial photo (Exhibit 3) clearly shows that the upstream fencing did not exist p ot to
the b erosion. Ifit had been built prior to the rip-rap, it would have been eliminated when the stream
ban =roded. Thus it must have been built either at or-after the construction of the rip-rap, and wit1out 2
Coastai Permit. Further, a comparison of Exhibit 2 taken in 2004 and Exhibit 3 taken in 1997 cle:dly
shows the loss of vegetation that occurred within the fenced area, The steep bank that supports the
fencing forces higher volumes and velocity water to scour the stream bank contributing to its failure. As
there is no mention of the fencing in the temporary Permit, and there is no other Coastal Permit al,owing
this fercing, it should be removed. Similarly, the grouted rip-rap upstream of the project (Exhibits 1 and
2) actsally deflects flows toward the project stream bank and likely induces scouring of that bank.

- 134
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Clearly, if the fencing and upstream xi .._ g i " iofed, there is an even higher likelil ood that
" the proposed stabilization will continie) ' A 3 '

151

The applicant’s proposal to plant the c* 3 Sply will fiot wotk. The current installati m
techniques for installing “planted rip-rap}n Riletineof nnderlayment and surface matting,

Dz sefully sized and spaced boulders to acconpBodas blantiig and retain soils, special soil ar endmests
below and within the rip-rap, and integration of afp]aﬁ{ing plan as part of the design. The current rp-tap is
aivesdy failing and was not designed to accommiodate planting: The pore spaces proposed for planting will
le2k top soil and any soil amendments into Ma]iﬁ'fn o‘&n,conmbuhng ¢ven more sediment ang. putrients
into slready impaired waters, This same poory-ConeX idea of simply burying rip-rap and plaating the
arcz. above the water level was attempted just up Al .ﬂiﬁt' the new Serra Retreat Bridge; it failed

erizzularly in the first month. In addition, Heal the Bay's Stream Team has documented numerous rip-
rap »lantings that have failed throughout the wate:‘hl_{‘ég_i, ‘A real, sustamable, environmentally sou 1id long-
term solution needs to be designed for this site. In addition, any solution must address the source: of bank
sceur such as steepened banks with fencing and thc'gmuted rip-rap upstream.

: O ’

-S. Inzdeguete mitigation to address impacts’ and nio assessment of downstream impacts.

Although Heal the Bay strongly urges the city to deny the MND in its entirety, for the sake of
cormii2teness eve offer the following specific conn;lgg,t_s.;_al_ldérccommendations on the document iiseif. In
that 1sgard, each of the following impact assessmerits and/or mitigation measures in the MND are fataily
flawed. R

a. Biological Resources
ATt i
First, we strongly disagree with the assessment of il _f,foj,lpwing impacts in Section D: Biological

“Resources of the MND and the evaluation of thes impacts (pp.13-16). In fact, as each of these impacts

wiil actually be potentially significant, the applicant’s,MIND should be denied and a full EIR cond scted.
A Placts e :

Bule: 2. The MND states that the impact to steelhedd L ut and tidewater goby habitat are less tha:
sigaificant. As discussed above, the ongoing erosion,caused by the rip-rep to the downstream bant s and
the channel down cutting that contribute fine sedimenis, are major factors in (he sumrmer algal blocmns and
eutrephication in the lagoon. Tidewater goby prefer sand gubstrate for rearing and breeding. Mahou
Lagoca Restoration and Enhancement Plan, June 2005, :Further, low dissolved oxygen in the lagonn has
‘been rasponsible for fish kills in the past and bas the feasonable potential to cause future fish kills ‘hat
could 2:fect goby and/or steelhead trout. The project.as proposcd will do nothing o reduce dowast eam

erosicr or down cutting and does pose a potentially significant impact to both species.

e HIERE R g ' _
Bullet 2. The existing rip-rap has and continues to prevent riparian vegetation growth. This was fuzther
exacerbated by the installation of the upstream fence yell within the 100 f buffer zone as well as il
subsequent clearing of the propesty behind the fenge forvehicle storage. The proposed project does not
restors the previous extent of riparian buffer vegetation ‘Thus, it constitutes a potentially significazt

impact.

(3 ‘fl\r.‘.',‘;



- Bullet 3. Continued dov{nstrang?m
T -habitat in a federally protmtgd,\ etiapd o
and the inability to infiltrate shorniwater Tuba]

But ¢t 5. The current lovse boulder xip-rap aq
the Tollowing sections of Malibu’s Local Cos

This praject also is in conflict with the City of
Hydromodification, Paragtaph B: . .
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Bulizt 4; Increased scdm:!cnmuon:of% Heiohy
sandy substrate, has the mnablé RO
be I':tad 2s a potentially significant
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3.23 State Development adjacent to ESHAR"Shall minimize impacts to habitat
values or sensitive specics to the maximum extent feasible. Native vegetation
wuffer areas shall be provided around ESHAS t6'serve as trapsitional hebitat and
crovide distance (minimum 1008.) and physical barriers to human intrusion.

3,52 Channelizations or substantial alte atiohs of streams shall be prohibited
except for flood protection of existing 'de\‘?af;‘ii'xiicxlt where there is no feasible
siermztive and bioengineering shall be preferred for-flood protection over rip-rap
channels. :

.34 Bicengineering methods or “soft solutions” should be developed as an
sitermative to constructing rock revetments ¥eI jcal retaining walls or other “hard
cwactures” along lower Malibu ~ Cregkip M bioengineering methods are
Zemossirated to be infeasible, then. other alidnatives may, be considered. Any
appiications for protective measures, along,lg?igfﬁ.;}lgdaﬁbp,(:reek shall demonstrate
that existing development in the Civic Centeus'{in dannger from flood hazards, that

- enadle et

3¢ proposed protective device is the, least envimopmentally. damaging alternative,

=]

sat it is sited and designed to avoid and miniigize impacts.to the habitat values of
e riparian corridor along the creek and the Técréational and public access use of
State Park property along the creck, and thatany unavoidable impacts have been
mitigated to the maximum extent feasible. FEHEIE Hie -

3.8 Buffer areas shall be provided around Wedands to serve as transitional habitat

znd provide distance and physical barriers to hurmen intrusion. Buffers shall be of
<ufficient size to ensure biological integrity and preservation of the wetland they
z-2 designed to protect, but in no case shall they be less than 100 feet in width.

3.121 Alteration or disturbance of streams or natural drainage courses or human-
ade or altered. drainage courses that have replaced natural streams or drainages
rd serve the same function, shall be prohibited, except where consistent wilh
Solicy 3.32. Any permitted stream alterations shall include BMFPs for

nvdromodification activities. : RPN AP HE R RPN SN

, e AR e ,
Any channelization or stream altc;g;iorf pcrmﬂﬁfor one, of these three purposes

“skall minimize impacts to coa.?talzi_m},}&quipg_ the depletion of
R TGt -

Wi stantially degrade water quality2nd

¢ilion, lost connectivity of the flooiplain,

walteT TRtV N 1 | :ﬁﬁﬂe to adversely impact the wetland
habitat and water quality. Thus, Bullet 38}&3 Sheiniidéded a potentially significant impart.

Fiheicrease in fine sediment and loss of

; g;dé;vater goby breeding habitat anc. should

p.14
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design,: deflecting

‘
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P‘ﬁfé‘* “ﬂnjcauscpol.cnnally significant imgacts.

'if(;ﬁditions ..

Cle iy the applicant shoul(lista 14

b. The MND Contains Non-Meanin

(%3

Second, the third paragraph on Page 15 of the MIND ‘tates that the project will be conditioned suzh that if
the =venmm bank fails it will be replaced using bidenginéered methods. As stated earlier, the rip-rep aad
adjz=ent fencing currently does not have a valid Coastal Permit. In addition, it s subject to the & mditions
and vequirements of the LCP, which requires copsideration of a bioengineered solution. Yet this MND
application requests the ability to repair the stricture in perpetuity; thus ensuring that bicenginee:ing will
never occur. So for all practical purposes, this condition is irrelevant and meaningless. This is cleasly in
conHet with City and State Coastal Programs and Policies and should be corrected. The applicant should
be 1¢-1ired to use biocngineering and restore the ripdran buffer to the maximum extent practicat ie and be
brotzat into compliance with the Coastal Act and Malibu’s LCP. .(Notably, this paragraph of the MND
ackniowledges the feasibility of using bioengineeringat this site.} ...-
B A qu_r RN N
¢. Proposed Mitigation Measuresi:; shalfibe
S ek .==.;’i'i:ai1i;é‘,f:i
This?. the proposed mitigation aneasures; on,pa,g_g hb—tﬂf' d;
. ) Lo e, dnd 'réfs'[ﬁﬁ_{ﬁ'ﬁt-‘fhe eroding b - _ _
Builzt 1 requires monitoring for three years of lhegvéagmermnaval program and vegetation resta:ation
components. This is not long enough to establish suécess and we récoramend that 5 years be the minimum -
monitoring requirement. Further, 5 years was thig iecommended, monitoring and eradication time (rame i

.
e
LDt

.....

the Attachment 10 report prepared for the applicant.®

Herbicides should not be applied this close to the lagoon. We recommend mechanical removal at"he time
fhe strsarm bank is recontoured and hand removal, throughout the 5 year period. Additionally, the
Allacinent 10 report recommends removal or treatment of invasive vegetation twice a year. Heal the Bay

- has extensive experience in hand removing exotic invasive vegetation in this area and we strongly suggest
2 minimum of 6 removal visits each year for the § year duration. Additionally, before and after phatos
taker. at permanent photo points should be integrated into the monitoring and reporting program.

. P e H A £ TN P R L

Bulie! 2: We recommend that 2 certified botanist or native plant expert be onsite during ali constrt ction

activities and vegetation removal activities. AR e E L e

Bullet 2: We recommend that all plant stock be, acquired through State Parks and locally harvested by
State Parks Resource Beology Personnel. This is critical to maintain the genetic diversity within M.aiibu
: PP N I ‘
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" Bu'si2: The project' oes and \'ﬁll ccmﬁin::cﬁr I s ] J soil loss through downstream bank
erc:ion and channel down cutting. The: pro asj L\ ; does little, if anything, to rectify this problem.
in gddition, if topsoil'is placed in the ctn‘rcntﬁp-’isp e ﬂ1at were not engineered to accommadate
pleniings this dirt will fall through the holes or bewashed away. ‘into Malibu Lagoon. These conslitute
peteiially significant unpacts which are 1gnored oompletely in the impacts discussion in sectior. F. They

mus! he addressed. - Cogansme T ikl

- . [ Y
N [T I

Mo riigation has been pmposed for sml Ioss by erosion or 5011 dumpmg into, the creek during instailation.
The applicant must state how erosion and scchment loadmg will be ehmmatcd and /or mitigated cluring the
mst:’;:tion process. Coe v e the FeVEy A e whl e

BTV M U'.‘.al by iy i
¢. Hydrology and Water Qua_]lty !
Fifi", Section H: Hydrology and Water Qualuyas m:réongplctc and flawed:q ooy
v the uiztiuing ail, Temov il acuvaiss, ® reghe S T
Builzt 3 and 4: The grading assoclated mthnp—ray msta_llatlon, #he tip-rap, the removal of vegetalion and
compaction of soils for vehicle and other storage 14 xi ihe e ced arm,and. the.climination of riparian bufer
ail reduce the capacity for stormwater infiltration andnﬁerocpt of‘ polluted stonnwal‘.cr runoff, Thise
cumtlatively have substantially altered the drainas "*5&&3111 on site'and décreased the ability to di ssipate
enerzv during storm events. In addition, t!mng-mp;hng,éreated downstrcam bank erosion by transfeming
eneryy downstream and channel down ciitting has dcmhxed dug o increased volume and scour vilocities
associzted with these alterations. The Lagoon is'a alre / impairéd for sediment and cutrophication, which
are teing received as a result of 1h15 project..T pmppgpd ‘%,ixi’ does little, if anything, to rectify - hese
probisms. Bullets 3 and 4 should both state; the pqucgwotﬂd cause potenually significant impacis.
Thes= ‘mpacts and their n'utlgatlon are not adequatcly addmsscd in thc MND. .
P PR A TLar: il e

Bulist 8: The fencing and eqmpment storage area, which were 1llegally mstalled without a Coastal
Per:mii, is within a 100 year flood hazard area and does redirect flood flows. It is these structures 11t have
eliminzted riparian vegetation and buffer area whlc,tg‘ggnm'bute to the higher scour velocities and lirger

volwir:es of water that are causing the current fp-rap to fa:,l. This constitutes a potentially significant
impazt. The applicant should discuss this impact and apprcpnate mmgat:on in Builet 8.

11. ruclusion
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an¢ design process that culm:mted : : 3L 107 2 on and Echancement
Plax.. This 6-year e@q‘ DYoLV moudiny m,_jmm, ‘homeowner

associations, govcrnment ageﬂ ies and . ; (ﬁc’pmposed project will not wor.c and will
corzue to degrade water quahty and, cnucalhabltat for the federally endangered tidewater goby and
souzermn steelhead trout. In addition, the rip-rap will require maintenance and ropair in perpetuity. each
time further degrading habitat and water qu.ahty Abloengmeered solution that restores some flo: adplain
conectivity and restoration of riparian vegetation ¥ would be more cost effective and would be consistent
wit the Coastal Act and.Malibu’s LocalGo&larI i‘lﬂ:,‘as mll &srwlrh ﬁlc ‘overall restoration effo 1 for
Maiiiu Lagoon and Surfrider Beach. N L

ez, e Bay has worked closely with the City of Mah'bu on numerous wastewater, stormwater, halibu
Lageon, and Surfrider Beach water quality issucs, Presently, a demonstration of our good faith Heal -
the X2y supported the Civic Center.conceptualy wa.étq_wateq and stormwater management plan and we
worked very closely with the city.on their m‘bfm mnt)if treatoent facility, In addition, Heal the Bay
speatzcaded the effort to complete the Malibu Lagoon Restoration:and Enhancement Plan. Any action
other than the denial of the project: proponent’ s,l\dl{[%m;.l}be detm;lenm,l to olr mumal efforts to rlean up
and + :store Malibu Lagoon and Surfrider Beach;; The,groszgenty) Fip-rap.bank; ‘stabilization has aleady
had : detrimental impact on Malibu Lagoon’s; natm:algego;m apd wate.rquahtyfor seven years. At thus
poin, the City shouldn’t consider any pID]CCt*ShO‘!'I ofafull—blm;stream ‘bank and xiparian buffe-
festoration plan with a mmgatlon componmt for hlstonc damages caused, by the emergency rip-ras bank
mod:fication. TR AN L it L agons vu-_uq R 1‘::-. Goaguey iy
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~ April 6, 2009 .
APR 7
Californla Coastal Commission ‘ R 2003
South Central Coast Area ' e CALFORNIA
89 South Californla t., Suit OASTAL COMMISSION
uth Califor e 200 . SOUTH CENTRAL COASY DiSTRiCT

Ventura, CA 53001
Via fax: (805) 641-1732

Oppusltiun to COP Applrmtiun No. 3-05-013 to permanently retain 500 Ilnearfeet of rack rip-raj:
revetment oh Malibu Creek at 3728 Cross Creek Road . !

Dear Coastal Commissioners:

"Heal the Bay has reviewed Application No. 4-09-013, submitted by the Marlposa Land Company, whic4
requests permission to permanently retain approximately 500 linear feet of rock rip-rap revetment
along the west bank of lower Malibu Creek. Heal the Bay urges the Coastat Commission to deny this -
application based on the detailed written comments we submitted on February 3, 2009 [Attachment .4)
and the concerns outlined below. The proposed project is in direct conflict with numergcus policies in - he
California Coastal Act, as well as the City of Malibu's Local Coastal Pragram {*LCP”), as it wilt negativet;
affect habitat that Is designated environmentally sensitive habltat area {(“ESHA").

. In our previous letter we raised concems that the subject stream bank should ke deslgnated ESHA, ard
therefore the proposed project should be designed to provide the most ESHA protection. The staff
réport states that this concern is addressed in section B of the staff report, yat that sectton has not been:
updated since the previous staff report on application 04-98-024,

Malibu Creek Is a USGS-designated blueine stream, which constitutes ESHA. Malibu Creek and [ts
riparian corridor are also designated as ESHA In the certifled Malibu LCP, Section 30240 of the Coasta.
Act requires that both ESHA and ESHA buffers be protected from development and activities that cawse
degradation. Heal the Bay has found through our Stream Team mapplng efforts that armored stream

- banks are one of three major causes of downstream bank erosion and sedimentation. In addition to<he
hardened stream bank, the proposed project atso features permanent subtnerged rip-rap within Mali»u

" Creek, which Is also discordant with City of Malibu LCP and-Coastat Act policles. Approval of a

permanent hardened revetment In Mallbu Creek and its buffer s inconsistent with the ESHA policies uf
the Coastal Act and the City of Malibu LCP, as it will cause further degradation of stream and riparian
habitat in this area. Instead, we support a bicengineered solution, as it will be the most protective of he
streambank, restore some fioodplaln connel:tivlty and restore riparian vegetation. .
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We also stated In our February 3, 2009 letter that the grouted rp-rap at an upstream storm drain outlst
and an adjacent fenced storage area are unpermitted and should be included in the scope of work for
the subject permit, Staff responds in the current report that this development Is, “is unrelated to the
project proposed in the subject permit application and In a location that Is outside the Commission’s
ratained jurisdiction.” Aerial photographs and planﬁing document schematics demonstrate that this

. area s, In fact, on part of the project applicant’s property, and is therefore subject to this permit
{Attachments B and C). Furthermore, it is unclear how that area would be outside of the Commission';
retained jurisdiction, as properties to the north, south, east and west of that property afl fall within the
Coastal Zone, o : '

The staff report and proposed permit fail to address the eméfgencv permit (Emergency COP No. 4-88
024-G) and assoclated development, which has been unlawfully.retained and contributed to water
quallty and hahitat degradation in the Mallbu Creek and 1agoon for the past 10 years. In addition, thi:
permanent rip-rap proposed within this application will reguire regular maintenance and repair, whic
\._uill further degrade habitat and water qualityin the Malibu Creek and Lagoon. We urge the Commiss on’
to deny this permit application and recornmend that a bioengineered solutlon be designed for this sit2.

A soft bioengirieered solution will be the most protective of the streambank, restore some floodplain
connectivity and restore riparian vegetation. Moreover, a bioengineered solution Is consistent with the
Coastal Act and the City of Malibu LCP, and will be the most cost-effective long-term solution for
stabilization at this site.

Sinceraly,

FA—

Sarah Abramsan Sikich
Coastal Resources Director

ex 13 d



Malibu Surfing Asseciation A non-profit organization PO Box 2683
Federal Tax 1D 95-4459007 Malibu, California
50265-7683 USA

ECEIVE
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CALUFORNIA

February 3, 2009 o O SRk FEDERAL EXPRESS

California Coastal Commission
South Central Coast Area

89 South California St., Suite 200
Ventura, CA 93001

Re: Agenda Item: Th2.6a |
Application No.: . 4-98-024

To Whom It May Concern:

Malibu Surfing Association was founded by members of the Malibu community more
than 40 years ago and we ar¢ intimately involved with the past, present, and future of
Malibu Lagoon and Surfrider Beach. Many of our members arc residents of the City of
Malibu and we are an cntirely volunteer association. We speak on behalf of our membcers
whose views represent those of the surfing community and the 1.5 million visitors 1o
Malibu Surfrider Beach who should be able to use this recreational resource without fear
of water borne illness. '

This letter shall constitute our objection to the California Coastal Commission Staff
Report and recommendations, related to the Mariposa Land Company Application (4-98-
024) for a permit to make permanent the 500 ft. stretch of riprap along the west bank of
lower Malibu Creek, at their site at 3738 Cross Creek Road.

We are joining in and concurring with Heal the Bay’s comment letter which is being
submitted contemporaneously. In particular, we believe that the Staff Report and
recommendations still fail to address the following:

1. The project, and the Coastal Commission’s review of it, still defends illegal
hardening of a streambank of Malibu Creek, which is designated as riparian
habitat ESHA (Ecologically Sensitive habitat Area) by all interpretations of the
Coastal Act and Chapter 3 of the City of Malibu LCP Land Use Plan. Even if this
area were not designated ESHA, it would still be well within the legally protected
100 ft. buffer of Malibu Creek;

2. The proposal of the plan to “create riparian habitat,” even with revisions by the
Coastal Commission, is a false one, for the following reasons:

a. The proposed 2:1 slope is still too steep to create viable habitat;

MSA LTR TO CA COASTAL COMMISSION 02 03 09 'e )(- I 3 L2
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February 3, 2009

Page 2
Re: Agenda ltem: Th2.6a
Application No.: 4-98-024

b. The idea that concreie riprap can support native riparian flora and fauna,

many of which depend on a sandy substrate, is absurd;

¢. Theidcatousca “geotextile filter fabric” as an underiay to the riprap
could cause potential additional problems to the environment, depending

on material used (many are plastic-based); and

d. The inclusion of only a handful of plant specics in the revegetall
docs not constitute “habitat”.

-

upstream and contiguous to the site;

4. Both the Coastal Act and the City of Malibu LCP Land Use Plan clearly state that
impacls 10 ESHA and buffer arcas 10 protect existing structures are allowed only
when there are no “feasible alternatives.” There are {casible alternatives to this

plan that have not been considered. One is the creation of a flood wall on the

existing parking structure, {o protect the entire property; and

on plan

3. The proposal still does not address the illegal fence and 400 {t. of riprap located

5. The current proposed plan could necessitate further impact 10 the creck, due 10

described consiruction activities.

Thank you for taking the time to consider our comments.

, Si_ll\lc!erdﬂ / \‘}
. y [ .
\ /Li /o
\ -

. Joseph S. Melchione, Chairman
\E {ironmental Committee
Malibu Surfing Association

JSM/so

MSALTRTOCA CO;\S‘!';\L COMMISSION 02 03 w
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MaHbu Surfing Avsociation A non-profit organization PD Box 2683
: Federal Tax 1D 95-4458007 Mabby, Calforsia
: 802557683 USA

msasuyrfing.org

April 7,2009 s VIA FAX AT: (805) 641-1732
P KGTAL COMMES e

Califomia Coastal Commission

South Central Coast Area

82 South California St,, Suite 200 ‘

Ventura, CA. 93001 - _ - . >

"~ Re:. ' Opposition to CDP Application No. 4-09-013 to permanently retain 500 linear .
feet of rock rip-rap revetment on Malibu Creek at 3728 Cross Creek Road

Dear Coastal Commlssmners

Malibu Surfing Asscclanon was founded by members of the Mallbu community more
than 40 years ago and we are intimately involved with the past, present, and future of
Malibu Lagoon and Surfrider Beach, Many of our members are residents of the City of
Malibu and we arc an entirely volunteer association. We speak on behalf of our members
whose views represent those of the surfing community and the 1.5 million visitors to
Malibu Surfrider Beach who should be able to use this recreational resource without fear
of water borne illness.

Malibu Surfing Association would like to join in on opposing the CDP Application No.
4-09-013 for the reasons set forth in Heal the Bay’s letter which is attached hersto for -
your ready reference.

Malibu Surfing Association

- JSM/so
Attachment

Ve Michae] Blum, President
: Malibu Surfing Association (via email w/attachment Michael.blum@gmail.com)

ec;  Sarah Sikich, Coastal Resourccs Director
: Heal the Bay (via email w/attachment: ggikich@healthebay.org)

LTR TCQ CALIFORNIA COASTAL COMMISSION 4 0%

ex. 1% &



February 3, 2009

California Coastal Commission

9 South California Street, Suite 200
Ventura, CA 93001

Re: Follow-up to Emergency Coasta! Development Permit No: 4-98-024, Placement of
Rock Rip Rap Along Lower Malibu Creck — DENY Permit Application

Dear Commissioners,

My name is Mark Abramson. I am the Director of Watershed Programs for Santa Monica
Baykecper. [ have been monitoring water quality, biological communities, and resloring stivam
and wetland habitats throughout the Santa Monica Mountains for more than 12 years. | have aiso
been commenting on this specific project for more than 10 years. This project remains relatively
unchanged despite the fact that the Coastal Commission has recommended that the applicant
restore the area and has denied the applicants previous Coastal Development Permits o/l the
rip-rap on this site. The Santa Monica Baykeeper strongly urges the Commission to deny staft™s
recommendation on CDP Permit Application 4-98-024 with 13 special conditions tv address the
unpermitted loose boulder rip-rap on the applicant’s properily that was instatled in 1998 us “an
emergency perait”, ‘

While the staff recommendations of the 13 special conditions improve the project they
are wholly inadequate and do not restore the streambanks of Malibu Creek and Lagoon and will
likely not work as staff intends. The staff reporl and proposed permit fails to address the 10 plus
years of with the emergency permit and water quality degradation of Malibu Creek and Lagoon
caused by the unpermitted rip-rap. “The project as proposed is not compliant with the Coastal Act,
the Malibu Local Coastal Plan LUP or LIP.

Additionally, staff has incorrectly stated that the project area in question is not ESHA.
We vehemently disagree with this unfounded assertion. The disturbances on this sitc have becn
~ wholly caused by the property owner and the site has been maintained purposely in this
unnatural state. Directly upstream and downstream of the project site Malibu Creek and Lagoeon
has intact riparian and wetland vegetation. If not for the activities of the landowner and the rip-
rap installed on the site, this location would also have extensive riparian and wetland vegetation.

Fa)
‘:!--,l,| S
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Additionally, this area supports and is critical habitat for two federally endangered fish species:
steelhead trout and tidewater goby. This deliberate degradation and destruction of ESHA should
not be validated or encouraged as the staff is proposing here with its recommendation 10 appiove
the CDP. -

.

In addition, the proposed permit does not address persistent Caustal Act violations that
have occurred on the same parcel and constitute impermissiblc encroachment into the stream
buffer area. These samé violations exacerbate conditions that cause 0f contribute 1o streambank
crosion and degrade water quality downstreai. The stalf report makes 10 recommendation 10
correct these violations.

The proposed staff solution to create planted rip-rap does not incorporate Proper
techniques or reflect current practices. Finally, the planting plan is woelully inadequale o
restore riparian habitat and ESHA buffer back to this site.

In short, the overall plan as proposed is inconsistent with existing Coastal Act policies
and the Malibu Local Coastal Plan; it will not function properly and will lead to further
degradation of water quality and habitat over the long lerm.

1. Background:

Rip rap does a poor job of stabilizing stream banks and causes or contributes o dow nstreun
crosion and sediment loading. Based on my specific experience in the Malibu Creck Watershed |
believe that the rip rap proposed by this project is a wholly inadequate approach to stream bank
stabilization in the Lower Malibu Creek.

{ have mapped over 70 miles of streams in the Malibu Creek W atershed and documented 987
individual vank armoring projects, of which 62% were failing or had failed. [oose boulder rip-
rap accounted for 403 of the mapped bank armoring projects and had o failure rate of 749", and
grouted or concreted boulder rip-rap accounted for 173 of the mapped bank armoting projects
with a failure rate of 68.2%. Armored stream banks were one of three niajor causcs of
downstream bank erosion and sedimentation identified in the Draft State of Malibu Creek
Watershed Report. (Luce and Abramson, June 2003). The data analyzed in that report clearly
demonstrated the ineffectiveness of bank hardening, especially rip-rap, as well as the damage
that armored stream banks cause to downstream 1eS0UICes.

I1. Noncompliance with Emergency Coastal Permit from September 1998 to present;
no mitigation or attempt to correct violations.

~ - .-
‘.J IR TR
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The emergency perniit (*Permit’} was granted by the Coastal Commission 12 profect struviures
during an emergency situation (E1 Nino) and was never intended to help the applicant avoid
meeting the conditions of the Coastal Act. Moreover, the applicant did not even meet the
conditions required in the Permit to make the emergency work permanent. The applicant 1s
therefore in violation of the Permit conditions and has been since September of 1998.

The intent of an emergency permit is not to allow for the permanent placement 0 f structures that
damage waters of the United States and fill wetlands. but to protect property during extreme
condilions using temporary measures. This is clearly in the Permit dated February 20, 199N,
Eimergency Permit Application Number 4-98-024-G, in Attachment 7. Page 2, Buliat Paint 4 and
“{mportant’” note.

IWithin 60 days of the date of this permit, the permittee shall apply for a regular Conesdal Pernni
(0 have the energency work be considered permanent. If no such application iv received the
emergency Work shall be removed in its entirety within 150 days of the date of this perntit witless
waived by the director.

IMPORTANT .

Condition # 4 indicates that the emergeincy work is considered to be temporary work done in
an emergency sination. If the property owner wishes to have the emergeacy waork become a
permaneit development, coastal permit must be obtained. A regular perntit would be subject
to all the provisions of the California Coastal Act and may be conditioned accordingly-

Bullet 7 on the same page slates:

The regular Coastal Development periit application shall inchde an analysis of all other
alternatives for shoreline, blff. or stream hank proiection prepared by a qualified engineer.

The applicant did not submit an application for a new Coastal Permit Lo muke the cmergeney
work permanent. Nor did the applicant conduct an analysis of all other alternatives [or sirgaim
bank protection. Instead, the applicant now, 11 years later, is trying lo make the rip-rap
permanent with this application, which also contains no real analysis of aliernatives, This is 1ol
consistent with the Coastal Act or the City of Malibu’s LUP or LIP.

Further, the staff report fails to recognize the serious impacts caused to the ecosystem by the
installation of the rip-rap in 1998 and the significant impacts that have occurred during the time
in which the applicant has been in violation of their temporary Permit (September 1998 10 date),
as well as ignores the requirement to comply with the provisions of the Permit and to correct the
situation. Allowing the rip-rap to become a permanent solution will degrade water quality and
habitat downstream including critical habitat for the federally endangered steelhead trout and

~
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tidewater goby. Exhibit 1 shows the map of this area: special notice should be paid o the streum
bank erosion downstream of the rip-rap at issue. This is a continual source of sediment loading 10
Malibu Lagoon. Fine sediments are considered a significant source of phosphates in the summer
months and contribute to eutrophication in the Lagoon (Malibu Lagoon Restoration and
Enhancement Plan, June 2005). The existing rip-rap on site is already failing (to¢ undercut) and

" this lateral and downward channel erosion further exacerbates sediment loading to Malibu
Lagoon. Malibu Lagoon is on the State 303(d) List of Impaired Water Bodies for algae,
cuﬁophication, and sediment.

Santa Monica Baykeeper requests the Commission require the applicant to address the entire
stream reach from the Civic Center Drain approximately 860 ft downstream 10 the Shell Drain
(Exhibit 4). Addressing the entire streambank is essential 10 a successlul stable lnal praject.
Additionally, we request that property owner be asscssed significant tines and pemaltios tar the
years of non-compliance and environmental degradation caused by this non-compliance. The
applicant has been in non-compliance for more than 10 years (over 3,650 days}. Fvenilihe

Conmission issued a minimum fine of § 500.00 dollars per day, ihe applicant would owe al leust
$ 1,825,000 as of today.

111, Failure to address adjacent unpermitted feneing and grouted rip-rap armoring
dircetly upstream contribute to the stabilization p roblem.

The proposed special conditions specifically exclude the grouted rip-rap and fence placement
directly upstream on the applicant’s property on the same parcel {Exhibits 1 through 3). hoth of
which contribute to bank erosion and bank failure downstream. It il three of thuse clements are
not addressed together, existing erosion and bank failure problems will continue to occur and the
resulting maintenance activities will continue to jeopardize water quality and habitat in the
Jagoon.

The attached 2004 and1997 and acrial photos (Exhibits 2 & 3 respeclively) clearty shows 1hat the
upstream fencing did not exist prior to the bank erosion. Further, a comparison of Lxhibit 2
taken in 2004 and Exhibit 3 taken in 1997 clearly shows the foss of vegetation that occurred
within the fenced area. The sieep bank that supports the fencing forces higher volumes and
velocity water to scour the stream bank contributing to its failure. As there is no mention of the
fencing in the temporary Permit, and there is no other Coastal Permit allowing this fencing. it
should be removed. Similarly, the grouted rip-rap upstream of the project (Exhibits | and 2)
actuaily deflects flows toward the project stream bank and likely induces scouring vl that hank.
Clearly, if the fencing and upstrean rip-rap elements ar€ ignored, there is an even isher
likelihood that the proposed stabilization will continue to fail.

,r oo
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We urge the Commission to require the property owner 10 address the entire stream reach lrom
the outlet of the Civic Center Drain to the Shell Drain approximately 860 fi. {Exhibit 4). The
restoration should include removal of the unpermitied fencing and all material storage in that
area. The restoration should require the reestablishment of the riparian vegetation and stream
ESHA buffer. Staff recommends laying back the streambank to a 2-1 slope. Creating a 3-1 slope
is more appropriate and better reflects the slopes of streambanks upstream and downstream of
the project site in this area. Additionally 2 3-1 slope would allow {or far superior energy
dissipation of stream flows and re-vegetation of the site.

1V. The current loose boulder rip-rap. grouted rip-rap. and fencine are in the riparian
FSHA and riparian buffer ESHA.

‘The existing unpermitied structures and proposcd reconumendations in the staff report conflict
with the following sections of the Coastal Act, Malibu's Local Coastal Plan, Land Use Plan.

Sections 30230 and 30231 of the Coastal Acl require that the biological productivity and the
quality of coastal waters and streams be maintained and where feasible. restored through among
other means, minimizing adverse effects of waste water discharge and entrainment, controlling
runoff, preventing depletion of ground water supplies and substantial interference with surface
water flows, maintaining natural buffer areas that protect riparian habitats, and mininisng
alteration of natural strcams. In addition, Scction 30240 of the Coastal Act states thal
cnvironmentally sensitive habitat arcas must be protected agamst disruption ol habitat vaiues.

423 State Development adjacent 10 ESHAS shall minimize impacts o habitat values
or sensitive species 10 the maximum exient feasible. Native vegetation buffer areas
shall be provided around ESHAsS fo serve as transitional habitat and provide distance
(minimum 100ft.) and physical barriers to human intrusion.

3 32 Channelizations or substantial alterations of streams shall be prohibited excepl
for flood protection of existing development where there is no feasible alternative
and bioengineering shall be preferred for flood protection over rip-rap channcls.

3.34 Bioengineering methods or sgoft solutions” should be developed as an
alternative to constructing rock revetments, vertical retaining walls or other “hard
structures” along lower Malibu Creek. 1f bioengineering methods are demonstrated
to be infeasible, then other alternatives may be considered. Any applications for
protective measures along lower Malibe Creek shall demonstrate that existing
development in the Civic Center is in danger from flood hazards, that the proposecd
protective device 1s the least environmentally damaging alternative. that it is sited
and designed to avoid and minimize impacts 10 the habitat values of the riparian

L
Ly

p.O. Box 10096 - Marina delRey - CA * 90295 | 310-305-9645 | Fax 310-305-7995 | wwvi.smbaykeeper.org
.



corridor along the creek and the recreational and public access use of State Park
property along the creek, and that any unavoidable impacts have been mitigated ©
the maximum extent feasible.

388 Buffer areas shall be provided around wetlands to serve as transitional habitat
and provide distance and physical barriers 10 human intrusion. Buffers shall be of
sufficient size to ensure biological inegrity and preservatiun of the wetland they are
designed to protect, but in no case shall they be less than 100 feet in width.

3121 Aleration or disturbance of streams or natural drainage courses of human-
made or altered drainage courses that have replaced natural streams or drainages an
serve the same function, shall be prohibited, except where consistent with Poliey
3.32. Any permitted stream alterations shall include BMPs for hydromodification
activities.

This project also is in conflict with the City of Malibu, Local Implementation Plan, Scction
17.9: Hydromodification, Paragraph B:

' Any channelization or strcam alteration permilted for one of these three purposces
shall minimize impacts (o coastal resources, including the depletion of groundwaler.
and shall include maximum feasible mitigation measurcs to mitigate unavoidable
impacts. Bioengineering, unless no feasible allernative exists, is the only acceptable
method of bank stabilization and flood protection for new development. and ib
preferred method for redevelopment. Where armoring of stream banks has failed.
streambanks shall be stabilized using bioengineered structures, upless no [easible
alternative exists. Any permitied stream alterations shall include BMPs such s
incorporating vegetation in structure design, deflecting flow from croding streann
Lanks, and reshaping the eroding bank and establishing vegetation.

V. Alternatives Analysis is inadequate and conflicts with Malibu's LCP and LUP.

It appears that al} the allernatives anatyzed were done either by Commission stafl and or the
environmental community and not the applicant. In fact, other than what the applicant has
proposed the project engineers state that all other alternatives are not feasible and-/or more
environmentally damaging. Santa Monica Baykeeper is currently managing the l.agoon
Restoration and Enhancement project on behalf of California State Parks and the State Coastal
Conservancy directly downstream of the project site. We had offered to include the Mariposa
Land Company's rip-rap area as part of our original design and engineering for the L.agoon
project but the property owner refused. Our engineers stated from their initial review that a
project could be designed using soft bio-engineering solutions at this location. No review {other

T
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than the applicant’s consultants statements} has been conducted that adequately excludes soft
bio-engineering. Also many of the other hybrid alternatives i.e. using geo-textiles, using rip-rap
in the tow flow channe! and re-vegetating the upper bank have been successiully used on larger
rivers ( Ohio River) with significantly higher stream velocities and scour. Finally, the stafl
recommendations.to plant the spaces between newly placed rip-rap is wholly inadequate and will
not work. There ar¢ specific techniques required when installing planted rip-rap 1o heller ensure
vegetation will grow and establish. These techniques have been employed on Las Virgenes
Creek upstream in the watershed and on Las Flores Creek in an adjacent watershed. We strongly
recommend that only soft bio-engineered approaches be employed at this site but even if the
Commission determincd that planted rip-rap was needed a firm that kKnows fow to design and
install this technique must be required. Additionally, we need to see an enginecred plan showing
how this technigue will be empioyed. Just describing it in a staff report is inadequate and
inappropriale.

We urge the Commission to require soft bio-engincering at the site. Natural vegetation NI
without armoring directly upstream and downstream of this location. Further, we are not
employing any armoring in the Lagoon project directly downsiream of the project site. The
foodwall/ soft bio-engineered alternative accomplishes both property protection and et
streambank restoration even though we believe that the Noodwall is unnecessary.

V1. The current design has not employed the use of large woody debris to detlect flows
from the streambank.

Santa Monica Baykeeper would strongly recommend that large woody debris be installed along
wwo locations adjacent 10 the streambank. The woody debris should be anchored 10 the bank
using the techniques in the Salmonid Habitat Restoration Manual produced by the California
Department of Fish and Game. Additionally, this woody debris should be placed facing upsiream
(0 deflect flows away from the streambank design and instatlation should follow the procedures
outlined in the Satmonid {abitat Restoration Manual produced by the California Department of
Fish and Game. This will have two beneficial effects: 1, It will help deflect Tlows way tfrans e
streambank while allowing the vegetation to become established and 2. 1t will provide instream
habitat for steelhcad trout and tidewater goby.

vii. The Commission should require a Hazard Analysis Critical Controf Point Plan
(HACCP) to prevent the transport of New Zealand Mudsanils (NZMS) to other
streams and watersheds.

Malibu Creek was identified as having NZMS in 2005 benthic macroinveriebrate samples. danta
Monica Baykeeper and the Santa Monica Bay Restoration Commission have conducted annual
NZMS surveys on Malibu Creek 2006-2008. NZMS have dramatically increased their density

o .
‘: LIRS H

PO, Box 10096 - Marind del Rey - CA - 90295 | 310-305-9645 | Fax 310-305-7985 ¢ voa SMbayEeepenong



and geographic distribution since they were first discovered. NZMS are easily ransported 1o
uninfected waterbodies by atiaching themselves 10 clothing (especially foota ear) and eyuipaet
and hitching a ride 1o a new waterbody. NZMS have been recorded in densities greater than
500,000 organisms per Square yard and simply outcompete our native benthic
macroinvertebrates, such as dragonflies, which are a critical food source for fish and other
aquatic wildlife. NZMS reproduce asexually or through cloning; it only takes one snail Lo start a
new colony.

It is strongly recommended that measures be implemented to prevent the spread of this NOXI0Us
invader, Clothing and footwear should be frozen for 48 hours after having contact with the
stream. Construction workers must be required to strictly follow this protocol. Additionally, any
equipment that has contacted the stream including hieavy cquipment should be pressure washed,
steam cleancd and allowed to thoroughty dry out foy 72-hours before being transported 10
another site. Requiring all contractors to complete a HACCP plan that is then approved by the
Commission who understand how NZMS ar¢ transported is essential. Santa Monica Baykeeper
and the Santa Monica Bay Restoration Commission are happy (0 review any HNACCP plans,

vIiI. Conclusion

We urge the Commission to deny this permit. The C'DP, even incorporating commission
staff recommendations for ihis site, is wholly inadequate and is in dircet conflict with e State
Coastal Act and Malibu’s own Local Coastal Plan LUP and LIP.

The project site is within Malibu Lagoon, one of the few remaining coaslal wetlands n
Los Angeles County. Significanl financial resources and invesument have been spent and will be
spent in the near future by the State to improve water quality and enhance habitat at Malibu
Lagoon and Surfrider Beach. Further, the project site was considered one of the highest priority

 restoration sites to enhance Malibu Lagoon throughout the G-year planning, facilitation, and
design process that culminated in June 2005 with the Malibu Lagoon Restoration and
Enhancement Plan. In fact during the creation of the Lagoon Restoration and Enhancement Plan,
the applicant refused 1o have the consulting team research and present other solutions for this
site.

As proposed the project will continue to degrade water quality and eritical habitat for the
federally endangered tidewater goby and southern steelhead trout. In addition. the rip-rap will
require maintenance and repair in perpetuity, each time further degrading habitat and water

- quality in the Lower Malibu Creek and Lagoon. A bicengincered solution will be the most
prolective of the streambank, restore some floodplain connectivity and restore nparian v cuctation
_ all critically needed to restore stream function and natural processes in this area. Morcover,
soft bioengineering will be more cost effective and is consistent with the Coastal Act and
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Malibu’s Local Coastal Plan. as well as with the overall restoration elTort for Malibu Lagoun and
Surfrider Beach. ' '

The emergency rip-rap bank stabilization has already had a detrimental impact on Malibu
Lagoon’s natural resources and water quality for more than len years. Al this point, the
Commission shouldn’t consider any project short of 2 full-blown stream bank and riparian bu frer
restoration plan that encompasscs the entire approximate S60 fi. stream reach (Exhibit 4) with 4
mitigation component and fines for the historic damages caused by the emergency tip-rap bank
modification. The proposed project even with staff recommendations fails to accomplish this.
Conscquently, the application for CDP should be DENIED.

We appreciate the opportunity lo comment on this CDP.

Sincerely,

%z%ff

Mark Abramson
Director of Watershed Programs
Santa Monica Baykeeper
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Apul7, . SOUTH GENTRAL COAST BISTRICT
California Coastal Commission "
South Central Coast Area
89 South California St., Suite 200
Ventura, CA 93001

Re: 0pp051t10n to CDP Application Ne. 4-09- 013 to permanently retain 500 llnear feet of rock rip-rap
revetment on Malibu Creek at 3728 Cross Creek Road

Dear Coastal Commlssmners
Santa Monica Baykeeper (SMBK) has reviewed Apphcatlon No. 4-09-013, submitted by the Manposa Land
Company, to permanently retain approximately 500 linear feet of rock rip-rap revetment along the west bank of
lower Malibu Creek. SMBK urges the Coastal Commission to deny this application based on the detailed

" written comments we submitted on February 3, 2009 (Attachment A) and the concerns outlined below.

In 2005, State Parks and the California Coastal Conservancy offered to include the specific parcel subject to
CDP Application No. 4-09-013 as part of the comprehensive Malibu Lagoon Restoration project at no cost to
the project applicant. The larger Malibu Lagoon Restoration project design involved substantial engineering and
monttoring that could have included the subject parcel resulting in a restored and fitlly-functional stream bank.
Inexplicably, this offer was repeatedly refused by Mariposa Land Company and the parcel did not become part

- of the larger restoration effort. This resulted in continued degradation of water quality and sedimentation to the
Malibu Creek and Lagoon ESHA, potentially impacting two federally endangered aquatic species (Tidewater
goby and Steelhead trout). The Coastal Commission should not allow the perpetuation of this continued -
disregard and violation of the Coastal Act and the authority of the Commission to protect our coastal resources

from pollution and ill-conceived development. Mariposa Land Company’s CDP Application No. 4-09-013
should therefore be denied.

The p'roposcd PIOj ect is in direct conflict with numerous policies in the California Coastal Act, as well as the
City of Malibu’s Local Coastal Program (“LCP”), as it will negatively affect habitat that is designated as
ESHA. In our previous letter we raised concerns that the subject stream bank should be designated ESHA, and
therefore the proposed project should be designed to provide the most ESHA protection. Although the staff
report states that this concem is addressed in its section B, that section has not been updated since the staff
report on the previous application 04-98- 024 and in fact no new information regarding ESHA has been added.

" Malibu Creek is a USGS—designated blue-line stream, which constitutes ESHA. Malibu Creek and its Tiparian
corridor are also designated as ESHA 'in the certified Malibu LCP. Section 30240 of the Coastal Act requires
that both ESHA and ESHA buffers be protected from development and activities that cause degradation.
Surveys that I conducted throughout the Malibu Creek Watershed document that armored streambanks are one
of three major causes of downstream bank erosion and sedimentation. Moreover, these types of armoring have
the highest rates of failure of any type of stream bank armoring projects (74.9 % failure rate for loose boulder
rip-rap and 68.2 % for grouted rip-rap). In fact, the exact same streambank subject to this permit application”
was previously rip-rap before it failed during the 1998 storm events.
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Tn addition to the hardened streambank, the proposed project also features permanent submerged rip-rap within
Malibu Creek and Lagoon, which is undoubtedly ESHA and is designated critical habitat for the federally
endangered Tidewater goby and southern Steelhead trout. Approval of a permanent hardened revetment in
Malibu Creek, Lagoon, and their buffers is inconsistent with the ESHA policies of the Coastal Act and the City
of Malibu LCP, as it will cause further degradation of stream, wetland, and riparian habitat in this area. Instead,
we support a bioengineered solution, as it will be the most protective of the streambank, restore some floodplain
connectivity and restore riparian vegetation. - ' '

In our February 3, 2009 letter we also pointed out that the grouted rip-rap at an upstream storm drain outlet and
an adjacent fenced storage area on the same parcel owned by Mariposa Land Company are unpermitted and
should be included in the scope of work for the subject permit (Exhibit 1 and 2). It is highly unlikely that the
project as described in the CDP application will be successful if the upstream grouted rip-rap area that currently
is putting pressure on the proposed area downstream is not addressed. This entire contiguous stream reach must
be sloped back and restored if the project is to succeed.

Staff responded in the current report that this development “is unrelated to the project proposed in the subject
permit application and in a location that is outside the Commission’s retained jurisdiction.” Aerial photographs
and parcel data gathered from the City of Malibu clearly shows that this upstream area is on the same parcel and
is therefore subject to this permit (Exhibits 1 and 2). Furthermore, it is unclear how that area would be outside
of the Commission’s retained jurisdiction, as properties to the north, south, east and west of that property all fall
within the Coastal Zone. The staff report and proposed permit fail to address the emergency permit (Emergency
CDP No. 4-98-024-G) and associated development, which has existed unpermitted and has contributed and
.continues to coniribute to water quality and habitat degradation in Malibu Creek and Lagoon for more than 10
years. In addition, the permanent rip-rap proposed within this application will require regular maintenance and
repair, which will farther degrade habitat and water quality in the Malibu Creek and Lagoon.

.We urge the Commission to deny this permit application and recommend that a bioengineered solution be
designed for this site. A soft bioengineered solution will be the most protective of the streambank, restore some
floodplain connectivity and restore riparian vegetation in Malibu Creek and Lagoon. We sirongly object to the
lack of alternatives analysis and the heavy reliance of the Coastal Commission Staff on the project applicant’s
engineer. In addition, the entire contiguous stream reach must be addressed to ensure the success of the project
and protection of the ESHA. In order for the Coastal Commission or the public to truly evaluate the impacts of
the project as proposed by either the project applicant or the Commission Staff actual engineered drawings, and
a fully thought-out planting plan should be provided for review, A bioengineered solution is consistent with the

‘Coastal Act and the City of Malibu LCP, and will be the most cost-effective long-term solution for stabilization
at this site. : ' '

~ Sincerely,

Mark Abramson _
Director of Watershed Programs
Santa Monica Baykeeper
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RESOURCE CONSERVATION DISTRICT
OF THE
SANTA MONICA MOUNTAINS
30000 MULHOLLAND HIGHWAY AGOURA #iLLsi CALIFORNIA 91308 -
“MAIL: P.0. BOX 638, AGOURA HILLS, CALIFORNIA 91376.0638

APoliticﬁl Subdi ision - (818) 597-8627 FAX (818) 597-8630 :
of the State of Culifornia ' : BOARD OF DIRECTORS
_ DENNIS WASHBURN
DANIEL €. PREECE Mm Mugg
Exccutive Officer i A R mwg‘ao _
: D E. L [ (AN STEVEN ROSENTSWEIG
. - CAROL FELIXSON
Aprit 7, 2009 LPR O 8 2008 NANCY HELSLEY
California Coastal Commission EALH Ut
! . COASTAL COVMISsiony .
South Central Zoastal Area ENTRAL GOASTDTRIT

89 South Califomia St., Suite 200
Ventura, CA 93001
Via fax (805) «41- 1732

RE: CDP Apylication 4-98-024: Rip-rap revetment on Malibu Creek at 3738 Cross Creek Road
'Dear Coastal  ommissioners: B |
The Resource «onservation District of the Santa Mqr’;ica Mountains (RCDSMM) has reviewed the Coastal
Development 'ermit Application 4-98-024 subinitted by the Mariposa Land Company, concemning the
permanent placement and continued maintenance of an approximately S00-foot linear riprap revetment along
Malibu Creek. Our organization previously commented on this project in 2005 (Appendix A) and our chief
concems remain the same.

As already emyphasized by Heal the Bay, the project does not comply with Section 30236 of the Coastal Act:

“Channelizations, dams, or other substantial alterations of rivers and streams
shall in :orporate the best mitigation measures feasible, and be limited to (1)
necessary water supply projects, (2} flood control projects where no other
‘method for protecting existing structures in the floodplain is feasible and whese
such pr.tection is necessary for public safety or to protect existing
development, or (3) developments where the primary function is the
improvament of fish and wildlife habitat.”

In fact, the pro; 2ct has not conducted a thorough study of bioengineering alternatives. Furthermore, the
existing rip-rap may diminish habitat of local federally endangered species, the tidewater goby (Eucyclogobius
, newherryi) and southem steelhead trout (Oncorfiprichus mykiss). The RCDSMM has been active in the
- conservation aiid management of the populations of tidewater gobies and southem steelhead trout within
Malibu Creek #nd Lagoon since the lagoon restoration commenced in 1984,

,ealsl?j
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Tidewater Guby _ .
The proposed rip-rap occurs within the lower portion of Malibu Creek, which is within the “LA-1: Malibu
Lagoon” unit a 64-acre critical habitat unit designated by the U.S, Fish and Wildlife Service, outlined in the
~ -“Revised Designation of Critical Habitat.for.the Tides atex Gobyg Final Rule”(Volume 73, No. 21), ‘
- (AppendixC) - i T Bi o ULEE Y SR A -

'LA-1 is one of the two remaining extant populations'of the tidewater goby within Los Angeles County, both

. of which have been designated as critical habitat uriits."Fhe LA-1.unit containsithe’biological features that are
. cssential tothe conservaltio bf the species; or its Pribiany Constituént Eleinénts (PCEs). According to the
- Final Rule, the PCES for this species are the followidgsr ' | 1+ % 2R ' A

) G pbdEg oo S RN .

‘L. Persistent, shallow (in the range of about 0.1 to 2'm), still-to-slow-moving, aquatic habitat most commonly
ranying in salinity from 0.5 ppt to about 10 to 12 ppt, which provides adequate space for normal behavior
and individual and population growth; _ . L
Suttrates (e.g., sand, sift, mud) suitable for the construction of burrows for reproduction; A
Submerged and emergent aquatic vegetation, such as Potamogeton pectinatus; Ruppia maritima, Typha
lati;olia, and Scirpus spp. that provides protection from predators; and _
4. Presence of a sandbar(s) across the mouth of a lagoon or estuary during the late spring, summer, and fall that

- closes or partially closes the lagoon or estuary, thereby providing relatively stable water levels and salinity. -

o

. Malibu [agoon contains PCEs 1, 2 and 3, although their precise location during any particular time period may
- change in respcnse to seasonal fluctuations in precipitation and tidal inundation,

In June of 200:, the RCDSMM, in partmership with Heal the Bay, conducted a survey of tidewater gobies in
Malibu Lagoor (see Appendix B) and observed over 400 individuals. A total of six sample sites were selected
to provide an overview of all potential habitat types in the lagoon, except for the deep thalweg in the center

- (which was toc: deep to seine effectively). Sites conform to those proposed for continued post restoration

. monitoring, plus a known tidewater goby site upstream of the PCH bridge (T GI). Seining was conducted in

conformance t the pre and post project monitoring blan protocol, as noted in the Draft Malibu Lagoon

- Monitoring Piax, the Lagoon Restoration and Enlmncéﬁicnt Project Mohitoring Plan, and the Lagoon

rrarersr i

Restoration and. Enhancement Quality Assurance P;O_]eCt Plan.

Southern Steeihead Trout _
The project sitc: is also within federally designated critical habitat for the Southern California Evolutionary
Significant Un? of endangered southern steelhead trout - (Appendix D). Presence of individuals has also been
. well-document::«d by RCDSMM biologists upstream of the existing rip-rap along the west bank of Malibu
Creek. Monthly snorkel surveys of Malibu Creek, conducted by the RCDSMM since 2001, have found that
steelhead trout utilize pools along Malibu Creek up to the pool just below Rindge Dam.

Steelhead PCE.. include:

1. Freshwater spawning sites with water quantity and qualityconditions and subsirate supporting spawning, incubation
and larval development. _ : ' :

2, Freshwater rearing sites with water quantity and floodplain connectivity to form and maintain physical habitat
conditions and support juvenile growth and mobility: water quality and forage supporting juvenile development; and
natural cove: such as shade, submerged and overhanging Jarge wood, log jams and beaver dams, aquatic vegetation,

. large rocks and boulders, side channels, and undercut banks. © |

3. Freshwater rigration corridors free of obstruction with water quantity and quality conditions and natural cover such
as submerge | and overhanging large wood, aquatic vegetation, large rocks and boulders, side channels, and
undercut bar <s supporting juvenile and adult mobility and survival,

LR S T
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" 4. Estuarine a eas free of obstruction with water quality, water Quantity, and salinity conditions supporting juvenile
and adult pliysiological transitions between fresh- and saltwater; - :

5. Nearshore r:1arine areas free of obstruction with water quality .and quantity cond
invertebrates and fishes, supporting growth:and mat JORS b vt we ST A

A |3 PE

6. Offshore muzine areas withiwater <;|1.|alltyl

i A1 e

Conclus_i_on.. o

IR ) Iy} Where another federal permit

& A0S0 ANy o _ ugiice of a Regional Geriéral |
neetlforia Sedtlbal 7 donsiltation withitis 13IS: Fish and Wildlife.

sheriesService (NMES). THEUSEWS inanages impacts to'the .,
pecies; inclading the'sotidiem ‘steelhead trout. Thé

and NMFS have reviewed the project in order to

THEW

properly addre-s these issues.

We request that the applicant be required to analyze bicengineering alternatives to the streambank stabilization

along the exist:ng rip rap structure. Bioengineering is a well-founded restoration method, encouraged by the
_Natural Resow ces Conservation Service (NRCS) in situations where it is a technically sound restoration

method as a substitute for the more frequently used methods (rip-rap revetment, etc.) that are much less

desirable from an environmental perspective. Bioengineering techniques have been proven to provide valuable

fish and wildlis s habitat, along with improving water quality rather than diminish it Like traditional

approaches, - Co

The RCDSMM appreciates the chance to comment on this CDP application. We ask that the Coastal

" Commission requires the replacement of the existing rip rap with a bioengineered alternative, and deny the
current applicasion. Further analysis of more sustainable erosion control systems are necessary, and
appropriate wildlife agericy Teviews/perinitsshould be Suighit for fellétally endangiéred specics impacts, if not
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Planmng Dmsmn
 Atm: IS No. 03.003
23815 Stuart Ranch Road
Malibu, CA 90:65

IS No., 0M03 ;5;138 Cross Creek Road

Dear Raneika B ooks-McClam,

_ The Resource C.mservation Dlstnct of l.he
comments on IS No. 03-003 and Mitigated Negative: it
continited maint-nance of an apprommately 500-?&:‘11}1&:*
concemns: e

“.

L.

2. fox impacts to federally

b}1 7 Ml . ? \ Ya . '1
endangered species pnasent at site: ﬂwTidewarerGDby and Southem Stee:lhead Tmut.

-.3. . The proyosed: mgmng’jnagteuancé"w :
 typeofi mks;dehardmonng mﬂé@f

Jani thi species
and mvnbnmenta]ly sound solution to future high water events.

measure dees not pmvzde a sustainable’

4. Altemal ve erosion solutions, such as nprap removal and re-sloping with a deeply-rooted vegetated buffer, are
not anal:zed in the MND. As such, the MND'is in violation of CEQA for not providing an analysis of an
environ:: lentally superior altematwe.

5. The proj:osed addition of topsoil and plantings-inio gaps- in the nprap will fail to allow root contact with the
slope so |, resulting in shallow-footed plintings ‘Which may easﬂy dié atid/or wash’ away dunng flood events.
- Vegetatian should be planted directly into re-contoured slope substrate (which requires riprap removal}, thereby
. creating 2 strong root network to fortify bank against erosion. This is the most sustainable solution requmng the
Ieast ma ntenance and least 1rnpact to the Tldewater Gob}r and Steclhead Tmut habltat. _

Thank you for li-tening to our concemns w:th this’ pro_;ect. "I‘hé RCDSMM asks Ma!:bu to tlot approve the MND as jt
appears. _Further analysis of more sustainable érosion control’ Systefns are necessary apprdpnate wildlife agency permits
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SIERMAN L, STACRY 1111 BAYSIDE DRIVE, SUITE 150 - (949)219-2000
Lisa A Waanniry : CORONA DEL MAR, CALIFORNIA 92625 ¥AX
MREBEMS g.r TIMPSON . (342)219-9908
« JTACHY
KvpsrLY RiB
S ) ECEIVE
APR 6 20[19
CALIFORNIA
COASTAL CoMMissRgreh 31, 2009 _ Th 9¢
SOUTH CENTRAL COAST DISTR]CT
-Comm:ssxoners
California Coastal Cnmmmsmn
45 Fremont Street, #2000
Juan Framcisco, California 94105
Re:  Application for Permit No. 4-09-013 (Mariposa Land Company)
intenance of tection along Malibu i
Dear Commissionsrs:

On Wednesday, April 9, 2009, T will appear before you on behall of Manposa L.and
Company, the Applicant in Application No. 4-09-013, for the public hearing on its Application

_. to maintain the existing rock bank protection along its property immediately north of Pacific

Coast Highway on the wost bank of Malibu Creek, The Staff Recommendation cffectively
. denies the Application and requires the Applicant through Special Conditions to remove the
existing rock bank protection, grade the bank of Malibu Creck, and replace the rock over & filter
fabric on the newly graded bank. The net change for this extraordinary measure is a minor
relocation of the rock at an unfeasible cost.

The rock bank protection has been in place for more than 30 years. No adverse cffects
from the existence of the rock bank protection have been observed or documented. The rocks
were lawfully instafled based upon un Gmergency Permit issued by the Executive Ditcctor and
appropriatc Army Corps of Enginecrs procedures. The smergency arose in Febrnary of 1998

. when significant heavy rainfall caused unanticipated erosion. The high waters of Malibu Creck
removed up to 20 fect along the Applicant’s property adjoining the Cross Creek Plaza Shopping
Center. ) _

Observing the extreme erosion on its property, the Applicant was concemecd that it may
have liability to the shopping center owner if jt did not iake reasonable steps to prevent further
crosion to prevent the shopping center from being damaged. Before 1981 a property owner was

_protected from Hability because the property owner owed no duty to adjoining owners to prevent
damagg from natural conditions. However, a Califomia Supreme Court ruling in 1981 placed
thal protection in doubt. A property owner might owe a duty of care 1o assure that natural
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conditions on its property do not’damage adjoining property when those naturat conditions can
be reasonably correcled. Sprecher v. Adamson (1981) 30 Cal.3d 358. Unsure as to its duties and

unwilling to tisk liubility, the Applicant elecled to purchase and place rock to protect the bank at

a cost of $60,000 rather (han risk damage to the adjoining Shopping Center.

. The rack was casefully placed by an cxpcnenced contractor and has functioned without
failure, deteriotation or harm for more than 10 years. Although comments in the Staff Report

and by opponeats claim that the rock was “uuengmeemd” or “temporary”, subsequent evaluation

~ of the placement of the rock by professional engineers has found no basis on which to criticize
the rock bank protection. An experienced coniractor instatied it without the bencfit of the prior
stamp of an engincer. This is not & basis for finding it inadequate. 1t is currcntly approved by
. engineers for the Applicant, the City of Malibu and Army Corps of Engincers, Moreover, the
rock bank protection has successfully functioned as intended since installation. When installed,
the Applicant certainly did not look upon the 1400 tons of rock astemporary.

The Applicant followed the proper procedures by sceking and receiving an emcrgency
permit. This application is a follow up for thal emergency permit. Before this application could
be made, Staff required that the Applicant obtain numerous engineering and environmental -
studies and obtain approvals from the City of Malibu, California Department of Fish & Game
and U.S. Army Corps of Engineers. Each of these agencies asked for additional work as did the
Commission Staff. This took considerablc time.. Ulumatcly, all other agencics gave approval to
. maintain the rocks as existing.

: Staff now recommends that the rock buank protection be removed only for the same rock
to be put back in substantially the same location after limited grading of the bank and the
placement of a filter fabric. The rocommended mitigation by revegetation is the same as the
Applicant proposes. The change proposed by Staff comes at a cost of more than $1,000,000. As

‘will be shown below, taking the rock out (much of which is below water) and grading the bank is
far more difficult, and causes substantially more environmental harm, than the original
placement of the rock on the existing bank in 1998. It is not feasible for the Applicant to make .
such an expenditure 1o to protect the shopping center (wluch it does not own) while at the same
time being required to intentionally excavate its owp property.

L. Ige Staff Agrees That Under the Colstal Act, the Applicant is Entitled to
Protect the Malibu Creck Bank and that Rock is the Appropriate Method of_

" Protection but off Requires a Revision to the Project which is Not ible,

The StafT and the Applicant are in agreement on the two critical points which support
approval of a rock wall to prevent erosion. First, the erosion of the bank of Malibu Creck in the
vicinily of the Shopping Center poses a serious risk to the firc lanes, septic disposal field and
buildings of the Shopping Center. Second, the placement of rock on (he bank is the least
environmentally damaging alternative to protect (he bank. Staff agrees that the rock placed by
the Applicant provides protection to the hank. (See, Memorandum of T.esley Ewing, Staff

i3 h
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Report Exhibit 11.) Staff also agreces that the revegetation plan for mitigation proposed by the
Applicant is reasonable. (Sec, Memorandum of Jonna Engel, Stafl’ Report Exhibit 12.) The
exsential differcnce is whether the slope of the face of the rock can average 1.7 to 1 (the
Applicant’s position) or must be not less than 2 to | (the Staff position).

The cstablishment of a rock wall to protect the bank is permitied under Public Resources
Code Scction 30236 as 8 “flood coritrol project where no other methed for protecting existing
structures in the flood plain is feasible and where such protection is necessary for public safely or
{o protect existing development.™ There is no dispute that the west bank of Malibu Creek north
from the Pacific Coast H:ghway bndgc has become "iubjccl to severe erosion over the past 35

- years.

- In the enclosed booklet under Tab 1 is a series of photographs from 1962, 1977, 1981 and
2000. In 1962, the coursc of Malibu Creek was essentially straight [rom the vicinity of the Cross

Creek Road crossing to the Pacific Coast Highway bridge. (See also, Staff Report, p. 12-13.)
‘The 1962 photograph also shows how much land lay beiween the course of Malibu Creek and

the Shopping Center properly line. Over the next 35 years, dccretion on the west bank of Malibu

- Creek to the north and accretion on the east bank of Malibu Creek on the southern end of this
course created a significantly curved watercourse. The curve moved {he main channel info a
direct line with the Applicant’s property and the Shopping Center. Substantial rains in 1998
gave the Malibu Creck watets the power to erode the bank by 20 feci as the creek was forced to
turn almost 90 degrees to go under Pacific Coast Highway bridge.  The Staff agrees that the
protection of the bank is necessary to protect existing development. (Even if the Shopping
Center were not threatcned, the Applicant has a right to protect its own land from erosion. To
the extent the Coastal Act, or the Commission in administering the Coastal Act purports to

- prohibit such protection, results in a taking of the Apphcam s property by the State without
compensauon ) Lo _ o

. The Staff also agrecs that no method for prolecting existing structures will work and is
feasible other than a rock bank protection. However, the Staff Recommendation, at

- extraordinary cost which is not feasible, requires that the rock be removed and then put back
again with very small change in the final result, Here the alternative design in the Staff
Recommendation fails to meet the requirements of Scction 30236 that the alternaiive design be

- “feasible”. Fcasible is defined in Public Resources Code Section 30108 as “capable of being

* accomplished in 8 successful manner within a reasonable peried of time, taking into account

" environmental, economic, social and technological factors.” As detailed below, the adverse
environmental offects of the Staff Recommendation, the cconomic demand upon the Applicant
and the technologiesl difficulty of dewatering the site in order to carry out the Staff
Recommmendation, all demonstrate that the Staff Recommendation is not feasible.

13k
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2. The Stiﬂ Recommendation is Not the Least Environmentally Damaging

Alternative,

The Staff and the Applicant disagree on whether maintaining the rock bank protection as
the Applicant proposes, or removing and then replacing the rocks as the Staff recommends, is the
: least environmentally damaging alternative. By Special Conditions, the Staff wants the existing
rock bank protection to be removexl, the bank graded back (0 a slope not more than 2 to 1, a filter
blanket placed over the newly exposed soils and the rocks replaced. Mitigation with willow and
other planting already proposed by the Applicant is also required.

: Under the Coastal Act, the Commission can only adopt the StafY altcrnative if it finds that
it is both feasibie and the lcast environmentally Jamaging alternative. The Staff Report has littlc
analysis of the impacts of its proposal and is inadequate as a CEQA document. The evidence
shows that leaving the existing rock bunk protection in place and mitigating with a revegetation
plan as proposed by the Applicant is the least environmentally damaging alternative. This is _
supporied by the reports and studies prepared by the Applicant’s engineers and ecologists and by
COMRITION SENSC. '

The evidence will not support the Staff Recommendation. A coffer dam along a 500 foot
pottion of Malibu Creck, pumping out the water to allow access to remove the rocks, removal of
the rocks, grading of the bank, placing a filter fabric and replacing the rocks only a few feet away
from where they were before removal, with the satic mitigation the Applicant proposes, is not
the least environmentally damaging alternative. '

a. The Stafl Alternative Creates Adverse Enfimnmental Effects and an
Enginecring Solntion that will be Less Effective.

_ . The Staff Alternative is based upon & theory that having the racks at a slope not greater
than 2 to 1 will be more like a natutal bank and will cnhance the polential success of the
mitigation measures. The Staff claims that the majority of the rock is placed at 1 to 1 slope .
angle. This figure was {aken from an estimate based on personal observation by a consuiting -
biologist in 2000. This observation was demonstrated 10 be inaccurate, but it is cited repeatedly,
and wrongly, as true. Tn 2008, the staff required a detailed survey of the rock bank protection.

* This was performed by David Grimes, a Jicensed surveyor with Grimes Engineering. The survey
showed that the majority of the rock was laid at an angle closer to 1.7 to 1 with the siccpest at 1.3
to 1 and the leastat 2.1 to . Engineer David Jaffe made the slope celculations which are shown

- on Applicant's Exhibit, Tab 2. A comparison of the Staff Calculation of slope as shown on Staff
Report Exhibit 6 is contained on the engineer's calculations and in each case shows the Staff

~ caleulation to have exaggerated the slope of the existing rock, :

(2h
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i. emoan Grading and Replacement of the Rock will Have Adverse
ental Effects.

'lo remove the rock, grade the bank, and replace the rock as required by the Stafl
Recommendation will have adverse environmental effects and will risk other significant adverse
environmental effects which the Staff Report fails to recognize or analyze. The Commission
must understand what it is approving if it accepis the Staff rccommendation, The existing rocks
will need to be removed and stockpiled. Half of the rocks are below the normal waterline and
cannot be removed without removing the water from the area of work. In order to have the arca
of work accessible, it is necessary to have a coffer dam built of sheet pilings within Malibu
Creck paralic] to the shore, about 20 feet from the bottom of the rocks. A pile driver suspended
from a crane or backhoe would drive piles into the creek hed to creatce the coffer dam.,

Onge the coffer dam is in place, the waier trapped behind the cofferdam would need to be
pumped out over the cofferdam and back into the Creek and Malibu Lagoon. A coffer dam:
cannot prevent leakage so pumps will necessarily operate continuously throughout the time of
the work, estimated to be at least 6 weeks. From the top of the bank, equipment would lift the
rocks (with a median weight of 4 tons each) and carry them to a location 0 stockpile. Tifling the
rocks is far more difficult than placing them and often requires massive chains munually set
around each rock, With chains in place, either backhoes or cranes are necessary to lift the rocks.

. Once the rocks have been removed, large backhoes would grade back the bank 10 the
Staff*s desired 2 to 1 slope. Then a filter blanket would be laid over the bank and the rocks
would be returned. In order to avoid demage to the fifier blanket, placing the rocks is again more
difficult than the original 1998 placement, Willow plantings through holes cut in the filter
blanket would then be done as mitigation, The coffer dam would be removed. This is generally
done by vibrating the pilcs to loosen the piles from embedding in the creek bottom. An
illustraion of the elements necessary to carry out the Staff Recommendation is included as
Applicant’s Exhibit, Tab 3, where the coffer dam, various heavy equipment and dewatering
pumps are shown. ,

The Staff Report does nothing to analyze the environmental effects of this recommended
alternative. The Staff Report brushes off the adverse environmental effects with a few sentenccs
acknowledging, but not analyzing, these adverse effects. See, Stafl Report, p. 25. The

‘reasonably foresecable adverse effects are as follows,

: First, the Taid hack configuration of the rocks will increase sediment transport potential as
compared ta the cxisting configuration, thercby eroding the creck bottom at (he basc of the slope.
- PACE Engineering conducted a SAM Sediment Hydraulic analysis based on Army Corps of
Engineers models and determined that the change recommended by the Staff would increase the
* transport potential for sediment passing the location. This allows sediment to be removed
without replacement, resulting in a nct deepening adjoining the rocks. It will also increase the
potential for sediment catering the Malibu Lagoon, an adverse effect. '

o {3 h
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Second, the laid back configuration of the rocks will increase flood potential because it
. does not contain the creek waters as effectively. PACE Engineering conducted a HEC-RAS
(Corps of Engineers River Analysis System) analysis of the change from laying back the slope
“even the small degree required by the Staff Recommendation. The analysis showed that there
would be an increase in the potential for flooding beyond the rocks of up to 0.9 fect. (See
Applicant’s Exhibit, Tab 4.)

Third, In addition to the permancnt increase in sediment transport potential, installation
. of the coffer dum, cven with carefully desipned BMP?s, and reduction of the width of the creek,
will adversely aﬁect the sediments carried in the stream. Dcwatering and then removal of the
coffer dam by vibration will have an additional effecl. The addition of fine sediments to Malibu
Lagoon will affcct watcr quality and decrense water infiltration through the sand bar. This may
- place the sand bar in jeopardy of premature breaching as water builds up behind the bar.

Fourth, there are adverse biological impacts {o engendered species. The tidewater goby
bas been transplanted lo the Malibu Lagoon and estuary where it had a natural kabitat. Its range
extends up to the Tocation of the rocks. Without any consultation with the U.S Fish & Wildlife

Service (which administers the Endangered Species Act), Special Condition No. 7 proposed by
Staff purports to authorize a “qualified resource specialist” to capture and relocate any tidewater
goby found to exist. This is unlawfu! without an incidentat take permil from U.S. Fish &

- Wildlife Service sincc the Endangered Species Act prohibits not only killing, but harassing an -
.endangered specics.

Capturing any tidewater goby may prove difficult as the tidewater goby tends to burrow
~ into the bottom, or seck shelter among rocks, when disturbed. A week of pile driving and a week
- of pile removal, four weeks of dewatering, operation of heavy equipment causing additional
- vibration, underwater noise, potential increased siltation of the Malibu Lagoop and other impacts
inherent in carrying out the Staff Recommendation ave all reasonably foreseeable to have a
negalive impact on the tidewater goby. Yet the Staff Report includes no analysis of those
impacts on the tidewater goby or its critical habitat.

Fifth, in addition to the tidewater gaby, the steclhead trout has been identified as an
cadangered species and the Malibu Lagoon and estuary as a protecied habitat. The same
construction requirements have the potential to affect steelhexrd frout, although their presence in

~ the waters of Malibu Creek and Lagoon, is less documented than the tidewater goby. Again, the
- Staff concludes without consultation or analysis that constructing the Staff alternative design will -
bave no effect on the steclhead trout or its habitat. o

Sixth, no analysis of the impact on bird nesting has been dore al all. The Applicant is
required to do all of its work in April or May. (See Special Condition No. 5a) No analysis of
the effect of the work on bird nesting appears in the Staff Report.
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Seventh, no analysis of the effects of the considerable heavy cquipment necessary to
carry oul the prq;ect (including backhoes, eranes, pumps, trucks and other equipment) operating
for many weeks in a sensitive Iocation adjoining the ereck, has been done, Simply the
requirement of BMP*s does not substifute for an analysis of the risk of adverse environmental
cffects. Surprisingly, Special Condition Sc prohibits construction equipment or activity which
would have any impact on cavironmentally sensitive habitat arcas, streams, wetlands or their
buffers. Special Condition No. 5c effectively prohibits the Staff Recommendation because (4)4 -~
 ton boulders cannot be removed without heavy construction equipment, (b) a coffer dam in the R
creek cannot be installed and removed without impacting the stream, (c) the creek bank cannot
be graded to 2 2 to 1 slope without heavy equipment, and (d) the rock bank protection cannot be
replaced without heavy equipment. The Applicant can ro more carry out the Staff :
Recommendation and comply with Special Condition No. 5S¢ than the jewish slaves of pharaoh in
Egypt could build bricks without siraw. The simple difficulty of 1mplemenlmg Special - '
- Conditions Nos, 2, 5, 6 and 7 should inform the Commission that extensive risks of adverse
environmental effects have simply been ignored.

fi.  The Benefits from Removal and Replacement of the Rocks Claimed
by the Staff Do Not Arise. '

: The staff claims a number of benefits arisc from the change it recommends. First, the
Staff Report says that it will protect Malibu Creck from disruption of habitat values, restore
biological productivity and water quality to maintain optimum aquatic populations. (Staff

‘Report, p. 26,) There is no evidence that the existing rocks disrupt habitat values, nor that
removal and replacement of the rocks results in any change to habitat. There is no evidence that
there is any effect of the existing rocks on hiological productivity or water quality or that the
removal and replacement of rocks restores anything that is affected by the existing rocks.
inally, there is no evidence that implementing the Stafl Recommendation has any effect on

“optitnum aquatic populations”,

. . The Commission cannol analyze this project by ignoring that the rocks that preseatly
exist, do exist. This is not a violation where {he Commission assumes that the project has not
been implemented. This is a lawfully instalied protection which the Applicant seeks to keep.
Therefore, the comparison is not between what might have existed if the rocks had not been
placed as they are today and the Staff Recommendation. The comparison must be between the
rocks today and the changes the Staff Recommendation would require. If the rocks today have
no adverse water quality, biotogical productivity, or discuption of hahitat values (as was found by

. the City of Malibu under CEQAY), then changing the project to what the Staff recommends does
nol “restore” biological productivity which was never lost, “restore™ water quality which was not

“affected, protect from “disruption” of habitat values that were never distupted, ot assure
“optimum aquatic populations™ which were never reduced.

12 h
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The real substancc of what the Staff claims as benefits is limiled to the alleged potential
for the willows planting among the focks to be more successful. (See Staff Report, Exhibit 12,
page 2.) The balance of the revegetation plan is acceptable to the Staff, only the willows are
claimed {0 benefit from the change in slope. Larry Lodwick of Impact Sciences disagrees and
- states that the willow cutfings placed among the existing rocks will be just as effective. (See
Applicant’s Exhibit, Tab S).

_ . 'The Staff also ciaims that the removal and replacement of rocks will reduce turbidity
beeause of the filter blanket. ITowever, there is no evidence that the existing rocks have caused
any turbidity which needs to be reduced. To creaté additional turbidity, the existing rocks would

~have to suffer “piping” which is the erosion of soils behind the rocks, In the 10 years that the
rocks have been in place, the engineers and biologists have not found any piping in the existing

- condition. Removing and replacing the rocks would increase turbidity from pile driving, grading
and dewatering. No amount of best management practices can avoid this. The filter blanket on
the newly graded soils is biodegradable and will be laced with holes for the willows., Ultimately,
the Staff Recommendation reproduces most of the existing conditions.

jii. Leaving the Emtmg Rocks in Place has No Adverse Environmental
Effect.

The Staff required that the Apph'cant obtain approval from the City of Malibu and that
the City of Malibu evaluate the potential environmental effects under CEQA., The-City did so
and concluded that maintaining the existing rocks posed no risk of significant adverse
environmental effcet. Mitigation with vegetation replanting and control (with which the Impact
Scienoes plan is consistent) was required. ‘

The Applicant’s proposal to leave the cxisting configuration of rocks in place has nonc of
the adverse effects that taking out the rock and replacing it would have. Army Corps of
Engineers and Depariment of Fish & Game have both permitted the rocks to remain as they are.

- The willow planting mitigation proposed by the Applicant is identical te that proposed by the
Staff, The Applicant will accept the performance conditions for the mitigation plan. The Staff
¢an point te no evidence that leaving the rocks as they arc hag any adverse environmental effect.

iv.  The Changes Recommended by the Staff Result in Minimal Net

- Change.

In the end, the Commission must be concerned with what has been gained from the
tremendous cffort required to implement the Staff Recommendation, Behind Tab 2 is a series of
7 cross-sections of the existing wall and of the effect of reducing the bank to a 2 to 1 sfope
prepared by Enginecr Jaffe based on the Grimes survey. "The existing wall lics at slopes from 1.3
10 1102.1 to 1. The average is 1.7 to 1. This is not significantly different from the Staff
requirement, The avcrage distance that the Stafl Recommendation would move the top of the
rocks hack from the creek is 4.3 feet, The avcrage dmtance at the normal walerline is 26 inches.

\2 kL
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The maximum distancc at any point is 10.9 feet. All of this tremendous work required by the
Staff moves the top of the rocks moved an average of 52 inches. It seems almost axiomatic that

~ such a small change has no real environmental benefit. When weighed against the adverse
environmental effects, the Commission should see that a reasonable mind would simply say the
cxisting rocks should stay in place.

It is Unreasenable to Require the Applicant to Assume the Risk of a Design
. that Its Erigincer Believes will be L.ess Adequate.

If the Stafl Recommendation is adopted, Special Condition No. 1 requites that the
" Applicent assume the risk of the design recommended by the Staff and indemnify the
. Commission. This is unreasonable. /The Applicant is preparcd to assume the risk of the design
which is recommended by his engineers. But when the Staff changes that design to one which
the Applicant’s engineers claim will increase the potential for flooding over the rock wall, it is
not reasonable to make the Applicant take responsibility for a design which is less effective.

¢, Ttis Unreasonable ¢ E eét that the Applicant Can Obtain Other Agen
Approvals in Icss than 5 vears.

- 1iaving required a different engineering design, Special Condition No. 8 requires that the
Applicant obtain all of the other necessary approvals from other agencies. This will now be a far
more extensive process 4s other agencies are unlikely to consider the work necessary o
implement the Staff Recommendation to be as benign as the Staff considers it. These other
nccessary approvals would include permits from and/or consultation with at least the following
agencies: U.S. Army Corps of Engineers, U.S. Fish & Wildlife Service, National Marine
Fisheries Service, Department of Fish & Game, Regional Water Quality Control Board,

- Department of Parks & Recreation, and City of Malibu.

As an example, the Commission should look at its own process. The Application was
‘finally accepted as complete by the Staff on May 21, 2008. No staff reporl was prepared until
January 22, 2009. The Applicant asked for it one continuance by right which the Staff could
" pot agree to because the February meeting was the last meeting under the Permit Streamlining
Act. In order to avoid the conflict, the Applwant and the Staff agreed to a withdrawal and new
application. Even if the Commission takes action on Apnl 9, 2009, it witl have taken 11 months.
Othcr agencies move just as slowly. . .

E Commissioncrs should consider that by the time all of the other petmits have been
 obtained, and after substantial expenditure by the Applicant, the revegetation pian and the willow
. cultings in the existing rocks would be mature and complete. Impact Sciences has done a
* projection of the revegetation plan compared to the present circumstances which is Applicant’s
Exhibit, Tab 6. The Commission cannot hald the Applicant responsible for the lack of a
revegetation plan to date because revegetation was not a part of the emergency permit and would
have been unfawful without the Commission action on this Application.

1%L
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The Commission should also consider the costs involved. PACE Engineering estimate
that implementing the Staff Recommendation (without the costs of processing other necessary
permits) will exceed $1,000,000. The existing rocks cost $60,000 to purchase and place. The
applicant has already spent more than twice that amount on engineering and environmental
studies. The Staff Recommendation places the burden on the Applicant to seek many other

. permits at a very high cost over a period of several years. This adds o the infeasible aspect of
- the Staff Recommendation.

3, The Position of Heal the Bay, Baywatchers and Department of Parks &
Recreation that a “Fleed Wall” behind a “Soft” Proiection of Seil and Plants has
No Evidence to Support It. _

Heal the Bay, Baywatchers and the Department of Parks & Recreation cach have apposed
both the Application and the Staff Recommendation. The common thread of each opposition is
that some form of “bioengineercd” soft planting on a 3 to 1 slope will successfully protect the
bank and the structures beyond the bank. No evidence is offered that such a “sofi” form of
protection will successflly resist the erosive forces of water as it is turned almost 90 degrees
from the direction at which it flows directly at the Mariposa Land to go beneath the Pacific Coast
Highway bridge. The Commission’s action must be based upon fact and science, not hope and

desire.

Heal the Bay and Buywaichers both suggest that the protection of the Shopping Center
should be created by a “flood wall”™. No description of what a “flood wall” requires is given. In
fact, a flood wall would be a vertical wall that would need foundations beneath the Jowest watcr

 level of the creek and extend up to above fload leve! height, It needs foundations wherc erosion

will not Jet the wall just fall over ore day. There is no question that erosion of the “soft” bank
solution will occur. The Applicant’s property is on the outside curve of a sharp river bend which
no amount of “soft” engineering will ever resist. Qutside curves.of rivers eredc to steep, sharp
banks. Inside curves accrete with deposits and push the outside curve even sharper. The picturcs
under Tab | show this inexorable process at work. As the owner of all of the relevant properly,
if State Parks really wanted to limit erosion on the wust bank, it would remove major accretion
from the east bank that forces the flow to erode the west bank.

Once the creek waters have eroded the soils in front of the wall (which is cortain to
happen), what would remain is a high (approxirmatcly 14 feet) vertical, concrete wall, with no
plants, no soil and no mitigation. Somehow, Heal the Bay and Baywatchers recommend this as a
less environmentally damaging alternative. Commission Staff agrees that the alternative does
not meet the Coastal Act. Of course, all the environmental damage from removing the existing
rock (coffer dam, dewatering, ete.) will occur. It is hard to sce how allowing erosion of the
entire bank back to a concrete “flood wall” causes legs environmental damage.

(2 h
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The opponents’ alternative also requires that all of the Applicant’s land be croded away.

- Ris hard to see liow this benefits the water quality or the Malibu Lagoon. Those eroded
- sediments have only one placc to go. Only the Malibu Lagoon is downstream. The sediments

have no other locations for deposition. Having spent 50 much effort to restore (he Maliby
Lagoon, it is surprising that State Parks courts crosion of new sediments to ill it in again,

4. The Applicant is Prepired to Accept Suitable Special Conditions.

The Applicant has pr_cﬁarcd Special Conditions which would be appropriate if the
Commissjon agrees to approve the mainterance of the rocks in the present lacation. (See,

 Applicant’s Exhibits, Tab 7.) These Special Conditions are based upon the Special Conditions

contained in the Staff Report, eliminating those that reflect requiremcents based upon the

~ removal, grading and replacement of the rock.

The Applicant asks that the Commission adopt an amending motion (o the motion
recommended by the StafT and approve Permit No. 4-09-013 subject 1o the Special Conditions

behind Tab 7.
| Zj ly, )
SHERMAN L, STACEY 3

SLS/sh

ce: All Commissioners and Aliernates
Ventura Commission Office
Mr. Grant Adamson

134
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APPLICATION FOR PERMIT NO. 4-09-013 {(MARIPOSA Land Company)

California Coastal Commission

ECEIVE

APR 3 2009

CALFORNIA
COASTAL COMMISSION

Applicant’s Exhibits

. Sequence of 1962, 1977 1981 and 2000 photographs of site shovﬁﬁgTUdi‘EiimanE:OAST DISTRICT

. Existing and Staff Recommendation Slope Comparison Analysis by David Jaffe,

Professional Engineer.

. tllustration of Method of Work Necessary to Carry Out Staff Recommendation including |

Coffer Dam, Pile Driver, Backhoe, Trucks, etc.

. Letter from PACE Engineering regarding flooding impacts from Staff Recommendation

design.

. Letter from Impact Sciences regarding revegetation of Malibu Creek bank.

. Illustration of existing and future conditions after implementation of Impact Sciences

Revegetation Mitigation Plan.

. Applicant’s Proposed Substitute Motion and Special Conditions.

3h
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PACE

Advanced Water Engineering

March 24, 2009

Grant H. Adamson Fax (310) 456-3182
Vice President . :
Mariposa Land Corporation Page 10of2

23852 Pacific Coast Hwy. #368
Malibu, CA 90265
Phone (310) 456-3230

Re: Malibu Creek Bank Restoration )
Change in Depth for the Proposed Coastal Commisslon Improvements #7856E

Dear Grant,

Attached, please find the results of the existing and proposed conditions HEC-RAS modei of lower Malibu
Creek. The model autput for flow depth is shown in Table 1.

Please recall that the existing conditions mode! examines the hydraulics of the Creek during the 100-year
event with the creek geometry in ils present state. The proposed conditions geometry reflects the
changes requested by CCC and represents the 21 side-slope on the west bank upstream of the HWY
101 Bridge. The revised slope is approximately 500 ftin length. - :

The results of the madeling indicate that, on average, the depth of flow during the 100-year dischargé
event will increase by 0.1 fi for the study reach as a whole, and with a 0.9 ft maximum water surface
elevation increase.

It is important to note that the overbank area of the project site, as well as the adjacent property presently
exists in the FEMA flood zone AO (Depth 2) indicating shallow flooding up to 2 ft (see enclosed FIRM
panel 1541F). An increase of flow depth at this location has the potential to exacerbate flooding in the
presently mapped location and adjacent to the project site.

Please feel free to contefct me with any questions or comments regarding this project.

Sincerely,

7k

Project Manager

DAJAS

o P.‘I7856El5-Adm.‘m‘slra!ive\Leffe.%‘.Ou!\Adamson, Grant - Change in Depth 03-24-08.doc

T U T AT
L

17520 Newhope Strect, Suite 2001 Founlain Valley, CA 92708
. P:{713)461-7300 F:(714)4B4-7252 | wwan.pacevialer.com

EXHIBIT4 | | ” Q)
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. Grant Adamson March 24, 2009
Mariposa Land Corporation / Malibu Creek / Project #7856E Page 2of 2
Table 1: Lower Malibu Creek Existing and
Proposed (CCC} Depth {it) by Section

X Depth (ft)
Section Existing Proposed 4

2100 17.5 17.6 0.2
2070.36" 17.3 174 0.2
2040.73* 17.0 17.1 0.2
2011.1 15.9 16.1 0.2
2006.1 16.0 16.2 0.2
2001.1 15.9 16.1 0.1
1984.25" 15.9 16.0 0.1
1967.4* 15.8 15.9 0.1
1950.55* 5.7 15.9 0.1
1933.7* 15.7 15.8 0.1
1916.85" 15.7 15.8 0.1
1900 15.6 15.7 0.1
1883.33* 15.6 15.6 0.1
1866.66" 15.6 15,7 0.1
1850.* 15.7 15.8 0.1
1833.33° 15.8 15.9 0.1

1816.66" 158 16.0 0.1
1800 15.9 16.0 0.1
1783.33° 15.8 15.9 0.1
1766.66" 15.7 15.8 a.1
1750.° 15.5 15,6 0.1
1733.33" 15.4 15.5 Q.1
1716.66* 15.2 15.3 0.1
1700 14.9 15.1 0.2
1683.33* 14.7 14.9 0.2
1666.66" 14.5 14.8 0.2
1650.* 14.3 14.3 0.0
1633.33" 14.2 "14.0 -0.1
1616.66* i4.1 13.4 -0.6
1600 14.0 13.5 -0.5
1586.8* . 13.9 13.5 -0.4
15736 13.8 135 -0.3
1568B.5 13.8 13.5 -0.3
1563.2 i2.7 12.7 0.1
15316* | 113 2.2 0.9
1500 11.3 11.8 0.5
1400 11.0 11.2 0.2
1323 9.9 9.9 0.0
Average= 0.1
Maximum= 0.9

—e
PACE
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Y IMPACT SCIENCES 20

YEARS

February 23, 2009

Grant Adamson
Mariposa Land Company
PO Box 2485

“Malibu, California 90265

Atin: Grant Adamson
Re: Comments regarding revegetation of the Malibu Creek bank

Dear: Mr. Adamson:

I have reviewed the Janwary 9, 2009 letter from Dr. Jonna Engle to Deanna Christensen
of the Coastal Commission regarding the vegetation restoration plan prepared by
Impact Sciences for your property. The second paragraph of her letter states that
“yegetation has been able to naturally recruit among the rip rap. However, plants are
unable to establish on the majority of the rip rap which stand at a steep 1:1 slope angle.

It is my opinion that the stream bank restoration would be more successful if the

_ proposed rip rap were to be laid back at a lesser slope angle, such as 2:1, which is more
typical for vegetated rip rap bank stabilization designs.”

The 1:1 slope was a figure mentioned prior to the survey by Edward P. Sternagle, a
licensed surv:eyor, who determined the true slope, which in part is closer to a 1.7:1 -
angle. What Dr. Engle did not mention is that the mulefat shrubs that revegetated part
of the stream bank are in areas that received sufficient sunlight for the seedlings to
become established. The angle of the slopes and the depth of the rip rap in other parts
of the stream bank preclude sunlight from penetrating to where seedlings might
germinate, thereby not allowing the seedlings to photosynthesize, the process whereby
the nutrients are produced for the developing seedlings.

The proposed willow cuttings should be sufficiently long to extend beyond the rip rap
thereby allowing developing leaves to be exposed to sunlight, and undergo
photosynthesis. The use of cutting would speed up and ensure success of the stream
bank revegetation. ‘

The letter also states that “placement of a bottom layer of fabric filter under the rip rap
would reduce soil piping and turbidity from high flow events.” As the rip rap has
been stable for the 10 years since installation, without any sign of soil piping or
turbidity, the need for this fabric is questionable. The placement and rooting of willow

EXHIBIT 5

803 Camarillo Springs Road, Suite A, Camarillo, California 53012, (805) 437-1500, FAX (805} 437-1901, www.impacisdences.com @

13 W



Mr. Grant Adamson
February 23, 2009
Page 2

cuttings should only increase stream bank stability. However, if the stable slopes are
altered with the rip rap removed and the bank cut back, fabric filter would be required
to control soil piping and reduce siltation caused by this new disturbance.

In conclusion, Malibu Creek’s banks, where rip rap has been for the past 10 years, can
be successfully revegetated if willows are installed in a manner that allows the plants
access to the soil to root, stabilize the soil, and obtain nutrients. Furthermore, the
manner of installation should permit access to sunlight for photosynthesis, without
disturbing the stable banks currently present.

Very truly yours,
IMPACT SCIENCES, INC.

Larry Lodwick
Associate Principal
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Photo 2 — North end of site

SOURCE: Impact Sciences, Inc. - Avgust 2007
FIGURE 3

“ EXHIBIT 6 Photographs Depicting Current Site Conditions
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MOTION

| move a substitute motion approve to the Applicant's proposed development
subject to the Standard Conditions and the Special Conditions set forth below and to
adopt revised findings in support of such decision on grounds that the development as

- conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and
. will be not prejudice the ability of the local government having jurisdiction over the area

to prepare a Local Coastal Program conforming to the provisions of Chapter 3.
Approval of the permit complies with the California Environmental Quality Act because
either 10 feasibie mitigation measures and/or alternatives have been incorporated to
substantially lessen any significant adverse effects of the development on the
environment, or 2) there are no further feasible mitigation measures or alternatives that
would substantially lessen any significant adverse impacts of the development on the

environment.

SPECIAL CONDITIONS

1. Assumption of Risk

" By acceptance of this permit, the applicant acknowledges and agrees (i) that the site

may be subject to hazards from erosion and flooding; (i) to assume the risks to the
applicant and the property that is the subject of this permit of injury and damage from

~such hazards in connection with this permitted development; (iii} to uncenditionally

waive any claim of damage or liability against the Commission, its officers, agents, and
employees for injury or damage from such hazards; and (iv) to indemnify and hold
harmless the Commission, its officers, agents, and empioyees with respect to the
Commission's approval of the project against any and all liability, claims, demands,

- damages, costs (including costs and fees incurred in defense of such claims),

expenses, and amounts paid in settlement arising from any injury or damage due to
such hazards. ' ‘

2. Revedetation implementation and Monitoring

By acceptance of this permit, the applicant agrees o implement the approved
“Vegetation Restoration Plan” (impact Sciences Inc.). The plan shall be carried out
under the direction of qualified biologist or resource specialist. Successful site
restoration shall be determined if the revegetation of native plant species on site is

EXHIBIT 7
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“adequate to provide 90% coverage by the end of the five (5) year monitoring period and

is able to survive without additional outside inputs, such as supplemental irrigation.

The applicant shall submit, upon completion of the initial planting, a written report
prepared by a qualified resource specialist, for the review and approval of the Executive
Director, documenting the completion of the initial planting/revegetation work. This
report shall also include photographs taken from pre-designated sites (annotated to a
copy of the site plans) documenting the completion of the initial planning/revegetation
work. -

Five years from the initial planting completion date, the éppiicant shall submit for.the'

review and approval of the Executive Director, a Revegetation monitoring Report,
prepared by a qualified biologist or resource specialist, that certifies whether the on-site

revegetation is in conformance with the revegetation plan approved pursuant to Special

Condition 3 and has been implemented consistent with, and restoration has been
successful as defined by, this Special Condition. The monitoring report shall include
photographic documentation of plant species and plant coverage. '

3. Maintenance Activities and Future Alterations

The permittee shall maintain the permitted bank protection in its approved state. Any
change in the design of the prdjept_ or future addition/reinforcement of the approved
structure beyond exempt maintenance as defined: in Public Resources Code section

30610(d) and Section 13252 of Title 14 of the California Code of Regulations to restore
‘the structure to its original condition as approved herein will require a coastal
" development permit. However, if (after inspection) it is apparent that the repair and
‘maintenance is necessary, the permittee shall contac the Executive Director to
- determine whether a coastal development permit or an amendment to this permit is

legally required, and, if required, shall subsequently apply for a coastal development

. permit or permit amendment foe the required maintenance.

4. Deed Restriction

Prior to issuance of the Coastal Development Permit, the applicant shall submit to
the Executive Director for review and approval documentation demonstrating that the
applicant has executed and recorded against the parcel governed by this permit a deed
restriction, in a form and content acceptable to the Executive Director: (1) indicating
that, pursuant to this permit, the California Coastal Commission has authorized
development on the subject property, subject to terms and conditions that restrict the
use and enjoyment of that property, and {2)imposing the Special Conditions of this
permit as covenants, conditions and restrictions on the use and enjoyment of the
Property. The deed restriction shall include a legal description of the entire parcel or
parcels governed by this permit. The deed restriction shall also indicate that, in the
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event of an extinguishment or termination of the deed restriction for any reason, the

terms and conditions of this permit shall continue to restrict the use and enjoyment of
the subject property so long as either this permit or the development it authorizes, or
any part, maodification, or amendment thereof, remains in existence on or with respect to
the subject property.

5. Site Inspection

" A. -+ By acceptance of this permit, the applicant irrevocably authorizes, on behalf of

itself and its successors-in-interest with respect to the subject property, Coasfal
Commission staff and its designated agents to enter onto the property to
undertake site inspections for the purpose of monitoring compliance with the
permit, including the special conditions set forth herein, and to document their
findings (including but not limited to, by taking notes, photographs, or video),
subject to Commission staff providing 24 hours advanced notice to the contact
person indicated pursuant to paragraph B prior to entering the property, unless
there is an imminent threat to coastal resources, in which case such notice is not
required. If two attempts to reach the contact person by telephone are
unsuccessful, the requirement to provide 24 hour notice can be satisfied by
voicemail, email, or facsimile sent 24 hours in advance of by a letter mailed three
businéss days prior to the inspection. Consistent with this authorization, the
applicant and its successors. (1) shall not interfere  with  such

_ inspection/monitoring activities and (2) shalil provide any documents requested
by the Commission staff or its designated agents that are relevant to the
determination of compliance with the terms of this permit.

B.  Prior to issuance of the Coastal Development Permit, the applicant shall
submit to Commission staff the emaill address and fax number, if available, and
the address and phone number of a contact person authorized to receive the
Commission’s notice of the site inspections allowed by this special condition.
The applicant is responsible for updating this contact information, and the
Commission is entitled to rely on the last contact information provided to it by the

-« applicant.

6. . Condition Compliance

- Within 180 days of Commission action on this coastal development permit application,

or within such time as the Executive Director may grant for good cause, the applicant
shall Satisfy all requirements specified in the conditions hereto that the applicant is
required to satisfy prior to issuance of this permit. Failure to comply with this
requirement may result in the institution of enforcement action under the provisions
Chapter 9 of the Coastal Act. |

3.



Date and time of communication:
{Formessages sentloa Commissioner

by mail or facsimile or received as a

telephone or other message, date

yime of receipt should be indicated.}

Location of communication:
(For communications sent by mail or
Lacsimile, or received asa telephione
or olher message, indicate 1he means
of transmission.)

Person(s) initiating communication:

Person(s) receiving communication:

Name or description of project:

Detailed substantive de

(1f communication included wrilten materia

scription of content of co

CEIVIE

RE

FORM FOR DISCLOSURE
OF EX PARTE FEB 23 2003
COMMUNICATION CALFORNIA
. COASTAL COMMSSION
Yanuary 29, 2009, 200 BHEENRAL COAST DISTRICT

Conference Phone Call

Sherman Stacey, Gaines and Stacey
Bonnie Neely

Feb Coastal Agenda Items:
Th2.6a — 4-98-24 - Mariposa Land Co.
Application, Malibu, LA County

mmunication:

], attach a copy of the complete test of the \wriiten material.}

Mr. Stacey, representing the applicant, explained that the project was a creek bank protection

installed under emergency permi
reconfiguring the rock protection

t 10 years ago. Staff was recommending removing and
to a Jesser slope by grading the bank but applicant objected because

existing rocks gave better protection, there was an acceptable mitigation plan, and reconfiguring the

slope would cause environmental

approved by City,

split applicant’s property without access.

benefit.

Date: January 29, 2009

1f the communication was provided at the same time to staff as it

damage over a large area. S
Army Crops, RWQCB, and Fish and Game.

tacey said the project has been
Staff recommendation would also
Removing and reconfiguring caused great damage for little

Signature of Commissioner \3

was provided to a Commissioner, the communication is

not ex parte and this form does not need to be filled out.

If communication occurred seven o more days in advance of the Commission hearing on the item that was the subject of

the communication, compleie

this form and transmit it to the Executive Di

rector within seven days of the communication.

If it is reasonable to believe that the completed form will not arrive by U.S. mail at the Commission’s main office prior to

the commencement of the meeting,

delivery by the Commissioner to the Executive Director at the meeting

COMIMENCES.

1f communication occurred within seven days of the hearing, complete this form,
provide the Executive Director with a copy of any written material that was part of the

record of the proceedings and
communication.

Coastal Commission Fax: 415 904-5400

other means of delivery should be used, such as facsimile, overnight mail, or personal

prior to the time that the hearing on the matter

provide the information orally on the

Exhibit 14

L]

4-09-013 (Mariposa)

Ex Parte
Communications




Jan

bs. 2009 10: 5ol

‘Location of ¢ mmunication:

‘Detailed subs
‘(Attach a cop

Name or description of project, LEC, ete.:

iDate and timg of receipt of communication:

“Type of com unication (letter, facsimile, etc.):

EgPer*acnn(a) Initiafing communication:’

Mo, 5562 P

ORM FOR DISCLOSURE OF
BARTE COMMUNICATIONS .,

4-08-024.
1/27/09 40:15am i .

7727 Herschel Ave, La Jolia

——

Meeﬁng

Sherman Stacey

p—

niive description of content of communication:
of the complete text of any written material raceived.)

%Stacag represents a licant, Stacey ex lained that project was & creek bank protection
1 iinstalled undq; emergency permit 10 years ago. Staff was recommeanding femoving

"amd recanfiguping the rack protection to a 2 o 1 slope. Appllcant ob scted hacause

existing rocks|gave better nrotaction and aconfigured slope would have areater

:property with ut access.

eIty
i damage over p greater ared. Staff recommendation would aiso spiit AQE!h:ants

e ——

s

filled out.

i on the item
it to the Exe
to beileve tha
:office prior
jused, such 2
iExacutive Di
commences.

H1f communicaion oecurred
ithe informatign orelly an
iDirector with copy of any

{l

' the commupication Was P
‘Commissioney, the commin

Signature of Commissioner

rovided at the same time to staff as it was provided fo a
jeatlon Is not ex parte and this form does not need fo be

s communication ooeurrad seven o¢ more days in advance of the Commissian hearing
4t was the subject of the communication, compiete this form and transmit
five Director within seven days of the communicetion. 1F # is reasonahble
the completed form will not arrive by 1.8, mail at the Commission’s main
the commencernent of the meeting, other means of delivery should be
faceimile, ovemight mail, or personal delivery by the Gommigsionet to the
otor at eh mesting

prior tp the time that the hearing on the matter

within seven days of the hearing, complete thig form, provide

the reco
writien materiat that was pant of the communication.

rd of the proceeding and provide the Executive

3

o0

st

ey 4



SENT BY: CCC LEGAL; 4150045235 ; APR-7-00 10:27AM; BAGE 1/2
TO: VENTURA AT: 018056414732 ’ !

APR/05/2009/MO0N 04:11 PY _ : P. 007/024

FORM FOR DISCLOSURE OF -

EX PARTE COMMUNICATIONS g» e
7

' Name or description of prolect, LPC, ete.: Applicatlon No. 4-08-013 ‘c'é?eﬁ: % é@
_ Date and time of recsipt of communication: March 12, 2002 = 11:30 am ' %a, >

Location of communiceition: Ywo Portola Plaza, Montaray
Type of communication (letter, facsimils, etc.): Meeting
. Person(s) initiating communication: Sherman Stacey

Detailed aubstanti:ye description of content of communication: .
(Attach a copy of the completa taxt of any written material received.)

. Stacey stated that he represanted the Applicant. Stacey described that the applicant

' had instatied  rock protection along Mallbu Cresk 1n 1998 under an emergency
permit. Stacey described that the Staff supperted rock protection but wanted the
capplicant to remove the roek, regrade the bank and replace the same rock In the
same location at a fiatter slope. Stacey said that the exdsting bank profection had no
adverse impqcis which the changes recommended by Staff would mitigote. Stacey.
stated that the only real claim mecide by Staff is that willow eplanting among the rocks

. would ba potentliaily more successtul If the rocks were changed than it might be with
ihe rocks In the present localion. Stacey sald that carrying out the Staff
Recommendation would have adverse environmenial effects by requling construgtion .
within the creek and Impacts on endangerad specles. Stacey stated that the evidence

. would show fhat lecving the existing recks in place with the miilgation proposed by the
applicant weas the least environmentally damaging aitemnative. $tacey sald that he
would dellver written ergument and evidence to qll commissioners prior 1o the heoring.
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to believe that the campleted form will not arrive by U.S. mall at the Commission's main
office prior to the commencement of the mesting, cther means of delivery should be
ussd, such as facsimile, overnight mail, or personal deflvery by the Commissioner to the
Executive Director st eh meeting prior to the time that the hearing on the matter

commences.

if communication occurred within seven days of the hearing, complete this form, provide
the infoimation orally on the record of the proceeding and provide the Executive
Director with a copy-of any written material that was part of the communlcation.
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