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 Robert Merrill, North Coast District Manager 
     
SUBJECT: Appeal No. A-1-MEN-09-029 (Mendocino Land Trust, Sandra J. 

Babcock Trust, CDB #40-2009), Along the south side of Highway 20 
and across Highway One to the beach at 32961 CR#447A, 1/2 mile 
south of Fort Bragg, Mendocino County.   Filed June 11, 2009. 

 
 
Recommendation: Staff recommends that the Commission determine that no 
substantial issue exists with respect to the grounds on which appeal A-1-MEN-09-029 
was filed. Staff recommends a YES vote on the following motion & resolution: 
  

Motion & Resolution. I move that the Commission determine and resolve that: 
Appeal Number A-1-MEN-09-029 does not present a substantial issue with 
respect to the grounds on which the appeal has been filed under Coastal Act 
Section 30603 regarding consistency with the certified Local Coastal Program 
and/or the public access policies of the Coastal Act. 
 

Passage of this motion and resolution will result in a finding of no substantial issue and 
adoption of the following findings. The local action will become final and effective. The 
motion passes only by an affirmative vote of the majority of the appointed 
Commissioners present. 
 
Findings: On May 14, 2009, the Mendocino County Coastal Permit Administrator 
approved a coastal development boundary line adjustment to transfer approximately 9 
acres from a 14.8-acre parcel (Parcel 2) to a 3.2-acre parcel (Parcel 1) creating adjusted 
parcels of 5.8+- (Parcel 2) and 12.1+- acres (Parcel 1), at 1/2 mile south of Fort Bragg, 
along the south side of Highway 20 and across Highway 1 to the beach, at 32961 
CR#447A, Mendocino County (see Exhibits 1-4).  The adjustment would allow for the 
conveyance of the 5.8 acres lying west of Highway One to the Mendocino Land Trust 
with funding from the Coastal Conservancy for future public use.  Pursuant to Coastal 
Act Section 30603, this approval is appealable to the Commission because a lot line 
adjustment is a development that is not listed in the certified LCP as the principal 
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permitted use in the zoning district where the development is located and portions of the 
development are located between the sea and the first public road paralleling the sea, 
within three hundred feet of the inland extent of a beach, and within one hundred feet of a 
wetland or stream. 
 
Appellant Robert Calvert (see Exhibit 7) claims that the boundary line adjustment is 
inconsistent with the LCP because the development will lead to greater future public use 
of the adjusted parcel west of Highway One that will (1) destroy environmentally 
sensitive native plant, salmon, riparian, and beach habitat, and (2) pollute the 
environment with trash and human waste from public access users.  The Appellant claims 
that these impacts of future use of the adjusted parcel have not been adequately addressed 
by environmental studies. 
 
Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it 
determines that no substantial issue exists with respect to the grounds on which the 
appeal has been filed.1 Commission staff has analyzed the County’s Final Local Action 
Notice for the development (Exhibit 8), appellant’s claims (Exhibit 7), and the relevant 
requirements of the LCP (Attachment A).  As discussed below, the appeal raises no 
substantial issue with respect to the LCP. 
 
The appellant raises concerns about the impacts of potential future development rather 
than the development approved by the County’s action on CBD #40-2009.  The permit 
approved by the County only authorizes a boundary line adjustment.   The local record 
indicates the boundary line adjustment will facilitate purchase of the westerly parcel by 
the Mendocino Land Trust, but the approved permit does not authorize the development 
of any trail improvements or the establishment of any specific public access uses. Future 
development of any trail improvements or opening up the property to additional public 
access use would require additional coastal development permit authorization.  Indeed, 
the letter from the Mendocino Land Trust dated July 2, 2009 and attached as Exhibit No. 
9 indicates that the issues raised in the current appeal will be addressed during future 
coastal development permit processing for construction of access improvements.  The 
County, or the Commission on appeal, would have the opportunity to review the impacts 
of such development on coastal resources and the consistency of the development with 
the policies of the certified LCP and the public access policies of the Coastal Act when it 
reviews a future permit application for such development.  Special Condition No. 9 of the 
County’s approval requires recordation of a deed restriction that limits use of the westerly 
parcel to public access, habitat conservation, and open space. In limiting the possible uses 
of the site, however, the special condition does not authorize any particular development 

 
1 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making 
substantial issue determinations: the degree of factual and legal support for the local government’s 
decision; the extent and scope of the development as approved or denied by the local government; the 
significance of the coastal resources affected by the decision; the precedential value of the local 
government's decision for future interpretations of its LCP; and, whether the appeal raises only local issues, 
or those of regional or statewide significance. 



A-1-MEN-09-029 
Page 3 
 
 
or use.  If a future coastal development permit application for additional public access 
trail facilities were found to be inconsistent with the certified LCP or public access 
policies of the Coastal Act, the permit could be denied or conditioned to address the 
concerns.  If public access uses were determined to not be appropriate, the parcel could 
still be used by the Land Trust for conservation and open space purposes consistent with 
the deed restriction required by Special Condition No. 9 of the current County approval. 
 
With regard to the possible future use of the westerly parcel for public access use, the 
Commission notes that the westerly parcel as adjusted is a location where the certified 
LCP calls for the provision of public access improvements.  The certified LUP map for 
the area shows the route of an existing public access trail to Hare Creek Beach that 
extends from Shoreview Lane to the beach along the southwesterly side of the westerly 
parcel as adjusted.  In addition, the certified LUP designates a proposed accessway 
extending from the Highway One Hare Creek Bridge along the north side of Hare Creek 
to the beach through the property.  LUP Policy 4.4.12 states: 
 
 Public access to Hare Creek beach shall be an important feature of the local 

coastal plan in this area which is subject to rapidly increasing urbanization.  A 
proposed shoreline access trail to Hare Creek beach is indicated on the land use 
map…Access beyond the college property to Hare Creek beach shall be required 
as a condition of approval for any future development…As an alternative to this 
proposal, the purchase and management by a responsible public agency of a 
shoreline access trail extending from the north side of Hare Creek in the vicinity 
of Bay View Avenue (County Road 439A) to Hare Creek beach is recommended 
by the plan. (emphasis added) 

 
The only specific concern raised by the appellant about the approved boundary line 
adjustment itself is a statement in an email included as Attachment 1 of the appeal (See 
Exhibit 7) that “creating a new parcel consisting entirely of an Environmentally Sensitive 
Habitat Area, without any Habitat studies, is circumventing the intent of the law, and the 
EIR process.”  The westerly parcel as adjusted would consist mostly of environmentally 
sensitive habitat, including dune, riparian, and rare plant habitat.  Developing a residence 
on the parcel as adjusted, the principally permitted use under the Rural Residential zoning 
for the parcel, would be problematic as there appears to be very little non-ESHA area on 
the parcel where a home could be developed and still provide the minimum 100-foot 
buffer required by LUP Policy 3.1-7.  However, as noted above, Special Condition No. 9 
of the County’s approval requires recordation of a deed restriction that limits use of the 
westerly parcel to public access, habitat conservation, and open space.  Therefore, 
residential use of the property would be precluded under the permit as approved by the 
County, and only the ESHA resource dependent uses of public access, conservation, and 
open space habitat would be allowed on the adjusted parcel.  Therefore, the Commission 
finds that the appellant’s contention does not raise a substantial issue of conformance of 
the approved development with the ESHA protection policies of the LCP. 
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The County has provided factual and legal support for its decision (Exhibit 8).  The scope 
of the development approved by the County is limited because although the boundary 
line adjustment will facilitate purchase of the westerly parcel by the Mendocino Land 
Trust, the approved permit does not authorize the development of trail improvements and 
the County’s approval limits use of the westerly parcel to habitat conservation, public 
access, and open space.  In addition, no adverse precedent will be set by approval of the 
project for future interpretations of the LCP.  
 
For the reasons stated above, the Commission finds that Appeal Number A-1-MEN-09-
029 does not present a substantial issue with respect to the grounds on which the appeal 
has been filed under Section 30603 of the Coastal Act regarding consistency of the 
approved development with the certified Local Coastal Program and/or the public access 
policies of the Coastal Act.



 
ATTACHMENT A 

 
LCP POLICIES AND STANDARDS 

 
 
 
I. Public Access Policies 
 
a. Coastal Act Access Policies 
 
Projects located between the first public road and the sea within the coastal development 
permit jurisdiction of a local government are subject to the coastal access policies of both 
the Coastal Act and the certified LCP.  Coastal Act Sections 30210, 30211, 30212, and 
30214 require the provision of maximum public access opportunities, with limited 
exceptions. 
 
Section 30210 states: 
 

In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent 
with public safety needs and the need to protect public rights, rights of 
private property owners, and natural resource areas from overuse. 
[Emphasis added.] 

 
Section 30211 states: 
 

Development shall not interfere with the public's right of access to the sea 
where acquired through use or legislative authorization, including, but not 
limited to, the use of dry sand and rocky coastal beaches to the first line of 
terrestrial vegetation. [Emphasis added] 

 
Section 30212 states, in applicable part: 
 

(a) Public access from the nearest public roadway to the shoreline 
and along the coast shall be provided in new development 
projects except where: 

 
(1) It is inconsistent with public safety, military security needs, 

or the protection of fragile coastal resources, 
 
(2) Adequate access exists nearby, or,  
 
(3) Agriculture would be adversely affected.  Dedicated 

accessway shall not be required to be opened to public use 
until a public agency or private association agrees to 
accept responsibility for maintenance and liability of the 
accessway. 
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Section 30214 states: 
 

(a)  The public access policies of this article shall be implemented in a 
manner that takes into account the need to regulate the time, place, 
and manner of public access depending on the facts and 
circumstances in each case including, but not limited to, the 
following: 

  
(1) Topographic and geologic site characteristics. 
  
(2) The capacity of the site to sustain use and at what level of 

intensity. 
  
(3) The appropriateness of limiting public access to the right to 

pass and repass depending on such factors as the fragility 
of the natural resources in the area and the proximity of the 
access area to adjacent residential uses. 

 
(4) The need to provide for the management of access areas so 

as to protect the privacy of adjacent property owners and 
to protect the aesthetic values of the area by providing for 
the collection of litter. 

  
(b) It is the intent of the Legislature that the public access policies of 

this article be carried out in a reasonable manner that considers 
the equities and that balances the rights of the individual property 
owner with the public's constitutional right of access pursuant to 
Section 4 of Article X of the California Constitution. Nothing in 
this section or any amendment thereto shall be construed as a 
limitation on the rights guaranteed to the public under Section 4 of 
Article X of the California Constitution. 

 
(c) In carrying out the public access policies of this article, the 

commission and any other responsible public agency shall 
consider and encourage the utilization of innovative access 
management techniques, including, but not limited to, agreements 
with private organizations which would minimize management 
costs and encourage the use of volunteer programs. 

 
b. LCP Provisions 
 
LUP Policy 3.6-5 states: 
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Acquisition methods such as bequests, gifts, and outright purchases are 
preferred by the County when obtaining public access from private 
landowners. Other suitable voluntary methods such as a non-profit land 
trust may be helpful and should be explored in the future.  If other 
methods of obtaining access as specified above have not occurred, 
developers obtaining coastal development permits shall be required prior 
to the issuance of the coastal development permit to record an offer to 
dedicate an easement for public access purposes (e.g. vertical, lateral, 
parking areas, etc.) where it is delineated in the land use plan as a 
condition of permit approval.  The offer shall be in a form and content 
approved by the Commission and shall be recorded in a manner approved 
by the Commission before the coastal development permit is issued. 
[Emphasis added.] 

 
LUP Policy 3.6-24 states: 
 

Public access policies shall be implemented in a manner that takes into 
account the need to regulate the time, place, and manner of public access 
depending on the facts and circumstances in each case including, but not 
limited to, the following: 
 
• topographic and geologic site characteristics;  
• capacity of the site to sustain use and at what level of intensity;  
• fragility of natural resource areas and proximity to residential 
uses;  
• need to provide for management of the access;  
• balance between the rights of individual property owners and the 

public's constitutional rights of access. [Emphasis added.] 
 
Section 4.4-12 of the LUP’s Coastal Access Inventory states: 

 

Hare Creek 

Within the Fort Bragg to Hare Creek Planning Area, Ocean View Drive, North 
Harbor Drive and South Harbor Drive are shown on the Land Use Maps as 
existing shoreline access. 

Location: West of Highway 1 Bridge, south of Highway 20. 

Ownership: Private. 

Existing Development: Sandy beach currently reached by path adjoining Bellow-
Seacrest Subdivision on south side. Prescriptive rights may exist. Recorded offers 
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of dedication of lateral access along the south side of Hare Creek by Patterson, 
Trombetta and Emerson. 

Potential Development: Access near Hare Creek Bridge from the north side in 
conjunction with development of the adjoining parcel to the north. 

Policy 4.4.12: 

Public access to Hare Creek beach shall be an important feature of the 
local coastal plan in this area which is subject to rapidly increasing 
urbanization. A proposed shoreline access trail to Hare Creek beach is 
indicated on the land use map.  

As part of its planned development, the College of the Redwoods shall be 
required to provide for an internal pedestrian pathway and a public 
parking area conveniently situated on its property. 

Access beyond the college property to Hare Creek beach shall be required 
as a condition of approval for any future development involving those 
properties which adjoin the west side of Highway 1 south of Ocean View 
Drive (County Road 439), and these properties adjoining the north side of 
Hare Creek and Hare Creek beach. As an alternative to this proposal, the 
purchase and management by a responsible public agency of a shoreline 
access trail extending from the north side of Hare Creek in the vicinity of 
Bay View Avenue (County Road 439A) to Hare Creek beach is 
recommended by this plan.(emphasis added) 

 
Coastal Zoning Code Section 20.528.010(A) states: 
 

In specified areas identified in Chapter 4 of the Coastal Element or as 
indicated on land use maps, prior to the issuance of a coastal development 
permit, an offer to dedicate an easement for public access shall be 
recorded unless required public access has otherwise been secured as 
provided herein. [Emphasis added.] 

 
 
 
II. ESHA Protection Policies 
 
LUP Policy 3.1-7 in applicable part states:  

 A buffer area shall be established adjacent to all environmentally sensitive 
habitat areas.  The purpose of this buffer area shall be to provide for a sufficient 
area to protect the environmentally sensitive habitat from significant degradation 



Attachment 1 
Page 9 
 
 

resulting from future developments.  The width of the buffer area shall be a 
minimum of 100 feet, unless an applicant can demonstrate, after consultation and 
agreement with the California Department of Fish and Game, and County 
Planning Staff, that 100 feet is not necessary to protect the resources of that 
particular habitat area from possible significant disruption caused by the 
proposed development. The buffer area shall be measured from the outside edge 
of the environmentally sensitive habitat areas and shall not be less than 50 feet in 
width...2

 
Section 20.308.040(F) of the Mendocino County Coastal Zoning Code (CZC) defines 
the term “environmentally sensitive habitat area” as follows: 
 

‘Environmentally Sensitive Habitat Area’ means any area in which plant 
or animal life or their habitats are either rare or especially valuable 
because of their special nature or role in an ecosystem and which could 
easily be disturbed or degraded by human activities or developments. In 
Mendocino County, environmentally sensitive habitat areas include, but 
are not limited to: anadromous fish streams, sand dunes, rookeries and 
marine mammal haul-out areas, wetlands, riparian areas, areas of pygmy 
vegetation that contain species of rare or endangered plants, and habitats 
of rare and endangered plants and animals. [Emphasis added.] 

 
CZC Section 20.496.010 states, in applicable part: 
 

Environmentally Sensitive Habitat Areas (ESHA’s) include: 
anadromous fish streams, sand dunes, rookeries and marine mammal 
haul-out areas, wetlands, riparian areas, areas of pygmy vegetation 
which contain species of rare or endangered plants and habitats of rare 
and endangered plants and animals.” [Emphasis added.] 

 
CZC Section 20.496.020 states, in applicable part: 
 

(A) Buffer Areas. A buffer area shall be established adjacent to all 
environmentally sensitive habitat areas. The purpose of this buffer area 
shall be to provide for a sufficient area to protect the environmentally 
sensitive habitat from degradation resulting from future developments and 
shall be compatible with the continuance of such habitat areas. 

 
(1) Width. The width of the buffer area shall be a minimum of one 
hundred (100) feet, unless an applicant can demonstrate, after 
consultation and agreement with the California Department of 

                                                 
2  The requirements for establishing buffers adjacent to all ESHAs and the buffer width 

adequacy standards of Policy 3.1-7 are implemented verbatim through CZC Section 
20.496.020.] 
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Fish and Game, and County Planning staff, that one hundred (100) 
feet is not necessary to protect the resources of that particular 
habitat area from possible significant disruption caused by the 
proposed development. The buffer area shall be measured from the 
outside edge of the Environmentally Sensitive Habitat Areas and 
shall not be less than fifty (50) feet in width. New land division 
shall not be allowed which will create new parcels entirely within 
a buffer area. Developments permitted within a buffer area shall 
generally be the same as those uses permitted in the adjacent 
Environmentally Sensitive Habitat Area. 
 
Standards for determining the appropriate width of the 
buffer area are as follows: 
 
(a) Biological Significance of Adjacent Lands. Lands adjacent to a 
wetland, stream, or riparian habitat area vary in the degree to 
which they are functionally related to these habitat areas. 
Functional relationships may exist if species associated with such 
areas spend a significant portion of their life cycle on adjacent 
lands. The degree of significance depends upon the habitat 
requirements of the species in the habitat area (e.g., nesting, 
feeding, breeding, or resting). 
 
Where a significant functional relationship exists, the land 
supporting this relationship shall also be considered to be part of 
the ESHA, and the buffer zone shall be measured from the edge of 
these lands and be sufficiently wide to protect these functional 
relationships. Where no significant functional relationships exist, 
the buffer shall be measured from the edge of the wetland, stream, 
or riparian habitat that is adjacent to the proposed development. 
 
(b) Sensitivity of Species to Disturbance. The width of the buffer 
zone shall be based, in part, on the distance necessary to ensure 
that the most sensitive species of plants and animals will not be 
disturbed significantly by the permitted development. Such a 
determination shall be based on the following after consultation 
with the Department of Fish and Game or others with similar 
expertise: 

 
(i) Nesting, feeding, breeding, resting, or other habitat 

requirements of both resident and migratory fish 
and wildlife species; 

(ii)  An assessment of the short-term and long-term 
adaptability of various species to human 
disturbance; 
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(iii)  An assessment of the impact and activity levels of 
the proposed development on the resource. 

 
(c) Susceptibility of Parcel to Erosion. The width of the buffer zone 
shall be based, in part, on an assessment of the slope, soils, 
impervious surface coverage, runoff characteristics, and vegetative 
cover of the parcel and to what degree the development will 
change the potential for erosion. A sufficient buffer to allow for the 
interception of any additional material eroded as a result of the 
proposed development should be provided. 
 
(d) Use of Natural Topographic Features to Locate Development. 
Hills and bluffs adjacent to ESHA's shall be used, where feasible, 
to buffer habitat areas. Where otherwise permitted, development 
should be located on the sides of hills away from ESHA's. 
Similarly, bluff faces should not be developed, but shall be 
included in the buffer zone. 
 
(e) Use of Existing Cultural Features to Locate Buffer Zones. 
Cultural features (e.g., roads and dikes) shall be used, where 
feasible, to buffer habitat areas. Where feasible, development shall 
be located on the side of roads, dikes, irrigation canals, flood 
control channels, etc., away from the ESHA. 
 
(f) Lot Configuration and Location of Existing Development. 
Where an existing subdivision or other development is largely 
built-out and the buildings are a uniform distance from a habitat 
area, at least that same distance shall be required as a buffer zone 
for any new development permitted. However, if that distance is 
less than one hundred (100) feet, additional mitigation measures 
(e.g., planting of native vegetation) shall be provided to ensure 
additional protection. Where development is proposed in an area 
that is largely undeveloped, the widest and most protective buffer 
zone feasible shall be required. 
 
(g) Type and Scale of Development Proposed. The type and scale 
of the proposed development will, to a large degree, determine the 
size of the buffer zone necessary to protect the ESHA. Such 
evaluations shall be made on a case-by-case basis depending upon 
the resources involved, the degree to which adjacent lands are 
already developed, and the type of development already existing in 
the area. 

 
(2) Configuration. The buffer area shall be measured from the 
nearest outside edge of the ESHA (e.g., for a wetland from the 
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landward edge of the wetland; for a stream from the landward 
edge of riparian vegetation or the top of the bluff). [Emphases 
added.] 

 
 
III. Land Use Classification and Zoning District
 
The project site is designated in the certified LUP with the Rural Residential land use 
classification and Rural Residential Zoning District.   
 
The Rural Residential LUP land use classification is described as follows in the LUP: 
 

Intent:  The Rural Residential classification is intended to encourage local small 
scale food production (farming) in areas which are not well suited for large scale 
commercial agriculture, defined by present or potential use, location, mini-
climate, slope, exposure, etc.  The Rural Residential classification is not 
inteneded t5o be a growth area and residences should be located as to crate 
minimal impact on agricultural viability. 
 
Principal Permitted Use:  Residential and associated utilities, light agriculture, 
home occupation. 
 
Conditional Uses:  Cottage industry; conservation and development of natural 
resources, public facilities and utilities determined to be necessary on Rural 
Residential lands; recreation-education. 
 

 
The Rural Residential zoning district is described as follows in the Coastal Zoning 
Ordinance: 

Sec. 20.376.005 Intent.  This district is intended to encourage and preserve local 
small scale farming in the Coastal Zone on lands which are not well-suited for 
large scale commercial agriculture. Residential uses should be located as to 
create minimal impact on the agricultural viability. (Ord. No. 3785 (part), 
adopted 1991) 

Sec. 20.376.010 Principal Permitted Uses for RR Districts.  The following use 
types are permitted in the Rural Residential District: 

(A) Coastal Residential Use Types. 

FamilyResidential:Single-family;Vacation Home Rental. 

(B) Coastal Agricultural Use Types. 
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LightAgriculture;RowandFieldCrops;Tree Crops. 

(C) Coastal Open Space Use Types. 

Passive Recreation. (Ord. No. 3785 (part), adopted 1991) 

Sec. 20.376.015 Conditional Uses for RR Districts. 

The following are permitted uses upon the issuance of a coastal development use 
permit: 

(A) Coastal Residential Use Types. 

Family Residential: Cluster Development (RR:L-10 Districts Only); 
Mobile Home Park. 

(B) Coastal Civic Use Types. 

AlternativeEnergyFacilities:On-site;AlternativeEnergyFacilities:Off-
site;CommunityRecreation;DayCareFacilities/SmallSchool;EducationalFacilitie;
GroupCare;Lodge,FraternalandCivicAssembly;MajorImpactServicesandUtilities; 
MinorImpactUtilities;Religious Assembly. 

(C) Coastal Commercial Use Types. 

AnimalSalesandServices:HorseStables;Cottage Industries. 

(D) Coastal Agricultural Use Types. 

ForestProductionandProcessing:Limited;ForestProductionand 
Processing:CommercialWoodlots;Horticulture;Packing and Processing: Limited. 

(E) Coastal Open Space Use Types. 

Active Recreation. 

(F) Coastal Extractive Use Types. 

Mining and Processing. 

(G) Coastal Natural Resource Use Types. 

FishandWildlifeHabitatManagement; 
Watershed Management. (Ord. No. 3785 (part), adopted 1991) 








































































	DATE: July 23, 2009

