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Colin Drake & Sasha Graham, CDMS-23-2008), 44401 Gordon Lane,
Mendocino County. Filed December 21, 2009.

Recommendation:

Staff recommends that the Commission determine that a substantial issue exists with
respect to the grounds on which Appeal No. A-1-MEN-09-051 has been filed and that the
Commission hold a de novo hearing.

Staff recommends a NO vote on the following motion and resolution:

Motion & Resolution. | move that the Commission determine and resolve that:
Appeal No. A-1-MEN-09-051 raises no substantial issue with respect to the grounds
on which the appeal has been filed under Section 30603 of the Coastal Act regarding
consistency with the Certified Local Coastal Plan and/or the public access and
recreation policies of the Coastal Act.

Following the staff recommendation by voting no will result in the Commission
conducting a de novo review of the application, and adoption of the following findings.
Passage of this motion via a yes vote, thereby rejecting the staff recommendation, will
result in a finding of No Substantial Issue, and the local action will become final and
effective. The motion passes only by an affirmative vote of the majority of the appointed
Commissioners.

On November 19, 2009, the Mendocino County Planning Commission approved Coastal
Development Permit No. CDMS 23-2008 for a minor subdivision of an approximately
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22.82-acre parcel to create two parcels of approximately 10.9 acres and 11.93 acres in size.
The approved development is located approximately one mile northeast of Little River, on
the south side of Gordon Lane, approximately 0.5-mile east of its intersection with State
Highway One, at 44401 Gordon Lane (APN 121-070-22) (Exhibit Nos. 1 and 2).

Pursuant to Coastal Act Section 30603, this approval is appealable to the Commission
because (1) the approved development is not designated the “principal permitted use”
under the certified LCP, (2) the approved development is located within 100 feet of a
wetland or stream, and (3) the approved development is located within a sensitive coastal
resource area pursuant to Section 30603(a)(3) of the Coastal Act (see Appendix A for more
details).

The appellant, Commissioners Sara Wan and Kruer, claims that the approved project is
inconsistent with the Mendocino County certified Local Coastal Program (LCP) because:

(1) the configuration of the parcels resulting from the approved minor subdivision
would result in the encroachment of the approved building footprint of future
residential development on resultant “Parcel 2” within rare plant ESHA and within
the minimum 50-foot ESHA buffer area that is required by certified Land Use Plan
(LUP) Policy 3.1-7 and Coastal Zoning Code (CZC) Section 20.496.020;

(2) no alternative sites or project designs were considered in the County’s findings for
approval to demonstrate that the approved project was sited and designed in a
manner that would best protect the rare plant ESHA, as is required by LUP Policy
3.1-7 and CZC Section 20.496.020; and

(3) the County’s approval results in a new parcel being created that has not been
demonstrated to have an adequate building site which would allow for the
development of the building site consistent with LUP Policy 3.1-7, as is required
by LUP Policy 3.1-32.

Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it
determined that no substantial issue exists with respect to the grounds on which the appeal
has been filed." Commission staff has analyzed the county’s Final Local Action Notice for
the development (Exhibit 7), appellant’s claims (Exhibit 6), and the relevant requirements
of the LCP (Attachment A). Staff recommends that the Commission find that the appeal
raises a substantial issue of conformance of the approved project with respect to the ESHA
protection provisions of the certified LCP, as explained below.

Substantial Issue With Respect to ESHA Buffer Policies of the Certified LCP

! The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous
decisions on appeals, the Commission has generally been guided by the following factors in making
substantial issue determinations: the degree of factual and legal support for the local government’s decision;
the extent and scope of the development as approved or denied by the local government; the significance of
the coastal resources affected by the decision; the precedential value of the local government’s decision for
future interpretations of its LCP; and, whether the appeal raises only local issues, or those of regional or
statewide significance.
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Two rare plant species occur on the subject property: California sedge (Carex californica)
and Mendocino cypress (Hesperocyparis pygmaea®). Both species are included on lists of
rare, threatened, and endangered species by the California Native Plant Society® and the
Department of Fish and Game.* California sedge has a CNPS listing of “2.3" and a
state/global ranking of “S22/G5.”® Mendocino cypress has a CNPS listing of “1B.2 and
a CNDDB state/global ranking of “S2/G2.”°

The County findings (Exhibit No. 7), which summarize the results of a 2008 botanical
study prepared by the applicants’ botanical consultant, report approximately 100 California
sedge plants on approved “Parcel 2” growing within the approved future building envelope
and within the logging road/turnaround area that extends south of the building area. The
findings further report approximately 60-70 Mendocino cypress trees along the logging
road north of the approved future building envelope, within the building envelope, and
south of the building envelope along the logging road and turnaround area (Exhibit Nos. 3
and 4). Although numerous Mendocino cypress trees are present on the property, the
botanical consultant concludes that “based on personal observation” pygmy forest habitat
IS not present on the subject property.

The applicants’ botanical consultant prepared an addendum to the botanical report (dated
September 27, 2008; Exhibit No. 5), which presents a buffer analysis to address the buffer
width  [subsections (A)(1)(a)-(g)] and development [subsections (A)(4)(a)-(k)]
requirements of CZC Section 20.496 cited above. The buffer analysis also includes several
recommended mitigation measures “to protect the rare and endangered plants that are
located on site within the proposed building envelope and along portions of the existing
logging road.” The recommended mitigation measures, which are incorporated into
Special Condition No. 9 of the County’s approved permit for the subdivision, include
(among others) transplanting individual California sedge plants and Mendocino cypress
trees “that are 2 feet or smaller” to be impacted by the future development of the new
parcel to suitable habitat outside the approved building envelope and driveway alignment.

2 Mendocino cypress, also commonly known as Pygmy cypress, is treated as Hesperocyparis pygmaea in the
current taxonomic literature (e.g., http://ucjeps.berkeley.edu/about ICPN.html). The species was formerly
referred to as, and is synonymous with, both Cupressus goveniana ssp. pygmaea and Callitropsis pygmaea.

® California Native Plant Society (CNPS). 2009. Inventory of Rare and Endangered Plants (online edition,
v7-09d). California Native Plant Society. Sacramento, CA. Accessed from http://www.cnps.org/inventory.

* California Department of Fish and Game, Natural Diversity Database (NDDB). October 2009. Special
Vascular Plants, Bryophytes, and Lichens List. Quarterly publication. 71 pp.

® CNPS List 1B plants = rare, threatened, or endangered in California and elsewhere. CNPS List 2 plants =
rare, threatened, or endangered in California, but more common elsewhere. Threat code extensions: “.1” =
seriously endangered in CA, “.2” = fairly endangered in CA, and “.3” = not very endangered in CA.

® State rank 2 = Imperiled: Imperiled in the state because of rarity due to very restricted range, very few
populations (often 20 or fewer), steep declines, or other factors making it very vulnerable to extirpation from
the nation or state/province. [By adding a “?” to the rank, this represents more certainty than “S2S3” but less
certainty than “S2.”] Global rank 2 = Imperiled: At high risk of extinction due to very restricted range, very
few populations (often 20 or fewer), steep declines, or other factors. Global rank 5 = Secure: Common;
widespread and abundant.
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According to the recommended mitigation measure, cypress trees that are larger than 2 feet
“would not be suitable for transplanting and would therefore constitute a taking.”

As set forth below and in Appendix B, CZC Section 20.496.010 defines environmentally
sensitive habitat areas (ESHA) and includes habitats of rare and endangered plants.
Therefore, as ESHA, rare plant habitat is subject to the ESHA buffer requirements of LUP
Policy 3.1-7 and CZC Section 20.496.020. According to these policies, a buffer area of a
minimum of 100 feet shall be established adjacent to all ESHAS, unless an applicant can
demonstrate, after consultations and agreement with the California Department of Fish and
Game (CDFG) that 100 feet is not necessary to protect the resources of that particular
habitat area from possible significant disruption caused by the proposed development. The
policies state that in that event, the buffer shall not be less than 50 feet in width. CZC
Section 20.496.020 states that the standards for determining the appropriate width of the
buffer area are the seven standards of subsections (a) through (g) of subsection (A)(1) of
that section, including (a) the biological significance of adjacent lands, (b) sensitivity of
species to disturbance, (c) susceptibility of parcel to erosion, (d) use of natural topographic
features to locate development, (e) use of existing cultural features to locate buffer zones,
(F) lot configuration and location of existing development, and (g) the type and scale of the
development proposed. LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4)(b) further
require that development permitted within an ESHA buffer area shall generally be the
same as those uses permitted in the adjacent ESHA, and that structures are allowable
within the buffer area only if there is no other feasible site available on the parcel.

The approval of the subject minor subdivision raises a substantial issue regarding the
ESHA policies of the certified LCP including LUP Policies 3.1-7 and 3.1-32 and CZC
Section 20.496.020, because (a) the subdivision will result in future residential
development of the new parcel within and directly adjacent to rare plant ESHA without
maintaining any buffer, (b) the County did not consider feasible alternative sites or
configurations for the development that would avoid locating future development within
the ESHA or ESHA buffer, and (c) the approved subdivision will result in a parcel that has
not been demonstrated to have an adequate building site which would allow for the
development of the building site consistent with LUP Policy 3.1-7.

The County’s approval is based on a determination of the botanical impact analysis
prepared for the project that the California sedge habitat and Mendocino cypress habitat on
the project site do not constitute ESHA as defined in the LCP (cited above) because “the
habitat [where the rare plants occur] was created artificially due to past logging practices
and is currently dying out from the shade caused by natural revegetation in the area.” The
County findings conclude that “[g]iven the ESHA determination, the 100 foot buffer
requirements would not apply in areas outside of the riparian habitat. However, due to the
rare nature of the species identified, protective measures were recommended by both the
project botanist and DFG staff which include efforts to relocate or replace healthy
specimens which may be damaged by project related development.”

ESHA, as defined in Section 30107.5 of the Coastal Act, Section 3.1 of the certified
Mendocino County LUP, and CZC Section 20.308.040(F) is ““...any area in which plant or
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animal life or their habitats are either rare or especially valuable because of their special
nature or role in an ecosystem and which could be easily disturbed or degraded by human
activities.” Thus, Coastal Act Section 30107.5, LUP Section 3.1, and CZC Section
20.308.040(F) set up a two part test for determining an ESHA. The first part is determining
whether an area includes plants or animals or their habitats that are either: (a) rare; or (b)
especially valuable because of their special nature or role in an ecosystem. If so, then the
second part asks whether such plants, animals, or habitats could be easily disturbed or
degraded by human activities. If so, then the area where such plants, animals, or habitats
are located is deemed ESHA by Section 30107.5, LUP Section 3.1, and CZC Section
20.308.040(F).

The first test for determining ESHA under Section 30107.5, LUP Section 3.1, and CZC
Section 20.308.040(F) is whether an area including plants or animals or their habitats is
either (a) rare, or (b) especially valuable because of its special nature or role in an
ecosystem. As discussed above, two rare plant species occur on the subject property:
California sedge (Carex californica) and Mendocino cypress (Hesperocyparis pygmaea).
Both species are included on lists of rare, threatened, and endangered species by the
California Native Plant Society and the CDFG. California sedge has a CNPS listing of
“2.3” and a state/global ranking of “S2?/G5” (see above footnotes for ranking definitions).
Mendocino cypress has a CNPS listing of “1B.2” and a state/global ranking of “S2/G2.”
Because of their relative rarity at the state and global levels, California sedge and
Mendocino cypress as species meet the rarity test for designation as ESHA under the
above cited Coastal Act and LCP policies. However, because ESHA refers to an “area”
rather than an individual species, one must consider whether or not the proposed driveway
and building site of the new parcel to be created constitute “areas” on the property where
California sedge and Mendocino cypress ESHA occur.

As discussed above, at least 100 California sedge plants and 60-70 Mendocino cypress
trees were documented on the project site. The large concentrations of California sedge and
Mendocino cypress suggest that the future building site and driveway do constitute rare
plant habitat and therefore meet the first test for determining ESHA under Section 30107.5
of the Coastal Act, LUP Section 3.1, and CZC Section 20.308.040(F).

The second test for determining ESHA under Coastal Act Section 30107.5 (Section 3.1 of
the certified LUP) is whether the habitat could be easily disturbed or degraded by human
activities and developments. The large concentrations of California sedge and Mendocino
cypress plants in the proposed driveway and building site of the new parcel to be created
could be easily disturbed or degraded by human activities and developments such as those
that would be necessary to develop them for the residential use that would be
accommodated by the approved subdivision including grading, paving, building
construction, foot trampling, etc. Such activities would fragment or otherwise demolish the
presently intact habitat, reduce habitat size, and degrade and alter habitat quality and
conditions that are integral to the “special nature” of the existing habitat area. Therefore,
the large concentrations of California sedge and Mendocino cypress in the proposed
building site and driveway meet the second test for determining ESHA under Section
30107.5 of the Coastal Act, LUP Section 3.1, and CZC Section 20.308.040(F).
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The County’s findings erroneously interpret the definition of ESHA to exclude areas that
have been subject to past disturbance. Nothing in the ESHA definitions cited in LUP
Section 3.1 or CZC Sections 20.308.040(F) and 20.496.010 state or imply that this is the
case. In fact, CZC Sections 20.308.040(F) and 20.496.010 explicitly state that
“...Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams,
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas
of pygmy vegetation which contain species of rare or endangered plants and habitats of
rare and endangered plants and animals” (emphasis added). This provision does not in
any way exclude habitats of rare and endangered plants that occur in previously disturbed
areas. Thus, the County has not adopted findings that provide factual and legal support for
determining that no ESHA exists on the property.

By not recognizing two rare plant species on the property as ESHA, the County has not
adopted findings that provide factual and legal support for addressing the consistency of
the project with the ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section
20.496.020 including (1) why a buffer width less than 100 feet may be appropriate, (2)
how a reduced buffer is allowable based on analysis of the seven criteria specified in CZC
Section 20.496.020(A)(1) that must be applied in determining whether a potential
reduction of the ESHA buffer is warranted, and (3) how a buffer less than the minimum of
50 feet required by LUP Policy 3.1-7 and CZC Section 20.496.020(A)(1) is allowable at all
under the LCP. Furthermore, the County’s approval acknowledges that a portion of the
future residential development of the newly created parcel would be located within the 50-
foot rare plant buffer area proper and that an unspecified number of rare plant individuals
would be directly impacted by the development. The protection of ESHA in the coastal
zone is an issue of statewide concern addressed by Section 30240 of the Coastal Act.
Therefore, the Commission finds that the appeal raises a substantial issue regarding
consistency of the approved development with the ESHA buffer policies of the certified
LCP.

LUP Policy 3.1-7 and CZC Section 20.496.020 (A)(1) allow for development to be
permitted within a buffer area if the development is for a use that is the same as those uses
permitted in the adjacent environmentally sensitive habitat area, and if the development
complies with specified standards as described in subsections (1)-(3) of LUP Policy 3.1-7
and 4(a)-(k) of Section 20.496.020. The LCP sets forth uses permitted in wetland and
riparian ESHAS, but is silent with regard to allowable uses within rare plant ESHA, and
thus allowable uses within the rare plant buffer. Nonetheless, even if a residential
development was considered an allowable use in a rare plant buffer, LUP Policy 3.1-7 and
CZC Section 20.496.020(A)(4) require permitted development within an ESHA buffer to
comply with several standards. These standards include that structures be allowed within a
buffer area only if there is no other feasible site available on the parcel, and that the
development be sited and designed to prevent impacts that would significantly degrade the
ESHA. The County’s findings do not analyze alternative sites or project designs or
demonstrate that the project as approved was sited and designed on the 23-acre parcel in a
manner that would best protect the rare plant ESHA.
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Therefore, because ESHA buffers are not allowed to be reduced to less than 50 feet, and
because development is allowed within a buffer area only if it is demonstrated that there is
no other feasible site available on the parcel, the Commission finds that the appeal raises a
substantial issue regarding consistency of the approved development with the ESHA buffer
policies of the certified LCP, including, but not limited to, LUP Policies 3.1-7 and 3.1-32
and CZC Section 20.496.020.

Information Needed for De Novo Review of Application

Section 30621 of the Coastal Act instructs the Commission to provide for a de novo
hearing on all appeals where it has determined that a substantial issue exists with respect to
the grounds on which an appeal has been filed. If the Commission finds substantial issue
as recommended above, staff also recommends that the Commission continue the de novo
hearing to a subsequent date. The de novo portion of the appeal must be continued because
the Commission does not have sufficient information to determine what, if any,
development can be approved, consistent with the certified LCP.

Given that the project the Commission will be considering de novo has come to the
Commission after an appeal of a local government action, the Commission has not
previously been in the position to request information from the applicant needed to
determine if the project can be found to be consistent with the certified LCP. Following is
a discussion of the information needed to evaluate the development.

1. Alternatives Analysis for the Subdivision

As discussed above, the appeal raises a substantial issue regarding consistency of the
approved subdivision with LUP Policy 3.1-32, which requires that land divisions not be
permitted if any parcel being created (1) is entirely within an ESHA, or (2) does not have
an adequate building site which would allow for the development of the building site
consistent with the ESHA buffer policies of the LCP. Thus, the Commission needs to
receive an alternatives analysis that addresses alterative subdivision configurations which
comply with the Policy 3.1-32. Specifically, for each alternative examined, the analysis
should (1) describe what percentage of each parcel being created is occupied by ESHA
(including the 100-foot ESHA buffer zone around each identified ESHA); and (2) identify
an adequate building site(s) on each proposed new parcel which would allow for the
development of the building site(s) (including all necessary development associated with a
residence such as septic fields, driveway turnaround areas, vegetation maintenance zones
for fire-safety purposes, etc.) consistent with the ESHA buffer policies of the LCP.

2. Alternatives Analysis for Proposed Wetland and Riparian Habitat Impacts

The County findings discuss the existing old logging road on the property and the need for
road improvements to convert the road to a driveway for the future residential development
on proposed Parcel 2. The certified LCP provides for “road crossings” to be developed
within riparian areas provided that no less environmentally damaging alternative route is
feasible and provided that the development will not degrade the area or diminish its value
as a natural resource. Thus, an alternatives analysis must be provided that addresses
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different access alternatives for the site (including alternatives that avoid access through
riparian habitat and the “no project” alternative), a detailed description of what access
improvements would be needed for each alternative (e.g., amount of grading and filling,
proposed watercourse crossing plans, drainage control measures, etc.), an analysis of
riparian and wetland impacts associated with each alternative (e.g., amount of vegetation
requiring removal, amount of wetland dredging and/or filling, etc.), and mitigation
measures proposed for each alternative to minimize impacts to water quality, natural
resources, and sensitive habitats.

3. Botanical Analysis Addressing the Presence of “Pygmy Vegetation” and
Different VVegetation Types on the Property

The County findings quote from the botanical report prepared by the applicants’ consultant
stating that “pygmy habitat” is not present on the subject property. However, no
explanation for the basis of that conclusion is given. As “pygmy vegetation” is listed in
CZC Sections 20.308.040 and 20.496.010 as a type of ESHA, the Commission needs to
understand whether or not this type of habitat is present in the area, and if so, how the
proposed subdivision may affect it. Therefore, a detailed botanical analysis must be
provided that addresses the presence of “pygmy vegetation” on the subject property, where
such vegetation is located on and/or in the vicinity of the subject property, and the basis for
the conclusions reached. In addition, the analysis should be broad enough to include a
detailed description of all of the existing vegetation types and soil types on the property,
since the property supports various types of environmentally sensitive habitats including
wetlands, watercourses, riparian habitat, a “spring area,” red-legged frog habitat, and rare
plant habitat. Each vegetation type and environmentally sensitive habitat area located on
the property should be described in detail and depicted on a vegetation and ESHA map
prepared for the subject site. Additionally, significant site features also should be shown in
relation to the mapped vegetation and ESHA types including existing roads and
development, existing and proposed property lines, 100-foot ESHA buffer boundaries,
proposed future road improvement footprints and “Hammerhead-T” turnaround areas, and
proposed future residential development areas and areas subject to associated CalFire
(Department of Forestry and Fire Protection) and County Fire District fire regulations,
including fire-safety vegetation maintenance zones.

Without the above information, the Commission cannot reach a final determination
concerning the project’s consistency with the policies of the LCP. Therefore, before the
Commission can act on the proposed project de novo, the applicant must submit the above-
identified information.

APPENDICES

APPENDIX A: Commission’s Appeal Jurisdiction Over Project
APPENDIX B: Excerpts from the Mendocino County Local Coastal Program
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EXHIBITS

Regional Location Map

Vicinity Map

Approved Subdivision Map

Rare Plant Location Map

Botanical Mitigation Measures

Appeal

Notice of Final Local Action and Findings for Approval

NogakrowhE
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APPENDIX A

COMMISSION’S APPEAL JURISDICTION OVER THE PROJECT

On November 19, 2009, the Mendocino County Planning Commission conditionally
approved Coastal Development Minor Subdivision Permit #CDMS 23-2008 for the minor
subdivision of an approximately 22.82-acre parcel to create two parcels of approximately
10.9 acres and 11.93 acres in size. The approved permit imposed 33 special conditions.

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited
appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603). Section 30603 states that an action
taken by a local government on a coastal development permit application may be appealed
to the Commission for certain kinds of developments, including developments located
within certain geographic appeal areas, such as those located between the sea and the first
public road paralleling the sea, or within three hundred feet of the inland extent of any
beach, or of the mean high tide line of the sea where there is no beach, or within one
hundred feet of any wetland or stream, or within three hundred feet of the top of the
seaward face of any coastal bluff, or those located in a sensitive coastal resource area, such
as designated “special communities.” Furthermore, developments approved by counties
may be appealed if they are not designated the “principal permitted use" under the certified
LCP. Finally, developments which constitute major public works or major energy
facilities may be appealed, whether approved or denied by the city or county. The grounds
for an appeal are limited to an allegation that the development does not conform to the
standards set forth in the certified local coastal program and, if the development is located
between the first public road and the sea, the public access policies set forth in the Coastal
Act.

The subject development is appealable to the Commission pursuant to Section 30603 of the
Coastal Act because (1) the approved subdivision is a form of development that is not
designated as a “principal permitted use” under the certified LCP, (2) the approved
development is located within 100 feet of a wetland or stream (see below); and (3) the
approved development is located within a sensitive coastal resource area pursuant to
Section 30603(a)(3) of the Coastal Act (see below).

The decision of the County Planning Commission was not appealed at the local level to the
County Board of Supervisors. The County then issued a Notice of Final Action, which
was received at the Commission’s North Coast District Office on December 7, 2009
(Exhibit No. 7). Section 13573 of the Commission’s regulations allows for appeals of
local approvals to be made directly to the Commission without first having exhausted all
local appeals when, as here, the local jurisdiction charges an appeal fee for the filing and
processing of local appeals.

One appeal was filed from Commissioners Sara Wan and Kruer on December 21, 2009
(Exhibit No. 6). The appeal was filed with the Commission in a timely manner, within 10
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working days of receipt by the Commission of the County's Notice of Final Action on
December 7, 2009 (Exhibit No. 7).

The Approved Development is Located Within 100 Feet of a Wetland or Stream

The County findings for approval of the subdivision development describe Beal Creek as
bisecting approved Parcel 1. An additional seasonal drainage runs parallel to the creek
approximately 150 feet to the south within approved Parcel 1. Moreover, a “spring area” is
located to the north of Beal Creek within approved Parcel 1. Therefore, as portions of the
approved development are located within 100 feet of a wetland or stream, the subject
development is appealable to the Commission pursuant to Section 30603 of the Coastal
Act.

The Approved Development is Located Within a Sensitive Coastal Resource Area

Section 30116 of the Coastal Act defines “Sensitive Coastal Resource Areas” as follows:

"Sensitive coastal resource areas” means those identifiable and geographically bounded
land and water areas within the coastal zone of vital interest and sensitivity. *“Sensitive
coastal resource areas™ include the following:
(a) Special marine and land habitat areas, wetlands, lagoons, and estuaries as mapped
and designated in Part 4 of the coastal plan.
(b) Areas possessing significant recreational value.
(c)_Highly scenic areas. (emphasis added)
(d) Archaeological sites referenced in the California Coastline and Recreation Plan or
as designated by the State Historic Preservation Officer.
(e) Special communities or neighborhoods which are significant visitor destination
areas.
(f) Areas that provide existing coastal housing or recreational opportunities for low- and
moderate-income persons.
(g) Areas where divisions of land could substantially impair or restrict coastal access.

Section 30502 of the Coastal Act indicates that sensitive coastal resource areas are areas
within the coastal zone where the protection of coastal resources and public access
requires, in addition to the review and approval of zoning ordinances, the review and
approval by the Commission of other implementing actions to protect coastal resources.
Sensitive coastal resource areas (SCRAS) can be designated either by the Commission
pursuant to Section 30502 of the Coastal Act, or by local government by including such a
designation in its Local Coastal Program (LCP).

Section 30502 directs the Commission to designate SCRAs not later than September 1,
1977, pursuant to a report which must contain the following information:

(1) A description of the coastal resources to be protected and the reasons why the area has
been designated as a sensitive coastal resource area;

(2) A specific determination that the designated area is of regional or statewide
significance;

(3) A specific list of significant adverse impacts that could result from development where
zoning regulations alone may not adequately protect coastal resources or access;

(4) A map of the area indicating its size and location.
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The Commission did not ultimately designate SCRAs or make recommendations to the
Legislature, as contemplated by Section 30502 and 30502.5. Because it did not designate
SCRAs, the Commission does not have the authority to require local governments to adopt
such additional implementing actions. Nothing in Sections 30502 or 30502.5, however,
overrides other provisions in the Coastal Act that assign primary responsibility to local
governments for determining the contents of LCPs and that authorize local governments to
take actions that are more protective of coastal resources than required by the Coastal Act.
Such Coastal Act provisions support the position that the Commission does not have the
exclusive authority to designate SCRAs. In 1977, the Attorney General’s Office advised
the Commission that if the Commission decided not to designate SCRAs, local government
approvals of development located in SCRAs delineated in LCPs would nonetheless be
appealable to the Commission.

The ability of local governments to designate SCRAs in LCPs is further supported by the
legislative history of changes to Section 30603. In 1982, after the 1978 deadline for the
Commission to designate SCRAs, the Legislature amended the provisions of Section
30603 that relate to appeals of development located in SCRAs. (Cal. Stats. 1982, c. 43,
sec. 19 (AB 321 - Hannigan). The Legislature's 1982 revisions to the SCRA appeal
process demonstrate that the Commission's decision not to designate SCRAs did not have
the effect of preventing local governments from designating SCRAs through the LCP
process. |If the Commission's decision not to designate SCRASs rendered the Coastal Act
provisions that relate to SCRAs moot, the Legislature's action in 1982 would have been a
futile and meaningless exercise. Instead, by deliberately refining the SCRA appeal process,
the Legislature confirmed that local governments continue to have the authority to
designate SCRA:s.

Although a city or county is not required to designate SCRAs in their LCP, at least four
local governments have chosen to do so. The Commission has certified LCPs that contain
SCRA designations from the City of Grover Beach (1982), San Luis Obispo County
(1987), the City of Dana Point (1989) and the segment of Mendocino County’s LCP that
covers areas outside of the town of Mendocino (1992).

Designation of SCRAs in this manner is consistent with the reservation of local authority,
under Section 30005, to enact certain regulations more protective of coastal resources than
what is required by the Act. As noted above, the Coastal Act does not require local
governments to designate SCRAs, but local governments are allowed to designate such
areas.

The appeal of Mendocino County Coastal Development Permit CDMS No. 23-2008 was
accepted by the Commission in part, on the basis that the project site is located in a
sensitive coastal resource area designated by Mendocino County and certified by the
Commission when the County’s LCP was certified in 1992.

The applicable designation of sensitive coastal resource areas was accomplished in the
LCP by defining sensitive coastal resource areas within the LCP to include “highly scenic
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areas,” and by mapping specific geographic areas on the certified Land Use Maps as
“highly scenic.” Chapter 5 of the Mendocino County General Plan Coastal Element (the
certified Land Use Plan) and Division Il of Title 20, Section 20.308.105(6) of the
Mendocino County Coastal Zoning Code (CZC), both define “Sensitive Coastal Resource
Areas” to mean “those identifiable and geographically bounded land and water areas
within the coastal zone of vital interest and sensitivity.” Subparts (c) of these sections
include “highly scenic areas.” This definition closely parallels the definition of SCRA
contained in Section 30116 of the Coastal Act. Mendocino LUP Policy 3.5 defines highly
scenic areas to include, in applicable part, “those [areas] identified on the Land Use Maps
as they are adopted.” Adopted Land Use Map No. 18 designates the area inclusive of the
site that is the subject of Mendocino County CDP No. 57-2008 as highly scenic.
Therefore, it is clear that by defining sensitive coastal resource areas to include highly
scenic areas, and by then mapping designated highly scenic areas on the adopted Land Use
Maps, the County intended that highly scenic areas be considered sensitive coastal
resource areas.

Section 30603 of the Coastal Act states that “after certification of its local coastal
program, an action taken by a local government on a coastal development permit may be
appealed to the Commission...” Included in the list of appealable developments are
developments approved within sensitive coastal resource areas. Additionally, Division Il
of Title 20, Section 20.544.020(B)(6) of the certified Mendocino County Coastal Zoning
Code specifically includes developments approved “located in a sensitive coastal resource
area” as among the types of developments appealable to the Coastal Commission.

Therefore, for all of the above reasons, the Commission finds that as (1) highly scenic
areas are designated and mapped in the certified LCP as a sensitive coastal resource area,
and (2) approved development located in a sensitive coastal resource area is specifically
included among the types of development appealable to the Commission in the certified
LCP, Mendocino County’s approval of local CDP No. CDMS 23-2008 is appealable to
the Commission under Section 30603(a)(3) of the Coastal Act and Section
20.544.020(B)(6) of the certified Mendocino County Coastal Zoning Code.
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APPENDIX B

EXCERPTS FROM THE MENDOCINO COUNTY CERTIFIED LCP

Environmentally Sensitive Habitat Areas (ESHA) are defined in Section 3.1 of the
Mendocino County Land Use Plan (LUP) as follows:

Any areas in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be easily
disturbed or degraded by human activities and developments.

Coastal Zoning Code (CZC) Section 20.308.040 “Definitions (E)” defines ESHA as
follows (emphasis added):

“Environmentally Sensitive Habitat Area” means any areas in which plant or animal life
or their habitats are either rare or especially valuable because of their special nature or
role in an ecosystem and which could be easily disturbed or degraded by human activities
and developments. In Mendocino County, environmentally sensitive habitat areas include,
but are not limited to: anadromous fish streams, sand dunes, rookeries and marine
mammal haul-out areas, wetlands, riparian areas, areas of pygmy vegetation that contain
species of rare or endangered plants, and habitats of rare and endangered plants and
animals.

CZC Section 20.496.010 “Environmentally Sensitive Habitat and other Resource Areas—
Purpose” states the following (emphasis added):

...Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams,
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas
of pygmy vegetation which contain species of rare or endangered plants and habitats of
rare and endangered plants and animals.

LUP Policy 3.1-7 states the following (emphasis added):

A buffer area shall be established adjacent to all environmentally sensitive habitat areas.
The purpose of this buffer area shall be to provide for a sufficient area to protect the
environmentally sensitive habitat from significant degradation resulting from future
developments. The width of the buffer area shall be a minimum of 100 feet, unless an
applicant can demonstrate, after consultation and agreement with the California
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary to
protect the resources of that particular habitat area and the adjacent upland transitional
habitat function of the buffer from possible significant disruption caused by the proposed
development. The buffer area shall be measured from the outside edge of the
environmentally sensitive habitat areas and shall not be less than 50 feet in width. New
land division shall not be allowed which will create new parcels entirely within a buffer
area. Developments permitted within a buffer area shall generally be the same as those
uses permitted in the adjacent environmentally sensitive habitat area and must comply at a
minimum with each of the following standards:

1. It shall be sited and designed to prevent impacts which would significantly degrade
such areas;
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2.

It shall be compatible with the continuance of such habitat areas by maintaining their
functional capacity and their ability to be self-sustaining and to maintain natural
species diversity; and

Structures will be allowed within the buffer area only if there is no other feasible site
available on the parcel. Mitigation measures, such as planting riparian vegetation,
shall be required to replace the protective values of the buffer area on the parcel, at a
minimum ratio of 1:1, which are lost as a result of development under this solution.

LUP Policy 3.1-32 states the following (emphasis added):

Land divisions, including lot line adjustments which are located within Environmentally
Sensitive Habitat Area boundaries (which are shown on the Land Use Maps, and subject to
Policy 3.1-1), will not be permitted if: (1) any parcel being created is entirely within an
Environmentally Sensitive Habitat Area; or (2) if any parcel being created does not have
an _adequate building site which would allow for the development of the building site
consistent with Policy 3.1-7.

CZC Section 20.496.020 “Environmentally Sensitive Habitat and other Resource Areas—
Development Criteria” states the following (emphasis added):

(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient

area to protect the environmentally sensitive habitat from degradation resulting from
future developments and shall be compatible with the continuance of such habitat areas.

(1) Width, The width of the buffer area shall be a minimum of one hundred (100) feet,
unless an applicant can demonstrate, after consultation and agreement with the
California Department of Fish and Game, and County Planning staff, that one hundred
(100) feet is not necessary to protect the resources of that particular habitat area from
possible significant disruption caused by the proposed development. The buffer area
shall be measured from the outside edge of the Environmentally Sensitive Habitat
Areas and shall not be less than fifty (50) feet in width. New land division shall not be
allowed which will create new parcels entirely within a buffer area. Developments
permitted within a buffer area shall generally be the same as those uses permitted in
the adjacent Environmentally Sensitive Habitat Area.

Standards for determining the appropriate width of the buffer area are as follows:

(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland,
stream, or riparian habitat area vary in the degree to which they are functionally
related to these habitat areas. Functional relationships may exist if species
associated with such areas spend a significant portion of their life cycle on
adjacent lands. The degree of significance depends upon the habitat requirements
of the species in the habitat area (e.g., nesting, feeding, breeding, or resting).

Where a significant functional relationship exists, the land supporting this
relationship shall also be considered to be part of the ESHA, and the buffer zone
shall be measured from the edge of these lands and be sufficiently wide to protect
these functional relationships. Where no significant functional relationships exist,
the buffer shall be measured from the edge of the wetland, stream, or riparian
habitat that is adjacent to the proposed development.
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(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be
based, in part, on the distance necessary to ensure that the most sensitive species
of plants and animals will not be disturbed significantly by the permitted
development. Such a determination shall be based on the following after
consultation with the Department of Fish and Game or others with similar
expertise:

(i) Nesting, feeding, breeding, resting, or other habitat requirements of both
resident and migratory fish and wildlife species;

(i) An assessment of the short-term and long-term adaptability of various
species to human disturbance;

(iii)  An assessment of the impact and activity levels of the proposed
development on the resource.

(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be based,
in part, on an assessment of the slope, soils, impervious surface coverage, runoff
characteristics, and vegetative cover of the parcel and to what degree the
development will change the potential for erosion. A sufficient buffer to allow for
the interception of any additional material eroded as a result of the proposed
development should be provided.

(d) Use of Natural Topographic Features to Locate Development. Hills and bluffs
adjacent to ESHA's shall be used, where feasible, to buffer habitat areas. Where
otherwise permitted, development should be located on the sides of hills away from
ESHA's. Similarly, bluff faces should not be developed, but shall be included in the
buffer zone.

(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features
(e.g., roads and dikes) shall be used, where feasible, to buffer habitat areas. Where
feasible, development shall be located on the side of roads, dikes, irrigation
canals, flood control channels, etc., away from the ESHA.

(f) Lot Configuration and Location of Existing Development. Where an existing
subdivision or other development is largely built-out and the buildings are a
uniform distance from a habitat area, at least that same distance shall be required
as a buffer zone for any new development permitted. However, if that distance is
less than one hundred (100) feet, additional mitigation measures (e.g., planting of
native vegetation) shall be provided to ensure additional protection. Where
development is proposed in an area that is largely undeveloped, the widest and
most protective buffer zone feasible shall be required.

(9) Type and Scale of Development Proposed. The type and scale of the proposed
development will, to a large degree, determine the size of the buffer zone necessary
to protect the ESHA. Such evaluations shall be made on a case-by-case basis
depending upon the resources involved, the degree to which adjacent lands are
already developed, and the type of development already existing in the area...

(2) Configuration. The buffer area shall be measured from the nearest outside edge of
the ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream
from the landward edge of riparian vegetation or the top of the bluff).

(3) Land Division. New subdivisions or boundary line adjustments shall not be
allowed which will create or provide for new parcels entirely within a buffer area.
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(4) Permitted Development. Development permitted within the buffer area shall
comply at a minimum with the following standards:

(a) Development shall be compatible with the continuance of the adjacent habitat
area by maintaining the functional capacity, their ability to be self-sustaining and
maintain natural species diversity.

(b) Structures will be allowed within the buffer area only if there is no other
feasible site available on the parcel.

(c) Development shall be sited and designed to prevent impacts which would
degrade adjacent habitat areas. The determination of the best site shall include
consideration of drainage, access, soil type, vegetation, hydrological
characteristics, elevation, topography, and distance from natural stream channels.
The term "best site" shall be defined as the site having the least impact on the
maintenance of the biological and physical integrity of the buffer strip or critical
habitat protection area and on the maintenance of the hydrologic capacity of these
areas to pass a one hundred (100) year flood without increased damage to the
coastal zone natural environment or human systems.

(d) Development shall be compatible with the continuance of such habitat areas by
maintaining their functional capacity and their ability to be self-sustaining and to
maintain natural species diversity.

(e) Structures will be allowed within the buffer area only if there is no other
feasible site available on the parcel. Mitigation measures, such as planting
riparian vegetation, shall be required to replace the protective values of the buffer
area on the parcel, at a minimum ratio of 1:1, which are lost as a result of
development under this solution.

(f) Development shall minimize the following: impervious surfaces, removal of
vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air
pollution, and human intrusion into the wetland and minimize alteration of natural
landforms.

(9) Where riparian vegetation is lost due to development, such vegetation shall be
replaced at a minimum ratio of one to one (1:1) to restore the protective values of
the buffer area.

(h) Aboveground structures shall allow peak surface water flows from a one
hundred (100) year flood to pass with no significant impediment.

(i) Hydraulic capacity, subsurface flow patterns, biological diversity, and/or
biological or hydrological processes, either terrestrial or aquatic, shall be
protected.

(j) Priority for drainage conveyance from a development site shall be through the
natural stream environment zones, if any exist, in the development area. In the
drainage system design report or development plan, the capacity of natural stream
environment zones to convey runoff from the completed development shall be
evaluated and integrated with the drainage system wherever possible. No structure
shall interrupt the flow of groundwater within a buffer strip. Foundations shall be
situated with the long axis of interrupted impermeable vertical surfaces oriented
parallel to the groundwater flow direction. Piers may be allowed on a case by case
basis.
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(k) If findings are made that the effects of developing an ESHA buffer area may
result in significant adverse impacts to the ESHA, mitigation measures will be
required as a condition of project approval. Noise barriers, buffer areas in
permanent open space, land dedication for erosion control, and wetland
restoration, including off-site drainage improvements, may be required as
mitigation measures for developments adjacent to environmentally sensitive
habitats. (Ord. No. 3785 (part), adopted 1991)
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Playalina Nelson, Botanical Consultant
P.O Box 5765
Santa Rosa, CA. 95402
(707) 357-1134
playalina@gmail.com

September 27, 2008

Teresa Spade

Mendocino County Dept. of Planning & Building Services
Coastal Planning Division

790 South Franklin Street

Fort Bragg, CA. 95437

RE:  An addendum to the completed botanical report dated June 2008 for the Yasskin
property located at 44401 Gordon Lane, Mendocino, Mendocino County APN 121-070-22.

Dear Teresa,

Attached, please find a Buffer Analysis as part of the Coastal Zoning Code section 20.496.020,
subparts (A)(1)(a) - (g) and (A)(4)(a) - (k), which is required to address the proposed Minor
Subdivision on this parcel. This Minor Subdivision would result in making improvements to the
existing logging road (conversion to a driveway) that extends through riparian habitat associated
with Beal Creek. This riparian habitat meets the definition of an ESHA according to the
Mendocino County LCP, and therefore necessitates being addressed with a Buffer Analysis.

In addition — though not as part of the Buffer Analysis, mitigation measures are being
recommended in order to protect the rare and endangered plants that are located on site within the.
proposed building envelope and along portions of the existing logging road. Based on
interpretation of the Mendocino County LCP and feedback from the County, the plants located on
site may not meet the definition of an ESHA though they may warrant protections based on
CEQA and DFG guidelines.

I believe that the following Buffer Analysis and recommended mitigation measures are sufficient
to address guidelines based on the California Coastal Commission, the Mendocino County’s
Local Coastal Plan, the Department of Fish & Game and. Please let me know if any further
analysis 1s required.

Sincerely, EXHIBIT NO. 5
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Mitigation measures to reduce adverse impacts that the proposed improvements to the
existing logging road {(comversion to a driveway) may have on the riparian habitat
associated with Beal Creek, the wetland/spring and the seasonal drainage that flows into
Beal Creek based on the Coastal Zoning Code section 20.496.020, subparts (A)(1){2)
through (g) and (A)(4)(a) through (k):

1. The proposed improvements to the existing logging road (conversion to a driveway) may
cause the delivery of sediment to enier Beal Creek through erosion and run-off: The
conversion of the existing logging road into a driveway will require that it be graveled; however,
it is possible that converting the portion of the logging road into a driveway that is just north of
the riparian habitat will require that it be paved due to the steepness of its slope in this area.

This conversion will not require that the logging road be widened more than its current 10” width
within the riparian habitat or within its buffer. South of the riparian habitat, and beyond its buffer
area, a portion of the logging road would need to be widened in order to accommodate a required
driveway turnout. There is scattered vegetation within the logging road that has re-vegetated
since logging operations have ceased and the road has been under-utilized. Currently, the logging
road is 10’ wide and does not need to be widened in order to convert it into a driveway; however,
according to CalFire requirements, there would be one turnout and two hammer-head Ts. The
hammer-head T north of Beal Creek would be located close to Gordon Lane, where a small bam
is currently located; the turnout would be located south of Beal Creek and the seasonal drainage
that flows into it; the second hammer-head T would be located at the proposed building envelope.
The hammer-head Ts and turnout would be at least 100’ from the riparian habitat; therefore,
outside of the ESHA and its buffer.

Mitigation measure la: The conversion of the logging road into a driveway
should be designed by a civil engineer based on Best Management Practices
(BMPs) in order to minimize sediment delivery into Beal Creek. Specifically, an
erosion control plan should be written to include: seasonal restrictions for
grading and graveling, the placement of wattles along the slope of the driveway,
and the placement of a temporary construction fence along the creek. The
construction fence should be placed prior to any development activity that would
occur along the edge of the bank.

The driveway conversion should be designed utilizing out-sloping so that
stormwater sheets off the road and follows the overall natural topography rather
than being directed into ditches, which is currently why there are alders and other
hydrophytic vegetation established along the driveway. By having stormwater
sheet off of the driveway following the overall natural topography, erosion will
be highly reduced and run-off will be more dispersed into the vegetation and the
soil.

Mitigation measure 1b: No excess soil as the result of this conversion activity
shall be placed down the riparian siope; any excess soil should be taken off site
or regraded into the driveway. No gravel, cement or excess soil from grading or
other materials should be placed down the riparian slope. A qualified botanist
should make a site visit following any future grading, graveling or paving. The
purpose of this site visit would be to determine that disturbance to the riparian
habitat has not occurred. Particularly, the botanist should inspect for any
placement of gravel, cement or other materials down the riparian slope; the

Initials: o Playalina Nelson, Botanical Consultant- l QY \0
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botanist should also inspect for any potential vegetation removal along the
existing logging road.

Mitigation measure Ic: Several (3-5) photos points should be established and
photos taken from within the gulch in order to monitor potential erosion and any
degradation that may occur along the gulch. These photo points should be
assessed every 2 years for a period of 4 years. Should erosion be evident, then
the driveway should be evaluated for improvements and re-vegetation or other
restoration work should be performed. '

Mitigation measure 1d: Every two years for a period of 4 years, in conjunction
with assessing the photo points, the driveway should be surveyed to ensure that
water is not flowing through or along the driveway or causing unnatural drainage
patterns.  This should be conducted by a qualified professional who can
determine what improvements the driveway will need in order to maintain
natural hydrology patterns as much as possible and to prevent directing un-
natural water into the guich.

2. The proposed road improvements may cause the removal or disturbance of riparian habitat
that is adjacent to the driveway based on the minimal grading that will occur: As previously
stated, the driveway will maintain approximately the current width of the logging road, which is
10’; however, it is anticipated that some widening in spots would need to occur that may remove
riparian habitat. Also, the driveway will need some grading, which may move soil towards the
riparian habitat.

Mitigation measure 2a: A re-vegetation plan should be written based on
vegetation that is removed or disturbed as a result of the proposed driveway

e .cOnversion. Any habitat that is disturbed should be cleaned and restored. Based
on the LCP “Where riparian vegetation is lost due to development, such
vegetation shall be replaced at a minimum ratio of one to one (1:1) to restore the
protective values of the buffer area.”

Vegetation that would be removed due to the driveway conversion should be
salvaged — potted if necessary — and then transplanted along the slope when the
driveway conversion is complete. The most suitable species that is currently
growing along the slope is sword fern (Polystichum munitum), because it is
dominant and can be transplanted. A minimum of 50% of sword fern that is
removed shall be salvaged and replanted. This should be overseen by a botanist
or qualified restoration biologist as part of a re-vegetation plan; monitoring
should be performed in order to ensure that re-vegetation efforts have been
successfully implemented and carried out. Prior to driveway conversion, areas
that would be impacted should be outlined and plants should be transplanted.
Another site visit should be conducted ‘following the conversion in order to
determine if further transplanting or restoration is required to replace any riparian
habitat that may have been disturbed.

3. A portion of the spring/wetland that is within the riparian area and feeds water into Beal
Creek would be partially removed as a result of driveway conversion: Water from the spring
feeds into Beal Creek. Currently, there is a ditch across the existing logging road that directs
water from the spring to Beal Creek; there is currently a footbridge over this ditch. This ditch and
footbridge would need to be replaced with a culvert in order to direct water under the driveway.

Initials: 7%/ Playalina Nelson, Botanical Consultant 6 0“ Lp
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Mitigation measure 3a. Measures should be implemented to replace riparian
habitat that may be lost through the conversion of the driveway and the
installation of the culvert. Based on the LCP “Where riparian vegetation is lost
due to development, such vegetation shall be replaced at a minimum ratio of one
to one (1:1) to restore the protective values of the buffer area.” Based on any
feedback from DFG, a larger area of may need to be restored to meet CEQA
guidelines.

Efforts should be made to minimize habitat disturbance to the greatest extent
possible, avoiding disturbance when possible. A minimum of 50% of the plants
that would be impacted shall be salvaged and transplanted in the general vicinity
of the disturbance. Most of the plants associated with the spring are suitable for
transplanting. Transplanting efforts shall be assessed prior to any driveway
conversion activity. Transplanting efforts shall be overseen by a qualified
professional and carried out in conjunction with other relevant mitigation
measures.

4. Invasive plants may become established as a result of the driveway conversion and
associated land disturbance: ' ’

Mitigation measure 4a: A site visit should be performed one year following the
conversion of the driveway in order to determine if invasive plants have become
established as a result of conversion activities. Should invasive plants become
established, removal efforts should be conducted in accordance with an invasive
plant removal plan.

Mitigation measure 4b: Several invasive species were located on site that
include: ivy (Hedera caneriensis, Delairea -odorata-or Hedera helix) and
cotoneaster (Cotoneaster pannosus). Fox glove (Digitalis purpurea) was also
found, which is less aggressive; nevertheless, it should be removed. These plants
are not wide spread, though they are scattered throughout the project area. These
invasive plants are manageable and should be removed as soon as possible.

Basic monitoring should be conducted in conjunction with other relevant
mitigation measures in order to determine the scope of the removal efforts. It is
expected that if the invasive plants are removed at least once a year for 4 years,
their populations will be highly reduced. A basic invasive plant removal plan
may need to be written that would include outlining removal objectives, methods
for removal and a timeline. = This may need to be done in conjunction with
Mitigation measure 4a. '

Mitigation measures recommended in order to reduce adverse impacts that the
development may have on the Mendocino cypress and California sedge plants based on the
California Environmental Quality Act (CEQA):

5. The proposed development would impact the California sedge (Carex californica).
Approximately 30-50 plants were located growing within the proposed building envelope on
Proposed parcel 2 and would be impacted by future development: Approximately 50
individuals were located growing within the logging road as it extends farther south, below Beal
Creek. Additional individuals were located beyond the proposed building area within and along
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the logging road. There is highly suitable habitat for transplanting the Carex beyond the proposed
building envelope. ‘

Mitigation measure 5a: Prior to any construction activity that would impact the
California sedge, all individuais should be flagged, dug up and relocated (i.e.,
transplanted). All transplanting should be done as part of a transplanting and
monitoring plan that should be completed by a qualified professional. Basic
components of this plan should include:

A. Transplanting shall occur prior to any development activity that may
impact the plants and after the first rains of the year when the ground is
sufficiently wet, which is usually by October or November, though
sometimes later in the year. If necessary, plants shall be watered after they
are planted and until they are established.

B. Transplanted individuals shall be counted and documented in order to
create an accurate assessment of their survival rates and to document any
natural recruitment. The site shall be evaluated in spring and summer during
the flowering period, and the numbers of individuals shall be counted
annually in the spring and/or summer for three successive years.

C. Evaluation of the site shall continue for the life of the identified
objectives. Threats to the viability of the transplanted plants (i.e., exotic
weeds, lack of water, etc.) shall be addressed and documented.

D. Basic Objectives may include:

-One year following re-planting of California sedge, 75% or greater of
the individual plants introduced to the restoration-sites—shall-have
survived.

-Within 3 years of replanting, the species shall be re-established to a
minimum of 90% of its pre-restoration occurrence, as determined
through creation of the pre-restoration baseline.

-Within 4 years, or during the life restoration plan, which ever is greater,
all exotic weeds identified for eradication shall be removed from the
restoration area and shall not be a threat to any of the transplanted
individuals.

Mitigation measure 5b: Construction materials and vehicles shall not use
occupied California sedge habitat for storage or staging areas. Fluid materials
such as concrete rinse water, fuels, and lubricants should not be disposed of
onsite and should be stored or confined as necessary to prevent spillage into
natural habitats, including the California sedge habitat and the adjacent areas.

As outlined in a recommended transplanting and monitoring plan, all necessary
long-term monitoring shall be carried out and the necessary periodic updates
shall be provided to either Department of Fish and Game or the County of
Mendocino’s Planning Department in order to ensure long-term protection of the
California sedge and to prevent a net loss of individuals.

) S L
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6. The proposed developmeni would impact the Mendocino Cypress (Cupressus goveniana
ssp. pigmaea) located within the proposed building envelope and along the existing logging
road: Approximately [0-15 mature and mostly dying individuals were located along the logging
road, north of the proposed building envelope, 10-15 individuals were located within the
proposed building envelope, and approximately 40 individuals were located south of the proposed
building envelope along the logging road and turnaround. Generally, Mendocino cypress occurs
as a key species associated with Pygmy habitat. Pygmy habitat is not present on the subject
parcel. Pygmy habitat is present approximately 0.5 miles north, along Gordon Lane. Based on
personal observation, isolated cypress trees generally occur within transitional areas between
pygmy habitat and other plant communities, such as redwood forest, Bishop-pine forest or
associated with disturbed areas within forested plant communities.

Mitigation measure 6a: Cypress trees that are 2 feet or smaller should be
transplanted as part of a Transplanting Plan described and outlined as part of
Mitigation measure 5a. It is expected that trees that are larger than 2 feet would
not be suitable for transplanting and would therefore constitute a taking.

Mitigation measure 6b: Seedlings may be able to found at a local nursery for
the purposes of planting on the property; however, based on the unnatural
conditions and the lack of pygmy habitat, this may not be the best measure to off-
set the loss of cypress trees. It may be more beneficial and therefore appropriate
to complete off-site mitigation measures that may include removing invasive
plants that are within pygmy habitat on private property or State Property.
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" CALIFORNIA COASTAL COMMISSION

STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

NORTH COAST DISTRICT OFFICE

710 E STREET, SUITE 200

EUREKA, CA 95501

VOICE (707) 445-7833 FAX (707) 445-7877

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION 1. Appellant(s)

Name:  See Attachment A
Mailing Address:

City: Zip Code: Phone:

SECTION II. Decision Being Appealed EXHIBIT NO. 6
APPLICATION NO.

A-1-MEN-09-051

Yasskin, Dakers, Drake &
Graham

APPEAL (1 of 15)

1.  Name of local/port government:

Mendocino County Department of Planning and Building Services

2. Brief description of development being appealed:

Coastal Development Minor Subdivision (CDMS 23-2008) issued to Aron Yasskin & Laviva Dakers and Colin
Drake & Sasha Graham for the minor subdivision of an approximately 22.84-acre parcel to create two parcels of
approximatley 10.9 acres and 11.93 acres.

3. Development's location (street address, assessor's parcel no., cross street, 'etc.):

RECEIVED

44401 Gordon Lane, Mendocino (Mendocino County) (APN 121-070-22)

4.  Description of decision being appealed (check one.):

bel 2 1 2009
A I; ial diti
] pproval; no special conditions CALIFORNIA
X Approval with special conditions: COASTAL COMMISSION

[1 Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COMMISSION:
APPEAL NO: Qg-m‘c@ D"\ 05 \, g
DATEFZED: _\3\aw\o 4

DISTRICT: X\o \\:\\g Coo cu:\




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5. Decision being appealed was made by (check one):

Planning Director/Zoning Administrator
City Council/Board of Supervisors

Planning Commission
Other

OX O O

6. Date of local government's decision: November 19, 2009

7. Local government’s file number (if any): CDMS 23-2008

SECTION II1. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)

a.  Name and mailing address of permit applicant:

Aron Yasskin & Laviva Dakers Colin Drake & Sasha Graham
P.O. Box 142, Mendocino, CA 95460 44401 Gordon Lane, Mendocino, CA 95460

b. Names and mailing addresses as available of those who testified (either verbally br in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) Amy Wynn, Agent
703 North Main Street
Fort Bragg, CA 95437

@)
€)

(4)
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION IV. Reasons Supporting This Appeal
PLEASE NOTE:

e Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

o  State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

o This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

See Attachment B
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

State briefly your reasons for this appeal. Include a summary description of Local Coastal
Program, Land Use Plan, or Port Master Plan policies and requirements i which you
believe the project is inconsistent and the reasons the decmon warrants a new hearing.
(Use additional paper as necessary.)

Note: The above description need not be a complete or exhaustive statement of your
reasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal 1s allowed by law. The appellant, subsequent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.

SECTION V. Certification
The informatiogxﬂd’i“ﬁ"*~ ‘ e are correct to the best of my/our knowledge.

Signed: S\Q“a‘ /d

Appellant’or. 7{

Dated: 12/21/09

Agent Authorization: I designate the above identified person(s) to act as my agent in all
matters pertaining to this appeal.

Signed:

Dated:
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APPEAL, FROM COASTAL PERMIT DECISION OF LOZAL GOVERNMENT

State briefiv vour reasons for this appeal. Include & summary description of Local
Coastal Program, Land Use Plan. or Port Master Plan policies and requirements in which
vou beiieve the project is inconsisien: and the reasons the decision warrants a new
hearing. (Use additional paper as necessary.}

Note: The above description need not be a complete or exhaustive statement of your
reasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal is allowed by law. The appellant, subsequent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.

-SECTION V. Certification
The information and fapts stated above are correct to the best of my/our knowledge.

Signed: Signature on File _
Appellant or Agent ——————

Date: 12/21/09

Agent Authorization: 1 designate the above identified person(s) to act as my agent in all
matters pertaining to this appeal.

Signed:

Date:

(Document2)
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ATTACHMENT A

SECTION I. Appellant(s)
1. Sara J. Wan
22350 Carbon Mesa Road
Malibu, CA 90265
(415) 904-5200

2. Patrick Kruer
The Monarch Group
7727 Herschel Avenue
LaJolla, CA 92037

(858) 551-4390
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ATTACHMENT B

APPEALABLE PROJECT:

After certification of Local Coastal Programs (L.CPs), the Coastal Act provides for limited
appeals to the Coastal Commission of certain local government actions on coastal development
permits (Coastal Act Section 30603). Section 30603 states that an action taken by a local
government on a coastal development permit application may be appealed to the Commission for
certain kinds of developments, including developments located within certain geographic appeal
areas, such as those located between the sea and the first public road paralleling the sea, or
within 300 feet of the inland extent of any beach, or of the mean high tide line of the sea where
there is no beach, or within 100 feet of any wetland or stream, or within 300 feet of the top of the
seaward face of any coastal bluff, or those located in a sensitive coastal resource area.
Furthermore, developments approved by counties may be appealed if they are not designated the
“principal permitted use” under the certified LCP. Finally, developments which constitute major
public works or major energy facilities may be appealed, whether approved or denied by the city
or county. The grounds for an appeal are limited to an allegation that the development does not
conform to the standards set forth in the certified local coastal program and, if the development
is located between the first public road and the sea, the public access policies set forth in the
Coastal Act.

The subject development is appealable to the Commission pursuant to Section 30603 of the
Coastal Act because (1) the approved subdivision is a form of development not designated as the
“principal permitted use” under the certified LCP, (2) the approved development is located
within 100 feet of a wetland or stream; and (3) the approved development is located within a
sensitive coastal resource area (“highly scenic area”) pursuant to Section 30603(a)(3) of the
Coastal Act.

REASONS FOR APPEAL:

The County of Mendocino approved Coastal Development Permit No. CDMS 23-2008 for a
minor subdivision of an approximately 22.82-acre parcel to create two parcels of approximately
10.9 acres and 11.93 acres in size. The approved development is located within the coastal zone,
approximately 1 mile northeast of Little River, on the south side of Gordon Lane, approximately
0.5-mile east of its intersection with State Highway One, at 44401 Gordon Lane (APN 121-070-
22). The approval of CDMS 23-2008 by Mendocino County is inconsistent with the policies and
standards of the certified Local Coastal Program (LCP) including, but not limited to, policies and
standards regarding development within and adjacent to environmentally sensitive habitat areas
(ESHA).

LCP Policies on Environmentally Sensitive Habitat Areas:

Environmentally Sensitive Habitat Areas (ESHA) are defined in Section 3.1 of the Mendocino
County Land Use Plan (LUP) as follows:

Any areas in which plant or animal life or their habitats are either rare or especially valuable
because of their special nature or role in an ecosystem and which could be easily disturbed or
degraded by human activitics and developments.
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Coastal Zoning Code (CZC) Section 20.308.040 “Definitions (E)” defines ESHA as follows
(emphasis added):

“Environmentally Sensitive Habitat Area” means any areas in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments. In Mendocino County, environmentally sensitive habitat areas include, but are not
limited to: anadromous fish streams, sand dunes, rookeries and marine mammal haul-out areas,
wetlands, riparian areas, areas of pygmy vegetation that contain species of rare or endangered
plants, and habitats of rare and endangered plants and animals.

CZC Section 20.496.010 “Environmentally Sensitive Habitat and other Resource Areas—
Purpose” states the following (emphasis added):

...Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, sand
dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas of pygmy
vegetation which contain species of rare or endangered plants and habitats of rare and
endangered plants and animals.

LUP Policy 3.1-7 states the following (emphasis added):

A buffer area shall be established adjacent to all environmentally sensitive habitat areas. The
purpose of this buffer area shall be to provide for a sufficient area to protect the environmentally
sensitive habitat from significant degradation resulting from future developments. The width of
the buffer area shall be a minimum of 100 feet, unless an applicant can demonstrate, after
consultation and agreement with the California Department of Fish and Game, and County
Planning Staff, that 100 feet is not necessary to protect the resources of that particular habitat
area and the adjacent upland transitional habitat function of the buffer from possible significant
disruption caused by the proposed development. The buffer area shall be measured from the
outside edge of the environmentally sensitive habitat areas and shall not be less than 50 feet in
width. New land division shall not be allowed which will create new parcels entirely within a
buffer area. Developments permitted within a buffer area shall generally be the same as those
uses permitted_in the adjacent environmentally sensitive habitat area and must comply at a
minimum with each of the following standards:

1. It shall be sited and designed to prevent impacts which would significantly degrade such
areas;

2. It shall be compatible with the continuance of such habitat areas by maintaining their
Jfunctional capacity and their ability to be self-sustaining and to maintain natural species
diversity; and

3. Structures will be allowed within the buffer area only if there is no other feasible site
available on the parcel. Mitigation measures, such as planting riparian vegetation, shall be
required to replace the protective values of the buffer area on the parcel, at a minimum ratio
of 1:1, which are lost as a result of development under this solution.

LUP Policy 3.1-32 states the following (emphasis added):

Land divisions, including lot line adjustments which are located within Environmentally Sensitive
Habitat Area boundaries (which are shown on the Land Use Maps, and subject to Policy 3.1-1),
will not be permitted if: (1) any parcel being created is_entirely within_an Environmentally
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Sensitive Habitat Area; or (2) if any parcel being created does not have an adequate building site
which would allow for the development of the building site consistent with Policy 3.1-7.

CZC Section 20.496.020 “Environmentally Sensitive Habitat and other Resource Areas—
Development Criteria” states the following (emphasis added):

(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally sensitive
habitat areas. The purpose of this buffer area shall be to provide for a sufficient area to protect
the environmentally sensitive habitat from degradation resulting from future developments and
shall be compatible with the continuance of such habitat areas.

(1) Width, The width of the buffer area shall be a minimum of one hundred (100) feet, unless
an_applicant _can demonstrate, _after consultation _and agreement with _the California
Department of Fish and Game, and County Planning staff, that one hundred (100) feet is not
necessary to protect the resources of that particular habitat area from possible significant
disruption caused by the proposed development. The buffer area shall be measured from the
outside edge of the Environmentally Sensitive Habitat Areas and shall not be less than fifty
(50) feet in width. New land division shall not be allowed which will create new parcels
entirely within a buffer area. Developments permitted within a buffer area shall generally be
the same as those uses permitted in the adjacent Environmentally Sensitive Habitat Area.

Standards for determining the appropriate width of the buffer area are as follows:

(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland, stream, or
riparian habitat area vary in the degree to which they are functionally related to these
habitat areas, Functional relationships may exist if species associated with such areas
spend a significant portion of their life cycle on adjacent lands. The degree of
significance depends upon the habitat requirements of the species in the habitat area
(e.g., nesting, feeding, breeding, or resting).

Where a significant functional relationship exists, the land supporting this relationship
shall also be considered to be part of the ESHA, and the buffer zone shall be measured
Jrom the edge of these lands and be sufficiently wide to protect these functional
relationships. Where no significant functional relationships exist, the buffer shall be
measured from the edge of the wetland, stream, or riparian habitat that is adjacent to the
proposed development.

(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be based, in
part, on the distance necessary to ensure that the most sensitive species of plants and
animals will not be disturbed significantly by the permitted development. Such a
determination shall be based on the following after consultation with the Department of
Fish and Game or others with similar expertise:

(i) Nesting, feeding, breeding, resting, or other habitat requirements of both resident
and migratory fish and wildlife species;

(ii) An assessment of the short-term and long-term adaptability of various species to
human disturbance,

(iii)  An assessment of the impact and activity levels of the proposed development on
the resource.

(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be based, in
part, on an assessment of the slope, soils, impervious surface coverage, runoff
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characteristics, and vegetative cover of the parcel and to what degree the development
will change the potential for erosion. A sufficient buffer to allow for the interception of
any additional material eroded as a result of the proposed development should be
provided.

(d) Use of Natural Topographic Features to Locate Development. Hills and bluffs
adjacent to ESHA's shall be used, where feasible, to buffer habitat areas. Where
otherwise permitted, development should be located on the sides of hills away from
ESHA's. Similarly, bluff faces should not be developed, but shall be included in the buffer
zone.

(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features (e.g.,
roads and dikes) shall be used, where feasible, to buffer habitat areas. Where feasible,
development shall be located on the side of roads, dikes, irrigation canals, flood control
channels, etc., away from the ESHA.

(H Lot Configuration and Location of Existing Development. Where an existing -
subdivision or other development is largely built-out and the buildings are a uniform
distance from a habitat area, at least that same distance shall be required as a buffer
zone for any new development permitted. However, if that distance is less than one
hundred (100) feet, additional mitigation measures (e.g., planting of native vegetation)
shall be provided to ensure additional protection. Where development is proposed in an
area that is largely undeveloped, the widest and most protective buffer zone feasible shall
be required. '

(g) Type and Scale of Development Proposed. The type and scale of the proposed
development will, to a large degree, determine the size of the buffer zone necessary to
protect the ESHA. Such evaluations shall be made on a case-by-case basis depending
upon the resources involved, the degree to which adjacent lands are already developed,
and the type of development already existing in the area...

(2) Configuration. The buffer area shall be measured from the nearest outside edge of the
ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream from the
landward edge of riparian vegetation or the top of the bluff).

(3) Land Division. New_subdivisions or_boundary line adjustments shall not be allowed
which will create or provide for new parcels entirely within a buffer area.

(4) Permitted Development. Development permitted within the buffer area shall comply at a
minimum with the following standards:

(a) Development shall be compatible with the continuance of the adjacent habitat area by
maintaining the functional capacity, their _ability to be self-sustaining and maintain
natural species diversity.

(b) Structures will be allowed within the buffer area only if there is no other feasible site
available on the parcel.

(c) Development shall be sited and designed to prevent impacts which would degrade
adjacent habitat areas. The determination of the best site shall include consideration of
drainage, access, soil type, vegetation, hydrological characteristics, elevation,
topography, and distance from natural stream channels. The term "best site” shall be
defined as the site having the least impact on the maintenance of the biological and
physical integrity of the buffer strip or critical habitat protection area and on the
maintenance of the hydrologic capacity of these areas to pass a one hundred (100) year
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flood without increased damage to the coastal zone natural environment or human
systems.

(d) Development shall be compatible with the continuance of such habitat areas by
maintaining their functional capacity and their ability to be self-sustaining and to
maintain natural species diversity.

(e) Structures will be allowed within the buffer area only if there is no other feasible site
available on the parcel. Mitigation measures, such as planting riparian vegetation, shall
be required to replace the protective values of the buffer area on the parcel, at a
minimum ratio of 1:1, which are lost as a result of development under this solution.

() Development shall minimize the following: impervious surfaces, removal of
vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air pollution,
and human intrusion into the wetland and minimize alteration of natural landforms.

(g) Where riparian vegetation is lost due to development, such vegetation shall be
replaced at a minimum ratio of one to one (1:1) to restore the protective values of the
buffer area.

'(h) Aboveground structures shall allow peak surface water flows from a one hundred
(100) year flood to pass with no significant impediment.

(i) Hydraulic capacity, subsurface flow patterns, biological diversity, and/or biological
or hydrological processes, either terrestrial or aquatic, shall be protected.

(i) Priority for drainage conveyance from a development site shall be through the natural
stream environment zones, if any exist, in the development area. In the drainage system
design report or development plan, the capacity of natural stream environment zones to
convey runoff from the completed development shall be evaluated and integrated with the
drainage system wherever possible. No structure shall interrupt the flow of groundwater
within a buffer strip. Foundations shall be situated with the long axis of interrupted
impermeable vertical surfaces oriented parallel to the groundwater flow direction. Piers
may be allowed on a case by case basis.

(k) If findings are made that the effects of developing an ESHA buffer area may result in
significant adverse impacts to the ESHA, mitigation measures will be required as a
condition of project approval. Noise barriers, buffer areas in permanent open space, land
dedication for erosion control, and wetland restoration, including off-site drainage
improvements, may be required as mitigation measures for developments adjacent to
environmentally sensitive habitats. (Ord. No. 3785 (part), adopted 1991)

Consistency Analysis:

Two rare plant species occur on the subject property: California sedge (Carex californica) and
Mendocino cypress (Hesperocyparis pygmaeal). Both species are included on lists of rare,
threatened, and endangered species by the California Native Plant Society” and the Department

' Mendocino cypress, also commonly known as Pygmy cypress, is treated as Hesperocyparis pygmaea in the current
taxonomic literature (e.g., http://ucjeps.berkeley.edu/about ICPN.html). The species was formerly referred to as,
and is synonymous with, both Cupressus goveniana ssp. pygmaea and Callitropsis pygmaea.

? California Native Plant Society (CNPS). 2009. Inventory of Rare and Endangered Plants (online edition, v7-09d).
California Native Plant Society. Sacramento, CA. Accessed from http://www.cnps.org/inventory.
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of Fish and Game.® California sedge has a CNPS listing of “2.3”* and a state/global ranking of
“§29/G5.”° Mendocino cypress has a CNPS listing of “1B.2”* and a CNDDB state/global
ranking of “S2/G2.7°

The County findings, which summarize the results of a 2008 botanical study prepared by the
applicants’ botanical consultant, report approximately 100 California sedge plants on approved
“Parcel 2” growing within the approved future building envelope and within the logging road/
turnaround area that extends south of the approved building area. The findings further report
approximately 60-70 Mendocino cypress trees along the logging road north of the approved
future building envelope, within the building envelope, and south of the building envelope along
the logging road and turnaround area. Although numerous Mendocino cypress trees are present
on the property, the botanical consultant concludes that “based on personal observation” pygmy
forest habitat is not present on the subject property.

The applicants’ botanical consultant prepared an addendum to the botanical report (dated
September 27, 2008), which presents a buffer analysis to address the buffer width [subsections
(A)(1)(a)-(g)] and development [subsections (A)(4)(a)-(k)] requirements of CZC Section 20.496
cited above. The buffer analysis also includes several recommended mitigation measures “to
protect the rare and endangered plants that are located on site within the proposed building
envelope and along portions of the existing logging road.” The recommended mitigation
measures, which are incorporated into Special Condition No. 9 of the County’s approved permit
for the subdivision, include (among others) transplanting individual California sedge plants and
Mendocino cypress trees “that are 2 feet or smaller” to be impacted by the future development of
the new parcel to suitable habitat outside the approved building envelope and driveway
alignment. According to the recommended mitigation measure, cypress trees that are larger than
2 feet “would not be suitable for transplanting and would therefore constitute a taking.”

As cited in the policies above, CZC Section 20.496.010 defines environmentally sensitive habitat
areas (ESHA) and includes habitats of rare and endangered plants. Therefore, as ESHA, rare
plant habitat is subject to the ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section
20.496.020. According to these policies, a buffer area of a minimum of 100 feet shall be
established adjacent to all ESHAS, unless an applicant can demonstrate, after consultations and
agreement with the California Department of Fish and Game (CDFG) that 100 feet is not
necessary to protect the resources of that particular habitat area from possible significant
disruption caused by the proposed development. The policies state that in that event, the buffer
shall not be less than 50 feet in width. CZC Section 20.496.020 states that the standards for

? California Department of Fish and Game, Natural Diversity Database (NDDB). October 2009. Special Vascular
Plants, Bryophytes, and Lichens List. Quarterly publication. 71 pp.

* CNPS List 1B plants = rare, threatened, or endangered in California and elsewhere. CNPS List 2 plants = rare,
threatened, or endangered in California, but more common elsewhere. Threat code extensions: “.1” = seriously
endangered in CA, “.2” = fairly endangered in CA, and “.3” = not very endangered in CA.

3 State rank 2 = Imperiled: Imperiled in the state because of rarity due to very restricted range, very few populations
(often 20 or fewer), steep declines, or other factors making it very vulnerable to extirpation from the nation or
state/province. [By adding a “?” to the rank, this represents more certainty than “S2S3” but less certainty than
“S2.”] Global rank 2 = Imperiled: At high risk of extinction due to very restricted range, very few populations
(often 20 or fewer), steep declines, or other factors. Global rank 5 = Secure: Common; widespread and abundant.
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determining the appropriate width of the buffer area are the seven standards of subsections (a)
through (g) of subsection (A)(1) of that section, including (a) the biological significance of
adjacent lands, (b) sensitivity of species to disturbance, (c) susceptibility of parcel to erosion, (d)
use of natural topographic features to locate development, (e) use of existing cultural features to
locate buffer zones, (f) lot configuration and location of existing development, and (g) the type
and scale of the development proposed. LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4)(b)
further require that development permitted within an ESHA buffer area shall generally be the
same as those uses permitted in the adjacent ESHA, and that structures are allowable within the
buffer area only if there is no other feasible site available on the parcel.

The approval of the subject minor subdivision is inconsistent with the ESHA policies of the
certified LCP including, but not limited to, LUP Policies 3.1-7 and 3.1-32 and CZC Section
20.496.020, because (a) the subdivision will result in future residential development of the new
parcel within and directly adjacent to rare plant ESHA without maintaining any buffer, (b) the
County did not consider feasible alternative sites or configurations for the development that
would avoid locating future development within the ESHA or ESHA buffer, and (c) the
approved subdivision will result in a parcel that has not been demonstrated to have an adequate
building site which would allow for the development of the building site consistent with LUP
Policy 3.1-7.

The County’s approval is based on a determination of the botanical impact analysis prepared for
the project that the California sedge habitat and Mendocino cypress habitat on the project site do
not constitute ESHA as defined in the LCP (cited above) because “the habitat [where the rare
plants occur] was created artificially due to past logging practices and is currently dying out from
the shade caused by natural revegetation in the area.” The County findings conclude that
“[gliven the ESHA determination, the 100 foot buffer requirements would not apply in areas
outside of the riparian habitat. However, due to the rare nature of the species identified,
protective measures were recommended by both the project botanist and DFG staff which
include efforts to relocate or replace healthy specimens which may be damaged by project
related development.”

ESHA, as defined in Section 30107.5 of the Coastal Act, Section 3.1 of the certified Mendocino
County LUP, and CZC Section 20.308.040(F) is “...any area in which plant or animal life or
their habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could be easily disturbed or degraded by human activities.” Thus, Coastal
Act Section 30107.5, LUP Section 3.1, and CZC Section 20.308.040(F) set up a two part test for
determining an ESHA. The first part is determining whether an area includes plants or animals or
their habitats that are either: (a) rare; or (b) especially valuable because of their special nature or
role in an ecosystem. If so, then the second part asks whether such plants, animals, or habitats
could be easily disturbed or degraded by human activities. If so, then the area where such plants,
animals, or habitats are located is deemed ESHA by Section 30107.5, LUP Section 3.1, and
CZC Section 20.308.040(F).

The first test for determining ESHA under Section 30107.5, LUP Section 3.1, and CZC Section

20.308.040(F) is whether an area including plants or animals or their habitats is either (a) rare,
or (b) especially valuable because of its special nature or role in an ecosystem. As discussed
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above, two rare plant species occur on the subject property: California sedge (Carex californica)
and Mendocino cypress (Hesperocyparis pygmaea). Both species are included on lists of rare,
threatened, and endangered species by the California Native Plant Society and the CDFG.
California sedge has a CNPS listing of “2.3” and a state/global ranking of “S2?/G5” (see above
footnotes for ranking definitions). Mendocino cypress has a CNPS listing of “1B.2” and a
state/global ranking of “S2/G2.” Because of their relative rarity at the state and global levels,
California sedge and Mendocino cypress as species meet the rarity test for designation as ESHA
under the above cited Coastal Act and LCP policies. However, because ESHA refers to an
“area” rather than an individual species, one must consider whether or not the proposed driveway
and building site of the new parcel to be created constitute “areas” on the property where
California sedge and Mendocino cypress ESHA occur.

As discussed above, at least 100 California sedge plants and 60-70 Mendocino cypress trees
were documented on the project site. These large concentrations of California sedge and
Mendocino cypress do constitute rare plant habitat and therefore meet the first test for
determining ESHA under Section 30107.5 of the Coastal Act, LUP Section 3.1, and CZC Section
20.308.040(F). , ‘ :

The second test for determining ESHA under Coastal Act Section 30107.5 (Section 3.1 of the
certified LUP) is whether the habitat could be easily disturbed or degraded by human activities
and developments. The large concentrations of California sedge and Mendocino cypress plants in
the proposed driveway and building site of the new parcel to be created could be easily disturbed -
or degraded by human activities and developments such as those that would be necessary to
develop them for the residential use that would be accommodated by the approved subdivision
including grading, paving, building construction, foot trampling, etc. Such activities would
fragment or otherwise demolish the presently intact habitat, reduce habitat size, and degrade and
alter habitat quality and conditions that are integral to the “special nature” of the existing habitat
area. Therefore, the large concentrations of California sedge and Mendocino cypress in the
proposed building site and driveway meet the second test for determining ESHA under Section
30107.5 of the Coastal Act, LUP Section 3.1, and CZC Section 20.308.040(F).

The County’s findings erroneously interpret the definition of ESHA to exclude areas that have
been subject to past disturbance. Nothing in the ESHA definitions cited in LUP Section 3.1 or
CZC Sections 20.308.040(F) and 20.496.010 state or imply that this is the case. In fact, CZC
Sections 20.308.040(F) and 20.496.010 explicitly state that “...Environmentally Sensitive
Habitat Areas (ESHA's) include: anadromous fish streams, sand dunes, rookeries and marine
mammal haul-out areas, wetlands, riparian areas, areas of pygmy vegetation which contain
species of rare or endangered plants and habitats of rare and endangered plants and animals”
(emphasis added). This provision does not in any way exclude habitats of rare and endangered
plants that occur in previously disturbed areas.

Thus, in its failure to recognize two rare plant species on the property as ESHA, the County fails
to address the consistency of the project with the ESHA buffer requirements of LUP Policy 3.1-7
and CZC Section 20.496.020 including (1) why a buffer width less than 100 feet may be
appropriate, (2) how a reduced buffer is allowable based on analysis of the seven criteria
specified in CZC Section 20.496.020(A)(1) that must be applied in determining whether a
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potential reduction of the ESHA buffer is warranted, and (3) how a buffer less than the minimum
of 50 feet required by LUP Policy 3.1-7 and CZC Section 20.496.020(A)(1) is allowable at all
under the LCP. Furthermore, the County’s approval acknowledges that a portion of the future
residential development of the newly created parcel would be located within the 50-foot rare
plant buffer area proper and that an unspecified number of rare plant individuals would be
directly impacted by the development.

LUP Policy 3.1-7 and CZC Section 20.496.020 (A)(1) allow for development to be permitted
within a buffer area if the development is for a use that is the same as those uses permitted in the
adjacent environmentally sensitive habitat area, and if the development complies with specified
standards as described in subsections (1)-(3) of LUP Policy 3.1-7 and 4(a)-(k) of Section
20.496.020. The LCP sets forth uses permitted in wetland and riparian ESHAs, but is silent with
regard to allowable uses within rare plant ESHA, and thus allowable uses within the rare plant
buffer. Nonetheless, even if a residential development was considered an allowable use in a rare
plant buffer, LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4) require permitted
development within an ESHA buffer to comply with several standards. These standards include
 that structures be allowed within a buffer area only if there is no other feasible site available on
the parcel, and that the development be sited and designed to prevent impacts that would
_ significantly degrade the ESHA. The County’s findings do not analyze alternative sites or
~ project designs or demonstrate that the project as approved was sited and designed on the 23-acre
parcel in a manner that would best protect the rare plant ESHA.

Therefore, because ESHA buffers are not allowed to be reduced to less than 50 feet, and because
development is allowed within a buffer area only if it is demonstrated that there is no other
feasible site available on the parcel, the project as approved by the County is inconsistent with
the ESHA protection provisions of the certified LCP including, but not limited to, LUP Policy
3.1-7 and CZC Section 20.496.020. ‘

3. . Conclusion:

The proj,ect,Aas approved by Mendocino County, is inconsistent with the policies of the certified
LCP including, but not limited to, the following:

e LUP Policy 3.1-7 and CZC Section 20.496.020, which require that a buffer area of a
minimum width of 50 feet be established around environmentally sensitive habitat areas,
that development permitted within an ESHA buffer area shall generally be the same as
those uses permitted in the adjacent ESHA, and that structures are allowable within the
buffer area only if there is no other feasible site available on the parcel; and

e LUP Policy 3.1-32, which states that land divisions shall not be permitted if any parcel

being created does not have an adequate building site which would allow for the
development of the building site consistent with LUP Policy 3.1-7.
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COUNTY OF MIENDOCINO ‘ IGN/_\FCIO GONZALEZ, DIRECTOR
elephone 707-463-4281
DEPARTMENT OF PLANNING AND BUILDING SERVICES FAX 707-463-5709

pbs@co.mendocino.ca.us

501 Low GAP ROAD : ROOM 1440 - UKIAH - CALIFORNIA - 95482 www.co.mendocino.ca.us/planning

December 3, 2009

NOTICE OF FINAL ACTION

Action has been completed by the County of Mendocino on the below described project located within the
Coastal Zone.

CASE#: CDMS 23-2008
DATE FILED: 11/14/2008
OWNER: COLIN DRAKE & SASHA GRAHAM AND ARON YASSKIN & LAVIVA DAKERS

APPLICANT: ARON YASSKIN & COLIN DRAKE

AGENT: AMY WYNN
REQUEST: Minor Subdivision of a 22.84+/- acre parcel to create 2 parcels of approximately 10.9 +/-

acres and 11.93 +/- acres.

LOCATION: Within the Coastal Zone, 1+/- mile northeast of Little River, lying on the south side of
Gordon Lane (CR# 404A), 0.5+/- miles east of its intersection with State Highway One, located at 44401
Gordon Lane; AP# 121-070-22.

PROJECT COORDINATOR: JOHN SPEKA

ACTION TAKEN:

The Planning Commission, on November 19, 2009, approved the above descrlbed project. See attached
documents for the findings and conditions in support of this decision.

The above project was not appealed at the local ievel.
This project is appealable to the Coastal Commission pursuant to Public Resources Code, Section
30603. An aggrieved person may appeal this decision to the Coastal Commission within 10 working days

following Coastal Commission receipt of this notice. Appeals must be in writing to the appropriate
Coastal Commission district office.

étt'achments E(:‘E ‘NED

CC:
COASTAL COMMISSION R o9 EXHIBIT NO. 7
ASSESSOR NEC 07 1 APPLICATION NO.
W A-1-MEN-09-051
QP\\_\\:OR‘\? S\ON Yasskin, Dakers, Drake &
' Graham
CORST W CO NOTICE OF FINAL LOCAL
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APPROVAL (1 of 19)




IGNACI0 GONZALEZ, DIRECTOR
COUNTY OF MENDOCINO Telephone 707-463-4281

DEPARTMENT OF PLANNING AND BUILDING SERVICES FAX 707-463-5709

pbs@co.mendocino.ca.us

501 Low GAP ROAD - ROOM 1440 - UKIAH - CALIFORNIA + 95482 www.co.mendocino.ca.us/planning

FINAL FINDINGS AND CONDITIONS OF APPROVAL
CASE # CDMS 23-2008 - COLIN DRAKE & SASHA GRAHAM
ARON YASSKIN & LAVIVA DAKERS :
NOVEMBER 19, 2009

The Pianning Commission approves Cdastal Development Minor Subdivision # CDMS 23-2008 per the findings
and conditions of approval contained in the staff report, further finding;

General Plan Consistency Finding: The proposed project is consistent with applicable goals and
policies of the Coastal Eiement of the General Plan as subject to the conditions being recommended
by staff.

Environmental Findings: The Planning Commission finds that no significant environmental impacts
would result from the proposed project which can not be adequately mitigated through the conditions of
approval; therefore, a Negative Declaration is adopted.

Coastal Development Permit Findings: The Planning Commission finds that the application and
supporting documents and exhibits contain information and conditions sufficient to establish, as
required by Section 20.532.095 of the Coastal Zoning Code, that:

1. The proposed development is in conformity with the certified local coastal program; and

2. The proposed development will be provided with adequate utilities, access roads, drainage and
other necessary facilities; and

3. The proposed development is consistent with the purpose and intent of the zoning district
applicable to the property, as well as the provisions of the Coastal Zoning Code, and preserves
the integrity of the zoning district; and

4, The proposed development will not have any significant adverse impacts on the environment
within the meaning of the California Environmental Quality Act.

5. The proposed development will not have any adverse impacts on any known archaeological or
paleontological resource.

6. Other public services, including but not limited to, solid waste and public roadway capacity have
been considered and are adequate to serve the proposed development.

7. The proposed development is in conformity with the public access and public recreation policies
of Chapter 3 of the California Coastal Act and the Coastal Element of the General Plan.

Coastal Land Division Findings: The Planning Commission finds that the project as proposed, and
subject to the recommended conditions of approval, will satisfy the requirements of Section
20.532.100(C)(1) of the Coastal Zoning Code, in that;

1. The new lots created have or will have adequate water, sewage, including a long term
arrangement for septage disposal, roadway and other necessary services to serve them;

and %&&\q
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The new lots created will not have, individually or cumulatively, a significant adverse
environmental effect on environmentally sensitive habitat areas or on other coastal
resources; and

The new lots created will not significantly adversely affect the long-term productivity of
adjacent agricultural or timber lands; and

Other public services, including but not limited to, solid waste and public roadway
capacity, have been considered and are adequate to serve the proposed parcels; and

The proposed land division meets the requirements of Chapter 20.524 and is consistent
with all applicable policies of the Coastal Element.

Project Findings: The Planning Commission making the above findings, approves #CDMS
23-2008 subject to the conditions of approval recommended by staff.

CONDITIONS OF APPROVAL.: For a Coastal Development Minor Subdivision which has been
approved according to the Mendocino County Code, the following "Conditions of Approval” shall be
completed prior to filing a Parcel Map.

1.

The subdivider shall acknowledge in writing to the Department of Planning and Building
Services that all grading activities and site preparation, at a minimum, shall adhere to the
following Best Management Practices (BMPs). The applicant shall submit to the Department
of Planning and Building Services an acknowledgement of these grading and site preparation
standards:

a.  That adequate drainage controls be constructed and maintained in such a manner as to
prevent contamination of surface and/or ground water, and to prevent erosion.

b. The appiicant shall endeavor to protect and maintain as much vegetation on the site as
possible, removing only as much as required to conduct the operation.

C. All concentrated water flows, shall be discharged into a functioning storm drain system
or into a natural drainage area well away from the top of banks.

d. Temporary erosion control measures shall be in place at the end of each day’s work, and
shall be maintained until permanent protection is established.

e. Erosion control measures shall include but are not limited to: seeding and mulching
exposed soil on hill slopes, strategic placement of hay bales below areas subject to
sheet and rill erosion, and installation of bioengineering materials where necessary.
Erosion control measures shall be in place prior to October 1%

f. All earth-moving activities shall be conducted between July 15" and November 1% of any
given calendar year, per recommendations from the California Department of Fish and
Game (DFG).

g. Pursuant to the California Building Code and Mendocino County Building Regulations a
grading permit will be required unless exempted by the Building Official or exempt by
one of the following:

1. An excavation that (1) is less than 2 feet (610 mm) in
depth or (2) does not create a cut slope greater than 5
feet (1,524 mm) in height and steeper than 1 unit
vertical in 1.5 units horizontal (66.7% slope).
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2. A fill less than 1 foot (305 mm) in depth and placed on
natural terrain with a slope flatter than 1 unit vertical in 5
units horizontal (20% slope), or less than 3 feet (914
mm) in depth, not intended to support structures, that
does not exceed 50 cubic yards (38.3 m®) on any one
lot and does not obstruct a drainage.

A notation shall be placed on the Unilateral Agreement stating that, “Future development of
building site(s), access roads or driveways may be subject to the grading requirements and
drainage control measures identified above.

To minimize take and other potential impacts to fish, frogs and other aquatic-based species, all
work involving road construction, grading, excavation and other substantial ground disturbance
shall be confined to the period July 15 through November 1. This work period will avoid
sensitive life stages for red-legged frog including breeding and young adult migration seasons
for this species.

Work to improve the existing logging road shall incorporate updated road design measures
including an out-slope design, rocked rolling dips, critical dips at all culvert crossings and
installation of road rock at areas where erosion and sediment delivery to watercourses are
likely, or other alternatives acceptabie to the Department of Planning and Building Services.

Work to improve the first water course crossing at the site known as the “spring area” will
require a lake or streambed alteration agreement (LSAA) from the Department of Fish and
Game (DFG). Fish and Game Code §1602 requires notification to DFG for an LSAA prior to
any activity that substantially modifies the bed, bank, or channel or diverts or obstructs the
natural flow of any river, stream, or lake. Information regarding LSAAs may be found at
http://www.dfg.ca.gov/habcon/1600/index.html.

All roads shall be covered with an impermeable sealant or rocked at a bare minimum. Any
rock material used for surfacing, inciuding rock from onsite sources, must comply with
regulations regarding asbestos content.

Any stationary onsite internal combustion engines over 50 horsepower (i.e. large power
generator or pumps) may require a permit from the District, depending on fuel source and level
of operation.

A note shall appear on the Unilateral Agreement that the access road, driveway and interior
circulation routes be maintained in such a manner as to insure minimum dust generation
subject to Air Quality Management District Regulation 1 Rule 430. All grading must comply
with Air Quality Management District Regulations Rule 430. Any rock material, including
natural rock from the property, used for surfacing must comply with Air quality Management
District regulations regarding asbestos content.

All mitigation measures (i.e. Mitigation Measures 1a, 1b, 1c, 1d, 23, 3a, 4a, 4b, 5a, 5b, 6a and
6b) provided in the addendum (dated September 27, 2008) to the original botanicali report shall
be conditions of this subdivision.

The first building site at the existing clearing is preferred to the alternate site that exists farther
down the logging road. The remaining segment of the logging road ieading to the alternate
building site shall be abandoned. As an alternative to abandonment, the road shall be ieft its
present condition and allowed to re-vegetate. Minor road maintenance may be permitted to
facilitate light vehicle traffic by ATVs or other small vehicles.
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To address identified impacts to California sedge, a protection and relocation plan shall be
developed. This plan shall included strategies for avoiding existing plants, specific methods for
relocating those plants that cannot be avoided and a monitoring plan that tracks the success of
relocated plants.

To assess the risk of this project on the property’s existing populations of California sedge, a
comprehensive survey shall be prepared to identify additional occurrences of this species on
the property that will not be impacted by this project. If the number of impacted occurrences is
small (less than 10 percent) relative to the total number of occurrences on the property, then a
relocation plan may not be necessary provided that measures are developed to protect the
newly identified occurrences.

To address identified impacts to Mendocino cypress, a survey shall be conducted that tallies
the number of trees by diameter class that will be removed or damaged as a result of this
project. A mitigation and monitoring plan shall be developed for purposes of repiacing lost and
damaged Mendocino cypress. This plan shall propose specific tree replacement ratios (at
least 5:1 for every Mendocino cypress lost or damaged) and a monitoring plan (at least two
years) that tracks planted trees and replaces those that are dead and dying.

Subdivider shall submit to the Department of Pianning and Building Services, an Exhibit Map
demonstrating a minimum 100-foot buffer from the identified sensitive habitat as recommended
in the Botanical Survey prepared by Playalina Nelson, dated June 2008 (with an addendum
dated September 27, 2008). A note shall be placed on the Unilateral Agreement that no
development shall be allowed within this buffer area as delineated on the Exhibit Map on file
with the Department of Planning and Building Services. ‘

This entitlement does not become effective or operative and no work shall be commenced
under this entitlement until the California Department of Fish and Game filing fees required or
authorized by Section 711.4 of the Fish and Game Code are submitted to the Mendocino
County Department of Planning and Building Services. Said fee of $2,043.00 shall be made
payable to the Mendocino County Cierk and submitted to the Department of Planning and
Building Services prior to December 4, 2009. If the project is appealed, the payment will be
held by the Department of Planning and Building Services until the appeal is decided.
Depending the outcome of the appeal, the payment will either be filed with the County Clerk (if
project is approved) or returned to the payer (if project is denied). Failure to pay this fee by the
specified deadline shall result in the entitlement becoming null and void. The applicant has
the sole responsibility to ensure timely compliance with this condition.

There shall be provided an access easement of 30 feet in width (as per tentative map) from a
publicly maintained road to each parcel being created. Documentation of access easement
shall be provided to the Mendocino County Department of Transportation for their review prior
to final approval.

There shall be dedicated by Parcel Map (or granted by Grant Deed if a Unilateral Agreement is
filed) a 30 foot wide half-width right-of-way along the south side of Gordon Lane (CR #404A) to
provide for the ultimate improvement of the County road. This width shall be measured from
the centerline of the existing right-of-way of record, or where no record right- of-way
exists, from the center of the physical road.

If a Parcel Map is filed, all easements of record shall be shown on the parcel map. All utility
lines shall be shown as easements with widths as shown of record or a minimum of ten (10)
feet, whichever is greater.

If approval of the tentative map is conditioned upon certain improvements being made by the
subdivider, the subdivider shall notify the Mendocino County Department of Transportation
when such improvements have been completed.
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Ten (10) foot wide all-weather driveway within the 30 foot wide access easement, including

" four (4) inch minimum rock base, fifty (50) foot minimum radius of horizontal curvature, grade

not to exceed sixteen (16) percent, drainage culverts where necessary. The road grade may
be increased to a maximum of twenty (20) percent, however, in a areas where road grade
exceeds sixteen (16) percent, roadway shall be paved with a minimum of two (2) inches of
asphalt concrete on four (4) inches of Class 2 aggregate base.

A standard private driveway approach shall be constructed to serve Parcel 2, minimum width
of ten (10) feet, area to be improved fifteen (15) feet from the edge of the County road, to be
surfaced with surfacing comparable to that on the County road.

Any proposed work within County rights-of-way requires obtaining an encroachment permit
from the Mendocino County Department of Transportation.

if approved in writing by the applicable fire protection service provider(s), subdivider shall
construct a “Hammerhead-T" turnaround within a forty (40) foot wide by eighty (80) foot long
easement at the terminus of the access easement. Turnaround shall be constructed with four
(4) inch minimum rock base, ten (10) feet wide and sixty (60) feet long, with twenty (20) foot
radius surfacing returns.

The subdivider shall comply with those recommendations in the California Department of
Forestry and Fire Protection (CDF) letter of September 22, 2008 (CDF #323-08) or other
alternatives as acceptable to the Department of Forestry. Written verification shall be
submitted from CDF to the Department of Planning and Building Services that this condition
has been met to the satisfaction of the Department of Forestry and Fire Protection.

The subdivider shall comply with those recomméndations and regulations of the Mendocino
Rural Fire District or other alternatives as acceptable to the Fire District. Written verification
shall be submitted from the Fire District to the Department of Planning and Building Services
that this condition has been met to the satisfaction of the Fire District.

The applicant shall submit to the Division of Environmental Health an acceptable site
evaluation report (DEH FORM # 42.04) for Parcel 2 completed by a qualified individual
demonstrating compliance with the North Coast Regional Water Quality Control Board's Basin
Plan Policy for On-site Waste Treatment and Disposal and Mendocino County Division of
Environmental Health’s Land Division Requirements (DEH FORM # 26.09).

The applicant shall submit to the Division of Environmental Health an acceptable site
evaluation report (DEH FORM # 42.04) for a replacement system for the existing structure(s)
located on Parcel 1 completed by a qualified individual demonstrating compliance with the
North Coast Regional Water Quality Control Board's Basin Plan Policy for On-site Waste
Treatment and Disposal and Mendocino County Division of Environmental Health's Land
Division Requirements (DEH FORM # 26.09).

The applicant shall submit to the Division of Environmental Health an acceptabie standard
mineral analysis performed by a certified public health laboratory from a source of water on the
subdivision.

Any future development proposed within the area identified as a “Sensitive Resource Area” on
Parcel 1 of the Tentative Map dated October 2008 shall require a specific study prepared by a
qualified individual in the field to determine potential impacts to archaeological resources.

A note shall appear within the Unilateral Agreement that in the event that archaeological
resources are encountered during development of the property, work in the immediate vicinity
of the find shall be halted until all requirements of Chapter 22.12 of the Mendocino County
Code relating to archaeological discoveries have been satisfied.
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The applicant is hereby notified that this proposed division lies within the Coastal Zone
Boundary and additional action may be necessary. For information you should contact the
California Coastal Commission at 45 Fremont Street, Suite 2000, San Francisco, California,
94105-2219.

When all conditions of approval have been satisfied, the applicant shall submit the completed
Unilateral Agreement and the Recording Fees to the Planning and Building Services
Department for review, approval and recordation.

A note shall appear on the Unilateral Agreement that “No toxic, hazardous or contaminated
materials or waste shall be stored in a designated buffer area or clearly identified flood plain or
flood way.”

Pursuant to Government Code Section 66492 & 66493, prior to recordation of the Unilateral
Agreement, the subdivider must: (1) Obtain a Certificate from the Mendocino County Tax
Collector stating that all current taxes and any delinquent taxes have been paid and; (2) Pay a
security deposit (or bond) for taxes that are a lien, but not yet due and payable.
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STAFF REPORT FOR COASTAL DEVELOPMENT MINOR SUBDIVISION #CDMS 23-2008

OWNER:

AGENT:

REQUEST:

LOCATION:

TOTAL ACREAGE:
GENERAL PLAN:
ZONING:

ADJACENT ZONING:

EXISTING USES:

SURROUNDING LAND USES:

SURROUNDING LOT SIZES:

SUPERVISORIAL DISTRICT:

NOVEMBER 19, 2009
PAGE PC+1

ARON YASSKIN & LAVIVA DAKERS
P.O. BOX 142
MENDOCINO, CA 95460

COLIN DRAKE & SASHA GRAHAM
44401 GORDON LANE
MENDOCINO, CA 95460

AMY WYNN
703 NORTH MAIN STREET
FORT BRAGG, CA 95437

Minor Subdivision of a 22.84+ acre parcel to create 2 parcels of
approximately 10.9+/- acres and 11.93+/- acres.

Within the Coastal Zone, 1+ mile north of Littie River, lying on the
south side of Gordon Lane (CR# 404A), 0.5+ mile east of its
intersection with Highway 1, located at 44401 Gordon Lane; AP# 121-

070-22.

22.84+ acres

Rural Residential- 10 acre minimum (RR10)

Rural Residential- 10 acre minimum (RR10)

North: Remote Residential- 20 acre minimum and Rural
Residential- 5 acre minimum (RMR 20 & RR 5)

East: Remote Residential- 20 acre minimum (RMR 20)

South:  Open Space (0S 0)

West: Rural Residential- 10 acre minimum (RR10)

Residential

North: Residential

East: Residential

South:  State Park

West: Residential

North: 1.46 - 7+ Acres

East. - 20.23% Acres

South: 40+ Acres

West: 5.35- 10+ Acres

5

OTHER RELATED APPLICATIONS ON SITE OR SURROUNDING AREA: On June 1, 1978, the tentative
map for Minor Subdivision #MS 73-78 was approved by the Planning Commission. However, the map was
never recorded within the allotted time frame and expired after March 21, 1982.

Pre-Application Conference #PAC 2-2008 was summarized in a letter from Planning staff to the project
consultant, dated September 10, 2008, in which a number of questions were answered over the project’s

feasibility.
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PROJECT DESCRIPTION: The applicant proposes a Coastal Development Minor Subdivision of a 22.84+
acre property to create two parcels of approximately 10.9 acres and 11.93 acres. The project site is located
within the Coastal Zone, 1% mile north of Little River, lying on the south side of Gordon Lane (CR# 404A), 0.5+
mile east of its intersection with Highway 1. Proposed Parcel 1 is currently improved with a 2,500 square foot
single-family residence, barn (1,700 square foot), detached garage (680 square foot), shed (120 square foot),
and a well, septic system and propane tank. An existing 10 foot wide gravel driveway also lies on the property
leading to an abandoned logging road extending to the proposed southern parcel while crossing Beal Creek
and a seasonal drainage. Parcel 2 remains largely undeveloped aside from the existing (abandoned) logging
road and a cleared landing area along its southeast border intended to be used as the building site for the
newly created parcel.

Proposed Parcel 1 is bisected by Beal Creek running northeast to southwest with the seasonal drainage
running parallel approximately 150 feet to the south. A further watercourse, or “spring area,” is located to the
north of Beal Creek. A moderate 3% slope characterizes much of the northern and southern ends of the
property increasing to a steeper 13% to 25% grade approaching the creek and seasonal drainage areas.
Vegetation on the property consists of riparian vegetation and mixed conifer forest with Van Damme State Park
located at its southern border. Low density residential uses are iocated to the north and east, surrounded by
predominantly wooded terrain.

ENVIRONMENTAL REVIEW: The following issues have been identified in the Initial Study Environmental
Checklist:

Earth and Water (Items 1A, 1B, 1C, 1E and 1F, 3A, 3B, 3D, 3E, 3F and 3G): Approval of the proposed
subdivision would allow for one additional dwelling unit on the newly created parcel and the potential for
accessory structures with related improvements such as grading and driveway construction. Access to Parcel
2 is proposed over an abandoned logging road which, when eventually improved, would contribute to the
displacement of soil within the project area. The driveway would cross Beal Creek as well as a second
seasonal drainage running parallel to the south. Another watercourse was identified as a "spring area” located
north of the creek. In addition, the access would include steeper sections between 13 and 25 percent through
relatively heavy riparian vegetation. As a result of project related developments, there exists a potential for
significant erosion and creek sedimentation.

A site view was conducted on the property on February 25, 2009, which included Planning staff, an agent from
the California Department of Fish and Game (DFG) and project consultants. Comments were subsequentty
received from DFG making several recommendations to ensure that potential impacts were kept to a minimum
with respect to sensitive habitat on the property. Among these were requirements for grading and/or
substantial ground disturbance activities to be confined to the dry period from July 15 through November 1, the
incorporation of erosion control measures in areas where sediment delivery was likely, and a streambed
alteration agreement (1602 permit) for one of the three watercourse crossings. Staff will recommend that these
and other construction related erosion control measures be implemented during this eventual phase of the
project (see Condition Number 1 through 5). Adherence to the proposed mitigation measures are expected to
hold impacts to a less than significant level.

Air (Item 2A): Upon referral, the County Air Quality Management District (AQMD) provided general comments
related to particulate matter generated from unpaved roads, woodstove installation, onsite combustion engines,
and grading activities. According to the County GIS maps, the project area does not lie within a region which
may contain Naturally Occurring Asbestos. Substantial air emissions or a deterioration of ambient air quality is
not expected to rise to a level of significance as a result of the project. Staff will recommend that standard
conditions regarding rocked roads, compliance with AQMD regulations for stationary onsite internal combustion
engines and grading activity be required. Conditions Number 6 through 8 are offered to ensure that impacts to
air quality are held to a less than significant level.

Plant and Animal Life (ltems 4A 4B, and 4C. 5A, 5B, 5C and 5D): The California Natural Diversity Database
Rarefind did not reveal the immediate project area as potentially including habitat for rare or endangered
species. Nonetheless, given the property’s proximity to known habitat regions, a botanical survey was
prepared by local consultant Playalina Nelson (dated June 2008), including an addendum (dated September
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Botanical surveys were conducted on the property on May 12, June 20, October 7 and July 7, 2007 and
January 15, and March 4, 2008, in which distinct regions of the parcel were identified as potential
Environmentally Sensitive Habitat Areas (ESHAs). Section 20.308.040(F) of the County Coastal Zoning Code
defines this type of habitat, stating:

"Environmentally Sensitive Habitat Area” means any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could easily be disturbed or degraded by human activities or developments.
In Mendocino County, environmentally sensitive habitat areas include, but are not limited to:
anadromous fish streams, sand dunes, rookeries and marine mammal haul-out areas, wetlands,
riparian areas, areas of pygmy vegetation that contain species of rare or endangered plants, and
habitats of rare and endangered plants and animals.

According to the June 2008 survey:

The extent of the riparian habitat associated with Beal Creek- in addition to the spring within the gulch
and the seasonal drainage that is out of the guich- meet the definition of an [Environmentally Sensitive
Habitat Area] ESHA...The riparian habitat is well established and is dominated primarily with native
plant species. The spring supports hydrophytic vegetation and is located within the guich. The
seasonal drainage is located out of the guich, and supports marginal riparian habitat; however, it is
associated with natural hydrology and directs water towards Beal Creek.

As described above, access to proposed Parcel 2 would take place over an existing logging road that was
abandoned some years in the past. The access currently crosses Beal Creek, the “spring area” drainage
located within the same guich, and the seasonal drainage to the south, located outside of the guich. Because
improvement of the road and associated crossings would be required to meet County standards for driveway
accesses, ESHA protection standards within the Coastal Zoning Code would apply.

Section 20.496.020 states, in part, the following:

A buffer area shall be established adjacent to all environmentally sensitive habitat areas. The
purpose of this buffer area shall be to provide for a sufficient area to protect the environmentally
sensitive habitat from degradation resulting from future developments and shall be compatible with
the continuance of such habitat areas...

The width of the buffer area shall be a minimum of one hundred (100) feet, unless an applicant can
demonstrate, after consultation and agreement with the California Department of Fish and Game,
and County Planning staff, that one hundred (100) feet is not necessary to protect the resources of
that particular habitat area from possible significant disruption caused by the proposed
development. The buffer area shall be measured from the outside edge of the Environmentally
Sensitive Habitat Areas and shall not be less than fifty (50) feet in width. New land division shall not
be allowed which will create new parcels entirely within a buffer area. Developments permitted
within a buffer area shall generally be the same as those uses permitted in the adjacent
Environmentally Sensitive Habitat Area.

Whiie development within riparian corridors or other riparian resource areas would not normally be allowed per
Section 20.496.035, staff believes that the preexisting nature of the abandoned logging road could be seen as
an exception in that any major disturbance of the habitat has aiready occurred. Widening of the existing road
(currently 10 feet wide) is not proposed expect in areas located outside of the 100 foot buffer. Further,
conversion of the logging road into a driveway would include additional protections per subsection (B) of the
noted section which states that:

Requirements for development in riparian habitat areas are as follows:

(1) The development shall not significantly disrupt the habitat area and shall minimize potential
development impacts or changes to natural stream flow such as increased runoff, sedimentation,
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biochemical degradation, increased stream temperatures and loss of shade created by
development;

(2) No other feasible, less environmentally sensitive alternative exists;

(3) Mitigation measures have been incorporated into the project to minimize adverse impacts upon the
habitat;

(4) Where development activities caused the disruption or removal of riparian vegetation, replanting
with appropriate native plants shall be required at a minimum ratio of one to one (1:1) and replaced
if the survival rate is less than seventy-five (75) percent.

Mitigation measures were recommended within the September 27, 2008 addendum to the botanical survey
which address the provisions of the zoning code in this area. Also included within the addendum was a “Buffer
Analysis” which is additionally required per Section 20.496.020 for development within the 100 foot setback
from identified ESHA. Department of Fish and Game (DFG) staff reviewed both the survey and addendum
prior to a site view of the property, concurring with the reduced setback assessment while recommending
conditions within an email dated March 19, 2009 which would require similar mitigation measures to protect
riparian habitat. Staff will recommend that all such measures suggested by the botanist and DFG staff be
incorporated into the final conditions for the subdivision listed at the end of this report.

Outside of the noted riparian corridors, the botanical survey also found sensitive resources to occur along the
former logging road and landing which is proposed as the residential building envelope on Parcel 2. The June
2008 study describes tha species identified as follows:
California sedge (Carex californica): Approximately 30-50 plants were located growing within the
proposed bulilding envelope on proposed parcel 2. Approximately 50 plants were located growing
within the logging road that extends farther south. All individuals were located within previously
cleared areas that are associated with the logging road.

Mendocino Cypress (Cupressus goveniana ssp. Pigmaea): Approximately 10-15 mature and
mostly dying trees were located along the logging road north of the proposed building envelope; 10-15
trees were located within the proposed building envelope; and approximately 40 trees were located
south of the proposed building envelope along the logging road and turnaround.

Mendocino cypress and California sedge are both growing within the disturbed areas of the property
that have been previously cleared. Generally, Mendocino cypress occurs as a key species associated
with Pygmy habitat. Pygmy habitat is not present on the subject parcel. Pygmy habitat is present
approximately 0.5 mile north, along Gordon Lane. Based on personal observation, isolated cypress
trees generally occur within transitional areas between pygmy habitat and other plant communities,
such as redwood forest, Bishop-pine forest or associated with disturbed areas within forested plant
communities. Disturbed areas may include areas where the vegetation was cleared but is partially
revegetating, or where there is infrequent clearing such as oid driveways or adjacent to existing
development.

On the property, the cypress trees and Carex are present within the disturbed areas and where the soil
is more characteristic of slow-draining podzol soil. Cypress trees in particular are shade intolerant and
require full sun (which is evident by the dead and dying trees that have become shaded out along the
logging road). Carex California is more adaptive and is generally associatedwith openings in forests,
or where understory vegetation is less dense. Carex is often found within disturbed areas where talier
grasses or shrubs are more scattered or less dominant and where there is good light.

Based on the above text, the project’s botanist suggested that the noted occurrences did not constitute ESHA
as defined within the Coastal Zoning Code (Section 20.308.040(F), see above). Staff concurs with this
interpretation as the definition of an ESHA appears to be based on two separate but necessary criteria. The
first component, “any area in which plant or animal life or their habitats are either rare or especially valuable
because of their special nature or role in an ecosystem...,” would seem to qualify the noted resource under the
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circumstances. However, the second part, “...and which could easily be disturbed or degraded by human
activities or developments...," implies that any sensitive area in question exists prior to any past disturbances
caused by human activities. In the case of this project, the habitat was created artificially due to past logging
practices and is currently dying out from the shade caused by natural revegetation in the area. Indeed, this
interpretation would be consistent with a similar determination made in a report prepared by California Coastal
Commission staff (A-1-MEN-07-044, Page 7) in which a rare plant was not believed to be rare habitat because
it was “such an altered environment that it no longer [fit] the definition of its historical habitat type.”

Given the ESHA determination, the 100 foot buffer requirements would not apply in areas outside of the
riparian habitat. However, due to the rare nature of the species identified, protective measures were
recommended by both the project botanist and DFG staff which include efforts to relocate or replace healthy
specimens which may be damaged by project related development. Overall, staff recommends Conditions
Number 9 through 15 to implement mitigations provided within the botanical survey (and addendum) as well as
those further recommended by DFG staff with respect to potential impacts resulting from approval of the
project. Adherence to these conditions is expected to hold impacts to plant and/or animal habitat to a less than
significant level.

Noise (Item 6A): Although an increase in noise levels will most likely result from the grading and housing
construction phases of the development, overall, staff does not believe the project would cause significant
impacts beyond the minor inconvenience endured during this period. No mitigation is required.

Light and Glare (Item 7A): No exterior lighting is currently proposed as part of the project. Any future
development which may include lighting will require a Coastal Development Permit (CDP) and potential
impacts will be assessed at that time. Significant impacts are not expected to result from approval of the
subdivision. No mitigation is required.

Land Use (Item 8A): The property is subject to the buildout criteria specified in Coastal Element Policy 3.9-2
requiring that at least 50 percent of the existing usable parcels within the market area be developed prior to
approval of any divisions. The property lies within Market Area 3, which has a buildout of 71.88 percent
according to the latest data available. Therefore, the proposed subdivision is consistent with Coastal Element
Policy 3.9-2. No other land use impacts are anticipated and no mitigation is required.

Transportation/Circulation (Item 13A. 13C and 13F): Access to each of the proposed parcels has already been
discussed above with respect to potential impacts to sensitive habitat areas. The existing logging road
accessing Parcel 2 was recommended by the County Department of Transportation (DOT) to be improved to a
10 foot all-weather driveway located within a 30 foot access easement. A minimum four inch rock base will be
required to meet DOT design standards except in' segments where the road grade may exceed 16 percent, in
which case the roadway will need to be paved to DOT standards. Further comments received from DOT
recommend standard conditions regarding right-of-way dedications for parcels fronting County maintained
roads, turnarounds, and encroachment permit procedures. With respect to the applicant’s request for a
“Waiver of a Parcel Map,” the project meets the requirements found in the Division of Land Regulations which
was confirmed by DOT staff through email correspondence dated October 9, 2009. Staff recommends
Conditions Number 16 through 23 which are expected to hold project related traffic impacts to a less than
significant level.

Public Services (item 13A): The property is located within a High Fire Hazard area in a responsibility area of
the California Department of Forestry and Fire Protection (CalFire). It also lies within a response area of the
Mendocino Rural Fire District. Comments were not received from CalFire with respect to the project, although
preliminary materials provided with the subdivision application cover minimum standards required by CalFire
with regards to road width and driveways. Comments were not received from Mendocino Rural Fire District.
Staff recommends compliance with Condition Number 24 to mitigate potential impacts relating to fire safe
conditions resulting from the project. Other types of public services are not expected to be significantly
affected by the project.

Utilities (tem 15A): Comments received from the County Division of Environmental Health (EH) state that
“[bJoth parcels are greater than or equal to 10 acres,” and are “located in a Sufficient Water Resources area.”
As such, proof of water testing would not be required, although standard mineral analysis was recommended to
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be performed for one of the parcels. With respect to septic requirements, correspondence with EH staff noted
that primary and secondary designs for Parcel 2 (as well as a secondary design for Parcel 1) were approved
through that office on August 11, 2008. Conditions Number 25 through 27 are recommended to ensure that
overall project impacts are held to less than significant levels with respect to utility services.

Aesthetics (Item 17A). County maps identify the property as lying within an Highly Scenic Area (HSA)-
(Conditional) region of the Coastal Zone. Development criteria are listed in Section 20.504.015(C) of the
County Coastal Zoning Code, which states, in part, that:

(3) New development shall be subordinate to the natural setting and minimize reflective surfaces. In
highly scenic areas, building materials including siding and roof materials shall be selected to
blend in hue and brightness with their surroundings.

(4) All proposed divisions of land and boundary line adjustments within highly scenic areas shall be
analyzed for consistency of potential future development with the regulations of this Chapter, and
no division of land or boundary line adjustment shall be approved if development of resulting
parcel(s) would be inconsistent with this Chapter.

Staff conducted a site view of the property which verified that public views of any development resulting from
the proposed project (e.g. residential or other accessory uses upon the newly created parcel) would be
shielded by the coniferous forest making up a large majority of the property. Aesthetic impacts related to
access roads are expected to be less than significant given the fact that the existing logging road/driveway will
be utilized solely for access purposes. Comments were not received from the California Department of Parks
and Recreation (State Parks) with respect to public views of the property. However, the primary trail system
through Van Damme State Park (Fern Canyon Scenic Trail) runs east/west following Little River well past the
project site and any future development would be shielded from public vantage points by over a thousand feet
of heavily forested terrain. Thus, visual impacts are not expected to be significant as a result of project
approval.

As a final note, potential lighting impacts have been addressed under the Light and Glare heading of this
report. Section 20.504.035 addresses lighting within an HSA, although as discussed earlier, any future
development would require Coastal Development Permits which would more appropriately address specific
lighting proposals at that time.

Overall, given the highly shielded nature of the project site, and despite the HSA designation of the property,
aesthetic impacts are not expected to reach a level of significance in the area. No mitigation is required.

Recreation (Item 18A): The subject property is located adjacent to the northern boundary of Van Damme State
Park. While comments were not received from the California Department of Parks and Recreation (State
Parks) with respect to the project, staff does not believe approval would resuit in significant impacts on
recreation opportunities in the area given the discrete nature of the development. No mitigation is required.

Cuiltural Resources (Item 19A): Comments were received from Sonoma State University's California Historical
Resources information System (CHRIS), dated January 9, 2009, recommending that an archaeological study
be prepared for the project and the County Archaeological Commission concurred with these findings at its
meeting of February 11, 2009, requiring the survey. A survey was subsequently prepared by Thad Van Buren
dated March 30, 2009, which was reviewed by the commission during a May meeting. Recommendations
were made at that hearing for additional information in the form of an exhibit map delineating a sensitive area
identified within the study. The requested map illustrating a “Sensitive Resource Area” was submitted and
reviewed on June 10, 2009. The survey was thus accepted by the Commission with a condition recommending
that future development in the noted area of Parcel 1 require a specific study. Staff will recommend Condition
Number 28 to address the concerns of the Archaeological Commission in this area. In addition, staff will
recommend that the “Discovery Clause” be invoked in the event that further discoveries are made in the
process of developing other portions of the property (See Condition Number 29). Adherence to the
recommended conditions are expected to hold project related impacts to a less than significant level with

respect to cultural resources.
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GENERAL PLAN CONSISTENCY RECOMMENDATION: Subject to the recommended conditions of
approval, the proposed project is consistent with applicable goals and policies of the General Plan and those of
the Local Coastal Program.

RECOMMENDED MOTION:

General Plan Consistency Finding: The proposed project is consistent with applicable goals and
policies of the Coastal Element of the General Plan as subject to the condmons being recommended
by staff.

Environmental Findings: The Planning Commission finds that no significant environmental impacts
would result from the proposed project which can not be adequately mitigated through the conditions of
approval; therefore, a Negative Declaration is adopted.

Coastal Development Permit Findings: The Planning Commission finds that the application and
supporting documents and exhibits contain information and conditions sufficient to establish, as
required by Section 20.532.095 of the Coastal Zoning Code, that:

1. The proposed development is in conformity with the certified local coastal program; and

2. The proposed development will be provided with adequate utilities, access roads, drainage
and other necessary facilities; and

3. The proposed development is consistent with the purpose and intent of the zoning district
applicable to the property, as well as the provisions of the Coastal Zoning Code, and preserves
the integrity of the zoning district; and

4, The proposed development will not have any significant adverse impacts on the environment
within the meaning of the California Environmental Quality Act.

5. The proposed development will not have any adverse impacts on any known archaeological or
paleontological resource.

6. Other public services, including but not limited to, solid waste and public roadway capacity
have been considered and are adequate to serve the proposed development.

7. The proposed development is in conformity with the public access and public recreation
policies of Chapter 3 of the California Coastal Act and the Coastal Element of the General
Plan.

Coastal Land Division Findings: The Planning Commission finds that the project as proposed, and
subject to the recommended conditions of approval, will satisfy the requirements of Section
20.532.100(C)(1) of the Coastal Zoning Code, in that:

1. The new lots created have or will have adequate water, sewage, including a long term
arrangement for septage disposal, roadway and other necessary services to serve
them; and

2. The new lots created will not have, individually or cumulatively, a significant adverse

environmental effect on environmentally sensitive habitat areas or on other coastal
resources; and

3. The new lots created will not significantly adversely affect the long-term productivity of
adjacent agricultural or timber lands; and
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Other public services, including but not limited to, solid waste and public roadway
capacity, have been considered and are adequate to serve the proposed parcels; and

The proposed land division meets the requirements of Chapter 20.524 and is
consistent with all applicable policies of the Coastal Element.

Project Findings: The Planning Commission making the above findings, approves #CDMS
23-2008 subject to the conditions of approval recommended by staff.

RECOMMENDED CONDITIONS OF APPROVAL.: For a Coastal Development Minor Subdivision which has
been approved according to the Mendocino County Code, the following “Conditions of Approvai” shall be
compieted prior to filing a Parcel Map.

il The subdivider shall acknowledge in writing to the Department of Planning and Building Services that
all grading activities and site preparation, at a minimum, shall adhere to the following Best
Management Practices (BMPs). The applicant shall submit to the Department of Planning and Building
Services an acknowledgement of these grading and site preparation standards:

a.

That adequate drainage controls be constructed and maintained in such a manner as to
prevent contamination of surface and/or ground water, and to prevent erosion.

The applicant shall endeavor to protect and maintain as much vegetation on the site as
possible, removing only as much as required to conduct the operation.

All concentrated water flows, shall be discharged into a functioning storm drain system or into
a natural drainage area well away from the top of banks.

Temporary erosion control measures shall be in place at the end of each day's work, and shall
be maintained until permanent protection is established.

Erosion control measures shall include but are not limited to: seeding and muiching exposed
soil on hill slopes, strategic placement of hay bales below areas subject to sheet and rill
erosion, and installation of bioengineering materials where necessary. Erosion control
measures shall be in place prior to October 1%

All earth-moving activities shall be conducted between July 15" and November 1% of any given
calendar year, per recommendations from the California Department of Fish and Game (DFG).

Pursuant to the California Building Code and Mendocino County Building Regulations a
grading permit will be required unless exempted by the Building Official or exempt by one of
the following:

1. An excavation that (1) is less than 2 feet (610 mm) in depth or (2)
does not create a cut slope greater than 5 feet (1,524 mm) in height
and steeper than 1 unit vertical in 1.5 units horizonta!l (66.7% slope).

2. A fill less than 1 foot (305 mm) in depth and placed on
natural terrain with a slope flatter than 1 unit vertical in 5 units
horizontal (20% slope), or less than 3 feet (914 mm) in depth, not
intended to support structures, that does not exceed 50 cubic yards
(38.3 m*) on any one ot and does not obstruct a drainage.

2. A notation shall be placed on the Unilateral Agreement stating that, “Future development of building
site(s), access roads or driveways may be subject to the grading requirements and drainage control
measures identified above.
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To minimize take and other potential impacts to fish, frogs and other aquatic-based species, all work
involving road construction, grading, excavation and other substantial ground disturbance shall be
confined to the period July 15 through November 1. This work period will avoid sensitive life stages for
red-legged frog including breeding and young adult migration seasons for this species.

Work to improve the existing logging road shall incorporate Updated road design measures including
an out-slope design, rocked rolling dips, critical dips at all culvert crossings and installation of road rock
at areas where erosion and sediment delivery to watercourses are likely.

Work to improve the first water course crossing at the site known as the “spring area” will require a lake
or streambed alteration agreement (LSAA) from the Department of Fish and Game (DFG). Fish and
Game Code §1602 requires notification to DFG for an LSAA prior to any activity that substantially
modifies the bed, bank, or channel or diverts or obstructs the natural flow of any river, stream, or lake.
Information regarding LSAAs may be found at http://www.dfg.ca.gov/habcon/1600/index.htmi.

All roads shall be covered with an impermeable sealant or rocked at a bare minimum. Any rock
material used for surfacing, including rock from onsite sources, must comply with regulations regarding
asbestos content.

Any stationary onsite internal combustion engines over 50 horsepower (i.e. large power generator or
pumps) may require a permit from the District, depending on fuel source and level of operation.

A note shall appear on the Unilateral Agreement that the access road, driveway and interior circulation
routes be maintained in such a manner as to insure minimum dust generation subject to Air Quality
Management District Regulation 1 Rule 430. All grading must comply with Air Quality Management
District Regulations Rule 430. Any rock material, including natural rock from the property, used for
surfacing must comply with Air quality Management District regulations regarding asbestos content.

All mitigation measures (i.e. Mitigation Measures 1a, 1b, 1¢c, 1d, 2a, 3a, 4a, 4b, 5a, 5b, 6a and 6b)
provided in the addendum (dated September 27, 2008) to the original botanical report shall be
conditions of this subdivision.

The first building site at the existing clearing is preferred to the alternate site that exists farther down
the logging road. The remaining segment of the logging road leading to the alternate building site shall
be abandoned. As an alternative to abandonment, the road shall be left its present condition and
allowed to re-vegetate. Minor road maintenance may be permitted to facilitate light vehicle traffic by
ATVs or other small vehicles.

To address identified impacts to California sedge, a protection and relocation plan shall be developed.
This plan shall included strategies for avoiding existing plants, specific methods for relocating those
plants that cannot be avoided and a monitoring plan that tracks the success of relocated plants.

To assess the risk of this project on the property’s existing populations of California sedge, a
comprehensive survey shall be prepared to identify additional occurrences of this species on the
property that will not be impacted by this project. If the number of impacted occurrences is small (less
than 10 percent) relative to the total number of occurrences on the property, then a relocation plan may
not be necessary provided that measures are developed to protect the newly identified occurrences.

To address identified impacts to Mendocino cypress, a survey shall be conducted that tallies the
number of trees by diameter class that will be removed or damaged as a result of this project. A
mitigation and monitoring plan shall be developed for purposes of replacing lost and damaged
Mendocino cypress. This plan shall propose specific tree replacement ratios (at least 5:1 for every
Mendocino cypress lost or damaged) and a monitoring plan (at least two years) that tracks planted
trees and replaces those that are dead and dying.

Subdivider shall submit to the Department of Planning and Building Services, an Exhibit Map
demonstrating a minimum 100-foot buffer from the identified sensitive habitat as recommended in the
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Botanical Survey prepared by Playalina Nelson, dated June 2008 (with an addendum dated September
27, 2008). A note shall be placed on the Unilateral Agreement that no development shall be allowed
within this buffer area as delineated on the Exhibit Map on file with the Department of Planning and
Building Services.

This entitlement does not become effective or operative and no work shall be commenced under this
entitlement until the California Department of Fish and Game filing fees required or authorized by
Section 711.4 of the Fish and Game Code are submitted to the Mendocino County Department of
Planning and Building Services. Said fee of $2,043.00 shall be made payable to the Mendocino
County Clerk and submitted to the Department of Planning and Building Services prior to December 4,
2009. If the project is appealed, the payment will be held by the Department of Planning and Building
Services until the appeal is decided. Depending the outcome of the appeal, the payment will either be
filed with the County Clerk (if project is approved) or returned to the payer (if project is denied). Failure
to pay this fee by the specified deadline shall result in the entitiement becoming null and void. The
applicant has the sole responsibility to ensure timely compiiance with this condition.

There shall be provided an access easement of 30 feet in width (as per tentative map) from a publicly
maintained road to each parcel being created. Documentation of access easement shall be provided
to the Mendocino County Department of Transportation for their review prior to final approval.

There shall be dedicated by Parcel Map (or granted by Grant Deed if a Unilateral Agreement is filed) a
30 foot wide half-width right-of-way along the south side of Gordon Lane (CR #404A) to provide for the
ultimate improvement of the County road. This width shall be measured from the centerline of the
existing right-of-wav of record, or where na record right- of-way exists, from the center of the physical
road. '

If a Parcel Map is filed, all easements of record shali be shown on the parcel map. All utility lines shall
be shown as easements with widths as shown of record or a minimum of ten (10) feet, whichever is
greater.

If approval of the tentative map is conditioned upon certain improvements being made by the
subdivider, the subdivider shall notify the Mendocino County Department of Transportation when such
improvements have been completed.

Ten (10) foot wide all-weather driveway within the 30 foot wide access easement, including four (4)
inch minimum rock base, fifty (50) foot minimum radius of horizontal curvature, grade not to exceed
sixteen (16) percent, drainage culverts where necessary. The road grade may be increased to a
maximum of twenty (20) percent, however, in a areas where road grade exceeds sixteen (16) percent,
roadway shall be paved with a minimum of two (2) inches of asphalt concrete on four (4) inches of
Class 2 aggregate base.

A standard private driveway approach shall be constructed to serve Parcel 2, minimum width of ten
(10) feet, area to be improved fifteen (15) feet from the edge of the County road, to be surfaced with
surfacing comparable to that on the County road.

Any proposed work within County rights-of-way requires obtaining an encroachment permit from the
Mendocino County Department of Transportation.

If approved in writing by the applicable fire protection service provider(s), subdivider shall construct a
“Hammerhead-T" turnaround within a forty (40) foot wide by eighty (80) foot long easement at the
terminus of the access easement. Turnaround shall be constructed with four (4) inch minimum rock
base, ten (10) feet wide and sixty (60) feet long, with twenty (20) foot radius surfacing returns.

The subdivider shall comply with those recommendations in the California Department of Forestry and
Fire Protection (CDF) letter of September 22, 2008 (CDF #323-08) or other alternatives as acceptable
to the Department of Forestry. Wiritten verification shall be submitted from CDF to the Department of
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Planning and Building Services that this condition has been met to the satisfaction of the Department
of Forestry and Fire Protection.

The subdivider shall comply with those recommendations and regulations of the Mendocino Rural Fire
District or other alternatives as acceptable to the Fire District. Written verification shall be submitted
from the Fire District to the Department of Planning and Building Services that this condition has been
met to the satisfaction of the Fire District.

The applicant shall submit to the Division of Environmental Health an acceptable site evaluation report
(DEH FORM # 42.04) for Parcel 2 completed by a qualified individual demonstrating compliance with
the North Coast Regional Water Quality Control Board’s Basin Plan Policy for On-site Waste
Treatment and Disposal and Mendocino County Division of Environmental Health's Land Division
Requirements (DEH FORM # 26.09).

The applicant shall submit to the Division of Environmental Health an acceptable site evaluation report
(DEH FORM # 42.04) for a replacement system for the existing structure(s) located on Parcel 1
completed by a qualified individual demonstrating compliance with the North Coast Regional Water
Quality Control Board's Basin Plan Policy for On-site Waste Treatment and Disposal and Mendocino
County Division of Environmental Health’s Land Division Requirements (DEH FORM # 26.09).

The applicant shall submit to the Division of Environmental Health an acceptable standard mineral
analysis performed by a certified public health laboratory from a source of water on the subdivision.

Any future development proposed within the area identified as a “Sensitive Resource Area” on Parcel 1
of the Tentative Map dated October 2008 shall reguire a specific study prepared by a gualified
individual in the field to determine potential impacts to archaeological resources.

A note shall appear within the Unilateral Agreement that in the event that archaeological resources are
encountered during development of the property, work in the immediate vicinity of the find shall be
halted until all requirements of Chapter 22.12 of the Mendocino County Code relating to archaeological
discoveries have been satisfied.

The applicant is hereby notified that this proposed division lies within the Coastal Zone Boundary and
additional action may be necessary. For information you should contact the California Coastal
Commission at 45 Fremont Street, Suite 2000, San Francisco, California, 94105-2219.

When all conditions of approval have been satisfied, the applicant shall submit the completed Unilateral
Agreement and the Recording Fees to the Planning and Building Services Department for review,
approval and recordation.

A note shall appear on the Unilateral Agreement that "No toxic, hazardous or contaminated materials or
waste shall be stored in a designated buffer area or clearly identified flood plain or flood way.”

Pursuant to Government Code Section 66492 & 66493, prior to recordation of the Unilateral
Agreement, the subdivider must: (1) Obtain a Certificate from the Mendocino County Tax Collector
stating that all current taxes and any delinquent taxes have been paid and; (2) Pay a security deposit
(or bond) for taxes that are a lien, but not yet due and payabile.

1o/ /o | 1.4, L £
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Negative Declaration
Appeal Fee - $1,365.00
Appeal Period - 10 days
> Indicates conditions relating to Environmental Considerations - deletion of these conditions may affect

the issuance of a Negative Declaration.

REFERRAL REFERRAL REFERRAL COMMENTS
AGENCIES NOT RETURNED RECEIVED RECEIVED
"NO COMMENT"

Planning- FB X

Department of Transportation X
Environmental Health X
Building Inspection- FB X

Assessor X

Air Quality Management X
County Water Agency
Archaeological Commission X
Sonoma State University X
Native Plant Society

Caltrans

CalFire

Depariment of Fish and Game
Coastal Commission
Department of Parks and Rec
Mendocino Rural FD
Mendocino Unified SD

x

XX XX XXX
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