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MEMORANDUM 
 
 
Date:   November18, 2010  
 
To:  Commissioners and Interested Parties 
 
From:  Peter M. Douglas, Executive Director 

Robert S. Merrill, District Manager – North Coast District 
  James R. Baskin AICP, Coastal Program Analyst – North Coast District 
 
Subject: Addendum to Commission Meeting for Friday, November 19, 2010 

North Coast District Item F8b, CDP No. 1-09-047 
(County of Del Norte, California Department of Fish and Game) 

 
 
STAFF NOTE 
 
On November 12 - 17, 2010, staff received correspondence with attached exhibits from members 
of the public making various comments on the written staff recommendation on Coastal 
Development Permit Application No. 1-09-047.  The Correspondence are attached as 
Attachment Nos. 1 through 9.  This addendum includes responses to the comments raised by: (a) 
Carl and Delores Howard; (b) Donna Fiery; (c) Tolowa Nation; (d) Kelly Smith, counsel for the 
Howards as trustees, Ms. Fiery and other property owners within the Pacific Shores Subdivision; 
(e) Ralph Johansen; (f) Helen Ferguson, representing the Lake Earl Grange Environmental 
Policy and Procedure Committee; (g) Brian Ferguson; (h) James Eskew; and (I) Eileen Cooper, 
representing the Friends of Del Norte, as well as full copies of the correspondence received from 
these parties.   This addendum supplements the staff report findings.  
 
All of the comment correspondence received to date share one common attribute:  they all 
request that the proposed coastal development permit be either denied outright or that additional 
or alternative operational special conditions be imposed to require the breaching to be conducted 
pursuant to other procedures and protocols.  Staff has reviewed and considered the comments 
and continues to recommend that the Commission approve the project with the special conditions 
included in the staff recommendation of October 28, 2010.   
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I. RESPONSE TO COMMENTS RECEIVED REGARDING SIGNIFICANT 

ENVIRONMENTAL ISSUES 
 
A response to the significant environmental points raised in each correspondence is provided 
below in the order in which the declarations are set forth in the comment letters.  These 
responses are hereby incorporated into the staff report findings. 
 
A. Carl W. Howard and Dolores I. Howard
 
Comment No. 1: “Historically, these lakes were breached by the Tolowa Nation and local 
farmers/cattlemen for over a hundred years when the lake levels reached 4 ft. above mean sea 
level. Above that level, Native American cultural sites, crops, and grazing lands were flooded 
and water systems were polluted. 

“In 1907 the law stated that breaching was to occur at the 4 ft. level. At that time a plan was put 
in place to build a permanent canal to the ocean that would maintain the lake levels at the 4 ft. 
mean sea level. Due to lack of funds this was never accomplished though the Federal 
Government promised $15,000.00 with matching funds. The law, however, remains. 

“Even the County of Del Norte kept to the 4 ft. lake levels and approved the legally developed 
and state-certified Pacific Shores Subdivision in the early sixties. If the intention was NOT to 
keep the lakes at the 4 ft. level, the subdivision would never have been approved, the county 
would not have built roads and the electric and phone lines would not have been brought in. 
THE INTENTION THAT THIS WAS A VIABLE SUBDIVISION WAS ABUNDANTLY CLEAR 
and the lake levels were kept at 4ft. above mean sea level for the subdivision's survival as well as 
those items previously stated.” 
 
Response: The commenter asserts that the Lake Earl/Talawa coastal lagoon has a long history of 
being managed at a 4-foot MSL surface elevation.  As disclosed in the project EIR as excerpted 
and summarized in the staff report’s Cultural Resources Findings Section No. IV.F and Exhibit 
No. 10, (pp. 50-52, 102-124, respectively), no evidence other than anecdotal claims has been 
presented to substantiate such activities having been undertaken. There is no compelling 
ethnographic or historic evidence to suggest that management of lake levels has formally 
targeted a specific lake level to which water levels are to be managed.  Instead, prior to 1987, 
lake levels were managed on a sporadic ad hoc basis.   
 
Comment No. 2: “At the 8 ft. level parts of our subdivision are flooded. We have not been able to 
get to our parcel on Lake Earl because of the flooding. We have tried many times to access this 
parcel by using our 4-wheel drive vehicle and visiting at different times during the year but have 
not had success. We think our parcel is under water. In 1971 the Department of Fish and Game 
did a study of lake levels and knew that above the 4 ft. level parcels would be flooded and 
therefore useless. We bought our three parcels in 1972. Later in the 70's we visited with another 
couple who had purchased two lots and camped on their parcel on Lake Earl. There was 
actually an edge to the lake where we camped and fished. Now we would have to, if we could, 
wade through muck and mire to reach the same spot. There seems to be no "edge" to the lake but 
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instead a reedy marsh, acres from where we camped. Since 1987 we've not been able to access 
our friend's property because of the flooding as well. The roads are flooded and the out-of-
control vegetation prohibits access to much of the lake properties. We have been able to access 
our other two parcels. Of particular interest is our parcel at the ocean on Ramey Street… The 
parcels west and above us nearest the ocean were dry but the parcels east and below us were 
flooded. Where a home could have stood, across the street from us, is now flooded. We could 
launch our canoe on our neighbor's potential house pad. This parcel was destroyed by the 
flooding as were many others on the same row of parcels. The flooding not only destroys 
property but also access and infrastructure.” 
 
Response:  See the analysis and findings within the project EIR, and as excerpted and 
summarized in the staff report regarding the relative degree of flooding of parcels within the 
Pacific Shores Subdivision, its non-contribution to being a significant impediment to 
development of residential uses therein, and effects of lagoon water level management on public 
roads on pages 17-18, 20-21,  36-40, and 44-49.  In addition, it is noted that coastal lagoons are 
highly dynamic ecosystems wherein avulsive changes in surface and subsurface hydrology can 
frequently occur, both suddenly and over time, which can significantly affect shoreline 
morphology, habitat type and availability, and vegetative composition and succession. 
 
Comment No. 3:  “Personal property rights have been totally ignored by the California 
Department of Fish and Game, The Corp of Engineers, The Coastal Commission and various 
environmental groups in reference to Pacific Shores properties. Governmental agencies have 
flooded our properties to destroy their value for the purpose of purchasing parcels cheaply and 
to prohibit development. On Page 60 of the staff report the writer denies that flooding is the 
proximate cause of our inability to develop or sell our properties for what ocean-front property 
or lakeside property is worth. We say it IS the proximate cause. They flood us out because they 
can. They have the ‘muscle’, clout, and deep pockets of the American taxpayers. Try selling or 
building on a property that is under water or inaccessible. The Nevada appraiser hired by the 
Fish and Game put a $5,000.00 figure on each half acre parcel. Find an ocean-front or lakeside 
property in California for that figure. You cannot. Through flooding, governmental agencies are 
‘taking’ our properties. It is an act of inverse condemnation and a flagrant violation of our 
property rights.  

“The California Department of Fish and Game does not need to increase the Lake Earl Wildlife 
Area by "taking" our properties. The "willing sellers" they refer to are about as willing as a 
victim at gunpoint who hands over his wallet to a robber. Crescent City is a depressed area. 
Tax-generating private ownership is needed-not more public land to be supported by the 
taxpayers.” 
 
Response:  The protection of property is a central tenet of the Coastal Act.  Among the findings 
the Legislature made with respect to the basic goals of establishing the coastal zone was to 
“Maximize public access to and along the coast and maximize public recreational opportunities 
in the coastal zone consistent with sound resources conservation principles and constitutionally 
protected rights of private property owners.”  Public Resources Code section 30001.5(c).  To this 
end, the Commission and delegated local governing entities are prohibited from any “exercise 



Addendum to Commission Meeting for Friday November 19, 2010 
North Coast District (Item F8b), Application No. 1-09-047 
County of Del Norte & California Department of Fish and Game, Del Norte County 
Page 4 
 
[of] their power to grant or deny a permit in a manner which will take or damage private property 
for public use, without the payment of just compensation therefor.” Public Resources Code 
section 30010.  
 
Comment No. 4: “The Staff Report tries to explain away each and every point in the property 
owners' favor. What it omits are the human element and lack of morality in its actions. We 
remain aghast at how we have been treated in this matter-that our property can be destroyed 
through the actions of others and yet we remain the bad guys. Our own governmental agencies 
are forcing us out. How un-American is that? 

“Though the staff report ignores the technological advances in water treatment and wastewater 
treatment systems, there are options open to us that are not cost prohibitive. Sionix, Bio-
Microbics, Inc., and others produce systems with a small footprint that have proven their 
viability through use.” 
 
Response:  The North Coast Basin Plan provides, in coordination with local government public 
health agencies, a mechanism for authorizing alternative water supply and wastewater treatment 
technologies such as those listed by the commenter.  However, the Del Norte County Code does 
not currently allow for use of the these alternative supply and treatment options.  Moreover, as 
no coastal development permit application has ever been filed proposing the use of so-called 
“non-code” systems for which their feasibility and appropriateness would be assessed, the staff 
report alternatives analysis was limited to evaluating the feasibility of centralized and/or 
individual water supply and wastewater systems, such as those based on established water well 
and publicly-owned sewage treatment works and septic tank/leachfield-based on-site disposal 
systems.  Centralized and/or newer technology water supply and wastewater treatments systems 
are often quite expensive, and require rigorous performance monitoring and maintenance that 
would likely render their use economically infeasible on an individual lot-by-lot basis.  
 
B. Donna Fiery
 
Comment No. 1: “I take issue with waiting to breach the sandbar at such a high lagoon elevation 
level. Waiting until the 8 feet level to breach the sandbar is causing much damage to the private 
property located in the Pacific Shores Subdivision which is adjacent to the lake. The historic 
breaching level that was in existence when the Pacific Shores Subdivision was approved and 
sold to all the property owners was 4 feet... Breaching at the 8 feet level is not providing 
necessary flood control for the protection of private property. The 8 feet level is flooding private 
property, damaging roads and preventing access.” 
 
Response:  See Responses to Comment No. A.2. above. 
 
Comment No. 2: “I find this application to be highly inaccurate as to the extent of damage 
caused to the private property within Pacific Shores at the varying MSL levels. Within the 
application, the applicants make statements such as: 
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‘…estimates that approximately 100 acres of private land within the subdivision remain 
subject to flooding impacts at the +9.44' MSL level.’ (Page 14) 

‘…218 of the 1,524 lots within the subdivision are susceptible to flooding during a 100-year 
flood event (+ 12' MSL base flood elevation)’ (Page 47) 

‘The applicants predict that 31 lineal feet of access roads and approximately 22 acres of lot 
area within the subdivision would be inundated at the +8' MSL level. At a water surface 
elevation of +9.44' MSL, 21,485 lineal feet of Pacific Shores' access roads and 136 acres of 
lot area would be potentially affected.’ (Page 47) 

“The lot sizes in Pacific Shores are all ½ acre lots. Using the numbers cited in the above three 
quotes, under the first quote, 200 lots (2 x 100 acres) would be subject to flooding at the +9.44' 
MSL level. Under quote two, it states that 2 18 lots are subject to flooding at the +12' MSL level. 
Quote three says that 272 lots (2 x 136 acres) would be potentially inundated at the +9.44' MSL 
level. The information in this application is contradictory. How is it possible that if 272 lots were 
flooded at +9.44' MSL can only 218 lots be flooded at the much higher +12' MSL level? 

“I contend that the actual damage is much worse that this application reveals. The Pacific 
Shores Property Owners Association has video proof taken over the years of the damage being 
done to the private property. The County of Del Norte and the CA Department of Fish & Game 
has a duty as quoted from their application to provide necessary flood control for the protection 
of private property and a permit issued at the +8' MSL level is not providing that protection, but 
rather it would be an intentional breach of their duty that would deliberately cause damage to 
private property. I oppose the approval of this permit.” 
 
Response:  The differing data regarding the number and areas of properties affected by lagoon 
waters varies as a function of water level and ownership status.  In addition, the acreages cited do 
not necessarily equate to the whole of a ½-acre lot being inundated.  Consequently, the number 
of individual lots affected cannot be directly extrapolated from the stated inundation acreages.  
See also the flooding analysis and findings within the project EIR, as excerpted and summarized 
within the staff report at pages 17-18, 20-21,  36-40, and 44-49 with respect to the relative degree 
of flooding of private properties and public road infrastructure. 
 
C. Tolowa Nation
 
Comment No. 1:  “First, it is important to correct some factual inaccuracies contained in the 
Commission’s agenda packet.   Tolowa Nation is one of more than 100 unrecognized tribes in 
California and is currently seeking federal recognition.  Tolowa Nation began the process of 
seeking recognition in 1979.  The Office of Federal Acknowledgement  is scheduled to issue its 
proposed finding regarding our recognition on November 18, 2010.  The current membership 
role of Tolowa Nation includes more than 200 individuals, all of Tolowa descent, including 
members who are direct descendents of the villages near the lagoon.  We are committed to 
protecting the heritage, cultural resources, and religious sanctity of our people.” 
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Response:  Comment noted.  With respect to the membership size of Tolowa Nation, the staff 
report reiterated dated information from the preceding 2005 permit action which under states the 
organization’s current size.  The adopted findings will reflect updated membership size. 
 
Comment No. 2: “…Tolowa Nation has documentation of tribal burial grounds surrounding the 
lagoon. …GIS satellite imagery from the years 1973, 1986, 1991, and 2005 proves that 
significant, cumulative erosion has occurred along the edges of Lake Talawa and Lake Earl 
since the local and state governments have insisted that breaching occur only at higher levels. 
The continuing erosion of the edges of Lake Talawa and Lake Earl poses an imminent threat to 
the preservation and integrity of ancient village sites ancestral burial grounds. 

“Although our cousins of the Smith River and Elk Valley Rancherias may support the 8' MSL, 
Tolowa Nation represents direct descendants of the villages surrounding the lagoons. It is the 
position of Tolowa Nation that 4' MSL is an appropriate level at which to breach the lakes, 
taking into consideration the location of important, sensitive sites and the cumulative effects of 
years of erosion along the water's edge.” 
 
Response:  Since approval of the preceding breaching program permit in 2005, monitoring at 
known cultural sites within the Lake Earl Wildlife Area has been conducted by applicant 
California Department of Fish and Game.  Based upon these annual monitoring events, no 
significant erosion of these sites has been observed.  The staff recommendation includes 
provisions to continue this monitoring for the five years of breaching authorized by this coastal 
development permit. 
 
D. Kelly Smith, The Smith Firm - Attorneys
 
Comments dated via facsimile on November 15 and 16, 2010 from Kelly Smith of The Smith 
Firm – Attorneys are submitted on behalf of the Pacific Shores Property Owners Association,  
and property owners Donna Fiery, Frank & Andree Ischay, Jim & Nancy Eskew, Carl & Dolores 
Howard as Trustees of the Howard Family Trust, Richard Lorenz, Bobby Gene Hatley, and 
William A. Ritter. Much of the Smith comment letter centers on assertions that the staff 
recommendation to approve the permit with conditions representsa continuing effort by the 
Commission and applicant California Department of Fish and Game to unconstitutionally take 
his clients properties directly through flooding, and indirectly by managing the lagoon at an 
artificially high level so that the properties may be acquired by the Department at a price well 
below their market value currently being litigated.   Responses to specific sbstantive comments 
regarding significant environmental effects of the development entail the following:   
 
Comment No. 1:  “First, the real history before the Commission: Cut through the staff report 
and see if you don't find this: DFG over the decades came repeatedly before the Commission 
seeking to lock in a development permit at the lagoon levels it sought. But in 1994, the only time 
the Commission held a full hearing, you voted unanimously with the Pacific Shores property 
owners to keep the lagoon at four feet mean sea level.1



Addendum to Commission Meeting for Friday November 19, 2010 
North Coast District (Item F8b), Application No. 1-09-047 
County of Del Norte & California Department of Fish and Game, Del Norte County 
Page 7 
 
“1 Bear in mind that the four-to-six foot level is still typical, except when heavy rains fill the 
lagoon.” 
 
Response:  “Typical” water levels at Lake Earl are irrelevant – the applicable issues germane to 
the proposed development’s consistency with the policies of the Coastal Act are the high and low 
water levels and the fluctuations of the waterbody, which have essentially been the same since 
1987 and expressly permitted in the preceding Coastal Development Permit (CDP No. 1-00-
057). 
 
Comment No. 2:  “Let's straighten out your staff report ‘Findings,’ starting with its first finding, 
that Lake Earl is an estuary, defined as being formed at the mouths of rivers and streams (page 
8). It's not an estuary. The Smith River, which long ago formed Lake Earl, shifted miles to the 
north. Lake Earl is simply a gigantic mud puddle formed of rain runoff. DFG can call it wetland, 
but it's not an estuary. And to some people accuracy is important.” 
 
Response:  Comprising approximately 4,900 acres of surface water with depths reaching 18 feet, 
Lake Earl is not a “mud puddle.” Due to its brackish waters and periodic direct connections to 
both the Pacific Ocean and the Smith River via breaches in its western shoreline sand spit and 
Tolowa Slough, respectively, Lakes Earl/Talawa is classified as an estuarine coastal lagoon,  
Moreover the submerged and emergent shoreline fish and wildlife resources within the lagoon 
would meet the definition of estuarine environmentally sensitive habitat areas (ESHA) under the 
Coastal Act for purposes of applicability of all such pertinent policies regarding their protection 
and maintenance of biological diversity and sustainability.  See also Pritchard, D. W. (1967) 
What is an estuary: physical viewpoint. p. 3–5 in: G. H. Lauf’s (editor) Estuaries, American 
Association for the Advancement of Science Publication. No. 83, Washington, D.C.   
 
Comment No. 3:  “Let's straighten out a more important fact: This permit application is not the 
same as the last one. Since your commission issued the first development permit to DFG in 2005, 
we now know that the DFG "management" of Lake Earl results in year-round flooding of private 
property. This became apparent in 2009, when DFG allowed the lagoon to rise to above 10 feet 
in late May, and it stayed above 8 feet all summer. That meant that roads to and through Pacific 
Shores were flooded and owners could not even access or use their properties during the summer 
vacation months. 

“Now DFG wants a permit which would allow it to wait until the lagoon is 9.5 feet before letting 
out the flood waters. See page 6, section b. But then the proposed permit prohibits breaching if 
the waters went above 10 feet. Thus, when it was stormy (which of course is when the rains fall) 
DFG could just say it missed the six-inch window for breaching. This is obviously a setup for 
what DFG and the local tree-huggers have always wanted---no breaching.” 
 
Response:  The permit application is identical to the previous one and involves breaching in 
November through mid-February rather than breaching in late May.   
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Comment No. 4:  “The goal of "natural breaching" of the lagoon is tipped off by the U.S. Fish & 
Wildlife Service in its September 5,2003 letter to DFG. See page 139 of your staff report, bottom 
paragraph.  At the same time however, USFWS submits substantial evidence that groundwater 
will increase at a 9-9.5-foot lagoon level. Government promoters of a lagoon nature preserve 
call this is a good thing. We call it a taking…” 
 
Response:  Increased groundwater levels do not necessarily lead to more wetlands and further 
development restrictions.  Groundwater levels at Lake Earl have always been high and Lake Earl 
was identified as wetlands, even prior to the 8 ft msl management policy.  There are many other 
clear constraints on any residential development (e.g., lack of water and sewer, etc).  Also, the 
USFWS comment addresses the entire periphery of Lake Earl and cannot be read as direct 
evidence that groundwater levels will be raised at the Pacific Shores lots. 
 
Comment No. 5:  “It is astounding in this day and age---when cases such as the U.S Supreme 
Court's Kelo v. City of New London (2005) 545 US. 649 are commonly known-that a 
government agency would have the audacity to seize private property as is being done here… 

 “A government entity is strictly liable for intentional flooding. Albers v. Los Angeles County (1 
965) 62 Cal.2d 250,263-264 [‘…any actual physical injury to real property proximately caused 
by the improvement as deliberately designed and constructed is compensable … whether 
foreseeable or not.’]; Pacific Bell v. San Diego (2000) 81 Cal.App.4th 596, 607; 8 Witkin, 
Summary 10th (2005) Const Law, 5 1 132, p. 767. 

“The above legal analysis has been upheld by the Sacramento County Superior Court over that 
offered by the antiquated and mistaken 1998 opinion of DFG's legal counsel on page 60 of the 
staff report.3

“3 Case no. 07AS01615, September 29, 2010 ruling denying state's summary judgment motion: 
‘The Court finds that the authorities relied on by plaintiff are more on point. Plaintiffs have 
submitted evidence that they reasonably relied on the long time practice of breaching at 4 feet ml 
when they bought their lots in the subdivision.’” 
 
Response:  The citation to Kelo v. City of New London (2005) 545 U.S. 649 is irrelevant to this 
permit for breaching.  That case held that redevelopment was a “public use” that allowed a city 
to condemn a private home to transfer the land to a commercial developer.   
 
Further, the cited authorities about  strict inverse condemnation liability (Albers and Pacific Bell) 
do not apply to flood cases.  (BelAir v. Riverside County Flood Control District (1988) 47 Cal.3d 
550, 564-65.)  The only circumstance in which a public agency can be held liable without proof 
of unreasonable conduct is when a  flood control project diverts water into an area that would not 
naturally be flooded. (Aikins v. State of  California (1998) 61 Cal.App.4th 1, 29-33.)  Lake Earl 
would indisputably naturally rise above the permitted breaching level.  Instead, a completely 
different rule applies to naturally-inundated areas: “the government has no duty to provide any 
particular level of flood protection, no duty to provide the same level of protection to all 
properties, and no duty to provide any flood protection at all.”  (Aikins v. State of California, 
supra, 61 Cal.App.4th 1, 46-47.)   There is an exception to this rule when a flood control project 
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provides consistent protection to an area, a person relies by making improvements to a property, 
and then the public agency allows the area to flood.  The Commission notes that physical 
improvements do not currently exist in the project area.  See also the discussion within Findings 
Section IV.J, Permit Approval Does Not Result in the Uncompensated Taking of Property, pages 
59-62 of the staff report regarding case law addressing flooding and uncompensated property 
takings case law.   
 
Comment No. 6:  “Your staff report admits there will be a taking here. See the discussion of road 
flooding on page 44. Although DFG still avoids any specific analysis of consequential flooding, 
your staff admits that 356 Pacific Shores lots '’would be affected by the lagoon waters.’ See page 
49. And by "affected" of course, they mean ‘flooded.’ Your staff’s low regard for the value of my 
clients’ properties notwithstanding, this is still a taking. Furthermore, other shoreline properties 
entitled to development are also taken.” 
 
Response:  See Response to Comment No. 6, above, and the discussion within Findings Section 
IV.J, Permit Approval Does Not Result in the Uncompensated Taking of Property, pages 59-62 
of the staff report regarding case law addressing flooding and uncompensated property takings 
case law.   
 
Comment No. 7:   “Then there is your duty to minimize flooding. Section 30253 of the Coastal 
Act requires that the commission ‘shall… minimize risks to life and property in areas of… flood.’ 
The statute doesn't say ‘balance risks,’ it says ‘shall minimize risks.’ The proposed findings 
before you detail clear risks to property from the proposed project. It is obvious that these risks 
can be minimized by a lower level of breaching the lagoon. 

“The proposal before you would allow the lagoon to exceed 10 feet (where storms prevent 
breaching). That provides no "minimizing" whatsoever. "Minimize" means to reduce to the 
lowest level. That requires that the Coastal Commission, now knowing of the impacts of the 
higher lagoon levels, minimize the allowed breaching level to the historical four-foot level.” 
 
Response:  Inundation effects described in CDFG’s EIR refers to any surface water on the road 
or property, not that the road or lot cannot be used or that particular properties are affected.  At 
this point, DFG and State Parks own over 850 lots in Pac Shores and DFG concentrated 
acquisition on lots that are affected by water levels.  Therefore, the overwhelming number of lots 
“inundated” (or served by roads that are) are now owned by the State of California. 
 
Comment No. 8:  “Please refer again to the 2003 comments of the U.S. Fish & Wildlife Service. 
The comments state that the longer lagoon levels remain high the higher the groundwater and 
the more ubiquitous the wetlands. The proposed project leaves unanalyzed the higher lagoon 
levels during specific storm and tide events, when the breach would not be allowed. This would 
mean longer periods of higher water and thus higher groundwater. This would result in 
unanalyzed impacts to agricultural lands in violation of Coastal Act §30241. It would also 
increase the potential of undevelopable wetlands on private property.” 
 
Response:  See response to Comment No.4 above. 
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Comment No. 9:  “Also, the proposal to prohibit breaching when the lagoon exceeds 10 feet was 
never analyzed in DFG's 2004 EIR. However, the staff report before you cites numerous 
potential impacts, including those cited above, which result from water higher than 10 feet.” 
 
Response:  The subject special condition language is intended only to delimit the parameters of 
the development authorized and will be clarified accordingly within the adopted findings.  The 
special conditions do not preclude breaching after a +10 feet MSL water surface elevation is 
reached.  Special Condition No. 3.b requires that “Additional coastal development permit 
authorization shall be obtained for breaching at lagoon surface elevations outside of the proposed 
+8′ to +10′ MSL range.”  
 
Comment No. 10:  “The vague nature of the project description also violates CEQA. In 
particular the provision banning breaching above 10 feet is especially significant. Nor does 
DFG's earlier EIR analyze the now-known evidence of summer flooding levels above 8 feet and 
closer to 10 feet, including aesthetic impacts to flooded roads and property, impacts to 
recreation access and agricultural impacts such as reduced grazing in adjacent lands.” 
 
Response:  Inundation effects described in CDFG’s EIR refers to any surface water on the road 
or property, not that the road or lot cannot be used or that particular properties are affected.  At 
this point, DFG and State Parks own over 850 lots in Pac Shores and DFG concentrated 
acquisition on lots that are affected by water levels.  Therefore, the overwhelming number of lots 
“inundated” (or served by roads that are) are now owned by the State. 
 
Comment No. 11:  “The environmental analysis is expressly inadequate because the staff report 
admits that it is a piecemeal approval. Citing studies "yet to be completed," on page 34 your staff 
notes: 

‘Any results from the CDFC's (sic) studies that document environmental impacts that are not 
addressed under the current protocols will be taken into consideration when the applicants apply 
for the additional authorizations for breaching in future years.’ 

“The above sentence is emblematic of state government's cynical, even jackboot, intent here to 
allow flooding which damages private property. Employing government's most ruthless weapon -
--time---DFG seeks its goal at the expense of private citizens. The distain of those citizens for 
such practices and those conducting them can be easily understood.” 
 
Response:  Comment noted.  See response to Comment No. 10 above. 
 
E. Ralph Johansen 
 
Comment No. 1:  “The USFWS in their ‘Endangered Species Act Consultation/Biological 
Opinion’ in the appendix to the staff report in this matter states that ‘The processes that create 
the Lake Earl lagoon have developed over thousands of years and the species inhabiting the 
lagoon have evolved over the millennia to adapt to this estuarine ecosystem;’ ‘Artificial 
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breaching is speculated as having a greater adverse impact [on the endangered tidewater goby 
and other fish] than natural breaching because it is often abrupt and without warning clues that 
could allow fish to seek refuge’; and in conclusion, while approving the DFG Management Plan 
as ‘a good first step,’ the Opinion states that ‘The USFWS believes that fish and wildlife 
resources in and around Lake Earl and Lake Talawa would benefit most from a natural breach 
regime; we recommend that this regime be the Department's ultimate goal.’ 

“These observations, although not otherwise alluded to in the staff report, are of overriding 
importance to the deliberations of the Commission in this matter, and I hope that they will be 
given all due attention.” 
 
Response:  The USFWS comments are recommendations made solely in the context of that 
agency’s mission to maximize the quality of habitat for the fish and wildlife resources subject to 
its purview.  The applicants are proposing to breach the Lake earl coastal lagoon when its surface 
water elevation reached between 8 to 10 feet above MSL for a variety of management objectives 
beyond those of the USFWS. 
 
Comment No. 2:  “The applicants, including all officials involved in making the decisions before 
this Commission, are experimenting with a large, vulnerable, unique body of water and all the 
living things dependent on it for sustenance. As stated by USFWS, this area existed in 
harmonious relationship of its whole and its parts for thousands of years before European 
settlers adopted the mechanical breach. Little is really known about the resulting effects each 
artificial breaching event has on the environment generally, and on federally-listed threatened 
or endangered species particularly, and in a more direct immediate sense whether this invasive 
process is in fact and intent consistent with the Coastal Act. 

“In my view, mechanical breaching sacrifices the integrity of this entire, unique coastal lagoon 
and its vulnerable habitat in deference to the protection of additional summer grazing lands and 
effects on property encroaching on the wetlands and next to the lagoon for a small group of area 
farmers.” 
 
Response:  See response to Comment No. 1 above.  In addition, it is noted that coastal lagoons 
are highly dynamic ecosystems which, when breached by natural conditions, can experience 
avulsive changes in surface and subsurface hydrology can frequently occur, both suddenly and 
over time, which can significantly affect shoreline morphology, habitat type and availability, and 
vegetative composition and succession. 
 
Comment No. 3:  “’A significant flooding hazard to maintained infrastructure,’ meaning in this 
case the curtilage of a few farm dwellings partially within the northeast side of the wetlands, is 
another excuse offered for breaching. This can be addressed by appropriate means, either as the 
Pacific Shores issue has been, by purchase and acquisition, or by other remedies readily 
available to anyone. The County's related concern over loss of taxable property could be 
addressed by land swap. 

“As to County roads and "necessary flood control for the protection of public infrastructure and 
private property," and possible inundation affecting the passage of first response vehicles 
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through the flooded plain, only a very limited area is affected, other than the roads in the defunct 
Pacific Shores area, where there is only one dwelling, which is above the flood plain, and no 
construction is contemplated, partly because of the impracticability of septic waste discharge 
containment in this wetlands and dune location. As to other county roads in the area, these roads 
were put in before the importance of protection of our coastal assets was recognized and before 
the Coastal Act was approved by the voters. Elevating the roadbeds or modified bridging in the 
very few affected areas is a reasonable solution and would not be prohibitively expensive. From 
what I have learned, wells are only affected by diminution when the water level in the wetlands 
drops too low. Septic systems should never have been built in a flood plain in the first place, and 
a septic mound can be built, as has been done in the southeastern lakeside residential area.” 
 
Response:  See the flooding analysis and findings within the project EIR, as excerpted and 
summarized within the staff report at pages 17-18, 20-21,  36-40, and 44-49 with respect to the 
relative degree of flooding of private properties and public road infrastructure. 
 
Comment No. 4:  “Regarding the most significant of the protected species affected, according to 
the USFWS Opinion (p. 157) the tidewater goby find greater habitation and foraging 
opportunities with increase in shallow water volume as the water level rises. When they are 
stranded due to sudden breach, they are subject to high mortality due to flushing to the ocean, 
asphyxia due to degraded water habitat after the breaching event, dessication (sic), or increased 
predation. USFWS also states that artificial breaching results in more breaching events per 
year, resulting in greater cumulative adverse impact on aquatic life than would result from a 
natural breach.” 
 
Response:  The Incidental Take Statement issued by the USFWS acknowledges that 
approximately 2,500 acres of suitable habitat for tidewater gobies would be unavailable 
following each breaching episode, and that an undetermined number of gobies would be either 
entrained, stranded in pools or on land, and subject to death due to changes in water quality, 
dessication, scavenging, and predation.  Notwithstanding these losses, based upon information 
compiled in the Biological Opinion, USFWS concluded that the level of anticipated take to be 
incidental in terms of the species overall population and distribution, and would not likely result 
in jeopardy to the tidewater goby. 
 
Comment No. 5:  “As to ‘archaeological’ concerns, let me recount an anecdote. Recently in a 
discussion I had with a Tolawa Dee ni’ elder, I was told that when a small group of his cousins 
(who own land at the Pacific Shores subdivision) wanted the breach to occur at the four-foot 
level to protect burial grounds, he asked them to point out where there are such sites below the 
high water line; there was no response. The Tolowa people have benefited from centuries of 
practical experience in adapting to their ecological surroundings, and there is no basis in fact or 
logic for supposing that burial grounds or other tribal archeological resources of any value 
would have been placed in the wetlands flood plain. And where does there exist any credible 
support for the implication inferable from the staff report that the Tolowa had either the means 
or the intention to carry out a breach of the lagoon? 
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“And in light of what we know now, why would past practice provide rationale for present 
policy? That applies to historical grazing prerogatives below flood plain as well as to the other 
reasons cited for artificial breaching. Given the burdens and benefits of present practice, it 
seems to me as though, given the clear, present , in stating that that breaching has occurred for 
at least 140 years" … need, (sic) appropriate changes should not be too difficult.” 
 
Response:  Comment noted.  See the analysis within the project EIR as excerpted and 
summarized in the staff report’s Cultural Resources Findings Section No. IV.F of the staff report 
(pp. 50-52). 
 
Comment No. 6:  “When the lake is breached, the area in front of us on Vipond Marsh becomes 
a blackened, depleted sty, with the stench of rotting vegetation and aquatic remains, including 
the decomposing threatened species tidewater goby, other fish and anadromous salmonid in 
disconnected ponds, where they are stranded, often without nurture. According to ornithologist 
Alan Barron, when a breach occurs much of the bird life is gone, especially the visitors on the 
Pacific Flyway, Aleutian and Canadian geese, Canvasback, mallard, wood duck, tundra swan, 
egret, terns, grebe, American bittern, Virginia rail and long-billed curlew, most of which 
frequent open water. Also, fewer predators such as the listed species of eagles, peregrine falcons 
and hawks are present, who are otherwise attracted by more abundant nourishment when the 
water is high… 
“Most importantly in this context, and quite elementary as a principal of good management, as 
the lake is repeatedly drained over time it creates a bloom of vegetation which holds soil. Each 
time this interference with natural processes occurs, more land and less open water is left, until 
over the years what remains is only solid ground. This is occurring elsewhere and it is 
happening in this wildlife wetlands. We see it on our shoreline. Each year less water comes back 
and more vegetation appears. Four years ago, we had only small islands of grasses. Now, they 
stretch across most of the open area in front of our home.” 
 
Response:  See response to Comment E.2., above. 
 
Comment No. 7:  “I urge the Commission to initiate more extensive consultations with a view to 
the most expeditious elimination of all these short- and long-range adverse consequences of 
repeated artificial breaching. 

“Moreover, I urge you to adopt at most a one-year permitting process for breaching, holding 
applicants more constantly accountable for taking measures to restore natural balance to the 
lagoon, including the study of discrete as well as interrelated and interdependent effects of 
breaching on the wildlife environment. The requested five-year permit constitutes another five 
year hiatus which needlessly delays comprehensive research and remedial measures taken with a 
view to expeditiously restoring natural breaching in this wildlife area.” 
 
Response:  Comment noted.  As part of the review of any future permit application the 
Commission, as well as the U.S. Army Corps of Engineers shall consult with all relevant fish and 
wildlife habitat trustee agencies to reassess the effects that breaching over the two preceding five 
year permits has had on the resources within the lagoon basin.    However, given the high 
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variability in water levels and habitat conditions assicated with this highly dynamic ecosystem, 
the Commission sees no benefit in limiting the permit to a one-year period, as any such data 
gathered from that period would by statistically insignificant for purposes of a biological time-
series analysis. 
 
F. Helen Ferguson, Lake Earl Grange Environmental Policy and Procedure Committee 
 
Comment No. 1:  “We had several of our Grange members sell portions of their prime Ag Lands 
to the California Department of Fish and Game up to the 10ft MSL… [T]his permit application 
as it is presented to you will allow flooding above the 10ft MSL. The actual permit application 
itself is very misleading as it appears breaching will occur when levels reach 8ftMSL.   Please 
refer to Page 6 of the Staff Report and note section ‘b’. You will see that breaching cannot occur 
under this permit when the levels have exceeded 10ft MSL! This clearly floods private property!” 
 
Response:  The subject special condition language is intended only to delimit the parameters of 
the development authorized and will be clarified accordingly within the adopted findings.  The 
special conditions do not preclude breaching after a +10 feet MSL water surface elevation is 
reached.  Special Condition No. 3.b requires that “Additional coastal development permit 
authorization shall be obtained for breaching at lagoon surface elevations outside of the proposed 
+8′ to +10′ MSL range.”  
 
Comment No. 2:  “Charlen Storr a member of the Tolowa Nation noted Native American 
Cultural Sites and burial grounds will be flooded under this permit.” 
 
Response:  See the analysis within the project EIR as excerpted and summarized in the staff 
report’s Cultural Resources Findings Section No. IV.F of the staff report (pp. 50-52). 
 
Comment No. 3:  “California Fish and Game have not completed any EIR addressing impacts 
above the 10ft MSL. Hydrology analysis Is a major concern for our ag community. None have 
been done for higher lake levels. No studies have been done with consideration of the Smith 
River flooding and having water pour into Lake Earl when it is above 10ft MSL. All of the above 
mentioned in this paragraph pose a great threat to public health and safety, protection of 
ranches, dairies and livestock.” 
 
Response:  The EIR does address the effects  
 
G. Brian Ferguson, Jordon Creek Family Partnership 
 
Comment No. 1:  “This permit will not allow any breaching of the lagoon after it exceeds 
10ftMSL! We sold our ag land to Ca Fish and Game after they had flooded over 100 acres of our 
family dairy… [W]e sold up to the 10ft MSL and now they are gearing up to flood our land over 
the 10ftMSL . And. you the Commission are helping them! See the staff report on page 6.” 
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Response:  See response to Comment No. F.1, above 
 
Comment No. 2:  “Please remind yourselves: 
...about the Spring of 2008 when the Lake exceeded 10ftMSL. the (sic) County’s request for an 
emergency permit  to breach was denied! So much for you working in good faith with Del Norte 
County. (or (sic) should I say it was Peter Douglas)” 
 
Response:  On several occasions over the last five years, incidents of lake levels of ≅10 ft MSL 
have occurred outside of the November to mid-February breaching window authorized under 
preceding Coastal Development Permit No. 1-00-057.  In 2007 and 2009, the County of Del 
Norte requested emergency permit authorizations from the Commission pursuant to Public 
Resources Code section 30624.  However, subsequent site visits conducted by the Executive 
Director found critical public roadway segments to be only nominally inundated and could be 
safely forded by two-wheel drive vehicles using appropriate caution. Accordingly, the conditions 
on which the requests were based were found to not constitute an “emergency” whereby 
“immediate action by a person or public agency performing a public service is required to protect 
life and public property from imminent danger, or to restore, repair, or maintain public works, 
utilities, or services destroyed, damaged, or interrupted by natural disaster, serious accident, or in 
other cases of emergency” and the requests were subsequently denied. 
 
Comment No. 3:  “The small window of opportunity to breach (9-9.5MSL) is not an option. You 
would be paving the way for a series of potential emergency permits -just like the Lake was 
managed over 18 years plus prior to the completion of the Lake Earl Wildlife Mgn (sic) Plan. 
This would further pave the way for a ‘higher baseline’ for Ca Fish and Game to use when they 
do another EIR for a higher lake level! We will not allow this to happen!” 
 
Response:  The proposed development is to breach the Lake Earl/Talawa coastal lagoon when its 
surface water elevation reaches 8 to 10 feet above mean sea level (MSL).    Special Condition 
No. 3.b directs, in applicable part, that, “Except in instances when: (1) an imminent severe storm 
has been forecasted which could generate storm surge and surf that would pose a safety risk to 
personnel at the breaching site; or (2) the tidal cycle does not afford a favorable minus tide in 
which the breaching could be effectively conducted, the permittees shall delay, to the greatest 
extent feasible, breaching of the sandbar until lagoon elevations reach +9.0′ to +9.5′ MSL.” 
 
H. James Eskew 
 
Comment No. 1:  “The Association for Pacific Shores Property, PSPOA, was started in 1971. 
The Coastal Commission was started in 1972 and the Water District was started in 1987. 
The DFG completed their EIR in 2005 and was certified by the CA Coastal Commission in 
2005 and this EIR called for a water level of 8-10 feet, thus making it impossible to build or 
use our land because of the flooding. 
 
Response:  See response to Comment D.7, above. 
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Comment No. 2:  “I have paid taxes all these years and have never let it lapse.” 
 
Response:  Comment noted. 
 

Comment No. 3:  “Flooding damage does not include just inundation. There is the 
‘severance’ from access due to flooded roads and there was more widespread damage, all 
the way to Kellogg Road. There is also saturated soils at low points in individual lots, 
saturation that could be proved not to have been created without higher flood waters.” 
 
Response:  See the analysis and findings within the project EIR, and as excerpted and 
summarized in the staff report regarding the relative degree of flooding of parcels within the 
Pacific Shores Subdivision, its non-contribution to being a significant impediment to 
development of residential uses therein, and effects of lagoon water level management on public 
roads on pages 17-18, 20-21,  36-40, and 44-49.   
 
Comment No. 4:  “I had a major stoke and am handicapped as a result and cannot access my lot 
in Pacific Shores because of the high water levels. I am retired now and would like to enjoy my 
property. I can't navigate the other roads in Pacific Shores to try to get to it and I am afraid to 
use the entrance on Kellogg Road because the last few times it was under water (like in 2009).” 
 
Response:  Comment noted.  See the analysis and findings within the project EIR, and as 
excerpted and summarized in the staff report regarding the relative degree of flooding of parcels 
within the Pacific Shores Subdivision, its non-contribution to being a significant impediment to 
development of residential uses therein, and effects of lagoon water level management on public 
roads on pages 17-18, 20-21,  36-40, and 44-49.   
 
I. Eileen Cooper, Friends of Del Norte 
 
Comment No. 1:  “The Friends of Del Norte supports a continuation of the breaching permit for 
Lake Earl/Talawa coastal lagoon. However, the permit should be conditioned to require that 
Fish and Game analyze current data, including data collected over the last 5 years, to better 
guide or fine tune the management of the lagoon, and that the permit require amendment for 
consistency to these findings.” 
 
Response:  See response to Comment No. E.7, above. 
 
Comment No. 2:  “We also recommend that the permit require the Dept. of Fish and Game to 
plan for and budget for an adequate enforcement strategy, whereby illegal breaching of the 
lagoon can be effectively deterred…  It is essential that the permit require the Dept. of Fish and 
Game to plan for and budget for an adequate enforcement strategy. This would be made possible 
with conditions that call for increased personel (sic) surveillance of the breach site when the 
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lagoon approaches 8' msl. or greater, and by maintaining modern electronic surveillance of the 
breach site. There has been several illegal, or suspicious breaching episodes late in the spring 
season, which have resulted in very low lagoon levels during the summer months. This last year 
was one of those years, where the lagoon was most probably breached illegally and untimely late 
in the spring, during the tidewater goby breeding season. The lagoon remained very low all 
summer. The latest reports from the US Fish and Wildlife Service indicate that tidewater goby, a 
Federally Endangered Species, has had a severe population decline. It is absolutely imperative 
that some effort be made to enforce the management of the lagoon, otherwise what you have here 
is a desire for management without an actual management plan. There has been a concerted, 
persistent effort by minority interests to undermine the effective management of the lagoon for 
the benefit of wildlife.” 
 
Response:  Lakes Earl/Talawa have been anthropogenically breached, or unsuccessfully 
attempted to be breached, at several occasions over the last decade by parties other than the 
applicant agencies, without the securement of required permits and authorizations.  This 
unpermitted development and the effects on the lagoon environment are not related to the 
development proposed by the applicants.  Accordingly, no nexus exists between the proposed 
development and the environmental effects associated with the unpermitted breaching to allow 
the Commission to impose an exaction on one of the applicants, as a matter of environmental 
impact mitigation, to plan and develop funding for enforcement against such unauthorized 
development. 
 
Comment No. 3:  “We take note that both federally recognized Tolowa Tribes, the Smith River 
Rancheria and the Elk Valley Rancheria are on record for support of the current management 
plan. These tribes represent about 99% of the Tolowa people. Tolowa Nation is not federally 
recognized, and is a minority. Their view point differs, speaking as lot owners within the Pacific 
Shores Subdivision.” 
 
Response:  Comment noted.  Also see findings and analysis within the staff report regarding the 
effects on archaeological and paleontological resources (pp. 50-52). 
 
 
 
III. ATTACHMENTS 
 
1. Letter from Carl W. Howard and Dolores I. Howard, dated November 9, 2010, received 

November 12, 2010. 
2. Letter from Donna Fiery, dated November 12, 2010, received November 15, 2010. 
3. Letter from Sharon Eller Sligh, Chairperson, Tolowa Nation, undated, received 

November 15, 2010. 
4. Letter from Kelly Smith, The Smith Firm - Attorneys, dated November 15, 2010, 

received via facsimile November 15, 2010, hard copy on November 16. 2010. 
5. Letter from Ralph Johansen, dated November 14, 2010, received November 16, 2010. 
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6. Letter from Helen Ferguson, Chair, Lake Earl Grange Environmental Policy and 

Procedure Committee, dated November 16, 2010, received via facsimile November 17, 
2010. 

7. Letter from Brian Ferguson, Jordan Creek Family Partnership, dated November 16, 2010, 
received via facsimile November 17, 2010. 

8. Letter from James Eskew, dated November 14, 2010, received November 17, 2010. 
9. Letter from Eileen Cooper, Boardmember, Friends of Del Norte, dated November 17, 

2010, received via email and facsimile November 17, 2010. 
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STAFF REPORT: 
REGULAR CALENDAR 

 
 
APPLICATION NO.:   1-09-047 
 
APPLICANTS:   County of Del Norte  

California Department of Fish and Game 
      
PROJECT LOCATION: On the beach at the Lake Earl/Lake Talawa sandbar, 

two miles north of Crescent City, Del Norte County.  
APN 106-010-05 (Breaching Site). 

 
PROJECT DESCRIPTION: Periodic breaching of the Lake Earl/Lake Talawa 

sandbar for flood control purposes during the 2010-
2011 through 2014-2015 rainy seasons (September 
1 to February 15) whenever lagoon elevations reach 
8 feet above mean sea level, and again on or about 
February 15 if lagoon elevations are 5 feet or more 
above mean sea level. 

 
LAND USE PLAN DESIGNATION: Resource Conservation Area (RCA) 
 
ZONING:    General Resource Conservation Area (RCA-1)  
 
LOCAL APPROVALS: No local approvals necessary. 
  
OTHER APPROVALS: 1) U.S.  Army Corps of Engineers Clean Water 

Act §404 General Permit, Number 27850N;  
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2) North Coast Regional Water Quality Control 
Board Clean Water Act §401 Water Quality 
Certification; and 

3) U.S. Fish and Wildlife Service Endangered 
Species Act Consultation Biological 
Opinion 

 
SUBSTANTIVE FILE DOCUMENTS: Final Draft Management Plan – Lake Earl Wildlife 

Area, California Department of Fish and Game, 
January, 2003; 

 Draft Environmental Impact Report – Lake Earl 
Wildlife Area, SCH No. 1989013110, California 
Department of Fish and Game, June, 2003; 

 Final Environmental Impact Report Response to 
Comments About DEIR – Lake Earl Wildlife Area 
Management Plan, SCH No. 1989013110, 
California Department of Fish and Game, June, 
2004; and 
Coastal Development Permit File No. 1-00-057. 

 
 
 

SUMMARY OF STAFF RECOMMENDATION: 
 
Staff recommends that the Commission approve Coastal Development Permit No. 1-09-
047 with conditions. 
 
The California Department of Fish and Game (CDFG or “Department”) and Del Norte 
County (“County”) are requesting another five-year authorization to continue the 
established land management practice of periodically breach the sandbar separating the 
coastal lagoon system known as Lake Earl and Lake Talawa from the Pacific Ocean for 
flood control purposes.  The permit request is identical to that previously requested and 
granted for September 1, 2005 through February 15, 2010 (Coastal Development Permit 
No. 1-00-057). 
 
A significant flooding hazard to maintained infrastructure is created when the water level 
in the lagoon reaches approximately 10 feet above mean sea level (+10′ MSL).  The 
lagoon has been artificially breached, primarily to increase available pasture for grazing 
livestock over the last 150 years.  Since 1987, the sandbar has been breached when the 
water level in the lagoon has reached +8′ MSL or greater under a series of emergency 
coastal development permits and regular permits for breaching approved for the 1999-
2000 and 2001-02 through 2009-2010 rainy seasons.  The applicants are requesting 
another five-year permit to breach the lagoon, repeatedly if necessary, when its surface 
elevation is between +8′ MSL and +10′ MSL during the wet season period of September 
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1 to February 15.  The applicants further request that the permit provide for an additional 
preemptive breach on or about February 15 if the lagoon waters are at +5′ MSL, to 
further prevent flooding conditions from reoccurring during the late winter and 
springtime, while ensuring that adequate water volumes for the aquatic and wetland 
habitat within the wildlife area are sustained throughout the drier summer and fall 
seasons.  The proposed project is, effectively, a continuation of the hydrologic 
management practices that have been in place since 1987 when the CDFG and County 
began using the +8′ MSL water elevation as the threshold at which lagoon levels would 
be lowered. 
 
Staff is recommending that the same special conditions be attached to the permit as were 
attached to the previous permit, CDP No. 1-00-057.  Special Condition No. 1 limits 
breaching of the sandbar to the middle of the open sandy area of the sandbar, midway 
between the existing vegetation on either side of the breaching site to protect sensitive 
coastal dune communities adjacent to the breaching site.  Special Condition No. 2 limits 
the breaching activity to the rainy seasons of 2010-2011 through 2014-2015 only.  
Special Condition No. 3 restricts the start of the breaching season to commence on 
September 1, consistent with the U.S. Fish and Wildlife’s Services issued biological 
opinion.  Special Condition No. 4 is a special condition imposing requirements on the 
applicants regarding assumption of risk, waiver of liability, and an indemnification 
agreement.  Special Condition No. 5 allows the applicants to restrict public access to the 
breaching site only during specified times around the breaching.  This condition will 
ensure public safety during breaching and public access at all other times.  Special 
Condition No. 6 requires the applicants to restrict breaching to periods when brown 
pelicans are absent from within 200 feet of the breach site and to implement hazing 
measures throughout the breaching event to protect pelicans and other bird species from 
harm.  Special Condition No. 7 requires the applicants to conduct the breaching 
consistent with the permit issued by the U.S. Corps of Engineers for the project, 
reiterating the conditions applied thereto, and to apply for any needed permit amendment 
for the changes to the project required by the Corps.  Similarly, Special Condition No. 8 
requires the applicants to conduct the breaching consistent with the final consultation 
letter between the US. Fish and Wildlife Service (USFWS) and the Corps of Engineers 
about the effects of the project on federally-listed threatened or endangered species and 
apply for any needed permit amendment for any changes to the project required by 
USFWS.  Special Condition No. 9 requires the applicants to continue to submit, for the 
review and approval of the Executive Director, annual archaeological monitoring reports 
of potential cumulative impacts associated with wave erosion at the base of known 
archaeological resource sites consistent with the approved final monitoring plan. 
 
Significant public controversy and debate continue to exist as to the precise water surface 
elevations and times of year when Lake Earl/Talawa should be breached to maximize fish 
and wildlife habitat while providing necessary flood control for the protection of public 
infrastructure and private property.  The spatial and temporal thresholds for breaching the 
lagoon have been adjusted and refined in response to ongoing assessments over the last 
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18 years of the resulting effects each breaching event has had on the environment, 
incorporating resource agency and public input through mandated state and federal 
environmental review and permitting processes. The breaching protocols on which the 
subject permit request is founded have been developed by the applicants using an 
adaptive management approach based upon the most recent and verified scientific and 
technical information available.  The proposed development, as conditioned, will prevent 
flooding of maintained infrastructure while supporting the natural integrity of the coastal 
estuarine lagoon.  The breach will maintain water quality and habitat productivity, and 
protect natural resources and species of special concern.  The staff believes that the 
proposed project, as conditioned, is consistent with Coastal Act policies and therefore 
recommends approval of the project. 
 
 

STAFF NOTES: 
 
1. Jurisdiction and Standard of Review. 
 
The breaching site at the sandbar between Lake Talawa and the Pacific Ocean, along with 
all of the land and water area of Lake Earl and Talawa, approximately up to the fourteen-
foot contour above mean sea level (+14′ MSL), are located within the Coastal 
Commission's area of original or retained permit jurisdiction.  The proposed project is 
shown on State Lands Commission maps as comprising land over which the state retains 
a public trust interest.  Therefore, the standard of review that the Commission must apply 
is the applicable Chapter 3 policies of the Coastal Act (PRC §30000 et seq.) 
 
2. Termination Date of Other Authorizations 
 
The subject flood control breaching program is also subject to discretionary authorization 
by the U.S. Corps of Engineers (USACOE or “Corps”) pursuant to Section 404 of the 
Federal Water Pollution Control Act (“Clean Water Act,” “CWA”) (PL-92-500, 86 Stat. 
816 (1972), codified as 33 CFR §1344) and Section 10 of the Rivers and Harbors Act (30 
Stat. 1151(1899), codified as 33 USC §403).  On February 25, 2005, the Corps’ San 
Francisco District issued Permit No. 27850N to the County of Del Norte and the 
California Department of Fish and Game to conduct the dredging and fill operations 
within Waters of the United States associated with the flood control breaching program.  
This authorization was granted for a ten-year period, set to expire on February 15, 2015.  
The current CWA Section 401 Water Quality Certification issued by the North Coast 
Regional Water Quality Control Bard, issued on October 29, 2009, will expire on 
February 15, 2014 unless otherwise extended. 
 
 
I. STAFF RECOMMENDATION, MOTION AND RESOLUTION OF 

APPROVAL. 
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The staff recommends that the Commission adopt the following resolution: 
 
 Motion: 

 
I move that the Commission approve Coastal Development Permit No. 1-09-
047 pursuant to the staff recommendation. 

 
Staff Recommendation of Approval: 
 
Staff recommends a YES vote.  Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings.  The motion 
passes only by affirmative vote of a majority of the Commissioners present. 
 
Resolution to Approve the Permit: 
 
The Commission hereby approves a coastal development permit for the proposed 
development and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act.  
Approval of the permit complies with the California Environmental Quality Act because 
either (1) feasible mitigation measures and/or alternatives have been incorporated to 
substantially lessen any significant adverse effects of the development on the 
environment, or (2) there are no further feasible mitigation measures or alternatives that 
would substantially lessen any significant adverse impacts of the development on the 
environment. 
 
                                                                                                                                                                              
II. STANDARD CONDITIONS: See attached. 
 
 
III. SPECIAL CONDITIONS: 
 
1. Location of the Breaching Site 
 
The sandbar shall be breached in the middle of the open sandy area and midway between 
the existing vegetated areas on either side of the breaching site. 
 
2. Permit Termination Date
 
This permit only authorizes breaching operations through February 15, 2015.  All 
breaching operations after that date shall require a new coastal development permit. 
 
3. Breaching Season  
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a. All breaching activity shall occur only between September 1 and February 
15 of each year. 

 
b. Except in instances when: (1) an imminent severe storm has been 

forecasted which could generate storm surge and surf that would pose a 
safety risk to personnel at the breaching site; or (2) the tidal cycle does not 
afford a favorable minus tide in which the breaching could be effectively 
conducted, the permittees shall delay, to the greatest extent feasible, 
breaching of the sandbar until lagoon elevations reach +9.0′ to +9.5′ MSL.  
Except as provided for in sub-section c below, breaching shall not be 
undertaken after the lagoon water level exceeds +10′ MSL or before the 
lagoon water level reaches +8′ MSL.  Additional coastal development 
permit authorization shall be obtained for breaching at lagoon surface 
elevations outside of the proposed +8′ to +10′ MSL range. 

 
c. Preemptive breaching --- to prevent the lagoon level from exceeding +10′ 

MSL during the spring and summer months --- shall only be performed 
between February 1 and 15 when the lagoon surface elevation reaches +5′ 
MSL.  Additional coastal development permit authorization shall be 
obtained for preemptive breaching outside of the period of February 1-15 
and/or for a breaching threshold water surface elevation other than +5′ 
MSL. 

 
d. Breaching refers to the actual excavation of the sand at the breach site and 

does not refer to preparatory activities such as logistics planning for an 
upcoming breaching event, the mobilizing and staging of breaching 
equipment and the staffing of personnel. 

 
4. Assumption of Risk, Waiver of Liability and Indemnification Agreement
 
By acceptance of this permit, the applicants, on behalf of: (1) themselves; (2) their 
successors and assigns; and (3) any other holder of the possessory interest in the 
development authorized by this permit, acknowledges and agrees: (i) that the site may be 
subject to hazards from waves, storm waves, flooding and erosion; (ii) to assume the risks 
to the applicant and the property that is the subject of this permit of injury and damage 
from such hazards in connection with this permitted development; (iii) to unconditionally 
waive any claim of damage or liability against the Commission, its officers, agents, and 
employees for injury or damage from such hazards; (iv) to indemnify and hold harmless 
the Commission, its officers, agents, and employees with respect to the Commission’s 
approval of the project against any and all liability, claims, demands, damages, costs 
(including costs and fees incurred in defense of such claims), expenses, and amounts paid 
in settlement arising from any injury or damage due to such hazards; and (v) to agree to 
include a provision in any subsequent sublease or assignment of the development 
authorized by this permit requiring the sublessee or assignee to submit a written 
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agreement to the Commission, for the review and approval of the Executive Director, 
incorporating all of the foregoing restrictions identified in (i) through (v). 
 
5. Restricting Access to Breach Site 
 
The permittees shall restrict public access to all areas within 500 feet of the breaching 
location for 12 hours prior to breaching, during the 24 hours of breaching operation, and 
for 24 hours afterwards.  Public access on Lake Talawa to all boats and other watercraft 
shall be restricted within 300 yards of the breach site during the same time period.  The 
permittees shall not close any beach area significantly greater than the area within 500 
feet of the breach site nor close the breach site for any period of time in excess of 24 
hours after breaching.  Any temporary signs and/or barriers used to close off the breach 
site must be removed within 36 hours of the breaching. 
 
6. Brown Pelican and Other Waterfowl Protection
 
Breaching shall not be conducted when Brown Pelicans (Pelicanus occidentalis 
californicus) are within a 200-foot radius of the breach site.  Immediately prior to 
breaching, a qualified wildlife biologist shall ensure that no pelicans or other waterfowl 
are at risk from the breaching.  The permittees shall use air-boats and/or noise or visual 
methods (e.g., acoustic exploders, “flash-bang” devices, and/or other such pyrotechnics) 
to haze all on-water birds near the breach site.  Hazing shall begin immediately before 
and continue throughout the breaching event during ebbing tidal periods, for the first 24-
hours after breaching. 
 
7. Conformance with USACE Requirements
 
PRIOR TO COMMENCEMENT OF EACH SEASON’S OPERATIONS 
AUTHORIZED UNDER THIS PERMIT, the permittee shall submit to the Executive 
Director for review, a copy of the Letter of Modification to U.S. Army Corps of 
Engineers (USACE) Permit No. 27850N, or evidence that no other USACE permit or 
authorization is necessary for conducting the flood control breaching operations.  The 
applicant shall inform the Executive Director of any changes to the project required by 
the U.S. Army Corps of Engineers.  Such changes shall not be incorporated into the 
project until the applicant obtains a Commission amendment to this coastal development 
permit, unless the Executive Director determines that no amendment is required. 
 
8. U.S. Fish and Wildlife Service Endangered Species Act Consultation 
 
A. The permittees shall conduct the authorized breaching program consistent with 

the non-discretionary Terms and Conditions as set forth in the “Reasonable and 
Prudent Measures” section of the Final Biological Opinion, File No. 8-14-05-
2577, issued by the U.S. Fish and Wildlife Service (USFWS) for the project on 
January 5, 2005 (see Exhibit No. 14.  Specifically, the permittees shall: 
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(1) Survey the location, area and maximum depth of disconnected ponds of 

water remaining below the maximum elevation if the lagoon at least once 
within one week after completion of the breach to determine stranding and 
refugial areas for the tidewater goby. 

(2) Sample fish trapped in disconnected ponds to determine species 
composition and relative abundance. 

(3) Monitor status of disconnected ponds that contain tidewater goby and 
anadromous salmonids at least every two weeks until water elevations rise 
to the level that the ponds reconnect with the lagoon. 

(4) Develop and implement a plan to monitor tidewater goby population 
trends within the lagoons in cooperation with the U.S. Army Corps of 
Engineers and the U.S. Fish and Wildlife Service. 

(5) Prior and subsequent to each breaching event, measure the wetted 
perimeter of the lagoon(s) to determine the extent of habitat affected. 

(6) Breach the lagoon at the smallest opening possible. 
(7) Monitor lagoon elevation throughout the breaching event to document the 

rate at which the lagoon drains and refills.   
 
B. Should the USFWS subsequently revise any of the terms and conditions of its 

biological opinion, the permittees shall inform the Executive Director of any 
changes to the project required by the U.S. Army Corps of Engineers as set forth 
in the revised biological opinion.  Such changes shall not be incorporated into the 
project until the permittees obtain a Commission amendment to this coastal 
development permit, unless the Executive Director determines that no amendment 
is legally required. 

 
9. Archaeological Resources Monitoring Report
 
The permittees shall submit annual reports of the effects of the breaching program on 
archaeological sites as described in the final archaeological monitoring plan as approved 
by the Executive Director on December 17, 2005 (see Exhibit No. 17).  No changes to the 
approved monitoring plan shall occur without a Commission amendment to this coastal 
development permit unless the Executive Director determines that no amendment is 
required. 
 
 
IV. FINDINGS AND DECLARATIONS: 
 
The Commission hereby finds and declares: 
 
A. Project Background. 
 
1. History of Breaching Activities at Lake Earl
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Coastal lagoons are estuarine waters intermittently separated from the ocean by sand spits 
or barriers.  Coastal lagoons form at the mouths of rivers and streams where the velocity 
of the freshwater flow to the ocean is too low to overcome the accumulation of sand from 
nearshore currents.  The sand deposited by longshore currents forms a sand spit or barrier 
across the mouth of the stream, separating the stream from the ocean.  Water accumulates 
behind the barrier to form a lagoon.  Water continues to collect increasing the size of the 
lagoon until, in combination with storm surge and tidal wave erosion, it overtops or 
liquefies the sand spit and erodes an opening through which the impounded water escapes 
to the ocean.  As the lagoon waters flow into the ocean, the lagoon’s size and depth 
diminish until reaching equilibrium with the average tides.  During the period that a 
lagoon is open to the ocean, saltwater flows in and out with the tides creating a saltwater 
or brackish condition in the lagoon.  Eventually, the nearshore currents deposit sufficient 
sand to re-form the barrier and close the lagoon, beginning the process anew.  The period 
of this cycle is irregular because of the many variables involved (e.g., rainfall, tides, 
currents, wind, etc.).  The processes that create the Lake Earl lagoon have developed over 
thousands of years and the species inhabiting the lagoon have evolved over the millennia 
to adapt to this estuarine ecosystem. 
 
Since the late 1850s, people inhabiting the region have artificially breached the sandbar 
forming the lagoon to create additional summer grazing lands next to the lagoon for area 
farmers.1  If allowed to breach naturally, the lagoon would reach a size greater than 4800 
acres at about 12 to 14 feet above mean sea level (+12′ - +14′ MSL).  Artificially 
breaching the sandbar when the lagoon is at a lower level prevents areas that would under 
natural conditions be a part of the lagoon from being inundated, significantly reducing the 
size of the estuary. 
 
With the surface water elevation at +4′ MSL, the sandbar is several hundred feet wide 
and extends to a typical height of between +12′ to +13′ high MSL, with a theoretic 
maximum height of up to +20′ MSL.  As the lagoon level increases toward the natural 
breach height of approximately +12′ MSL, the quantity of sand needed to be moved to 
breech the lagoon decreases.  Prior to the use of earth moving machinery, the sandbar 
was breached using horse drawn equipment and hand tools.  
 
Records of breaching elevations have not been regularly maintained.  Although it would 
have been feasible for early settlers to breech the lagoon without the use of modem heavy 

 
1 The Commission notes that it remains the contention of several project stakeholders, 

most notably former administrators of the recently dissolved Pacific Shores Water 
District, and “Eastside Property Owners” and “Tolowa Nation”, who independently 
sought a breaching permit in 2001, that breaching of the lagoon at approximately the +4′ 
MSL level was undertaken by native peoples before the arrival of European settlers to the 
area in the mid-19th Century.  However, as further discussed in Cultural Resources 
Findings Section No. IV.H below, no evidence other than anecdotal claims has been 
presented to substantiate such activities having been undertaken. 
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equipment, available historical records document that the lagoon level was not 
consistently maintained at the 4-foot level.  Even more recently, between 1950 and 1970, 
historical records show that the lagoon level rose to over eight feet in five different years.  
The U.S. Army Corps of Engineers (USACE or “Corps”) records document that the 
lagoon rose above +7′ MSL in 1955 and 1970, and County Flood Control records show 
breaches at +8.9′ MSL in 1979 and +6.1′ MSL feet in 1983.  Since 1986, the lagoon has 
been breached at or above +8′ MSL.  Although the lagoon has been artificially breached 
for at least 100 years, the best available evidence documents that Lake Earl has not been 
consistently managed at +4′ MSL feet throughout that period. 
 
2. Previous Commission Breaching Permit Actions
 
Between 1976 through 1986, the County breached the lagoon under a Corps permit 
whenever the water level exceeded +4′ MSL.  The Coastal Commission became involved 
in 1987 when it received a notice from the Corps that the County had applied for a new 
five-year Corps permit to continue to breach the sandbar.  In response to that notice, the 
Commission informed the County that the breaching activity required a coastal 
development permit from the Commission because the activity constitutes development 
under the Coastal Act and because the breaching site is located within the Commission's 
original permit jurisdiction. 
 
Beginning in 1987, and continuing to 1998, the Executive Director approved a series of 
emergency permits to breach the sandbar for flood control purposes whenever the 
elevation of the lagoon was +8 feet MSL or higher.  On December 11, 1991, the Coastal 
Commission granted Coastal Development Permit (CDP) No. 1-91-063 to allow periodic 
breaching of the sandbar at Lake Earl and Talawa by Del Norte County for flood control 
purposes during the 1991-92 and 1992-93 wet seasons, expiring on February 15, 1993.  
In approving CDP No. 1-91-063, the Commission added a special condition to the permit 
that restricted the applicants, the Del Norte County Public Works Department, to only 
“breach the sandbar whenever the lagoon elevation reaches 4 feet above mean sea level.” 
The Commission found that, in the absence of specific hydrological and biological 
studies to fully assess the project's impacts upon the surrounding agricultural and other 
lands that would be subject to flooding if the sandbar were regularly breached at 8 feet 
MSL, it would be better to maintain the 1976-1986 status quo by confining breaching tp 
+4′ MSL until such time that the required studies were completed and all of the 
outstanding environmental issues had been formally analyzed. 
 
However, breaching the sandbar whenever the lagoon elevation at +4′ MSL was not 
acceptable to the California Department of Fish and Game (CDFG or “Department”) 
based on concerns about how the resulting reduced lagoon levels would adversely affect 
fish and wildlife habitat.  As the sandbar is sovereign state property leased by the CDFG, 
the County does not possess adequate property rights to independently undertake the 
breaching without the permission of the lessee.  Therefore, upon the Department’s 
withdrawal of its permission to allow the County to enter the breaching site property, the 
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County could not exercise the permit in the form granted by the Commission.  As a 
result, subsequent breaching of the lagoon through the winter of 1998-99, was performed 
pursuant to emergency permits when the lagoon rose to levels when flooding was 
imminent. 
 
In September 1996, the Commission also opened a public hearing for CDP Application 
No. 1-94-049 for a similar breaching proposal as that described in the current permit 
application for a two-year period during the 1996-1997 and 1997-1998 rainy seasons.  
Prior to that hearing, James Wakefield, counsel for the Pacific Shores Subdivision Water 
District, submitted a letter raising a number of issues concerning the Pacific Shores 
subdivision property owners.  The Commission opened the hearing in September 1996, 
but continued the matter to allow the applicants time to respond to the questions raised in 
Mr. Wakefield's letter.  The applicants subsequently withdrew their application and later 
resubmitted it as CDP Application No. 1-97-076 in November 1997. 
 
On May 14, 1999, the Commission granted CDP No. 1-97-076 to the County and the 
CDFG as co-applicants.  This permit was intended to serve as a two-year interim permit 
to allow breaching during the 1998-99 and 1999-2000 rainy seasons, while a study of the 
lagoon system’s biological resources commissioned by the Corps was completed upon 
which a longer term programmatic permit would be based.  The lagoon was breached 
once, on December 20, 1999. 
 
Since late 1999 until now, the Executive Director has received and approved a series of 
emergency permits from the County and the CDFG as co-applicants to regularly breach 
the sandbar for flood control purposes whenever the water elevation of the lagoon is at +8 
feet MSL or higher.   A full chronology of these emergency authorizations and other 
permitting actions is summarized in Appendix B of this report. 
 
On December 14, 2000, the County and the CDFG submitted CDP Application No 1-00-
57 requesting a permit to breach the lagoon when its waters reached a height of between 
+8′ and +10′ MSL during the period of September 1 to February 15, 2000-01, 2001-02, 
and 2002-03, with a provision for a preemptive breach on or about each February 15 to 
avoid late-winter / early spring flooding should the waters be at or exceeding a +5′ MSL 
level on that date.  Consistent with the direction given to staff during the Commission’s 
consideration of CDP No. 1-97-076 to not accept for filing an application for further 
interim breaching until a management plan and environmental analyses had been 
completed for the Lake Earl Wildlife Area (LEWA), further processing of the application 
was suspended.  Subsequently, upon the August 16, 2004 filing of the Notice of Decision 
for the environmental impact report for the LEWA management plan, CDP Application 
No. 1-00-057 was accepted as complete for filing.  On August 24, 2004, the applicants 
amended the project description to update the applicable dates for when the breaching 
would be conducted, requesting a five-year permit term. Except for the change in the 
requested permit authorization period from two years to five years, and expanding the 
breaching season by a ½ month, to commence on September 1 instead of September 16, 
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the revised development proposed under CDP Application No. 1-00-057 was the same 
project description as that approved under preceding CDP No. CDP 1-97-076.  On 
February 18, 2005, the Commission approved CDP No. 1-00-057 for a period of five 
years, with a February 15, 2010 termination date.  
 
In December 2001, the County of Del Norte acting as the Del Norte Flood Control 
District, the Pacific Shores Subdivision California Water District, a consortium of owners 
of properties along the eastern side of the lagoon, and other interested Native American 
parties submitted an application to the Commission requesting authorization to breach 
Lake Earl/Talawa at a +5′ MSL level.  Commission staff reviewed the application and 
determined the application was incomplete in part because the applicants had not 
demonstrated that they had legal access to the breach site to carry out the project.  Upon 
the withdrawal of the County as a co-applicant in late August 2003, the likely ability of 
the remaining applicants to feasibly obtain the legal ability to develop the CDFG-leased 
breach site became even more doubtful.  Consequently, on September 19, 2003, the 
Commission staff returned the incomplete application to the agent for the remaining co-
applicants. 
 
Since the issuance of CDP No. 1-00-057 in 2005, the Commission has received two 
requests for emergency permits to authorize breaching outside of the September 1 to 
February 15 window when lagoon waters approached the +10′ MSL surface elevation.  In 
both cases, based upon field visits conducted by the Executive Director, the degree of 
flooding of public roads on the periphery of the lagoon basin was determined to be of 
insignificant intensity or extent to warrant the issuance of the requested emergency 
authorizations. 
 
3. Other Project-related Programs  
 
 Lake Earl Working Group 
 
The multi-agency “Lake Earl Working Group” was formed in 1996 to develop a 
management plan for the Lake Earl area.  Comprised of representatives of the U.S. Army 
Corps of Engineers, the U.S. Environmental Protection Agency, the U.S. Fish and 
Wildlife Service, National Marine Fisheries Service, the Elk Valley Rancheria, the Smith 
River Rancheria, the North Coast Regional Water Quality Control Board, the California 
Department of Fish and Game, the California Department of Water Resources, the 
California Department of Parks and Recreation, the California Office of Emergency 
Services, the California State Lands Commission, the California Coastal Commission, the 
California Coastal Conservancy, the County of Del Norte, and other concerned 
individuals, the group participants provided input towards the development of a 
management plan by the CDFG for addressing a host of resource issues germane to the 
“Lake Earl Project Area,” including fish and wildlife habitat protection, flood 
management, public recreation, depredation by Aleutian Canada geese on private 
pastures in the area, and the protection of cultural resources.   
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The U.S. Army Corps of Engineers was subsequently allocated approximately $323,000 
to conduct an assessment of the habitat associated with Lake Earl. The study was directed 
to determine the state of the system at the initial stages of the new breaching plan. The 
information to be gathered was intended to be instrumental in determining habitat and 
species changes over time in response to various breaching regimes. Present habitat types 
were to be characterized and mapped and compared with historical photos to document 
changes that have occurred in the past.  Bird surveys to document the number of species 
and the size of the populations that visit the lake throughout the year were also to be 
undertaken. Water quality parameters important to anadromous fish were to  be measured 
throughout the year. Similarly, environmentally vulnerable species, such as the Tidewater 
goby and Oregon silver spot butterfly were to be surveyed to identify any significant 
impacts to these species. 
 
In October 1999, the Draft Intensive Habitat Study for Lake Earl Talawa Del Norte 
County California (Tetra Tech Inc.) was released.  The report contained a preliminary 
bottom substrate survey, fishery survey, butterfly survey, surface and subsurface 
temperature monitoring, vegetation and habitat analysis, and additional hydraulic and 
biologic studies, as well as mapping of the survey results in a multilayered geographic 
information system (GIS) format.  Unfortunately, due to the exhaustion of funding, a 
final report was never completed.  Following an intensive review of the draft habitat 
report and identification of additional studies and refinements that would be needed to 
allow development of a comprehensive management plan, the Working Group disbanded 
in early 2001. 
 
 Lake Earl Wildlife Area Management Plan 
 
The proposed breaching program is intended to both provide flood protection and 
improve the natural habitat of the Lake Earl estuarine system. The applicants formulated 
the +8′ to +10′ MSL breaching protocol to implement certain specified goals within the 
Final Draft Management Plan – Lake Earl Wildlife Area (see Exhibit No. 9) and in 
response to the conclusions presented in the Final Environmental Impact Report – Lake 
Earl Wildlife Management Plan SCH 1989013110 (EIR). The management plan provides 
a programmatic framework for the operation and administration of the Lake Earl Wildlife 
Area.  The plan includes, in addition to breaching the lagoon for biological resource and 
flood control management purposes, goals and implementation measures for developing 
appropriate levels of public recreational amenities, maintaining the Department’s 
facilities at the Wildlife Area, acquiring additional private property affected by LEWA 
activities, undertaking land exchanges with Tolowa Dunes State Park to create a more 
stable boundary between the over 10,000 acres of adjoining public recreational and 
wildlife preserve lands, and protecting cultural resources.  Many of these other activities 
will require separate coastal development permits in the future.  The related EIR distills 
and summarizes the best information developed over the last several decades about the 
natural history of the Lake Earl area, including the habitat study commissioned by the 
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Lake Earl Working Group, and provides the assessment of the differing environmental 
effects that various breaching plan alternatives would produce in attempting to balance 
the protection of natural resources with providing necessary flood control.  The EIR also 
sets forth a mitigation program that identifies a variety of actions to be taken to further 
reduce the project’s potentially significant adverse environmental impacts to less than 
significant levels (see Exhibit No.10). 
  
 Acquisition Programs  
 
As further discussed in Hazards Findings Section IV.F, since 1991, when the 
Commission acted on CDP 1-91-63, CDFG, through its Wildlife Conservation Board 
(WCB), has continued to purchase private property from willing sellers who own land 
around the lagoon that is below the +10 feet MSL elevation.  In addition to the initial 
purchase of approximately 5,000 acres in the mid-1970s to establish the LEWA, the 
Department has acquired additional properties.  Since 2001, the Department has 
purchased ten parcels along the eastern shoreline of Lake Earl, totaling approximately 
158 acres of private lands having portions lying at and below the ten-foot contour. The 
Department estimates that outside of the Pacific Shores Subdivision, about 144.7 acres of 
privately held land below the roughly ten-foot contour2 is still subject to periodic 
flooding.  This approximately 145-acre area is spread among portions of six private 
ownerships, does not include any permanent inhabitable structures, and does not include 
land within the Pacific Shores subdivision.  The Department’s Wildlife Conservation 
Board, through the Smith River Alliance serving as its outreach intermediary, and in 
coordination with the Coastal Conservancy, has to date purchased 779 ½-acre lots within 
Pacific Shores, and estimates that approximately 100 acres of private land within the 
subdivision remain subject to flooding impacts at the +9.44′ MSL level. The Pacific 
Shores subdivision is also currently not developed with residential housing and efforts to 
acquire property from willing sellers ended in June 2008. 
 
B. Project Location and Description. 
 
1. Project Location and Setting
 

Lake Earl Wildlife Area 
 
The project site entails the Lake Earl/Talawa sub-basin of the Smith River-Lake Earl 
Hydrologic Unit, consisting of a bilobal estuarine lagoon that comprises the core of the 
approximately 5,624 acres of the Lake Earl Wildlife Area.  Lake Earl/Talawa is located 
approximately 2 miles north of the City of Crescent City, in west-central Del Norte 
County (see Exhibit Nos. 1-3).   
 

                                                 
2  Based upon a review of 1992 aerial photography when the lagoon surface elevation was 

at a +9.44′ MSL level.    
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As tidal and/or submerged lands at the time of entry into the Union, the State of 
California has a fee interest at the breaching site and in the lagoon and surrounding lands. 
The breaching site is located on the ocean sandbar that impounds the waters of the lagoon 
along the western shore of Lake Talawa, on sovereign state lands leased to the California 
Department of Fish and Game (CDFG or “Department”) by the California State Lands 
Commission.  Access to the sandbar (breaching site) is via a road through the Pacific 
Shores subdivision.  The area surrounding the breaching site consists of a broad sandy 
beach backed by an extensive dune field.  The dune system is relatively stable, as it has 
been extensively vegetated with exotic invasive plant species, most notably European 
beachgrass (Ammophila arenaria) that is holding the dune sands in place.  By 
comparison, the dunes within and adjoining the Pacific Shores subdivision are 
significantly disturbed due to off-road vehicle use.  Due to the scouring caused when the 
lagoon is opened, the breaching site itself remains unvegetated (see Exhibit No. 3). 
 
The U.S. Fish and Wildlife Service has characterized Lake Earl and Lake Talawa as 
comprising “one of the most unique and valuable wetland complexes in California.” The 
lagoon system supports numerous habitat types including emergent wetlands, open water, 
mudflats, flooded pastures, woodland, sand beach, and riverine habitat.  Lake Earl is an 
important resting and wintering area of the Pacific Flyway and is visited by, or home to, 
over 250 species of birds.  Forty species of mammals are known to occur within the 
coastal lagoon floodplain environs.  In addition, 14 federal- and/or state-listed threatened, 
endangered, or candidate species of plants and animals, and 25 fish, amphibian, and 
Avian  “species of concern” are known to occur at Lake Earl. 
 
Because of the extremely high fish and wildlife values of the lagoon and adjacent 
wetlands, the California Department of Fish and Game (CDFG or “Department”) 
included Lake Earl as one of the 19 coastal wetlands identified in the 1974 report entitled, 
“Acquisition Priorities for Coastal Wetlands of California.”  To better manage the 
wildlife and fisheries resources in and around the lagoon, CDFG and the California 
Department of Parks and Recreation acquired more than 5,000 acres of land within or 
adjacent to Lake Earl and Lake Talawa.  An additional 2,600+ acres of land is leased 
from the State Lands Commission by the CDFG.  Today, a total of 5,624 acres of land 
and water area under management by CDFG lies within the boundaries of the Lake Earl 
Wildlife Area (LEWA).  Only approximately 281 acres of land below the 10-foot 
contour3 remains in private hands.  Since 1991, CDFG has continued to purchase 
property from willing sellers who own land around the lagoon that is below 10 feet MSL. 
 
Development immediately adjacent to Lake Earl is minimal.  Most land is either in public 
ownership as managed by the CDFG or CDPR, or is privately held and dedicated to 
agricultural, timberland, and resource conservation uses.  Only small areas of land lying 
adjacent to the lagoon are developed with rural residential, commercial, and industrial 

 
3  This estimate is based upon a review of aerial photographs taken when the lagoon was inundated 

to +9.44′ MSL.  Refer to Table F.2-1 on page 2-6 of Exhibit 10. 



1-09-047 
COUNTY OF DEL NORTE & CALIFORNIA DEPARTMENT OF FISH AND GAME 
Page 16 
 
 
uses (see Exhibit Nos. 5, 6, and 7).  All of the existing developed residential housing in 
the project vicinity is situated above the +10′ MSL elevation. 
 

Pacific Shores 
 
The Pacific Shores Subdivision is located north of Lake Talawa, south of Kellogg Road, 
between Lake Earl and the Pacific Ocean (see Exhibit Nos. 2 & 3).  The Subdivision 
comprises a total of 1,524 roughly ½-acre lots platted over an area of 1,486 acres.  
Approximately 27 lineal miles of roadway  were offered for dedication and subsequently 
accepted by the County and constructed with paved, chip-sealed, and/or gravel surfaces 
shortly after the subdivision was approved in 1963.  However, except for the road system, 
the subdivision remains essentially undeveloped.  Since 1963, infrastructure 
improvements within Pacific Shores have been minimal, consisting primarily of a system 
of roadways and an electrical power line corridor.  Only the main north-to-south access 
road, Tell Boulevard, and several other cross streets has been maintained (i.e., vegetation 
clearing, minor drainage improvements).  One permanent residence has been developed 
within the bounds of the subdivision.  The residence was developed prior to the 1972 
Coastal Initiative (Proposition 20) and therefore did not require a coastal development 
permit. 
 
In 1971, as delegated under the federal Water Pollution Control Act (“Clean Water Act”) 
and the Porter-Cologne Water Quality Act (CWC §13000 et seq.) the California Regional 
Water Quality Control Board adopted requirements for individual onsite sewage disposal 
“septic” systems.  These siting and construction requirements include minimum vertical 
and horizontal separation between septic systems and the highest anticipated surface and 
groundwater, respectively, and acceptable percolation rates for soils beneath septic 
system leach fields. The majority of the land area within the subdivision can be 
characterized as a coastal dune system, interspersed with emergent, scrub-shrub, and 
palustrine wetlands that form a mosaic of environmentally sensitive habitats for a wide 
assortment of threatened, endangered, and/or rare plants and animals.  Because of the 
shallow water table and the rapid percolation rate associated with the sandy soils that 
underlie the area, the feasibility of relying upon individual lot onsite sewage disposal 
treatment systems to support any proposed permanent residential development at Pacific 
Shores is doubtful. 
 
In 1981, the Coastal Commission approved the Coastal Element of the County's General 
Land Use Plan, but denied certification of the Pacific Shores Subdivision area. The 
Pacific Shores Subdivision then became an area of deferred certification. The subdivision 
is noted on the County's LUP map as a “Special Study Area.” 
 
In 1983, the County of Del Norte Local Agency Formation Commission (LAFCo) 
authorized the creation of the Pacific Shores Subdivision California Water District 
(“Water District”), conditioned upon the District obtaining a coastal development permit 
from the Commission.  The impetus for the formation of the district came in response to 
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the urging of the staff of the North Coast Regional Water Quality Control Board 
(NCRWQCB) to the County to eschew acceptance of any further applications for 
individual onsite sewage disposal systems given the history of failures of past 
application’s to demonstrate compliance with Basin Plan standards.  Instead, the 
NCRWQCB advised the County to establish a public entity to investigate the feasibility 
of developing a centralized wastewater treatment works for the area. 
 
In 1985, the Coastal Commission approved Permit No. 1-85-038 approving the initiation 
of the Water District’s tax assessment powers for purposes of assessing its property 
owners to have special studies prepared regarding the feasibility and possible 
environmental impacts of water and sewer system construction.  As a result of this action, 
Capital Facilities District No. 1 was formed, encompassing the lots within the Pacific 
Shores subdivision. 
 
In July of 1992, the District submitted an application to Del Norte County for amending 
the County Local Coastal Program’s land use plan and zoning code to provide for rural 
residential development within Pacific Shores. The County determined that as such a 
planning program change would facilitate development that would have potential 
unmitigated significant adverse environmental effects, the preparation of an 
environmental impact report (EIR) would be required.  A draft was submitted to the 
County in late 1992 and was subsequently rejected for lack of technical information to 
substantiate its findings and conclusions.  Although the Water District continued to 
commission studies throughout the 1990s, no revised EIR and completed LCP 
amendment application was ever submitted to the County by the District. 
 
The Commission notes that the District has, in the past, proposed that the lagoon level be 
managed at +4′ to +5′ MSL to protect property values within the subdivision (see 
Appendix B).  As stated above, only minimal transportation and public utility 
infrastructure has been installed at Pacific Shores since 1963, and only one residence has 
been constructed. No public water system has been developed to date.  With the 
exception of Tell Boulevard and certain key cross-connecting streets, County roads 
within Pacific Shores are not maintained and begin to flood when lagoon water levels 
reach +8′ MSL.  At water levels exceeding +10′ MSL, response time and access to lots on 
the periphery of the subdivision can be hampered or become inaccessible to public safety 
and emergency service first responders.  In addition, depending upon the particular lot in 
question, the properties within the subdivision lie 3½ to 5 miles from the closest fire 
station.  These factors can result in unfavorable ISO4 public protection classification 
rankings for the properties affected by the lack of these amenities and community 
services that could compromise the securement of financing or insurance coverage for 
developing and safeguarding permanent residential uses, especially for those properties 
located well within the interior of the subdivision five miles or further from the closest 
fire station in Fort Dick. 

 
4  “Insurance Services Office, Inc.”  



1-09-047 
COUNTY OF DEL NORTE & CALIFORNIA DEPARTMENT OF FISH AND GAME 
Page 18 
 
 
 
As noted above, given the underlying soils and the surface and groundwater conditions, 
the feasibility of relying upon individual lot onsite sewage disposal treatment systems to 
support any proposed permanent residential development at Pacific Shores is doubtful 
Furthermore, the staff of the Regional Water Quality Control Board have recommended 
that the County of Del Norte cease consideration of any additional applications for septic 
disposal system given their likelihood to be found noncompliant with the North Coast 
Basin Plan standards for individual wastewater treatment systems.  As an alternative, a 
community sewer system could be developed to serve the area.  However, this option 
may be economically infeasible. For example, even under a theoretical ultimate 
development scenario involving the full build-out of all of the remaining 1,000+ 
privately-owned lots within the Pacific Shores subdivision that have not been purchased 
or are in the process of being purchased by public agencies, with a resulting overall 
density of only two dwellings per acre, assessments for paying the bonded capital 
improvement indebture associated with the roughly $10-15 million cost of constructing a 
publicly-owned wastewater treatment plant and conveyance system capable of treating 
the approximately 300,000 gallons per day of effluent that would be generated by the 
built-out subdivision (assuming negligible surface water inflow and groundwater 
infiltration), together with the pro rata share of fees to generate revenues necessary for 
the ongoing operation and maintenance of such a system,  would likely be prohibitively 
expensive. 
 
Following 15 years of effective inaction towards developing and finalizing the special 
studies for assessing the feasibility of water and wastewater treatment infrastructure, in 
2001, the County of Del Norte and its LAFCo began to investigate whether dissolution of 
the Water District might be warranted, given that the majority of its efforts had been 
spent in legal challenges to the various resource agencies having purview over 
development within Pacific Shores, including the U.S. Army Corps of Engineers and the 
Department of Fish and Game, rather than in completing the subject technical 
investigations.  In 2006, having concluded the purpose of the Water District to investigate 
the feasibility of, and undertake development of the needed infrastructure to be 
unachievable, the County petitioned LAFCo to dissolve the Water District. On December 
18, 2007, LAFCo dissolved the Water District entity, with its tax assessment and 
administrative functions being assumed by the County.  Following several years of 
protest hearings, and multiple protracted litigation, on February 1, 2010, LAFCo’s action 
to dissolve the Water District was upheld by a ruling of the Del Norte Superior Court.  
On September 14, 2010, the County of Del Norte suspended the assessment of property 
taxes for Capital Facilities District No. 1. 
 
 Tolowa Dunes State Park 
 
In October of 2001, the California Parks and Recreation Commission redesignated the 
4,398-acre area lying adjacent to the LEWA and managed as a Type “C” wildlife area as 
Tolowa Dunes State Park (TDSP).  The park contains an ancient sand dune complex that 



1-09-047 
COUNTY OF DEL NORTE & CALIFORNIA DEPARTMENT OF FISH AND GAME 
Page 19 
 
 
has evolved into several distinct ecological communities.  TDSP encompasses ocean 
beach, river, open and vegetated sand dunes, wooded ridges, and some of the most 
productive wetlands habitat on California’s northern coast. A diverse assortment of birds, 
animals and plant life thrive here, and the area serves as an important stopover on the 
Pacific flyway for thousands of migrating ducks, geese and swans. The park area 
represents a crucial habitat linkage between the Smith River to the north, the Lake Earl 
basin to the east, and the Point Saint George area to the southwest. Basic amenities are 
provided for campers at two primitive campgrounds, including a ride-in horse camp and 
six walk-in “environmental camp” sites.  The park receives approximately 24,000 visitors 
per year.  In September, 2010, the Department of Parks and Recreation announced it 
would be commencing efforts to develop a management plan for Tolowa Dunes State 
Park. 
 
2. Project Description
 
The applicants propose to continue to periodically breach the sandbar between September 
1 and February 15 when the lagoon’s water surface elevation is between +8′ and +10′ 
MSL, and again on or about February 15 if the water height is at or exceeding +5′ MSL, 
during the 2010/2011 through 2014/2015 winter rainy seasons. 
 
The breaching activity involves creating a channel in the unvegetated sandbar 
approximately 200 feet long and 20 feet wide (see Exhibit No. 4).  Approximately 600 
cubic yards of sand is excavated and side-cast using heavy mechanized equipment, such 
as a bulldozer.  The breach is conducted during an outgoing low tide in daylight hours to 
minimize environmental and worker safety hazards associated with in-water construction 
under potentially dangerous high surf conditions.  Once the sandbar is breached, the 
draining water quickly deepens and widens the outlet channel.  Within a 24-hour period, 
the level of the lagoon is quickly lowered to about mean sea level, depending on the tides 
and winter storms, from a surface area of over 4,800 acres to approximately 2,200 acres.  
In addition to providing flood control to the lands on the perimeter of the lagoon, the 
breaching allows salt water from the ocean to mix with the fresh waters of the lagoon for 
a period of about two to six weeks until the outlet channel is naturally closed again by 
ocean sediments deposited by long shore currents.  This intermixing provides for ingress 
and egress of aquatic organisms and for brackish water estuarine habitat conditions to be 
re-initiated in the lagoon.  Once the outlet channel is closed, the lagoon elevation rises 
again.  The rate of lagoon-elevation rise is a function of the rate of recharge by 
surrounding ground water, surface water runoff, and precipitation. 
 
The applicants have requested that breaching the lagoon be authorized within a two-foot 
range of water surface elevations rather than at the exact level when flooding ensues to 
afford flexibility to ensure that the breaching is conducted in a safe and efficient manner.  
Water levels in Lake Earl/Talawa can rise quite rapidly from their typical late summer/ 
autumnal levels of +2.5′ to +6′ MSL, especially during winter storms once the ground 
surrounding the lagoon has become saturated.  Moreover, with surge waves routinely 
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reaching 15 to 25 feet in height, attempting to breach the sandbar during a winter storm 
can be extremely dangerous for the earthmoving equipment operators and other personnel 
stationed at the breaching site.   
 
Lagoon waters begin to inundate County roadways when the surface elevation reaches 
approximately +8′ to +10′ MSL (see Exhibit No. 8).  By comparison, private wells do not 
become overtopped until the water surface elevation exceeds +10′ MSL.  An unknown 
number of low-lying septic systems similarly begin to malfunction when lagoon levels 
rise above +10′ MSL.  By the time that a storm subsides, the water elevation may exceed 
+10′ MSL.  The applicants indicate that structuring the breaching to commence at an +8′ 
MSL level allows for a margin of safety (i.e., additional storage capacity of the lagoon 
during the time when equipment is being mobilized and/or staged for conducting the 
breach) before serious flooding of County roads occurs that significantly impacts safe 
vehicular passage, especially access by public safety first responders.  The difference in 
the surface area of the lagoon between +8′ and +10′ MSL is approximately 845 acres and 
is equivalent to approximately 1,300 acre-feet of water storage within the lagoon basin.  
Accordingly, the applicants reason that although waiting until the point when the water 
elevation reaches a level where public infrastructure actually begins to be inundated 
might be the optimum point to breach the lagoon from a habitat management perspective, 
given the time constraints for when the breach can be safely and effectively performed, 
the wider window of opportunity that would be afforded by the proposed +8′ to +10′ 
MSL time range is needed.  
 
Breaching on or about February 15, when the lagoon elevation is at least 5 feet or more 
above MSL, is a pre-emptive measure to avoid having to breach the lagoon during the 
spring and summer months in the event of a wet spring.  Both the County and the CDFG 
prefer to avoid having to breach the lagoon during the spring and summer months, as 
breaching during this time of the year is more environmentally disruptive.  Long shore 
currents may not be strong enough during these seasons to close the sandbar.  In addition, 
the volume of runoff entering the lagoon during this period is much less than the volume 
entering the lagoon during the winter.  Thus, breaching during the spring and summer 
months may not allow the lagoon level to rebound.  If the sandbar is not closed, the 
lagoon will remain very shallow, small in size, and open to the ocean.  Shallow summer 
waters may have higher temperature and salinity levels which can impact many of the 
sensitive resources living within Lake Earl including juvenile salmonids, tidewater 
gobies, and sego pondweed, a dominant waterfowl food plant.  A smaller lagoon size also 
reduces the size of the aquatic habitat, and coastal recreational opportunities for the 
public. 
 
The applicants estimate that even with an unusually wet spring there is a low probability 
that the lagoon will need to be breached for flood control purposes during the spring and 
summer months provided the sandbar is allowed to be breached on or about February 15 
if the lagoon elevation is +5′ MSL or greater.  Indeed, as borne out in the permitting 
chronology (see Appendix B), a total of seven emergency permit requests have been 
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submitted to the Commission since 1987  for breaching outside of the September 1 
through February 15 window.  Of these, four were issued in the 1980s through the early 
2000s, one was subsequently withdrawn and two others were denied issuance by the 
Executive Director, upon assessment of the conditions in the lagoon vicinity wherein it 
was determined that conditions requiring “immediate action by a person or public agency 
performing a public service is required to protect life and public property from imminent 
danger, or to restore, repair, or maintain public works, utilities, or services destroyed, 
damaged, or interrupted by natural disaster, serious accident, or in other cases of 
emergency” were not present to warrant the authorizations, as provided for under Coastal 
Act Section 30611. 
 
C.   Protection of Marine and Aquatic Biological Resources 
 
Several Coastal Act policies address protection of wetlands and open coastal waters from 
the impacts of development.  These policies include Sections 30230, 30231, and 30233.  
Section 30230 applies generally to the protection of marine resources.  Section 30231 
applies generally to any development in coastal waters, wetlands, estuaries, and lakes in 
the coastal zone.  Section 30233 applies to any diking, filling, or dredging project in a 
river and other coastal waters.   
 
The proposed parting of the sandbar to form a channel to a depth that is one to two feet 
below the lagoon level at the time of breaching and below the height of the Extreme High 
Water of Spring Tides (EHWS) level5 involves dredging of wetlands and open coastal 
waters.  In addition, the side casting of the excavated sandbar materials into adjoining 
inundated areas involves the filling of wetlands and open coastal waters as the activity 
involves the dredging of a drainage outlet and the side-casting of excavated materials that 
meets the definition of “fill” as comprising “…earth or any other substance or 
material… placed in a submerged area,” per Section 30108.4 of the Coastal Act. 
 
Section 30230 of the Coastal Act provides: 
 

Marine resources shall be maintained, enhanced, and where feasible, 
restored.  Special protection shall be given to areas and species of special 
biological or economic significance.  Uses of the marine environment 
shall be carried out in a manner that will sustain the biological 
productivity of coastal waters and that will maintain healthy populations 
of all species of marine organisms adequate for long-term commercial, 
recreational, scientific, and educational purposes.    

 
Section 30231 provides, in part: 
                                                 
5  Refer to U.S. Fish and Wildlife Service - Office of Biological Services’  Publication No. 

FWS/OBS-79/31 “Classification of Wetlands and Deepwater Habitats of the United 
States” (Lewis M. Cowardin, et al, USGPO December 1979) for a further discussion of 
the definition of the extent of estuarine and marine wetland habitats.  
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The biological productivity and the quality of coastal waters, streams, 
wetlands, estuaries, and lakes appropriate to maintain optimum 
populations of marine organisms and for the protection of human health 
shall be maintained and, where feasible, restored... 

 
Section 30108.2 of the Coastal Act defines fill as:   
 

…earth or any other substance or material ...  placed in a submerged 
area. 

 
Section 30233 of the Coastal Act reads, in applicable part, as follows: 
 

(a) The diking, filling, or dredging of open coastal waters, wetlands, 
estuaries, and lakes shall be permitted in accordance with other 
applicable provisions of this division, where there is no feasible less 
environmentally damaging alternative, and where feasible mitigation 
measures have been provided to minimize adverse environmental effects, 
and shall be limited to the following:… 
 
(4) Incidental public service purposes, including but not limited to, 

burying cables and pipes or inspection of piers and maintenance of 
existing intake and outfall lines… 

 
(6) Restoration purposes. 
  
(7) Nature study, aquaculture, or similar resource dependent 

activities. 
 
(b) Dredging and spoils disposal shall be planned and carried out to 
avoid significant disruption to marine and wildlife habitats and water 
circulation…. 
 
(c) In addition to the other provisions of this section, diking, filling, or 
dredging in existing estuaries and wetlands shall maintain or enhance the 
functional capacity of the wetland or estuary.  Any alteration of coastal 
wetlands identified by the Department of Fish and Game, including, but 
not limited to, the l9 coastal wetlands identified in its report entitled, 
‘Acquisition Priorities for the Coastal Wetlands of California’, shall be 
limited to very minor incidental public facilities, restorative measures, 
(and) nature study… 
 
(d) Erosion control and flood control facilities constructed on water 
courses can impede the movement of sediment and nutrients which would 
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otherwise be carried by storm runoff into coastal waters.  To facilitate the 
continued delivery of these sediments to the littoral zone, whenever 
feasible, the material removed from these facilities may be placed at 
appropriate points on the shoreline in accordance with other applicable 
provisions of this division, where feasible mitigation measures have been 
provided to minimize adverse environmental effects.  Aspects that shall be 
considered before issuing a coastal development permit for such purposes 
are the method of placement, time of year of placement, and sensitivity of 
the placement area. [Emphases and parenthetic added.] 

 
The above policies set forth a number of different limitations on what development 
projects may be allowed in wetlands within the coastal zone.  For analysis purposes, the 
limitations can be grouped into four general categories or tests.   These tests are: 
 
(1) That the purpose of the filling, diking, or dredging is for one of the seven uses 

allowed under Section 30233;  
 

(2) That feasible mitigation measures have been provided to minimize adverse 
environmental effects;  
 

(3) That there is no feasible less environmentally damaging alternative; and  
 

(4) That the biological productivity and functional capacity of the habitat shall be 
maintained and enhanced, and, where feasible, restored. 

 
1. Permissible Diking, Dredging, and Filling
 
The first test set forth above is that any proposed filling, diking or dredging must be 
allowable as specified under Section 30233 of the Coastal Act.  One of the allowable 
purposes for diking, filling, or dredging, under Section 30233(a)(4) is “incidental public 
service purposes.”  Examples of incidental public service purposes include, but are not 
limited to, the burying of cables and pipes, inspection of piers, and the maintenance of 
existing intake and outfall lines.  The environmental effects of this type of dredging, 
diking, and filling are generally limited in scope and short-term.  As further discussed in 
detail in Findings Section IV.F below, opening the lagoon between +8′ and +10′ MSL 
provides flood protection to public road infrastructure and private properties that become 
inundated at higher water elevations.  These public service purposes will be undertaken 
by public agencies in pursuit of their public agency mission.  To accomplish this 
objective, the sandbar between where the lagoon in the ocean is parted by the removal of 
beach materials deposited over the preceding months to allow the lagoon to drain out 
though a defined channel that has formed in the bed of Lake Talawa over the millennia.  
In this way, the annual breaching of the lagoon sandbar by a public agency to clear a 
channel through which the lagoon may drain represents a form of maintenance of an 
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existing outfall and is one of the permissible purposes for diking, filling, or dredging of 
wetlands that is expressly enumerated in Section 30233(a)(4) of the Coastal Act. 
 
Section 30233(c) sets further restrictions on the dredging, diking, and filling of certain 
wetlands within the state.  As one of the 19 identified high priority wetlands for 
acquisition by the CDFG, the allowable dredging, diking, and filling within Lake 
Earl/Talawa is further limited to: (a) very minor incidental public facilities; (b) restorative 
measures; or (3) nature study.  As discussed above, the breaching of the lagoon is 
intended for incidental public service purposes.  However, in order for the proposed 
filling and dredging that is for “incidental public service purposes” to be approvable 
under Section 30233(c), it must be limited to “very minor” facilities.  As the generally 
annual to biannual parting of the sandbar for a period that lasts on average of only two to 
six weeks in duration, the activity represents an intermittent, temporary event.  
Furthermore, no physical structure, such as a culvert or equipment, such as pumps, are 
necessary to be installed for the proposed lagoon opening for flood control purposes to 
function.  Thus, given the limited scope and temporary nature of the breaching activity, 
the Commission considers the alteration of the coastal wetland to be limited to very 
minor incidental public facilities.  Therefore, the proposed dredging and filling activities 
associated with breaching Lake Earl/Talawa are also consistent with the limitations on 
allowable uses set forth in Section 30233(c). 
 
2. Feasible Mitigation Measures
 
The second test set forth by the dredging and fill policy of the Coastal Act is whether 
feasible mitigation measures have been provided to minimize the adverse environmental 
impacts of the proposed filling, diking, or dredging of wetlands. 
 
The proposed filling and dredging activities of the proposed project to be conducted in 
wetlands could have potentially significant adverse effects on a number of threatened, 
endangered and special status species and or their habitat that depend on the wetland 
environment of Lake Earl. 
 
 Vulnerable Fish and Wildlife Species and Their Habitats 
 
A total of 27 plant and animal species that depend on the wetland environment of Lake 
Earl are formally listed or have candidacy as either “endangered,” or “threatened” under 
the Federal (FESA) and California (CESA) Environmental Species Acts, or have been 
identified as “species of special concern” by CDFG’s Habitat Conservation Planning 
Branch.  Table 1 below, summarizes the status of these species: 
 
Table One: Environmentally Sensitive Animal and Plant Species That Depend on 

the Wetland Environment of  Lake Earl/Talawa 
 
Taxonomic Group/Name Common Name Federal / State ESA Status
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Taxonomic Group/Name Common Name Federal / State ESA Status

Fishes  
Oncorhynchus kisutch Coho (Silver) salmon FT/CCT 
Eucyclogobius newberryi Tidewater Goby FE/CSC 
Oncorhynchus clarki clarki Coastal Cutthroat Trout CSC 
Oncorhynchus tshawytscha Chinook (King) Salmon CSC 
Oncorhynchus mykiss Steelhead CSC 
Thaleichthys pacificus Eulachon CSC 
Spirinichus thaleichthys Longfin Smelt CSC 
Acipenser medirostris Green Sturgeon CSC 

Insects  
Speyeria zerene hippolyta Oregon Silverspot Butterfly FT 

Amphibians  
Plethodon elongatus  Del Norte Salamander CSC 
Rana aurora aurora  Northern Red-legged Frog CSC 
Rana boyleii Foothill Yellow-legged Frog CSC 

Birds  
Pelecanus occidentalis 
califomicus 

California Brown Pelican FE/CE 

Branta canadensis 
leucopareia 

Aleutian Canada Goose FD 

Haliaetus leucocephalus Bald Eagle FD/CE 
Falco peregrinus anatum American Peregrine Falcon FD/CE 
Empidonax traillii Willow Flycatcher CE 
Riparia riparia Bank Swallow CT 
Gavia immer Common Loon CSC 
Phalacrocorax auritus Double-crested Cormorant CSC 
Pandion haliaetus Osprey CSC 
Circus cyaneus Northern Harrier CSC 
Coturnicops 
noueboracensis 

Yellow Rail CSC 

Progne subis Purple Martin CSC 
Mammals  

Eumetopias jubatus Stellar's Sea Lion FT 
Vascular Plants  

Sagittaria sanfordii Sanford's Sagittaria CNPS “1B” 
Oenothera wolfii Wolf’s Evening Primrose CNPS “1B” 
Legend: FE – FESA “Endangered” 

FT – FESA “Threatened” 
  FD – FESA “Delisted;” remains subject to federal regulatory concern  
  CE – CESA “Endangered” 
  CT – CESA “Threatened” 

CCT – CESA “Candidate Threatened” 
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CSC – California “Species of Special Concern” 
  CNPS “1B” – California Native Plants Society “1B” Listing6

 
The potential impacts to these species and habitat and their mitigation are discussed in the 
following sub-sections: 
 
Coho Salmon – Federally Listed as Threatened  

Coho salmon (Oncorhynchus kisutch) are found in many of the short coastal drainage 
basins between the Oregon border and Monterey Bay. In larger coastal drainages this 
species is usually found primarily in the lower-gradient reaches closer to the coast. The 
Lake Earl watershed does not appear to have supported natural coho populations prior to 
the 20th Century, when coho fingerlings were planted in Lake Earl on several occasions 
beginning in the 1920s. The last planting occurred in 1982, and the last documented coho 
occurrence in Lake Earl was recorded in 1989.   

In commenting on the project EIR, the National Marine Fisheries Service (NOAA 
Fisheries) observed that as Smith River area coho appear to enter the river later than 
some other ecological sub-units of the species, late breaches should favor the presence of 
coho in the lagoon.  In addition, NOAA Fisheries states that breaching after February 15 
could make the lower stream habitat of the creeks that drain into the Lake Earl basin 
intermittently available to coho that might incidentally utilize the lagoon during the later 
wintertime.  Although the CDFG concurred that such a measure might serve as an 
important evolutionary hedge against overall species extirpation, the Department 
maintains that the regular presence of a barrier sand spit, as contrasted with the open 
mouth of a watercourse or embayment, limits the natural potential for coho to occupy the 
Lake Earl basin.  Furthermore, based upon the observed October 30 to January 2 
timeframe for migration of coho at Rowdy Creek, a tributary of the lower Smith River, 
the Department notes that it is doubtful that any significant number of coho that inhabit 
the ecological sub-unit in which Lake Earl is situated would reach the lagoon if it is 
breached after mid-February.  Additionally, another factor that would limit the habitat 
potential of the Lake Earl basin for coho is that breaching events conducted in the late 
winter or spring would favor the occupation of the basin by non-anadromous salmonid 
species, such as rainbow trout and resident coastal cutthroat trout, and anadromous 
steelhead who enter spawning streams in January to March.  Moreover, the lower 
summer lagoon and stream levels that would likely result from late winter and springtime 
breaching would lead to increased temperature and decreased oxygen concentrations, 
which are not favorable to juvenile salmonid survivorship. 

                                                 
6  Pursuant to the Native Plant Protection Act and the California Endangered Species Act, 

plants appearing on the California Native Plant Society’s “List 1B” meet the definition as 
species eligible for state listing as a rare, threatened, or endangered plant.    List 1B plants 
are defined as “rare plant species vulnerable under present circumstances or to have a 
high potential for becoming so because of its limited or vulnerable habitat, its low 
numbers of individuals per population (even though they may be wide ranging), or its 
limited number of populations.” 
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Accordingly, the proposed breaching schedule would limit late (after February 15) 
breaching events. This breaching protocol will lead to a more stable spring and summer 
water level, helping to maintain the habitat and water quality necessary to support 
survivorship among all juvenile salmonids, including any opportunistic coho that might 
find their way into the opened lagoon. 

Under the current proposed breaching protocols as summarized in Mitigation Measure 
No. SS-1-B (see Exhibit No. 10), the CDFG would consult with the National 
Oceanographic and Atmospheric Administration’s National Marine Fisheries Service 
(NOAA Fisheries) and monitor the effects the proposed breaching would have on 
juvenile salmonids, including surveying for the presence of coho within the lagoon to 
further assess their actual and potential habitat utilization.    On November 22, 2004, 
NOAA Fisheries received a request from the U.S. Army Corps of Engineers (Corps) for 
informal consultation on the issuance of Corps permits for the proposed project.  In its 
response dated December 13, 2004 (see Exhibit No. 12), NOAA Fisheries concludes that 
based on consideration of the limited coho salmon presence in lake Earl and the periodic 
natural breaching of the lagoon system, the proposed project may affect, but is not likely 
to adversely affect SONCC coho salmon and their critical habitat.  
 
Therefore, the Commission finds that as conditioned, the proposed breaching program 
would not result in significant adverse environmental effects on coho salmon consistent 
with the requirements of Sections 30230, 30231 and 30233 of the Coastal Act. 
 
Tidewater Goby – Federally Listed as Endangered:  The endangered tidewater goby has 
been found in Lake Earl in varying numbers throughout the years. Tidewater gobies 
occur in near-estuarine tidal stream-bottoms with salinities close to that of fresh water, 
although this species is very tolerant of elevated salinities that may even approach those 
of full seawater (35 parts per thousand).  Tidewater gobies are bottom-dwelling fish that 
prefer gravelly bottom areas with submerged plants.  As a result, not all parts of the 
lagoon bottom are suitable habitat.  However, in general, the availability of suitable 
bottom habitat increases roughly proportionately with increases in the overall lagoon 
volume.  Thus, in general, the higher the surface elevation, the more gobies are 
anticipated to derive habitat benefits.  The proposed breaching program will maintain 
lake levels essentially within the same range as has been maintained by the breaching that 
has occurred over the last approximately 23 years.  In that regard, the project will not 
have any significant adverse environmental effects on gobies.  The principal difference 
between the proposed breaching program and the breaching that has occurred in recent 
years is that by providing for a breaching on February 15 if the lagoon level at that time is 
+5′ MSL or higher, there would be fewer years when a spring breaching would be needed 
that could result in relatively low summer lake levels.  In that respect, the proposed 
breaching project will have a positive effect on gobies.  

Furthermore, as related in the hydrologic study dated August 28, 2003, prepared by 
Phillip Williams and Associates, breaching the lagoon within the two weeks leading up to 
the February 15 date would afford additional time during the late winter rainy season for 
the lagoon breach to close and for precipitation occurring during that period to be 
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impounded within the lagoon contributing to higher, more sustained water levels and 
greater surface area in the lagoon throughout the drier summer and fall months that would 
benefit gobies and other aquatic habitat related species.  Moreover, as discussed within 
the PWA report and stated within the U.S. Fish and Wildlife Service in the conservation 
recommendations within their biological opinion and in comments on the CDFG 
environmental document, delaying the breaching of the lagoon until the water surface 
elevation reached +9′ to +9.5′ MSL, would further support higher lagoon levels and area 
for an extended period of days to weeks which would provide greater overall habitat area 
for the goby during this period, as well as benefit other aquatic species and incrementally 
improve the condition of wetland ecotonal areas on the perimeter of the lagoon basin by 
helping to sustain saturated soil conditions for a longer period throughout the growing 
season.  Accordingly, the Commission attaches Special Condition No. 3.  In addition to 
setting the calendar period in which annual flood control maintenance breaching between 
+8′ and +10′ MSL would be conducted, Special Condition No. 3 restricts to the period of 
February 1 through 15 as the period in which the mid-winter preemptive breaching is to 
be undertaken.  Furthermore, Special Condition No. 3 states that whenever not precluded 
by weather and tide conditions that could cause worker safety risks to breaching 
personnel, the permittees shall delay breaching until the lagoon water levels reach +9′ to 
+9.5′ MSL. 

Regardless of the particular water surface elevation when it takes place, breaching of the 
lagoon causes gobies to be stranded within isolated pools that remain around the margins 
of the lagoon after water levels have receded.  However, the effects of breaching on the 
goby population are not fully understood from a species-wide perspective. It can be 
observed that this species has adapted over the millennia to be capable of surviving in 
dynamic coastal estuarine systems and, as such, should benefit from a more natural 
breaching schedule.  Improved summer water quality will also benefit the goby.  Low 
summer water levels associated with previous breaching schedules increase salinity 
fluctuations and produce anoxic conditions which decrease food sources and potentially 
significantly impact the goby population.  

Seining efforts conducted by CDFG after the November 1998 breaching pursuant to a 
condition of Corps Permit No. 20793N found large numbers of gobies stranded within the 
isolated pools of the lagoon after that breaching event. In addition, this initial seining 
attempt identified the difficulties of manually seining the numerous pools and returning 
stranded gobies to the main basin of the lagoon. 

After the November 1998 breaching, the Corps, in consultation with the USFWS, 
modified the Corps permit for the project (Permit No. 20793N) to eliminate the 
requirement for seining and returning stranded Tidewater Gobies from remnant pools to 
the main basin of the lagoon.  The USFWS determined that the initial seining and 
relocation effort conducted after the November 1998 breaching was ineffective and 
difficult to implement and such seining and relocation is not necessary in the future. The 
USFWS determined that the loss of gobies stranded in remnant pools after a breaching 
event is not a biologically significant portion of the goby population in the lagoon and 
does not threaten the viability of the species in the lagoon. 
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Based upon information initially gathered from the Corps sponsored monitoring program 
and in subsequent surveys, as reflected in the USFWS’ draft recovery plan, the goby 
population size within the lagoon is much greater than previously believed (see Exhibit 
No. 11).  Population estimates may exceed millions of individuals during the height of 
the season, with a larger portion of the lagoon being used by the gobies than had been 
previously thought. A population of this size would be the largest known population in 
the region. This information indicates that the losses due to stranding will not 
significantly impact the viability of the population and the proposed breaching schedule 
will sustain the environmental parameters required by this species. 

Under the current proposed breaching protocols as summarized in Mitigation Measure 
No. SS-1-A (see Exhibit No. 10), the CDFG would continue to consult with the USFWS 
and monitor goby populations within the lagoon to further characterize the health of the 
population and identify the benefits and possible impacts the proposed breaching regime 
would have on goby populations.    On January 5, 2005, the USFWS released a biological 
opinion for the current proposed breaching program containing seven non-discretionary 
specific terms and conditions which must be satisfied such that greater than incidental 
levels of take of tidewater gobies would not result from the proposed periodic breaching.  
These terms and conditions have been made a requirement of the issuance of this permit 
as Special Condition No. 9.  Therefore, the Commission finds that as conditioned, the 
proposed breaching program would not result in significant adverse environmental effects 
on the Tidewater goby consistent with the requirements of Sections 30230, 30231 and 
30233 of the Coastal Act. 
 
Coastal Cutthroat Trout, Chinook Salmon, Steelhead, Eulachon, Longfin Smelt, and 
Green Sturgeon – State Listed as Species of Special Concern:  Coastal cutthroat trout is a 
resident salmonid in coastal streams in northern California and southern Oregon, and is 
the most abundant salmonid in Lake Earl/Talawa. All of the life requisites for this species 
are provided by the conditions in the streams in which it resides or in Lake Earl/Talawa 
Although this species is a “species of special concern” under the California Endangered 
Species Act, the Department has concluded that the proposed breaching program would 
not significantly adversely impact populations of this species or the viability of its habitat 
within the Lake Earl/Talawa basin or its feeder streams.  The proposed project essentially 
represents a continuation of existing water management practices.  Thus, the project 
would not change stream or lagoon extent or characteristics from current conditions and 
as a result, would not significantly affect the extent or viability of Coastal cutthroat trout.   

Chinook salmon generally spawn in upstream reaches of large streams and rivers along 
the Pacific Coast, but young fish spend several months during their first year “rearing” in 
suitable habitat in coastal estuaries and lagoons. There are no definitive records of 
Chinook in Lake Earl or any of its tributaries during historic times, although, in the past, 
CDFG biologists have expressed opinions informally that Lake Earl and Jordan Creek 
offer a habitat combination potentially useful for this species. The Department considers 
the best available information indicates that this species is not present in the LEWA,  as 
the Department’s fisheries biologists have not caught Chinook in the Lake Earl 
ecosystem complex. 
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Steelhead are seagoing trout.  Steelhead have a life history similar to that of coho salmon, 
although the steelhead (which is closely related to non-seagoing rainbow trout) find 
appropriate habitat conditions in smaller streams, and in more upstream reaches, than do 
the larger salmonids. CDFG data indicate that steelhead are common in Lake Earl. 
Natural breaching processes that opened the lagoon between January and April may have 
evolutionarily favored this species. Spawning probably occurs in Jordan Creek and 
Yonkers Creek.  The particular ecologically significant unit in which the steelhead of the 
Lake Earl region belong are not listed under the federal or state Endangered Species Act. 

The tidal reaches of the tributary streams of Lake Earl/Talawa provide habitat for both 
the Longfin smelt and the eulachon.  Although these two smelt species have been 
detected in sampling conducted by CDFG biologists during the past two decades, the 
Department has determined that the uncommon occurrence of these species in Lake Earl 
was related to historically high abundances along the northwest Pacific coast, and that the 
species are not normally constituent species in Lake Earl/ Talawa. 

 
Juvenile salmonids rearing in an estuary like the lagoon complex may be expected to 
benefit according to the water column volume within the lagoon complex, rather than 
benefiting in terms of bottom area.  Accordingly, rearing habitat viability would increase 
correspondingly with higher lagoon levels.  Some rearing habitat for salmonids and 
potential spawning habitat for the smelt species identified above is also located within 
tributary streams to the lagoon complex. Thus, because less stream length would be 
flooded as the lagoon is breached at lower levels, more riparian rearing habitat would 
become available.  Accordingly, some trade-off would occur between the water column 
and stream habitats for juvenile salmonids and smelt depending upon the height at which 
the lagoon breachingwould be undertaken.    However, the proposed project essentially 
represents a continuation of existing water management practices.  Thus, the project 
would not significantly change stream or lagoon extent or characteristics from current 
conditions and as a result, would not affect juvenile salmonids rearing in the lagoon 
complex.   

Little is known definitively regarding the occurrence of green sturgeon in Lake Earl.  
Though adults forage in the nearshore marine environment and could enter the lagoon 
mouth following breaching, their spawning historically has been documented in larger 
river systems, including the Klamath River system. Juvenile sturgeon have been 
discovered in Lake Earl fishery samples.  However, the Department considers this species 
not to constitute a significant element in the Lake Earl fishery fauna, as the Department 
indicates in the EIR that green sturgeon are seldom present in Lake Earl and the regular 
occurrence of these species is unlikely. Therefore, for all of the reasons specified above, 
the Commission finds that as conditioned, the proposed breaching program would not 
result in significant adverse environmental effects on coastal cutthroat trout, Chinook 
salmon, steelhead, eulachon, longfin smelt, and green sturgeon, consistent with the 
requirements of Sections 30230, 30231 and 30233 of the Coastal Act. 
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Oregon Silver Spot Butterfly – Federally Listed as Threatened:  The Oregon silver spot 
butterfly is found in and adjacent to the dunes on the northern shore of Lake Earl. This 
species relies on the western blue violet for food and larval attachment. The western blue 
violet requires a high water table to survive the summer months. Historical records 
indicate that the violet population has decreased in abundance, and once grew in many 
areas it now does not. A lowered water table caused by past breaching at +4 feet may be 
responsible for this decrease. Persistent higher water levels that would result from 
programmatic breaching at higher water surface elevations could increase the amount of 
habitat able to support the growth of the violet and thereby benefit the butterfly. While 
the proposed breaching program is believed not to significantly impact the Oregon 
silverspot butterfly, it is possible that the butterfly larvae could be flooded in the lower 
portion of violet habitat. The higher water table associated with the proposed breaching 
elevations or at even higher elevations, naturally or human-induced, could allow for the 
expansion of the violet population and potentially increase the available habitat and 
numbers of the butterfly. Thus, to the degree that butterfly larvae are disturbed in the 
lower portion of the habitat by the proposed breaching schedule, this impact will be more 
than off set by the benefits to the species derived from the higher water table. The 
applicants propose to consult with the USFWS and other federal, state, and local 
agencies, and to implement any management actions, including monitoring programs to 
study the violet and butterfly populations to confirm that there are no significant adverse 
environmental effects to the butterfly or violet population from flooding or loss of habitat 
(see Exhibit No. 10). On January 5, 2005, the USFWS released a biological opinion for 
the current proposed breaching program concluding that breaching up to a February 15 
cut-off date as proposed by the applicants would not likely jeopardize the continued 
existence of the Oregon silver spot butterfly.  Therefore, the Commission finds that as 
conditioned, the proposed breaching program would not result in significant adverse 
environmental effects on the Oregon silver spot butterfly, consistent with the 
requirements of Sections 30230, 30231 and 30233 of the Coastal Act. 
 
Brown Pelican – State and Federally Listed as Endangered:  As the brown pelican is a 
predator that feeds on aquatic resources that would likely occur in greater numbers with 
large lagoon volumes, they should benefit from increased water levels. However, these 
birds can be harmed during breaching episodes. Although it is unlikely that pelicans will 
be in the area when breaching is most commonly undertaken (December to mid-
February), birds that are in the area can be caught in the strong and turbulent flows that 
occur during breaching. It is likely that birds so entrained would be unable to negotiate 
the rough water within the outflow and the surf crash zone and would drown. To 
minimize the likelihood of this situation, the CDFG hazes waterfowl in proximity of the 
breaching site with air boats, acoustic exploders, “flash-bang” devices, and/or other such 
pyrotechnics. Therefore, to ensure that no brown pelicans are injured during the 
breaching, the Commission attaches Special Condition No. 6.  Special Condition No. 6 
prohibits breaching when brown pelicans are within a 200-foot radius of the breaching 
site and requires the applicants to haze any pelicans and other waterfowl, such as 
American coots, that are present prior to breaching and to continue such hazing on out-
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going tides throughout the first 24-hours following the breaching, including evening and 
nighttime hours. 
 
Therefore, the Commission finds the proposed breaching of Lake Earl as outlined and 
conditioned to haze brown pelicans and other waterfowl or halt breaching operations 
while such avian species are in the immediate area would minimize all significant 
adverse environmental effects and protect the biological productivity and habitat values 
of the Lake Earl basin for brown pelicans in conformity with the requirements of Coastal 
Act Sections 30230, 30231 and 30233. 
 
Aleutian Canada Goose – Federally Delisted as Threatened, but Remaining Fully 
Protected:  The Aleutian goose requires short grasses as foraging habitat. As lagoon 
waters levels rise above +8′ MSL or so, these grazing lands may get submerged for 
several months of the year and be unavailable to geese for foraging. Similarly breaching 
at lower lagoon levels could overtime alter groundwater dynamics that could cause a 
similar loss of these grasslands through instigating succession to more xeric plants.  
Therefore, the Commission finds that as conditioned, at the managed lagoon levels 
proposed, the breaching program would not result in significant adverse environmental 
effects on Aleutian Canada geese, consistent with the requirements of Sections 30230, 
30231 and 30233 of the Coastal Act. 
 
Bald Eagle – State Listed as Endangered, Federally Listed as Threatened; Peregrine 
Falcon – State Listed as Endangered; Bank Swallow – State Listed as Threatened:  In 
general these species are predators that feed upon resources related to the lagoon's area, 
and they are expected to find that those prey resources increase in proportion to the 
lagoon surface elevation.  The changes in lagoon elevation would not disturb their 
hunting range or nesting areas, or significantly limit the amount of available prey. 
Therefore, the Commission finds that as conditioned, the proposed breaching program 
would not result in significant adverse environmental effects on bald eagles, Peregrine 
falcons, and bank swallows consistent with the requirements of Sections 30230, 30231 
and 30233 of the Coastal Act. 
 
Willow Flycatcher – State Listed as Endangered:  The Willow Flycatcher is uncommon 
in the project area, arriving in Northern California in May and June. Willow flycatchers 
prefer dense willow thickets for nesting and roosting.  Habitat for the willow flycatcher 
would comprise riparian forest and forested wetland areas on the periphery of Lake Earl.  
Thus, insofar that more favorable conditions are provided (wetlands) or deprived (stream 
corridors) at higher water surface elevations, habitat for the willow flycatcher would 
correspondingly change.  The proposed breaching program will maintain lagoon levels 
essentially within the same range as has been maintained by the breaching that has 
occurred over the last approximately 23 years.  In that regard, the project will not have 
any adverse impact on the willow flycatcher habitat.  Therefore, the Commission finds 
that as conditioned, the proposed breaching program would not result in significant 
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adverse environmental effects on the willow flycatcher, consistent with the requirements 
of Sections 30230, 30231 and 30233 of the Coastal Act. 
 
Various Amphibia, Raptors, and Passerine Birds – State Listed as Species of Special 
Concern:  The CDFG has reviewed the ecological dynamics affecting the various 
wetland-related species of special concern and have indicated that the proposed breaching 
of Lake Earl would result in no significant adverse impacts to these species either 
directly, indirectly, or cumulatively. The proposed project essentially represents a 
continuation of existing water management practices.  Thus, the project would not change 
the habitat extent or characteristics of amhibia, raptors, and passerine birds from current 
conditions and as a result, would not affect the extent or viability of these species.  
Therefore, the Commission finds that as conditioned, the proposed breaching program 
would not result in significant adverse environmental effects on amhibia, raptors, and 
passerine birds, consistent with the requirements of Sections 30230, 30231 and 30233 of 
the Coastal Act. 
 
Stellar’s Sea Lion – Federally Listed as Threatened: Stellar's Sea lions forage 
opportunistically, singly or in large groups, in nearshore waters on a variety of fish, 
cephalopods, crustaceans, and other invertebrates. The species prefers offshore haulout 
and breeding sites with unrestricted access to water, near aquatic food supply in areas of 
minimal human disturbance; the species is disturbed or frightened by human presence. 
Nonetheless, sea lions forage near the outflow of Lake Earl and could potentially enter 
the lagoon complex during open periods. 

The foraging and general habitat requirements of sea lions appear to be largely unaffected 
by water level in the lagoons, since they are associated more closely with the beach and 
outer dunes than with the lagoon waters and interior shoreline areas. This species may 
indirectly benefit from increased resource availability resulting from a greater production 
within the lagoon; however, because the sea lions are more closely associated with the 
beach and the outer dunes,  it does not appear likely that sea lions would benefit directly 
or be disproportionately harmed by breaching of the lagoon irrespective of the maintained 
water level.  Therefore, the Commission finds that as conditioned, the proposed 
breaching program would not result in adverse environmental effects on Stellar’s sea 
lions, consistent with the requirements of Sections 30231 and 30233 of the Coastal Act. 
 
Sanford's Sagittaria, and Wolf’s Evening Primrose  – CNPS List 1B Sate Candidate 
Rare, Threatened, or Endangered: No plant species that are listed as rare, threatened, or 
endangered under the state or federal Endangered Species Act occur at or near the Lake 
Earl Wildlife Area. However, two species that are considered as environmentally 
sensitive by the California Native Plant Society (CNPS) are known to occur in the project 
vicinity.  Sanford's sagittaria and Wolf’s evening primrose are found in the emergent, 
scrub-shrub, and palustrine wetlands at the interior margins of the lagoon.  These two 
species are obligate wetland and facultative plants, respectively; their viability is directly 
related to the wetlands conditions in which they are found.  The proposed project 
essentially represents a continuation of existing water management practices.  Thus, the 
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project would not change wetland extent or characteristics from current conditions and as 
a result, would not affect the extent or viability of Sanford’s sagittaria and Wolf’s 
evening primrose.  Therefore, the Commission finds that as conditioned, the proposed 
breaching program would not result in significant adverse environmental effects on 
Sanford's sagittaria, and Wolf’s evening primrose, consistent with the requirements of 
Sections 30230, 30231 and 30233 of the Coastal Act. 
 
 Water Fowl Common Species 
 
During past breaching episodes, approximately one thousand birds including coots and 
ducks died after being caught in the turbulent flows. Impromptu hazing efforts were 
ineffective and many of the deaths occurred at night when hazing did not occur. While 
these birds are common and not federally listed species, such losses are a concern. As 
stated above, Special Condition No. 6 requires the hazing of federal- and state-listed 
endangered or threatened species such as the brown pelican immediately prior to and 
throughout the breaching event. The Commission notes that hazing of such listed birds 
during breaching will also limit impacts to common species of waterfowl while 
maintaining the lagoon’s natural habitat value. 
 
 Conclusion 
 
The present permit is for approval of another programmatic five-year breaching time 
period to run concurrently with the remainder of the U.S. Army Corps of Engineers CWA 
Section 404 permit. The five-year authorization period will allow regulated breaching to 
be undertaken while additional environmental monitoring studies are completed to further 
define and validate the breaching strategy and ensure the long-term protection of 
sensitive species and habitats. Any results from the CDFG’s studies that document 
environmental impacts that are not addressed under the current protocols will be taken 
into consideration when the applicants apply for additional authorizations for breaching 
in future years. 
 
The applicants propose to continue to consult with the USFWS and other federal, state 
and local agencies, and to implement any management actions, including monitoring 
programs to study each listed species to confirm that there are no adverse environmental 
effects to any of the listed species from flooding or loss of habitat (see Exhibit No. 10).  
As part of these efforts, in implementing the LEWA management plan, including the 
undertaking of sensitive species habitat and restoration efforts, applicant CDFG has 
worked in close coordination with the other resources agencies in their various 
monitoring programs.  To this end, studies are currently underway regarding the best 
adaptive management strategies for optimizing habitat conditions for the host of species 
that inhabit the lagoon and its surroundings.  Accordingly, as these studies are yet to be 
completed and as the data that they will comprise would serve as the basis for 
considering possible adjustments to managing the hydrology of the lagoons, the most 
appropriate time to evaluate whether the breaching protocols should be revised will be 
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when the studies are completed and new permit authorizations are sought for continued 
breaching beyond the 2014-2015 rainy season.  As these new authorizations will trigger 
the need for new biological consultations with NMFS and USFWS, and possibly a new 
CEQA/NEPA review, such completed and compiled information will be crucial for 
evaluating the breaching protocols.  Thus, the Commission finds that unilaterally 
entertaining alteration of the current breaching prescriptions at this time would be 
premature at this time. 
 
Any additional mitigation measures identified as part of these consultations may require 
that permit amendments be granted by the Commission.  Accordingly, pursuing these 
consultations and carrying out the related implementation measures pursuant to any 
needed coastal development permit amendment has been made a condition of permit 
issuance under Special Condition No. 8. 
 
To ensure that the current permit incorporates all reasonable and prudent measures that 
may come from the endangered species and other federal, state, and local agency 
consultations, the Commission imposes Special Condition No. 8.  Special Condition No. 
8 requires the applicants to conduct the breaching program consistent with the 
requirements and conditions within the Final Biological Opinion issued by the U.S. Fish 
and Wildlife Service, and that the applicants apply for a permit amendment to implement 
any changes to this approved permit that are required by the U.S. Army Corps of 
Engineers as directed by the requirements of the USFWS’ biological opinion.  As 
conditioned to incorporate the identified mitigation measures within the biological 
opinion, and obtain a permit amendment prior to commencement of development if 
additional mitigation measures are identified at some future time, the project will ensure 
that all mitigation measures have been provided and, as conditioned, will minimize or 
avoid significant adverse environmental effects consistent with the requirements of 
Section 30230, 30231, and 30233 of the Coastal Act. 
 
The Commission finds, as conditioned herein, the proposed breaching program is 
consistent with the requirements of Section 30230, 30231, and 30233 of the Coastal Act, 
in that feasible mitigation measures have been provided to minimize or avoid significant 
adverse environmental effects.   
 
3. Alternatives  
 
The third test set forth by the Commission’s dredging and fill policies is that the prior 
dredge or fill must have no feasible less environmentally damaging alternative.  In this 
case, the Commission has considered various identified alternatives, and determines that 
there are no feasible less environmentally damaging alternatives to the project as 
conditioned.  A total of four possible alternatives have been considered by the 
Commission, including: (a) a “no project” alternative; (b) the so-called “low-level 
breaching alternative,” breaching the lagoon between +4′ and +6′ MSL; (c) the so-called 
“natural breaching alternative,” allowing the lagoon to breach within human intervention 



1-09-047 
COUNTY OF DEL NORTE & CALIFORNIA DEPARTMENT OF FISH AND GAME 
Page 36 
 
 
somewhere between the +12′ and +14′ MSL levels; and (d) a modified project alternative, 
wherein the breaching would be required to be performed within a tighter water level 
regime of +9′ to +9.5′ MSL.  The first three of these alternatives were identified by 
CDFG in preparing the environmental analysis for the wildlife area management plan.  
The fourth modified project alternative was derived from comments submitted by the 
U.S. Fish and Wildlife Service (USFWS) (see Exhibit No. 12). 
 
 “No Project” Alternative:  Reactive Breaching Upon Occurrence of Flood 

Emergency 
 
Under the no project alternative, the procedures that the applicants followed previously to 
obtaining CDP No. 1-00-057 for periodic breaching between September 1, 2005 and 
February 15, 2010 of seeking an emergency permit and “managing” the Lake 
Earl/Talawa water elevations at approximately +8′ MSL would be reinstituted.  In 
practice, however, the breach would generally occur when the lagoon is between the +9′ 
and +10′ MSL levels.  This delay is due primarily to the need for a flooding situation to 
become imminent to prompt the issuance of a proclamation of emergency by the County 
with which the issuance of emergency permit authorizations by the U.S. Army Corps of 
Engineers, the Commission, and other entities could be justifiably granted.  Occasionally 
in the past, because of delays associated with waiting for favorable tide and weather 
conditions when the breach can be safely and effectively conducted, the lagoon has risen 
above the +10′ MSL level, with resulting significant flooding occurring on County roads 
and private properties, before the breaching could be performed.  As discussed further in 
Findings Sections IV.C.1 above, and IV.D and F below, the no project alternative would 
result in greater overall adverse impacts to coastal marine-, aquatic-, and terrestrial-based 
biological organisms and environmentally sensitive areas, and, in some instances, would 
not provide timely flood control to prevent County roads and properties from becoming 
significantly inundated.  In addition, the no project alternative would not provide for the 
preemptive breaching on February 15 if the lagoon level at that time is +5′ MSL or 
higher.  As a result, there would be more years when a spring breaching would be needed 
that could result in relatively low summer lake levels which would provide less wetland 
habitat and would be more environmentally damaging than the proposed project.  
Consequently, the no project alternative is not a feasible less environmentally damaging 
alternative. 
 
 Low Level Breaching Alternative – Programmatic Breaching at +4′ to +6′ MSL 
 
Under this option, Lake Earl/Talawa would be breached in the same manner as that 
proposed, utilizing heavy mechanized equipment to form a channel through the sandbar 
on the southwestern margins of Lake Talawa; however, the lagoon would be opened 
when the surface water elevation reached +4 and +6′ MSL levels.  At these lower levels, 
breaching would likely need to be conducted more often and over a greater portion of the 
year.  As a result, the episodic frequency of the lagoon transitioning from an enclosed 
estuarine wetland to a marine wetland embayment would be increased.  As discussed 
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further in Findings Sections IV.C.1 above, and IV.D and F below, this action would 
result in changes to the overall water regime within the lagoon, including its water 
chemistry and the composition of plants and animals within and adjacent to its waters.  In 
addition, habitat areas including emergent, scrub-shrub, and palustrine wetlands would 
receive less surface inundation and/or sub-surface saturation.  This effect could instigate 
relatively rapid ecotonal shifts between the terrestrial and aquatic environments that 
could adversely affect biological organisms that utilize these areas and reduce overall 
wetland habitat within the lagoon basin.  Furthermore, very little appreciable flood 
control would result under this option.  Additionally, depending upon the conditions 
present when a low-level breaching is undertaken, if the differential between the water 
elevations of the lagoon and the ocean is only a few feet, insufficient “head” would exist 
to instigate the draining of the lagoon resulting in the sandbar reforming in a very short 
timeframe that would necessitate additional and more frequent breaching. As summarized 
in Table 2 below, CDFG estimates that breaching the lagoon at these lower levels would 
reduce the total amount of wetland habitat by a total of 1,507 acres.    Accordingly, as the 
Low Level Breaching project alternative would have significant adverse impact upon 
coastal resources greater than that resulting from the proposed development, it is not a 
feasible less environmentally damaging alternative. 
 
Table Two: Calculated Wetland Acreages Under the Various Project Alternatives

Wetland Area (Acres) by Category  
 

Wetland Category 
Low Level 
Breaching 

Alternative (+4′ 
MSL Elevation)

Preferred Project 
Alternative (+8′ 
MSL Elevation)

Natural 
Breaching 

Alternative (+12′ 
MSL Elevation)

Estuarine/Brackish 2,338 2,493 2,518 
Freshwater/ Emergent 465 1,219 1,976 
Forested 19 157 442 
Grazed 1 21 419 
Additional WetlandsA 1,312 1,752 1,059B

Total Wetland Area 4,135 5,642 6,414 
A Wetlands occurring because of hydrological factors at elevations above the lagoon 

surface elevations; category not assigned.
B The higher elevation reached by the lagoon under the alternative leaves less surrounding 

area between the lagoon shoreline and the nearby upland hill slopes that is suitable for 
wetland development. 

Source: Draft Environmental Impact Report – Lake Earl Wildlife Area, SCH No. 1989013110, 
California Department of Fish and Game, June, 2003  

 
 Natural Breaching Alternative –Breaching at ≈+12′ to ≈+14′ MSL 
 
A third project alternative involves allowing the lagoon to breach itself without any 
human intervention when its water levels reached +12′ to +14′ MSL or even higher.  As 
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discussed further in Findings Sections IV.C.1 above, and IV.D, F and H below, breaching 
the lagoon within this water level range would result in arguably a greater habitat area 
being made available for aquatic organisms and waterfowl utilization, and would likely, 
overtime, increase the amount of peripheral wetland areas within the lagoon basin by 
approximately 772 acres.  However, allowing the lagoon to exceed water elevations at or 
above the +10′ MSL level would result in greater inundation of public road and 
recreational facilities for longer periods of time and, at +12′ to +14′ MSL, inundation of 
improvements on developed private properties.   In addition, “managing” the lagoon at 
these levels would likely result in impacts to Native American burial sites.  Therefore, 
this alternative would have adverse effects on public health and safety, fail to minimize 
risks to life and property in areas of high flood hazard, and adversely impact cultural 
resources.  Therefore, the natural breaching alternative is not a feasible less 
environmentally damaging alternative. 
 
 Modified Proposed Project Alternative – Programmatic Breaching at +9′ to +9.5′ MSL 
 
The fourth option examined by the Commission staff in response to comments received 
from the USFWS, NOAA Fisheries, and others involves the breaching of the lagoon 
within a tighter threshold regime of +9′ to +9.5′ MSL.  Under this option, the lagoon 
waters would be allowed to rise and/or remain in the +8′ to +9′ MSL range so that the 
benefits of greater available habitat associated with the increased lagoon surface area and 
basin volume could be realized by waterfowl, aquatic organisms, such as the Tidewater 
goby and rearing salmonid species, and waterbody-dependent bird species, such as the 
bald eagle.  In addition, the prolonged saturation of the soils in the areas surrounding the 
lagoon would sustain moisture levels that could serve to benefit the growth of obligate 
wetland, facultative wetland, and facultative plant species, such as the early blue violet 
(Viola adunca), that provide crucial food to the threatened Oregon silverspot butterfly 
(OSB).  Conversely, the breaching would be required to be undertaken at a slightly lower 
maximum water surface elevation to prevent the inundation of facultative plants, such as 
the marsh violet, that could result in impacts to OSB habitat.   
 
However, as described further in Findings Section IV.B.2 above, near instantaneous 
dispatching of equipment and personnel to conduct the breaching at any given water 
surface elevation is not possible without exposing such equipment and persons to 
significant safety risks if the lagoon were to reach specified levels during the course of a 
severe winter storm event.  In addition, the benefits that might be afforded to the aquatic 
and waterbody-dependent species would be short-term, lasting only days or weeks at a 
time.  Moreover, as the suggested tighter +9′ to +9.5′ MSL water surface elevation range 
for breaching falls within the +8′ to +10′ MSL range proposed by the applicants, and 
given that the applicants are required to consult with the commenting agencies regarding 
effects of the project on listed species and incorporate any required reasonable and 
prudent measures, the modified proposed project alternative is not a feasible less 
environmentally damaging alternative. 
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 Conclusion 
 
As summarized above, the proposed project involves the seasonal breaching of a coastal 
lagoon between +8′ and +10′ MSL surface elevations during September 1 through 
February 15 and again on or about February 15 if the water on February 15 is +5′ MSL or 
higher, for a combination of very minor public service purposes (flood control) and as a 
aquatic habitat restorative measure.  As conditioned, the proposed project includes all 
feasible mitigation measures and would minimize or avoid all significant adverse 
environmental effects upon marine and aquatic biological resources consistent with the 
requirements of Sections 30230, 30231, and 30233 of the Coastal Act.  Under the 
approved alternative, flood hazards to public road infrastructure and private property 
would be largely avoided.  Therefore, the Commission finds the proposed project is 
consistent with the requirements of Section 30233(a) of the Coastal Act that no feasible 
less environmentally damaging alternative to the proposed development exists. 
 
4. Maintenance and Enhancement of Estuarine Habitat Values 
 
The fourth general limitation set by Sections 30230, 30231 and 30233 is that any 
proposed dredging or filling in coastal waters must maintain and enhance, and, where 
feasible, restore the biological productivity and functional capacity of the habitat.   
 
For the reasons discussed above, the Commission finds that the proposed breaching 
strategy maintains, enhances, and acts to restore marine resources, protects the Lake Earl 
estuarine system from significant disruption of habitat values and best mimics the natural 
breaching processes while eliminating water quality impacts associated with 
contamination from the potential flooding of adjacent wells and infrastructure located 
above +10′ MSL.  The proposed project effectively protects the important habitat values 
of the Lake Earl lagoon system while minimizing the risk to life and property from flood 
hazards. All available information suggests that all pertinent marine resources and 
environmentally sensitive habitat areas will not be significantly adversely affected and/or 
will benefit from the proposed breaching level.  The proposed breaching schedule would 
also allow juvenile salmonids species likely to utilize the lagoon environs for habitat to 
both out-migrate to the ocean and for adult fish to return to spawn.  Breaching events 
would be determined by water level rather than calendar date and would closely mimic 
the true variability of the natural breaching cycle.  Undertaking the breaching in this 
manner would be consistent with the natural conditions of Lake Earl, is not expected to 
significantly impact either of the listed coho and goby populations as a whole, and 
includes monitoring of these populations and remediation if necessary to protect and 
enhance the biological productivity and habitat values of Lake Earl. Therefore, the 
Commission finds the proposed breaching of Lake Earl as outlined and conditioned 
above, is in conformity with Coastal Act Sections 30230, 30231 and 30233 with regard to 
the maintenance, enhancement, and restoration of habitat values. 
 
5. Conclusions
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The Commission thus finds that the dredging and filling of wetlands is for an allowable 
purpose, that there is no feasible less environmentally damaging alternative, that feasible 
mitigation measures have been provided and the significant adverse environmental 
effects associated with the dredging and filling of coastal waters have been avoided or 
minimized consistent with Sections 30230, 30231, and 30233 of the Coastal Act, and that 
estuarine habitat values will be maintained or enhanced.  Therefore, the Commission 
finds that the proposed development, as conditioned, is consistent with Sections 30230, 
30231 and 30233 of the Coastal Act. 
 
D. Protection of Environmentally Sensitive Areas
 
Coastal Act Section 30107.5 states: 
 

‘Environmentally sensitive area’ means any area in which plant or animal 
life or their habitats are either rare or especially valuable because of their 
special nature or role in an ecosystem and which could be easily disturbed 
or degraded by human activities and developments. 

 
Coastal Act Section 30240 states: 
 

(a) Environmentally sensitive habitat areas shall be protected against 
any significant disruption of habitat values, and only uses dependent on 
those resources shall be allowed within those areas. 

 
(b) Development in areas adjacent to environmentally sensitive 
habitat areas and parks and recreation areas shall be sited and designed 
to prevent impacts which would significantly degrade those areas, and 
shall be compatible with the continuance of those habitat and recreation 
areas. 

 
The Coastal Act also sets forth a variety of policies for protecting biological resources in 
environmentally sensitive areas, other than wetlands, that provide habitat for easily 
disturbed or vulnerable plant and animal species (i.e., threatened, endangered, or special 
status species), such as those non-aquatic organisms that utilize the lands adjoining Lake 
Earl/Talawa not previously discussed in Findings Section IV.C above.  Development 
within ESHA is limited to resource dependent uses that do not degrade the ESHA.  In 
addition, Section 30240(b) requires that development adjacent to environmentally 
sensitive habitat areas, including wetlands, and parks and recreational areas, be sited and 
designed to prevent impacts that would significantly degrade the ESHA, and be 
compatible with the continuance of, both environmentally sensitive habitat areas and 
parks and recreational areas.  
 
1. Threatened, Endangered, and Special Status Species 
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A total of two species of terrestrial plant and animal species are formally listed or have 
candidacy as either “endangered,” or “threatened,” species or represent “species of 
special concern” under the Federal (FESA) and California (CESA) Environmental 
Species Acts.  Table 2 below, summarizes the status of these species: 
 
Table 3: Environmentally Sensitive Terrestrial Plant and Animal Species That 

May Occur in the Lake Earl/Talawa Area  

Taxonomic Name Common Name Federal / State ESA Status
Charadrius alexandrinus 
nivosus 

Western Snowy Plover FT 

Phacelia argentea Sand Dune Phacelia CNPS “1B” 
Legend: FT – FESA “Threatened” 
  CNPS “1B” – California Native Plants Society “1B” Listing7

 
1. Threatened, Endangered, and Special Status Species 
 
Western Snowy Plover – Federally Listed as Threatened:  In addition to the listed species 
dependent on the wetland environment of Lake Earl as discussed above in Findings 
Section IV.C.1, the proposed development has the potential to affect the terrestrial habitat 
of the western snowy plover, a federal threatened species and the sand dune phacelia, a 
qualified candidate species for listing as a threatened or endangered plant under the 
California Endangered Species Act.  The foraging and general habitat requirements of the 
western snowy plover appear to be largely unaffected by water level in the lagoons, since 
they are associated more closely with the beach and outer dunes than with the lagoon 
waters and shoreline or the denuded breaching site. Although plovers might benefit 
indirectly from increased resource availability resulting from a greater production within 
the lagoon associated with a higher average water elevations, because the species is more 
closely associated with the beach and outer dunes, the species does not appear likely to 
benefit directly or be disproportionately harmed by breaching the lagoon proper.  
However, breaching of Lake Earl requires the use of heavy machinery on the beach at the 
breach site. Western snowy plovers are documented to nest seasonally in the breaching 
area and near the beach access ways. These nests can be easily impacted by vehicle or 
foot traffic.  
 

                                                 
7  Pursuant to the Native Plant Protection Act and the California Endangered Species Act, 

plants appearing on the California Native Plant Society’s “List 1B” meet the definition as 
species eligible for state listing as a rare, threatened, or endangered plant.    List 1B plants 
are defined as “rare plant species vulnerable under present circumstances or to have a 
high potential for becoming so because of its limited or vulnerable habitat, its low 
numbers of individuals per population (even though they may be wide ranging), or its 
limited number of populations.” 
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Coastal Act Section 30240(a) requires that: (1) only resource-dependent uses be allowed 
in environmentally sensitive habitat areas; and (2) environmentally sensitive habitat areas 
be protected against any significant disruption of habitat values.  With regard to the first 
requirement, the project would not entail the introduction of a new use into the sand dune 
habitat area utilized by the snowy plover as no permanent development will be placed in 
the breaching areas and the subject area has been utilized for annually breaching the 
lagoon since at least the late 1980s.  As to the second requirement, the CDFG states that, 
“Because the breaching process occurs outside the period of plover nesting, the 
Department has concluded that the effect will not cross a known threshold of significance 
for this species (i.e., the potential for temporary wintertime disturbance is not 
environmentally significant).” However, this statement is only accurate if the breaching is 
conducted outside of the plover’s March 15 to September 15 nesting season for north 
coastal California.  While the likely timeframe in which most breaching would be 
expected to be undertaken (December through mid-February) would fall outside of the 
plover’s nesting season in the project region, the applicant’s have nonetheless requested 
authorization to breach as early as September 1. Therefore, to avoid any significant 
disruption of habitat values, the Commission attaches Special Condition No. 3.  Special 
Condition No. 3 requires that the breaching not occur before September 16, rather than 
begin as early as September 1 as proposed by the applicants, to better coincide with the 
end of the western snowy plover nesting season. By limiting the dates of the breaching to 
after September 16, there is little likelihood of a significant disruption of habitat values 
for nesting birds which may have been occupying areas needed for transporting 
equipment and personnel through to the breaching site. Therefore, the Commission finds 
the proposed breaching of Lake Earl as conditioned above shall protect the biological 
productivity and habitat values of Lake Earl area for western snowy plovers in 
conformity with Coastal Act Section 30240(a). 
 
Sand Dune Phacelia,– CNPS List 1B Sate Candidate Rare, Threatened, or Endangered: 
No plant species that are listed as rare, threatened, or endangered under the state or 
federal Endangered Species Act occur at or near the Lake Earl Wildlife Area. However, 
one terrestrial species that is considered as environmentally sensitive by the California 
Native Plant Society (CNPS) are known to occur in the project vicinity.  The 
Commission notes that that sand dune phacelia inhabitants the vegetated dune lands well 
removed from the breaching site and are not affected by the breaching operations of the 
resulting level of the lagoon. 
 
2. Adjacent Parks and Recreational Areas
 
Section 30240(b) also requires that development be sited and designed to prevent impacts 
which would significantly degrade parks and recreational areas and shall be compatible 
with the continuance of parks and recreational areas.  The project site vicinity contains a 
variety of public parkland and recreational areas.  As discussed further in Findings 
Section IV.B.1 above, intermingled with the CDFG’s wildlife area are lands within the 
boundaries of Tolowa Dunes State Park( TDSP).  With respect to these neighboring 
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parklands, the breaching program has been developed as part of an overall management 
plan for the Lake Earl Wildlife Area (LEWA), and includes plan modules addressing area 
parkland and recreational facilities issues.  The plan includes provisions for the 
development of appropriate levels of recreational facilities within the LEWA for such 
activities as hunting, fishing, bird-watching, recreational boating, and hiking, and 
identifies a land exchange program to establish a more appropriate boundary between the 
LEWA and TDSP that would be more in keeping with the differing management 
objectives for these two areas. 
 
In addition, the County of Del Norte provides several coastal access facilities at road 
termini within the Pacific Shores Subdivision and along the eastern shore of Lake Earl.  
Several of these sites are used extensively for launching boats on Lake Earl.  Although 
the lower extent of these County areas may become inundated when the lagoon reaches 
levels greater than +8′ MSL, this flooding does not preclude their use for boat launching 
and does not significantly degrade any developed support facilities, such as developed 
parking areas. 
 
Therefore the Commission finds that the project has been sited and designed to prevent 
impacts which would significantly degrade parks and recreational areas, and would be 
compatible with the continuance of those areas, consistent with Coastal Act Section 
30240(b). 
 
3.  Conclusions
 
Therefore, the Commission finds the proposed development, as conditioned to require: 
(1) the incorporation of the results of consultations on the direct, indirect, and cumulative 
impacts on listed endangered and threatened species and other sensitive species and 
habitats within the breaching program; (2) a limitation on the commencement of the 
breaching season until September 16 to avoid significant disruption to the habitat values 
of nesting western snowy plovers; and (3) a prohibition on breaching if brown pelicans 
are within 200 feet of the breaching site, along with the incorporation of the hazing of 
brown pelicans and other common waterfowl during breaching, would protect the 
biological productivity and habitat values of Lake Earl and prevent impacts that would 
significantly degrade adjoining parks and recreational areas, and be compatible with the 
continuance of such areas, in conformity with Coastal Act Section 30240. 
 
E. Hazards. 
 
Coastal Act Section 30253 states in relevant part: 
 

New development shall: (1) Minimize risks to life and property in areas of 
high geologic, flood; and fire hazard. (2) Assure stability and structural 
integrity, and neither create nor contribute significantly to erosion, 
geologic instability, or destruction of the site or surrounding area or in 
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any way require the construction of protective devices that would 
substantially alter natural landforms along bluffs and cliffs. 

 
1. Minimizing Flood Hazards
 
One of the purposes of the proposed project is to minimize the risk of flooding developed 
areas surrounding the lagoon. Natural breaching typically does not occur until the lagoon 
reaches +12′ to +14′ MSL. At this level, public roads, wells, and septic systems are 
threatened.  Breaching the lagoon for flood control purposes at +8′ to +10′ MSL has 
taken place each year since 1987 under emergency and regular coastal development 
permits (see Appendix B). This permit application proposes to continue that practice for a 
five-year period in conjunction with other activities identified within an overall 
management plan for the Lake Earl Wildlife area that specifically includes a mechanical 
breaching module for reducing flood hazards in concert with administering other wildlife 
area activities. Moreover, a planned breaching program more effectively minimizes the 
risks of flooding to life and property than unplanned breaching under a series of 
emergency permits.   
 
 Areas Subject to Flooding 
 
County Roads – Based upon topographic and hydrologic analyses conducted by the 
CDFG during the environmental review of the management plan for the wildlife area, 
approximately 681 lineal feet of County roads, including the maintained and non-
maintained streets within the Pacific Shores subdivision, would be subject to inundation 
commencing at a lagoon water surface elevation of +8′ MSL that could temporarily 
impede traffic.  The degree of inundation on any given segment of roadway varies 
depending upon the actual elevation of the roadway in that location relative to the 
lagoon’s water at that time, and can range from mere saturation of the overlying roadbed, 
to shallow puddling that can be prudently traversed at low vehicular speeds, to water 
depths that prevent safe transit through the submerged roadway section.  These 
potentially affected roadways at the +8′ MSL level include:   
 
• The southern and southwestern portions of the Pacific Shores Subdivision grid of 

developed roads;  
• A segment of Kellogg Road east of Tell Avenue; 
• Lower Lake Road in the vicinity of Russell Creek;  
• The boat launching site and parking/turnaround area at the end of Lakeview 

Drive; and 
• The western end of Buzzini Road below the bluff and its boat launching site and 

parking/turnaround area.  
 
By the time the lagoon waters reach +9.44′ MSL, a total of 22,874 lineal feet, or 
approximately 4⅓ miles of public roadways become inundated.   
 



1-09-047 
COUNTY OF DEL NORTE & CALIFORNIA DEPARTMENT OF FISH AND GAME 
Page 45 
 
 
Lake Earl Shoreline Private Lands – Some privately-owned properties on the south, east 
and northern sides of the Lake Earl/Talawa lagoon become inundated at water elevations 
of +8′ MSL or greater (see Exhibit No. 8).   These lands comprise a total of 
approximately 59.07 acres and consist of lands with Commission-certified land use 
planning and zoning designations for a variety of general agriculture (34 acres), 
commercial (1.8 acres), residential (0.27 acre), and timberland (1.0 acre) uses. The 
majority of these flood-vulnerable private lands are designated as resource conservation 
areas whose zoning regulations limit permissible development generally to resource-
dependent uses such as fish and wildlife management, nature study, hunting and fishing 
and wetland restoration.  The remaining areas are currently in cattle grazing, forage 
production, or in open space uses.  By the time the lagoon waters reach +9.44′ MSL, a 
total of 144.7 acres of private lands become inundated.  All habitable residential 
structures are located above the +10′ MSL elevation.  Furthermore, in commenting on the 
environmental impact report prepared for the Lake Earl Wildlife Area management plan, 
the North Coast Regional Water Quality Control Board indicates that no evidence exists 
that lagoon surface elevations up to +10′ MSL would result in onsite septic system 
failures or domestic well contamination on these or other private lands. 
 
Pacific Shores Subdivision – The Pacific Shores Subdivision is located north of Lake 
Talawa, south of Kellogg Road, and generally between Lake Earl and the Pacific Ocean 
(Exhibits No.3 & 4). The Pacific Shores Subdivision was approved and recorded in 1963, 
nearly a decade before voter approval of the 1972 Coastal Initiative. Pacific Shores has 
1,524 lots on 1,486 acres. Approximately 27 miles of paved roads were constructed 
shortly after the subdivision was approved. However, except for the road system, the 
subdivision remains essentially undeveloped. Only the main access road and certain 
collector side roads have been maintained (e.g., vegetation clearing of rights-of-way, 
minor drainage improvements and repairs). One permanent residence has been developed 
within the bounds of the subdivision.  The residence was developed prior to the 1972 
Coastal Initiative (Proposition 20) and thus did not require a coastal development permit. 
This dwelling is located in the interior of the subdivision and is not affected by the water 
levels within the lagoon.  No single-family residences have been proposed or constructed 
within the subdivision, although several mobilehomes, recreational vehicles, and other 
more transient encampment structures have been placed on approximately two dozen 
Pacific Shores lots without the securement of coastal development permits.  The 
Commission’s Statewide Enforcement Unit is conducting ongoing investigations to 
resolve these violations.   
 

None of the water wells that could be impacted by water elevations above +10′ MSL are 
located within the Pacific Shores subdivision.  In 1971, as delegated under the Federal 
Clean Water Act and the Porter-Cologne Water Quality Act (CWC §13000 et seq.), the 
California Regional Water Quality Control Board adopted requirements for individual 
onsite sewage disposal “septic” systems.  These siting and construction requirements 
include minimum vertical and horizontal separation between septic systems and the 
highest anticipated surface and groundwater, respectively, and maximum percolation 
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rates for soils beneath septic system leach fields.  The majority of the land area within the 
subdivision can be characterized as a coastal dune system, interspersed with emergent, 
scrub-shrub, and palustrine wetlands, that form a mosaic of environmentally sensitive 
habitats for a wide assortment of threatened, endangered, and/or rare plants and animals.  

Because of the shallow water table and the rapid percolation rate associated with the 
sandy soils that underlie the area, it is doubtful that requisite approvals could be secured 
for the septic system-based wastewater treatment facilities that would be required to serve 
most if not all such permanent residential development at Pacific Shores.  Alternately, a 
community sewer system could be developed to serve the area.  However, even under a 
theoretical ultimate development scenario involving the full build-out of all of the 
remaining 1,000+ privately-owned lots within the Pacific Shores subdivision that have 
not been purchased by public agencies, with a resulting overall density of only two 
dwellings per acre, assessments for paying the bonded capital improvement indebture 
associated with constructing a publicly-owned wastewater treatment plant, together with 
the pro rata share of fees to generate revenues necessary for the ongoing operation and 
maintenance of such a sprawling system may likely render the option of a community 
sewer system economically infeasible.  

In 1981, the Coastal Commission approved the Coastal Element of the County's General 
Land Use Plan, but denied certification of the Pacific Shores Subdivision area.  The 
Pacific Shores Subdivision then became an area of deferred certification.  The 
subdivision is noted on the County's LUP map as a “Special Study Area.” 

In 1985, the Coastal Commission approved Permit No. 1-85-38 and the creation of the 
Pacific Shores Subdivision California Water District (“Water District”) for purposes of 
assessing its property owners to have special studies prepared regarding the feasibility 
and possible environmental impacts of water and septic system construction.  In July of 
1992, the Water District submitted an application to Del Norte County to amend the 
County Local Coastal Program’s land use plan and zoning code to provide for rural 
residential development within Pacific Shores.  The County determined that as such a 
planning program change would facilitate development that could potentially have 
unmitigated significant adverse environmental effects, the preparation of an 
environmental impact report (EIR) would be required.  A draft was submitted to the 
County in late 1992 and was subsequently rejected for lack of technical information to 
substantiate its findings and conclusions.  Although the District continued to commission 
studies throughout the 1990s, no revised EIR and completed LCP amendment application 
was ever submitted to the County by the Water District. 

Contingent upon future funding, the CDFG through its Wildlife Conservation Board 
continues to be interested in pursuing the purchase of additional lots from willing sellers 
within Pacific Shores.  By December 31, 2008, 779 ½-acre lots comprising an 
approximately 390-acre area have been purchased by the Department. 

According to the Federal Emergency Management Agency’s Flood Insurance Rate Maps 
No. 065025 0025B and C, dated January 24, 1983 and July 3, 1986, 218 of the 1,524 lots 
within the subdivision are susceptible to flooding during a 100-year flood event (+12′ 
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MSL base flood elevation). The applicants predict that 31 lineal feet of access roads and 
approximately 22 acres of lot area within the subdivision would be inundated at the +8′ 
MSL level.  At a water surface elevation of +9.44′ MSL, 21,485 lineal feet of Pacific 
Shores’ access roads and 136 acres of lot area would be potentially affected. 

The Commission notes that the District has, in the past, proposed that the lagoon level be 
managed at +4′ to +5′ MSL to protect property values within the subdivision (see 
Appendix B).  As stated above, only minimal transportation and public utility 
infrastructure has been installed at Pacific Shores since 1963, and only one caretaker’s 
residence has been constructed.  No public water system has been developed to date.  
With the exception of Tell Boulevard and certain key cross-connecting streets, County 
roads within Pacific Shores are not maintained and begin to flood when lagoon water 
levels reach +8′ MSL.  In comparison, at water levels exceeding +10′ MSL, access to lots 
on the periphery of the subdivision can become inaccessible to public safety and 
emergency service first responders.  These factors can result in unfavorable ISO8 risk 
assessment ratings for the properties affected by the lack of these amenities and 
community services, that could compromise the securement of financing and insurance 
for developing and safeguarding permanent residential uses.  
 
Lake Earl Wildlife Area / Tolowa Dunes State Park – As described further in Finding 
Section IV.B.1 above, over 10,000 acres of public lands surround Lake Earl/Talawa 
which are managed co-operatively by the CDFG and the California Department of Parks 
and Recreation, and which comprise the Lake Earl Wildlife Area and Tolowa Dunes 
State Park.  Developed coastal recreational facilities within their combined area consist of 
over 20 miles of hiking trails, including segments of the California Coastal Trail, a walk-
in environmental camp and a horse camp.  Hiking, bicycling and horseback riding are 
permitted on the paths and gravel roads; motorized vehicular use in the area in prohibited.  
All of the developed facilities within the wildlife area and park (i.e., through trails and 
camps) lie at elevations greater than +12′ MSL and would not be affected by the 
breaching of the lagoon as proposed by the applicants.  Non-through trails terminating at 
the lagoon edge become submerged as the water surface rises.  However, this inundation 
does not impede their use for the launching of small watercraft or entry into the lagoon 
for other recreational pursuits, such as swimming or waterfowl hunting. 
 
 Flood Control Benefits of the Proposed Breaching Program 
 
The applicants propose to periodically breach the sandbar between September 1 and 
February 15 when the lagoon elevation is between +8′ and +10” MSL, and again on or 
about February 15 if the lagoon elevation is +5′ MSL or more during the 2010-2011 
through 2014/2015 winter rainy seasons.  The County indicates that breaching at +8′ to 
+10′ MSL allows for some margin of safety (i.e. some additional storage capacity of the 
lagoon) before serious flooding of County roads occurs. At higher elevations, flood 
waters begin to block access to roads such as Kellogg Road that are needed to provide 

                                                 
8   “Insurance Services Office, Inc.”  
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access to emergency vehicles for certain areas.  In addition, breaching on February 15, 
when the lagoon elevation is at least +5′ MSL, is a pre-emptive measure to avoid having 
to breach the lagoon during the spring and summer months in the event of a wet summer.  
 
Both the County and the CDFG prefer to avoid having to breach the lagoon during the 
spring and summer months as breaching during this time of the year is more 
environmentally disruptive. Long shore currents may not be strong enough during the 
spring and summer to close the sandbar and allow the lagoon level to rise. If the sandbar 
is not closed, the lagoon remains very shallow, small, and open to the ocean. As 
discussed further in Findings Section IV.C above, the shallow waters may allow water 
temperatures to rise above optimum levels necessary to maintain salmonids and other 
aquatic organisms and adversely impact wetlands. A smaller lagoon size reduces fishing 
opportunities for the public, and a prolonged exposure to salt waters can adversely affect 
the existing brackish water fauna and flora in the lagoon.  The applicants contend that 
even with an unusually wet summer there is a very low probability that the lagoon will 
need to be breached for flood control purposes during the spring and summer months if 
they are allowed to breach the sandbar on February 15 if the lagoon elevation is 5 feet or 
more above MSL. 
 
Breaching at +8′ to +10′ MSL will substantially reduce the volume of the lagoon from the 
maximum area that would result if the lagoon were allowed to breach naturally at a 
estimated level between +12′ to +14′ MSL or higher. Nevertheless, the applicants’ 
proposal is necessary to prevent significant flooding of County roads and existing 
infrastructure.  By comparison, breaching at the +4′ to +5′ MSL level, as suggested by the 
District and others to protect undeveloped lots from periodic inundation, would reduce 
the surface area of the lagoon from the approximately 4,000 to 4,800 acres proposed by 
the applicants to roughly 2,800 to 3,250 acres, or by approximately 31 percent.  With 
respect to the relative amounts of public road infrastructure that would be affected at the 
differing water surface elevations, Table 4 below, presents a summary comparison of the 
effects of the various flood control management options: 
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Table 4: Potentially Affected Road Lengths at Varying Lagoon Water 

Elevations

Inundated Roadway Length (Linear Feet) Affected Roads 
+4′ 

MSL 
+6′ 

MSL 
+8′ 

MSL9
≅+10′ 
MSL10

+12′ 
MSL 

+14′ 
MSL 

Developed County 
Roads within 
Pacific Shores 

Subdivision 

0 109   31 21,285 32,623 41,474

Other County 
Roads 

301 436 650 1,489 13,656 25, 868

Totals 301 545 681 22,874 46,279 67,342
 
In addition to these comparative roadway impacts, the CDFG estimates that at an +8′ 
MSL level, 72 of the [privately-held lots within the Pacific Shores lots would experience 
some or all of the parcels being inundated from the lagoon waters.  In comparison, at the 
+9.44′ MSL level  reviewed in the FEIR, 356 lots would be affected by the lagoon 
waters.  The Commission notes that with regard to the significance of the degree of 
flooding hazard at either the proposed +8′ MSL level or the higher +9.44′ MSL level, (1) 
none of these affected lots are physically developed with approved residential dwellings; 
and (2) none of the affected roadways are needed to provide access to developed areas or 
to provide needed access for emergency vehicles.  Thus, the flooding effects are 
insignificant.  Therefore, although physical property and access thereto may become 
inundated for relatively short periods during the year, the project as conditioned 
minimizes the risks to life and property in areas of high flood hazard consistent with the 
requirements of Section 30253. 
 
Therefore, the Commission finds that the +8′ MSL breaching threshold level that has 
been proposed by the applicants will maintain the greatest area of aquatic and wetland 
habitats as well as maintain the summer water quality necessary to support associated fish 
and wildlife, while complying with the direction of Coastal Act Section 30253(1) to 
“minimize risks to life and property in areas of high geologic, flood and fire hazard.”   
 
2. Geologic and Flood Hazards at Breaching Site 
 
 Breaching the sandbar creates a temporary safety hazard to beach users and people using 
small watercraft, such as canoes or kayaks, within close proximity to the breaching site. 

                                                 
9  Figures  derived from a GIS-based analysis conducted by the CDFG utilizing Department 

of Water Resources topographic data and a review of additional aerial photographs taken 
when the lagoon was at a +8′ MSL level. 

10  Figures  derived from a GIS-based analysis conducted by the CDFG utilizing Department 
of Water Resources topographic data and a review of 1992 aerial photography when the 
lagoon surface elevation was at a +9.44′ MSL level. 
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When breached, water from the lagoon rapidly escapes to the sea with significant force, 
endangering anyone who wanders or paddles too close. Once the water level in the 
lagoon reaches equilibrium with sea level, generally within the first 24 hours following 
the opening of the lagoon, the hazard is abated. Special Condition No. 4 requires the 
applicants’ assumption of risk, waiver of liability and indemnification of the Commission 
that is generally imposed on applicants proposing projects in areas subject to high risk of 
flood, wave and erosion hazard. To protect the public from identified hazards, Special 
Condition 5 requires the applicants to restrict access on the beach and boating access near 
the breach site prior to, during breaching and for a 24-hour period following the end of 
breaching. 
 
The breaching excavation has the potential to instigate lateral erosion of sandbar within 
the channel as lagoon waters drain out and tidal surges pour back through the channel.  If 
continued unchecked for some distance, such erosion could dramatically alter the 
dynamics of the lagoon’s coastal barrier strand and result in impacts to adjoining dune 
areas containing sensitive plant and animal habitat for the Western snowy plover and the 
sand dune phacelia.  However, this lateral erosion of the sandbar reaches an equilibrium 
point after spreading out to a width of approximately 200 feet, at which point further 
lateral erosion ceases and the breach can begin to seal back up over the next days to 
weeks. 
 
 Conclusion 
 
The proposed project effectively protects the important habitat values of the Lake 
Earl/Talawa lagoon system while minimizing the risk to life and property from flood and 
geologic hazards. The Commission therefore finds that the proposed project, as 
conditioned to protect beach users during breaching events, is consistent with Coastal Act 
Section 30253. 
 
F. Archaeological Resources.  
 
Coastal Act Section 30244 states: 
 

Where development would adversely impact archaeological or 
paleontological resources as identified by the State Historic Preservation 
Officer, reasonable mitigation measures shall be required. 

 
The native Tolowa people lived adjacent to the lagoon prior to European settlement of the 
region commencing in the 1850s. Previous archaeological surveys conducted in the Lake 
Earl area have documented Tolowa sites at numerous locations around the lagoon above 
the +10′ MSL elevation. 
 
The Tolowa Nation, an organization representing approximately 40 Tolowa people, 
expressed concerns during the public hearings on CDP Application Nos. 1-94-49 and 1-
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97-076 in September 1996 and March and May 1999 that burial grounds and other 
Tolowa archaeological sites are flooded at lagoon levels exceeding +4′ MSL and 
therefore advocate management at or below that level. To date, the location of Tolowa 
archaeological sites alleged to be situated along the lagoon margins and/or in other low 
lying areas has not been disclosed or documented. However, the Elk Valley Rancheria 
Tribal Council, and the Smith River Rancheria, representing together approximately 
1,000 Tolowa people, have expressed their support for the Department's proposal to 
manage the lagoon at +8′ MSL or higher levels, and disagree with the assertion that 
Tolowa archaeological sites are threatened by flooding at levels greater than +4 feet MSL 
(see Exhibit No. 12, pages 9-11)   
 
Often cited by the parties voicing concerns over the potential impacts to cultural 
resources including archaeological materials, is the cultural resources investigation 
performed as part of the Corps Lake Earl Intensive Habitat Study (J. Roscoe in Tetra 
Tech, Inc., October 1999).   This report concluded that archaeological resources would 
not be affected at lagoon surface levels of +6′ MSL or lower.   
 
However, in a subsequent study conducted on behalf of the Smith River and Elk Valley 
Rancherias entitled Tolowa Cultural Sites and Lakes Earl and Talawa in Del Norte 
County California (Janet P. Eidsness, July 16, 2002), based on compiled field 
observations and investigations the report concluded, counter to the allegations made by 
Tolowa Nation and others, that: 
 

The measured site and other geographic feature elevation data obtained by 
this study (Table 1) indicate that the most sensitive site features are 
located above 15 ft AMSL.  A high lake stand at 8 to 10 feet AMSL 
appears to be reasonable for avoiding impacts to the more sensitive site 
areas.  [Parenthetic in original; emphasis added. 

 
Thus, by breaching the Lake Earl/Talawa lagoon between +8′ and +10′ MSL, potentially 
significant adverse impacts to archaeological resources would be avoided.  However, 
while these resources would not be either inundated or subject to direct erosion 
associated with the proposed managed lagoon levels, both the Roscoe and Eidsness 
reports conclude that wave action associated with higher water elevations likely would 
lead to increased erosion around low-lying archaeological sites that could overtime 
undermine and cumulatively impact these resources. With respect to other appropriate 
mitigation to offset the potential damage of cultural resources located above the proposed 
managed lagoon surface elevations that might result from wind and wave erosion at their 
bases, the Eidsness report states : 

 
Regardless of which lake level elevation is selected, systematic monitoring 
of site conditions will be necessary to objectively measure and document 
cultural resources… Should site monitoring reveal changes in site 
conditions relating to erosion or other factors, management actions to 
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reduce or mitigate such efforts will then need to be considered and 
implemented in consultation with the appropriate landowners and agencies 
and consistent with Federal and/or State historic preservation laws.  Site 
protection measure that may be considered depending upon the severity of 
impact threat or damage might include: establishing barriers to prohibit 
access to cultural resources, such as fences, geotechnical fabrics, rip-rap or 
covering with fill; constructing more formidable engineered structures to 
stabilize or reduce erosion of sites; or archaeological data recovery (a last 
report).  [Parenthetics in original; emphasis added.]  

 
Thus, to continue to prevent potential cumulative damage to archaeological resources, the 
Commission attached Special Condition No. 9 to CDP No. 1-00-057.  Special Condition 
No. 9 required that the applicants continue to prepare and submit for the review of the 
Executive Director, annual monitoring reported prepared consistent with an approved 
archaeological resources monitoring plan (see Exhibit No. 17), developed in consultation 
with appropriate federal, state, and local agencies, for conducting photographic 
monitoring, recordation of observations of site conditions, and the identification of 
management actions to be taken to stabilize and reduce erosion at known cultural sites to 
protect archaeological resources from impacts associated with breaching the lagoon.  In 
November 2005, the archeological monitoring plan was submitted and subsequently 
approved.  Monitoring reports and subsequent correspondence from the Department of 
Fish and Game documented that with regard to the potential impacts to the cultural sites, 
that no significant bank erosion had occurred from managing lagoon waters at the +8′ to 
+10′ MSL elevations.  The Commission finds that it is important to continue such 
monitoring over the life of the current breaching permit to ensure that current information 
on the effects, or lack thereof, of the breaching program on the erosion of cultural sites 
when the breaching protocols are reevaluated in 2015 as part of a new round of permit 
applications to the Corps and the Commission for continued flood control management 
breaching.  Therefore, the Commission attaches Special Condition No. 9 which 
reimposes the monitoring requirements. 
 
Therefore, the Commission finds the breaching proposal as conditioned to include the 
participation in the monitoring program recommended in the cultural resources study is 
consistent with Coastal Act Section 30244. 
 
G. Conversion of Agricultural Lands. 
 
Section 30113 of the Coastal Act defines “prime agricultural land” as follows:  
 

‘Prime agricultural land’ means those lands defined in paragraph (1), (2), 
(3), or (4) of subdivision (c) of Section 51201 of the Government Code. 

 
Cited California Government Code Section 51201 at paragraphs (1) through (4) of 
subdivision (c) reads as follows: 
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(1) All land that qualifies for rating as class I or class II in the Natural 
Resource Conservation Service land use capability classifications. 
(2) Land which qualifies for rating 80 through 100 in the Storie Index 
Rating. 
(3) Land which supports livestock used for the production of food and 
fiber and which has an annual carrying capacity equivalent to at least one 
animal unit per acre as defined by the United States Department of 
Agriculture. 
(4) Land planted with fruit- or nut-bearing trees, vines, bushes or 
crops which have a nonbearing period of less than five years and which 
will normally return during the commercial bearing period on an annual 
basis from the production of unprocessed agricultural plant production 
not less than two hundred dollars ($200) per acre. 

 
Coastal Act Section 30241 states: 
 

The maximum amount of prime agricultural land shall be maintained in 
agricultural production to assure the protection of the areas agricultural 
economy, and conflicts shall be minimized between agricultural and urban 
land uses through all of the following: 

 
(a) By establishing stable boundaries separating urban and rural 
areas, including, where necessary, clearly defined buffer areas to 
minimize conflicts between agricultural and urban land uses. 
 
(b) By limiting conversions of agricultural lands around the periphery 
of urban areas to the lands where the viability of existing agricultural use 
is already severely limited by conflicts with urban uses or where the 
conversion of the lands would complete a logical and viable neighborhood 
and contribute to the establishment of a stable limit to urban development. 
 
(c) By permitting the conversion of agricultural land surrounded by 
urban uses where the conversion of the land would be consistent with 
Section 30250. 
 
(d) By developing available lands not suited for agriculture prior to 
the conversion of agricultural lands. 
 
(e) By assuring that public service and facility expansions and 
nonagricultural development do not impair agricultural viability, either 
through increased assessment costs or degraded air and water quality. 
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(f) By assuring that all divisions of prime agricultural lands, except 
those conversions approved pursuant to subdivision (b), and all 
development adjacent to prime agricultural lands shall not diminish the 
productivity of such prime agricultural lands. 

 
Coastal Act Section 30242 states: 
 

All lands suitable for agricultural use shall not be converted to 
nonagricultural uses unless (1) continued or renewed agriculture is not 
feasible, or (2) such conversion would preserve prime agricultural land or 
concentrate development consistent with Section 30250. Any such 
permitted conversion shall be compatible with continued agricultural use 
on surrounding lands. 

 
Coastal Act Section 30241 requires that the maximum amount of prime agricultural land 
be maintained in agricultural production to assure the protection of an area’s agricultural 
economy and that conflicts between agricultural and urban land uses be minimized.  The 
policy sets forth a variety of methods for achieving these goals, including assuring that 
nonagricultural development does not impair agricultural viability and that all 
development adjacent to prime agricultural lands does not diminish the productivity of 
such prime agricultural lands. 
 
With respect to maintaining the maximum amount of “prime agricultural land,” as stated 
in Footnote C of Table F.2-1 of the Final EIR, the 34 to 134 acres of privately-owned 
agricultural lands that would be inundated at lagoon water surface levels between +8′ and 
+9.44′ MSL are stated as including “both ‘prime’ and ‘general’ agricultural land” (see 
Exhibit Nos. 6 and 10).  These figures were derived generically from the County of Del 
Norte’s Geographic Information System mapping.  However, by reporting the amount of 
land potentially inundated by the proposed breaching program as including both general 
and prime agricultural lands areas within the same value, confusion is raised as to the 
exact amount of prime agricultural land that would be affected by the development. 
 
A close examination of the County’s certified land use plan and zoning maps for the Lake 
Earl planning area reveals that the extent of those lands designated as prime agricultural 
lands, particularly those situated on the southside of Buzzini Road are portrayed as 
extending to within approximately 330 to 660 feet of shoreline Lake Earl at a +4′ MSL 
elevation.  However, when compared with detailed 2-foot contour interval topographic 
maps within the Draft Intensive Habitat Study prepared for under contract for the U.S. 
Army Corps of Engineers (Tetra Tech, Inc. October 1999), an approximately six-foot 
escarpment is shown to exist between the shoreline of the lagoon as exposed at the 
roughly +4′ MSL surface level and the gently sloped to flat terrace to the east containing 
the subject pasturelands.  This heavily shrub-covered area appears to correspond to the 
above-described 330- to 660-foot-wide transitional area between the lagoon’s +4′ MSL 
shoreline and the edge of the designated prime agricultural lands.   Accordingly, based 
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upon this information, the proposed project at the upper end of the requested elevation 
range in which breaching of the lagoon would be undertaken would only result in water 
surface levels that would extend to the outer boundary of prime agricultural lands and 
would not result in their inundation. 
 
In regard to the requirements of Section 30241 that all development adjacent to prime 
agricultural lands not diminish the productivity of such adjoining prime agricultural 
lands, where such lands adjacent to prime agricultural lands are saturated by higher 
lagoon levels, grazing uses could be disrupted, at least temporarily.  Should water not 
recede within a short time, upland pasture grasses could be lost, reducing the amount of 
land available for livestock grazing.  Persistent saturated ground conditions can also put 
cattle at risks of developing hoof-rot or other maladies associated with chronically mired 
pasture conditions.  However, given that: (1) the areas immediately adjoining the subject 
prime lands would only be inundated during the wet season of the year when the fields 
would already be saturated from rainfall downpours; (2) there is a generally a short 
period of time when the surface of the lagoon is between +8′ and +10′ MSL; and (3) the 
applicants have proposed to breach the lagoon before the lagoon’s water levels would 
reach +10 MSL feet when such potential saturation of the adjoining prime agricultural 
lands would occur, the potential for the proposed project to diminish the productivity of 
prime agricultural lands is viewed as insignificant.  
 
Therefore, the Commission finds that that the subject program for breaching Lake 
Earl/Talawa at levels between +8′ and +10′ MSL would not significantly interfere with 
the maintenance in agricultural production of prime agricultural lands and would not 
diminish the productivity of such adjoining prime agricultural as required under Section 
30241 of the Coastal Act. 
 
Coastal Act Section 30242 requires that all lands suitable for agricultural use not be 
converted to nonagricultural uses unless continued or renewed agriculture is not feasible 
or in doing so such a conversion would preserve prime agricultural land or result in a 
concentrated development pattern. In addition, any such permitted conversion must be 
found to be compatible with continued agricultural use on surrounding lands. 
 
As discussed above, the lagoon has been artificially breached for at least the past 
approximately 140 years, originally to increase available grazing lands. Although 
consistent records were not maintained during most of this period, it is generally accepted 
that prior to 1987, the lagoon was breached at a lower level than is proposed by the 
applicants. Since 1991, the CDFG has purchased significant acreage of low-lying lands, 
mostly pasture, surrounding the lagoon as part of the Lake Earl Wildlife Area. Based on a 
recent assessment of aerial photographs as reflected in the Final EIR response to 
comments, approximately 138 acres of grazing land are still in private ownership below 
the +9.44′ MSL elevation.  
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Mechanically breaching the lagoon at +8′ to +10′ MSL will prevent the inundation of 
grazing lands that would be flooded when the lagoon water surface levels reaches +12 to 
+14′ MSL under natural conditions. Therefore, though the proposed project is not 
designed to maximize available pasture, it would prevent the loss of agricultural lands 
that otherwise would be flooded.  Furthermore, the proposed project does not involve the 
conversion of agricultural lands to another use such as residential development. Rather, 
the project will maintain these lands in their current state. Thus, the Commission finds 
that the proposed project will not cause the conversion of agricultural lands to non-
agricultural uses and is compatible with continued agricultural use on surrounding lands 
in conformance with Coastal Act Section 30242. 
 
H. Public Access and Coastal Recreation. 
 
Coastal Act section 30210 states: 
 

In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent 
with public safety needs and the need to protect public rights, rights of 
private property owners, and natural resource areas from overuse. 

 
Coastal Act section 30211 states: 
 

Development shall not interfere with the public's right of access to the sea 
where acquired through use or legislative authorization, including, but not 
limited to, the use of dry sand and rocky coastal beaches to the first line of 
terrestrial vegetation. 

 
Section 30212 (a) in part states: 
 

Public access from the nearest public roadway to the shoreline and along 
the coast shall be provided in new development projects ... 

 
Coastal Act section 30214(a) states: 
 
(a) The public access policies of this article shall be implemented in a manner 

that takes into account the need to regulate the time, place, and manner of 
public access depending on the facts and circumstances in each case 
including, but not limited to, the following: 

 
(1)  Topographic and geologic site characteristics. 
  
(2)  The capacity of the site to sustain use and at what level of intensity. 
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(3)  The appropriateness of limiting public access to the right to pass 
and repass depending on such factors as the fragility of the natural 
resources in the area and the proximity of the access area to 
adjacent residential uses. 

 
(4)  The need to provide for the management of access areas so as to 

protect the privacy of adjacent property owners and to protect the 
aesthetic values of the area by providing for the collection of litter. 

 
Section 30210 of the Coastal Act requires that maximum public access shall be provided 
consistent with public safety needs and the need to protect natural resource areas from 
overuse.  Section 30212 of the Coastal Act requires that access from the nearest public 
roadway to the shoreline be provided in new development projects except where it is 
inconsistent with public safety, military security, or protection of fragile coastal 
resources, or adequate access exists nearby.  Section 30211 requires that development not 
interfere with the public’s right to access gained by use or legislative authorization.  
Section 30214 of the Coastal Act provides that the public access policies of the Coastal 
Act shall be implemented in a manner that takes into account the capacity of the site and 
the fragility of natural resources in the area.  In applying Sections 30210, 30211, 30212, 
and 30214, the Commission is also limited by the need to show that any denial of a 
permit application based on these sections, or any decision to grant a permit subject to 
special conditions requiring public access, is necessary to avoid or offset a project's 
adverse impact on existing or potential access. 
 
The breaching site is located between the first public road and the sea. Therefore, the 
Commission must consider whether requiring public access is appropriate in this case. 
The proposed breaching activity does not require the provision of any new public access 
under Section 30212(a)(2) as adequate public access exists nearby, to and along adjacent 
beaches, and to the lake waters.  
 
Sections 30210-30214 require that the public access policies be implemented in a manner 
that takes into account public safety and the protection of fragile coastal resources.  The 
project will cause some interference with public access along the beach and boating 
access near the breach site when the lake waters are periodically released into the Pacific 
Ocean. The breaching creates a hazard for those who venture too near the breach site as 
the water from the lakes rapidly discharges through the breach with terrific force. 
Therefore, the Commission attaches Special Condition No. 5, which requires the 
applicants to restrict public access to all land areas within 500 feet of the breaching 
location 12 hours prior to breaching, during the 24-hour breaching operation, and for 24 
hours afterwards. The condition also restricts boating access within 300 yards of the 
breach site during the same period.  However, Special Condition No. 5 precludes closure 
of the breaching site for any period of time in excess of 24 hours and requires that any 
temporary signs or barriers used to close the breaching site must be removed within 36 
hours of the breaching 
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As conditioned, the temporary 60-hour period of interference of public access associated 
with the breaching will pose no significant or lasting adverse impacts on public access or 
recreational beach use.  Furthermore, breaching the sand bar when the lake elevation is at 
+8′ to +10′ MSL rather than at higher lake elevations, will result in a shorter period of 
time that boat launching ramps and other public access facilities scattered around the 
lakes are unusable due to high water conditions. The Commission therefore finds that the 
project, as conditioned, is consistent with the public access and recreational policies of 
the Coastal Act. 
 
I. Visual Resources. 
 
Section 30251 of the Coastal Act states: 
 

The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance.  Permitted development 
shall be sited and designed to protect views to and along the ocean and 
scenic coastal areas, to minimize the alteration of natural land forms, to 
be visually compatible with the character of surrounding areas, and, 
where feasible, to restore and enhance visual quality in visually degraded 
areas.  New development in highly scenic areas such as those designated 
in the California Coastline Preservation and Recreation Plan prepared by 
the Department of Parks and Recreation and by local government shall be 
subordinate to the character of its setting. 

 
In addition, Section 30240(b) of the Coastal Act states that: 
 

Development in areas adjacent to environmentally sensitive habitat areas 
and parks and recreation areas shall be sited and designed to prevent 
impacts which would significantly degrade those areas, and shall be 
compatible with the continuance of those habitat and recreation areas. 

 
The project will affect public views in two ways: (1) the side-casting of sandbar materials 
on the sides of the channel excavated to breach the lagoon channel would form berms 
that could partially obstruct views to and along the ocean and scenic coastal areas from 
various public vantage points in the proximity to the breaching site for a temporary 
period of time; and (2) the breaching of the lagoon barrier strand would entail the 
significant alteration of a natural landform and will lower the water level of the estuary 
exposing submerged areas that would change the visual characteristics of the lagoon 
shoreline.  However, none of these impacts would result in a significant impairment of 
scenic resources, for the following respective reasons: (1) the bermed sand materials 
would only extend to heights of between four to five feet and will quickly winnow away 
in tidal actions in a few days following the breaching of the lagoon as the breaching 
channel widens and is planed-down in the surf; and (2) the alteration of the sandbar and 
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lagoon shoreline landforms would result if the lagoon were allowed to fill to higher levels 
and breach naturally.   
 
The resulting appearance of the formerly submerged estuarine margins would appear as a 
horizontal band of sandy substrate and exposed aquatic vegetation that would blend in 
hue and color with the former shoreline and the lagoon waters at their new levels.  
Although the differences in lagoon levels and the appearance of the shoreline may be 
noticeable to hikers and other users of the parklands and recreational facilities in and 
around the lagoon, the change in appearance will not be out of character with the 
surroundings and would likely enhance the outdoor recreational experience by providing 
the opportunity to view the dynamic changes in the environment of a coastal lagoon 
system when in a breached state. 
 
Therefore, given its temporary and transient nature, and the fact that the proposed 
breaching activity will not significantly alter scenic public views at Lake Earl, the 
Commission finds that this project is consistent with Sections 30251 and 30240(b) of the 
Coastal Act. 
 
 
J. Permit Approval  Does Not Result in the Uncompensated Taking of  
Property. 
 
As discussed above in Findings Sections IV.C through K, the proposed development is 
consistent with applicable Chapter 3 policies of the Coastal Act.  These Coastal Act 
policies include Sections 30230, 30231, 30233, 30240, 30253, 30244, 30241, 30242, 
30211, 20214, 30221, and 30251 regarding the protection and enhancement of marine 
resources and coastal water quality, permissible dredging, diking, and/or filling of 
wetlands, the protection of environmentally sensitive habitat areas, minimization of 
flooding and geologic hazards, and the preservation and inclusion of reasonable 
mitigation measures for protecting archaeological resources, agricultural lands, coastal 
access and recreational opportunities, and visual resources respectively.  Accordingly, the 
Coastal Act authorizes project approval.   
 
However, the Commission is also governed by Section 30010, which it has interpreted to 
precludes the authority to grant or deny a coastal development permit in a manner that 
will take or damage private property for public use, without the payment of just 
compensation.  Therefore, in its review of coastal development permit applications the 
Commission examines whether the proposed development has been designed to 
maximize consistency with Coastal Act while not depriving any property owners of 
interests that would require compensation.  This determination is made a on case-by-case 
basis depending on the circumstances of each proposed development and is made 
pursuant to the applicable legal standards for determining whether a compensable 
"taking" will otherwise occur. 
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In commenting on the environmental documentation prepared by CDFG for the proposed 
breaching project, several owners of properties surrounding the Lake Earl/Talawa basin 
alleged that allowing the lagoon levels to rise where its waters would extend onto private 
parcels, particularly those within the Pacific Shores subdivision, would represent a form 
of taking of property for public purposes.   
 
Initially, the Commission finds that it is reviewing an application for a coastal 
development permit and is not the public agency that determined or will carry out the 
proposed lake management practices that are contained in the proposed development.  
Even assuming that the proposed development will cause harm to any private property, 
the Commission is not a proximate cause of any such purported harm.  The Commission 
also notes that the proposed development is effectively a continuation of the breaching 
practices that have taken place for approximately 23 years and that similar "takings" 
claims have previously been present in the consideration of other permit items before the 
Commission. 
 
In responding to comments submitted by the attorney representing the Pacific Shores 
Water District during the review of CDP Application No. 1-97-075 in May 1999, an 
allegation was made that the flooding of private properties within the Pacific Shores 
Subdivision constituted a uncompensated taking of property.  In response, Commission 
staff noted that the Commission’s role in considering the issuance of a coastal 
development permit application for a particular development project was limited to 
reviewing the application for its consistency with the policies of the Coastal Act.  
Deferring to information submitted by the applicant, these findings for permit approval 
incorporate a letter from the CDFG’s legal counsel substantiating that the flooding of the 
Pacific Shores lots did not constitute such a taking (Joseph Milton, Esq., October 8, 
1998).  Salient points to substantiate the legal opinion put forth in Mr. Milton’s 
correspondence included: 
 
• A substantial causal relationship must be established between the effects of the 

proposed development and the alleged injuries to properties that excluded other 
forces that would have separately caused the alleged injuries, as required in Belair 
v. Riverside County Flood Control District (1988) 47 Cal.3d 550, 559, as affirmed 
in Bunch v. Coachella Valley Water District (1997) 15 Cal.4th 432.   

  
• The allegation that the project is somehow causing the flooding is not borne out 

by the fact that the Lake Earl/Talawa barrier lagoon would, on its own and 
without any human interaction, fill to levels equal to and exceeding the maximum 
water surface elevation of the proposed flood management program and inundate 
the subject private lands as part of its natural hydrologic cycle. 

 
• The allegation that the CDFG’s “past and present actions” has structured its flood 

control management parameters for the purpose of flooding unimproved private 
properties within Pacific Shores to negatively affect their fair market value, as 
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based on appraisals that would in part consider their potential developability for 
their original intended use (rural residential homesites), so that such properties 
could be acquired through eminent domain proceedings at less than fair market 
prices does not consider that: (1) other more pronounced impediments to 
development exist that exert more significant effects on their valuation (i.e., the 
absence of developed and maintained transportation, community service, and 
public utility infrastructure); and (2) the subdivision lots were platted in 1963 and 
the Department only became involved in the management of the surrounding 
wildlife area and related acquisition programs since 1979, whereby in the 15-year 
period between these milestones, no appreciable development occurred. 

 
This analysis provided by CDFG’s legal staff is reinforced by discussion in Findings, 
Section IV.E1 regarding the inundation impacts of the proposed development and the 
infrastructure and land use constraints that could preclude any development of the private 
parcels.  For all of these reasons, the Commission finds that approving the subject coastal 
lagoon breaching flood control development would not constitute the granting of a permit 
in a manner which will take or damage private property for public use, without the 
payment of just compensation therefor, consistent with Section 30010 of the Coastal Act. 
 
 
K. U.S. Army Corps of Engineers Review. 
 
On February 25, 2005, the U.S. Army Corps of Engineers (USACOE) issued Permit No. 
27850N, pursuant to the Federal Clean Water Act (33 USC §1341) for a period of ten 
years, expiring on February 15, 2015.  To ensure that the project approved by the Corps 
is the same as the project authorized herein, the Commission attaches Special Condition 
No. 7 that requires the permittees to: (1) conduct the breaching program consistent with 
the USACOE permit; and (2) incorporate any changes or modifications required by the 
Corps only after the permittees obtain any necessary Commission-approved amendment 
to this permit. 
 
L. California Environmental Quality Act (CEQA)
 
Section 13906 of the Commission’s administrative regulation requires Coastal 
Commission approval of Coastal Development Permit applications to be supported by a 
finding showing the application, as modified by any conditions of approval, is consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA). 
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are any feasible alternatives or feasible mitigation measures available, 
which would substantially lessen any significant adverse effect the proposed development 
may have on the environment. 
 
In July 2004, the California Department of Fish and Game released the Final 
Environmental Impact Report (FEIR) for the Lake Earl Management Plan (SCH No. 
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1989013110).  The FEIR was subsequently adopted by the Fish and Game Commission 
and the County of Del Norte in authorizing discretionary approvals of the fish and 
wildlife and flood control program components set forth under the management plan. 
 
The Commission incorporates its findings on Coastal Act consistency at this point as if 
set forth in full, including all associated environmental review documentation and related 
technical evaluations incorporated-by-reference into this staff report.  Those findings 
address and respond to all public comments regarding potential significant adverse 
environmental effects of the project that were received prior to preparation of the staff 
report.  As discussed above, the proposed project has been conditioned to be consistent 
with the policies of the Coastal Act.  As specifically discussed in these above findings, 
which are hereby incorporated by reference, mitigation measures that will minimize or 
avoid all significant adverse environmental impacts have been required.  As conditioned, 
there are no other feasible alternatives or feasible mitigation measures available which 
would substantially lessen any significant adverse impacts, which the activity may have 
on the environment.  Therefore, the Commission finds that the proposed project, as 
conditioned to mitigate the identified impacts, can be found consistent with the 
requirements of the Coastal Act and to conform to CEQA. 
 
 
 
 
V. EXHIBITS: 
 
1. Regional Location Map 
2. Project Vicinity Map 
3. Project Location Map 
4. Breaching Diagrams 
5. Land Use Within and Adjacent to Lake Earl Wildlife Area (LEWA) 
6. Portion, Land Use Plan Map – Crescent City / Lake Earl Planning Area 
7. Property Ownership Within and Adjacent to LEWA 
8. Project Alternatives – Areas Subject to Inundation at Different Breaching 

Thresholds 
9. Excerpt, Final Draft Management Plan – Lake Earl Wildlife Area (California 

Department of Fish and Game, January 2003) 
10. Summary of Impacts and Mitigation Measures, Draft Environmental Impact 

Report – Lake Earl Wildlife Area (California Department of Fish and Game, June 
2003) and Clarifications of Draft EIR Assessments (California Department of Fish 
and Game, July 2004) 

11. Excerpts, Draft Recovery Plan for the Tidewater Goby (Eucycloglobius 
newberryi) (U.S. Fish and Wildlife Service, October 2004) 

12. Agency Correspondence 
13. NOAA Fisheries Consultation Letter 
14. U.S. Fish and Wildlife Service Biological Opinion 



1-09-047 
COUNTY OF DEL NORTE & CALIFORNIA DEPARTMENT OF FISH AND GAME 
Page 63 
 
 
15. U.S. Army Corps of Engineers CWA §404 Individual Permit No. 27850N 
16. North Coast Regional Water Quality Control Board CWA §401 Certification 
17. Archaeological Monitoring Plan 
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APPENDIX A 
 

STANDARD CONDITIONS 
 
1. Notice of Receipt and Acknowledgement.  The permit is not valid and 

development shall not commence until a copy of the permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and 
acceptance of the terms and conditions, is returned to the Commission office. 

 
2. Expiration.  If development has not commenced, the permit will expire two years 

from the date on which the Commission voted on the application.  Development 
shall be pursued in a diligent manner and completed in a reasonable amount of 
time.  Application for extension of the permit must be made prior to the expiration 
date. 

 
3. Interpretation.  Any questions of intent of interpretation of any condition will be 

resolved by the Executive Director of the Commission. 
 
4. Assignment.  The permit may be assigned to any qualified person, provided 

assignee files with the Commission an affidavit accepting all terms and conditions 
of the permit. 

 
5. Terms and Conditions Run with the Land.  These terms and conditions shall be 

perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and conditions. 
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APPENDIX B 
 

LAKES EARL/TALAWA BREACHING COASTAL DEVELOPMENT PERMIT HISTORY 
 
1. Emergency Permit No. 1-87-04G (December 17, 1987) was granted to the Del 

Norte County Department of Public Works to breach the lagoon at 8 feet MSL to 
avoid flooding of Kellogg Road and Lower Lake Road. 

 
2. Emergency Permit No. 1-88-01G (February 1, 1988) was granted to the Del Norte 

County Department of Public Works to breach the lagoon at 8 feet MSL to avoid 
flooding of Kellogg Road and Lower Lake Road. 

 
3. Coastal Development Permit No. 1-87-216 was granted to the Del Norte County 

Department of Public Works and the California Department of Fish and Game as 
co-applicants.  The breaching was scheduled to occur between October 15 and 
April 15 when the lagoon elevation reached +6′ MSL primarily for wildlife 
management purposes (i.e., to avoid flooding of the seasonal grazing areas for the 
federally endangered Aleutian Canada Goose).  Special conditions of the permit 
established: bench elevation markers for lagoon levels required notice of 
breaching to other agencies review by both the State Lands Commission and the 
U.S.  Army Corps of Engineers and limited the duration of the permit for two 
years with a June 1, 1990 expiration date.  Among other things the permit ended 
the practice of breaching the lagoon in the late spring and summer months for the 
benefit of gaining additional summer grazing lands in low lying areas.  The 
Commission resolved the conflict between agricultural and natural resource 
interests in favor of protecting the wildlife and fisheries resources under Coastal 
Act Section 30007.5.  At the same time the California Department of Fish and 
Game developed a draft management plan for the Lake Earl and Lake Talawa 
area and the California Department of Water Resources began a study of the 
hydrology of Lake Earl and Lake Talawa. 

 
4. Emergency Permit 1-88-06G (August 29, 1988) was granted to the California 

Department of Fish and Game to abate a mosquito problem which is believed to 
have been caused by a combination of factors such as a higher summer lagoon 
level than years past and an unusually warm and wet summer.  The Department 
informally agreed to work more closely with local health department officials in 
monitoring mosquito populations in the lagoon and in seeking ways to avoid a 
similar situation from occurring in the future. 

 
5. Coastal Development Permit Application No. 1-90-196 was submitted by the 

California Department of Fish and Game for a 5-year permit to continue the 
breaching operations approved under Permit No. 1-87-216.  The Department 
withdrew its permit application in May of 1991 on the basis of comments from 
the U.S.  Fish and Wildlife Service that breaching to protect the seasonal grazing 
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lands of the federally endangered Aleutian Canada Goose was no longer 
necessary as the goose had shifted its grazing areas to higher ground and to new 
areas in the Smith River area.  The Service also recommended that additional 
studies be conducted before a long-term breaching program is approved. 

 
6. Emergency Permit 1-91-1-G (January 3, 1991) was granted to the Del Norte 

County Department of Public Works to breach the lagoon at +8.6′ MSL for flood 
control purposes. 

 
7. Coastal Development Permit Application No. 1-91-63 was submitted by the Del 

Norte County Public Works Department for a 2-year permit to breach the sandbar 
as proposed under the permit application herein.  The Commission approved the 
permit on December 11, 1991, with a special condition that the sandbar be 
breached whenever the lagoon elevation reached 4 feet above′ MSL.  Since 
breaching at 4 feet MSL was not acceptable to the California Department of Fish 
and Game, the Department withdrew its permission to allow the County to enter 
its land to breach under those conditions. 

 
8. Emergency Permit 1-92-04-G (February 4, 1992) was granted to the Del Norte 

County Department of Public Works to breach the lagoon at +8.9 feet MSL for 
flood control purposes. 

 
9. Emergency Permit 1-93-01-G (January 13, 1993) was granted to the Del Norte 

County Department of Public Works to breach the lagoon at +9.8 feet MSL for 
flood control purposes. 

 
10. Emergency Permit 1-94-030-G (February 3, 1994) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish and 
Game to breach the lagoon at over +8.5′ MSL for flood control purposes. 

 
11. Emergency Permit Application No. 1-94-040-G was received on February 7, 1994 

from Tom Resch of the Pacific Shores Property Owners Association for breaching 
the lagoon when its waters were over +8.5′ MSL.  The application was returned to 
the applicants on February 11, 1994 due to the inability of the applicants to obtain 
written permission to breach from the California Department of Fish and Game. 

 
12. Emergency Permit 1-95-010-G (January 10, 1995) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at 10.5 feet MSL for flood control purposes. 

 
13. Emergency Permit 1-95-12-G (December 29, 1995) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at over +8′ MSL for flood control purposes. 
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14. Emergency Permit 1-96-015-G (December 2, 1996) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
15. Emergency Permit 1-97-082-G (December 2, 1997) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to Breach the lagoon at above +8.9′ MSL for flood control purposes. 

 
16. Emergency Permit 1-98-022-G (March 10, 1998) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +9′ MSL for flood control purposes. 

 
17. Emergency Permit 1-98-098-G (November 24, 1998) was granted to the Del 

Norte County Department of Public Works to breach the lagoon at above +9′ 
MSL for flood control purposes. 

 
18. Emergency Permit 1-99-007-G (February 10, 1999) was granted to the Del Norte 

County Department of Public Works to breach the lagoon at above +9′ MSL for 
flood control purposes. 

 
19. Coastal Development Permit No. 1-97-076 (May 14, 1999) was granted to the Del 

Norte County Department of Public Works and the California Department of Fish 
and Game as co-applicants.  The breaching was scheduled to occur between 
September 16 and February 15 when the lagoon elevation reached +8′ MSL, and 
on February 15 if the lagoon elevation was at +5′ MSL or greater. 

 
20. Emergency Permit 1-00-059-G (December 22, 2000) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
21. Emergency Permit 1-01-068-G (December 21, 2001) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
22. Coastal Development Permit Application No. 1-02-005 was received on 

December 21, 2001 from East Side Property Owners, Tolowa Nation, Pacific 
Shores Calif. Water District, and Del Norte County Flood Control District for 
breaching the lagoon over a ten-year period when the water elevation was over 
+5′ MSL.  On August 26, 2003, the Del Norte County Flood Control District 
withdrew as a co-applicants.  The application was returned to the applicants on 
September 19, 2003 due to the inability of the remaining co-applicants to obtain 
permission from the California Department of Fish and Game to enter the 
proposed breaching site and breach the lagoon. 
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23. Emergency Permit 1-02-008-G (February 8, 2002) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
24. Emergency Permit 1-02-163-G (December 27, 2002) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
25. Emergency Permit Application 1-03-007-G (February 14, 2003) was received 

from the Del Norte County Department of Public Works and the California 
Department of Fish & Game to breach the lagoon at above +8′ MSL for flood 
control purposes.  The County subsequently decided that as the water elevation 
had not actually reached the level where flooding was occurring, conditions did 
not as yet exist to warrant the issuance of a proclamation of emergency.  The 
application was subsequently withdrawn. 

 
26. Emergency Permit 1-03-018-G (March 26, 2003) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. The 
breach was scheduled to be undertaken on the early morning of March 28, 2003.  
Upon entering the breaching site, the applicants discovered that the lagoon had 
been illegally breached by unknown parties sometime during the previous night. 

 
27. Emergency Permit 1-03-071-G (December 30, 2003) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
28. Emergency Permit 1-04-007-G (February 11, 2004) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
29. Emergency Permit 1-04-012-G (March 4, 2004) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes.  This 
breaching was necessitated by the relatively rapid closure and refilling on the 
lagoon following the preceding breach. 

 
30. Emergency Permit 1-04-075-G (January 21, 2005) was granted to the Del Norte 

County Department of Public Works and the California Department of Fish & 
Game to breach the lagoon at above +8′ MSL for flood control purposes. 

 
31. Coastal Development Permit No. 1-00-057 (February 18, 2005) was granted to 

the Del Norte County Department of Public Works and the California Department 
of Fish and Game as co-applicants as a five-year programmatic authorization, 
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expiring on February 15, 2010.  The breaching was scheduled to occur between 
September 1 and February 15 when the lagoon elevation reached +8′ MSL, and on 
February 15 if the lagoon elevation was at +5′ MSL or greater. 

 
32. Emergency Permit Application 1-07-015-G, received from the Del Norte County 

Department of Public Works submitted on April 19, 2007, entailed the proposed 
breaching of Lakes Earl and Talawa on or before May 9, 2007.  Based on a site 
visit conducted on May 4, 2007, in which the Executive Director has determined 
that conditions do not exist on lands and public roads surrounding Lake Earl to 
warrant the issuance of an emergency permit, the request was denied on May 8, 
2007. 

 
33. Emergency Permit Application 1-09-015-G, received from the Del Norte County 

Department of Public Works submitted on March 25, 2009, entailed the proposed 
breaching of Lakes Earl and Talawa on or before April 2, 2007.  Based on a site 
visit conducted on March 25, 2009, in which the Executive Director has 
determined that conditions do not exist on lands and public roads surrounding 
Lake Earl to warrant the issuance of an emergency permit, the request was denied 
on April 2, 2009. 
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