
STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY                                                                         ARNOLD SCHWARZENEGGER, Governor 
 

CALIFORNIA COASTAL COMMISSION 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 
(562) 590-5071 

 
May 11, 2010 

SECOND ADDENDUM 
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I. Revision to Staff Report 
 
Commission staff recommends changes to the staff report to respond to the letter dated 
May 5, 2010, from the attorney for the City of Dana Point . Text added shown in 
underline, text deleted shown in strike through, as shown below: 
 
On page 18, add new Section D to the staff report, as follows: 
 
D.     Response to City of Dana Point Letter dated May 5, 2010 
 
The City Attorney for the City of Dana Point submitted a letter dated May 5, 2010, 
faulting Commission staff for not working with the City to resolve public access issues at 
the Dana Point Headlands and arguing that the Commission lacks jurisdiction to appeal 
the City’s determination that no coastal development permit is required to authorize 
limitations on use of the public access trails. 
 
In response to the City Attorney’s claims, Commission staff did make an effort to work 
with City staff and address the issues raised by the  gates and restricted hours.  
Commission staff met with City staff at the subject site in early October 2009 to identify 
issues prior to the City accepting the public facilities.  Commission staff sent a follow-up 
letter dated October 20, 2009 (Exhibit 6) explaining concerns with the Headlands 
facilities, identified preferred solutions, and also identified the procedures the City 
should follow with regard to establishing hours of operation (by way of a CDP) and 
installing gates (that would require an LCP amendment).  In a letter dated November 5, 
2009, from the City of Dana Point’s Director of Community Development, it became 
clear that the City did not agree with the process requirements provided by Commission 
staff.  Commission staff sent a follow-up letter to the City dated November 20, 2009 
(Exhibit 7) and also met with City staff, the City Attorney, and representatives from 
Headlands Reserve LLC shortly thereafter to discuss possible resolution.  Commission 
staff met again with these same individuals and additional City staff at the site in 
February 2010, advising them of staff’s preferred resolution, and also identifying the 
procedures the City would need to follow if they wished to pursue approval of the hours 
and gates they wanted.  Commission staff followed up again with a letter in early March 
2010 (Exhibit 8).  Instead of responding to Commission staff’s letter, and without any 
contact from the City advising of their intended course of action, the City scheduled the 

Th12a 
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City Council meeting on the urgency ordinance that is the subject of this appeal.  
Learning of the hearing the day of the hearing, Commission staff sent a letter to the City 
Council urging them not to adopt the ordinance, and additionally, expressly offering to 
extend our enforcement deadline as a means of providing additional time for us to work 
together.  Nevertheless, the ordinance was adopted by the City.  Finally, while 
Commission staff has advised the City to minimize the hours of accessway closure, it 
has never suggested that the City could not establish operating hours (i.e. that it must 
keep the accessways open 24 hours a day).  Rather, as expressly stated in the LCP, 
Commission staff has consistently taken the position that a coastal development permit 
is needed for establishing such hours and that access should be maximized.   
 
The City makes two basic arguments for why it believes the Commission lacks 
jurisdiction over this matter:  that the Coastal Act does not limit the power of local 
governments to declare and abate nuisances and that the City’s action here is not 
appealable to the Commission. 
 
Nuisance Abatement 
 
Like numerous other state environmental statutes, the Coastal Act contains a “savings 
clause” that provides that the Act does not limit “the power of any city . . . to declare, 
prohibit, and abate nuisances.”  Pub. Res. Code § 30005(b), see also Health & Safety 
Code § 5415(b) (sewage), Health & Safety Code § 41509(a) (air quality), Health & 
Safety § 46001(b) (noise control), Pub. Res. Code § 2715(a) (surface mining), Pub. 
Res. Code § 4514(a) (forestry), Water Code § 13002(b) (water quality).  The primary 
purpose of these savings clauses is to clarify that the statutes are not intended to 
preempt local governments from exercising their police power to address nuisances that 
fall within the scope of those state statutes.  See People v. City of Los Angeles, 160 
Cal.App.2d 494, 502-04 (1958), see also Pacific Lumber Co. v. State Water Resources 
Control Board, 37 Cal.4th 921 (2006) (construing similar savings clause with respect to 
state agency authority).  Absent the savings clauses, those state statutes could be 
interpreted as preempting any local action to address nuisances that fall within the 
scope of these statutes.  O’Connell v. City of Stockton, 41 Cal.4th 1061, 1067-68 
(2007).  These savings clauses, therefore, were intended to preserve a wide range of 
remedies to address environmental problems. 
 
The City’s invocation of Section 30005(b) as a basis for shielding actions that conflict 
with Coastal Act policies from Coastal Act review goes beyond the core purpose of the 
savings clause.  Nonetheless, the language of Section 30005(b) is not expressly limited 
to situations where a local government is attempting to accomplish Coastal Act 
objectives through its nuisance abatement authority.  Consequently, where a local 
government properly declares a nuisance and requires abatement measures that are 
narrowly targeted at abating the declared nuisance, those measures do not require a 
coastal development permit (CDP).  
 
Although Section 30005(b) does exempt nuisance abatement from CDP requirements, it 
is not a limitless exemption.  As the Coastal Act itself directs, the Act shall be liberally 
construed to accomplish its purposes and objectives.  McAllister v. California Coastal 
Commission, 169 Cal.App.4th 912, 928 (2008), Pub. Res. Code § 30009.  In addition, 
courts narrowly construe exemptions from statutory requirements.  See, e.g., Save Our 
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Carmel River v. Monterey Peninsula Water Management Dist., 141 Cal.App.4th 677. 
696 (2006) (narrowly construe CEQA categorical exemptions), Citizens for a Better 
Environment v. Dep’t of Food and Agriculture, 171 Cal.App.3d 704, 711 (1985) 
(narrowly construe Public Records Act exemptions). 
 
Here, the City’s measures to restrict use of the public access trails address not only 
unlawful activities such as vandalism and trespassing, but also otherwise entirely lawful 
use of the trails by the general public.  Notably, the City did not declare otherwise lawful 
use of the trails to itself constitute a nuisance.  The promotion of public access and 
coastal recreation is among the primary objectives of the Coastal Act, so to construe 
Section 30005(b) as exempting significant restrictions on lawful public access and 
recreation from Coastal Act review would defeat one of the primary purposes of the 
Coastal Act.  See Pub. Res. Code §§ 30001.5(c), 30210-30223, 30604(c). 
 
The City does not cite any authority for its position that any action that a local 
government characterizes as nuisance abatement is exempt from Coastal Act 
permitting requirements regardless of whether that action primarily targets the nuisance 
itself or instead restricts a broad range of otherwise legal, non-nuisance activity.  The 
caselaw the City cites in footnote 2 of its letter regarding other statutory savings clauses 
does not help the City’s argument.  Both cases involve situations where public agencies 
invoked nuisance or other authority in order to address environmental problems.  
Neither involved situations where an agency attempted to take an action contrary to 
statutory goals of environmental protection.  See Pacific Lumber Co., 37 Cal.4th 921, 
City of Los Angeles, 160 Cal.App.2d 494. 
 
The City also argues the “index letter” from the Attorney General’s Office dated May 18, 
1978 supports its position that CDPs are not required for actions to abate nuisances.  
The index letter concludes, however, by pointing out that a CDP is required for activity 
that exceeds what is necessary to abate the nuisance.  The index letter therefore 
actually supports requiring a CDP in this instance because the City’s actions go 
significantly beyond nuisance abatement.   
 
Appealability 
 
The City’s argument that Commission lacks statutory authority to hear this appeal 
disregards the express language of Section 30625(a) and misreads section 30603.   
 
As explained in the staff report, Section 30625(a) provides that a “claim of exemption for 
any development by a local government” may be appealed to the Commission.  The 
City argues that, pursuant to Section 30603, the only actions that may be appealed to 
the Commission are actions by local governments on CDP applications for the 
categories of development listed in Section 30603(a).  Section 30603(a), however, does 
not address appeals of claims of exemption.  It simply defines what categories of local 
government actions on CDP applications are appealable.  By definition, a claim of 
exemption does not involve a CDP application.  The language from Section 30603(a) 
that the City relies upon therefore does not govern here. 
 
In footnote 4 of its letter, the City argues that appeals of claims of exemption under 
Section 30625 should be limited to claims that a proposed development is exempt 
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pursuant to Section 30610.  Section 30625, however, does not contain any such 
limitation.  Moreover, this argument is incompatible with the City’s primary argument 
that Section 30603 provides the complete and exclusive definition of what local 
government actions are appealable to the Commission.  Even if appeals of claims of 
exemption were limited to claims of exemption under Section 30610, under the City’s 
theory, those appeals would still not be appealable because they are not actions on 
CDP applications pursuant to Section 30603.  The City’s argument fails to give meaning 
to the provision of Section 30625 authorizing appeals of claims of exemption and should 
therefore be rejected. 
 
Finally, the City argues that the Commission lacks authority to review the City’s urgency 
ordinance.  This argument mischaracterizes the appeal.  The Commission is reviewing 
only the City’s decision not to require a CDP prior to implementing the ordinance. 
 
 
II. Copy of letter from Attorney General dated May 18, 1978 cited in the 
City’s May 5, 2010 letter and identified in the response above. 
 
 
III. Sample of form letter in support of the staff recommendation; 61 
individuals signed and submitted such letters, which are on file at the 
Commission’s South Coast District Office.  One letter was modified by hand 
to indicate support of the City’s action.   
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May 11, 2010 

Th12a ADDENDUM 
 

TO:  COMMISSIONERS AND INTERESTED PERSONS 
 
FROM: SOUTH COAST DISTRICT STAFF 
 
SUBJECT: ADDENDUM TO ITEM Th12a, CALIFORNIA COASTAL COMMISSION 
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A. Revision to Staff Report 
 
Commission staff recommends changes to the staff report to add additional detail 
regarding some Commission history with permitting related to hours of access to 
beaches and beach accessways. Text added shown in underline, text deleted shown in 
strike through, as shown below: 
 
On page 2, add Exhibit 10 to the list of exhibits: 
 
10.     Examples Of Commission Actions Regarding Beach Curfews, Beach Parking Lot 
Hours, And Beach Accessway Hours 
 
On the bottom of page 10 and top of page 11, add reference to new exhibit 10 
(Examples Of Commission Actions Regarding Beach Curfews, Beach Parking Lot 
Hours, And Beach Accessway Hours) to the paragraph: 
 
… For example, in the City of Coronado, the Commission approved a beach curfew for a 
portion of beach where fire rings were located.  The City had requested a much broader curfew 
area, but the Commission authorized the more limited area as that was the area where public 
safety issues had been demonstrated, and allowed for removal of some fire rings from a 
particularly problematic area (see CDP 6-93-160/6-96-22 (City of Coronado)).  The restriction 
was also only allowed to be in place for a pilot period, after which time the need would be 
reviewed.  Another example like this occurred in the City of Long Beach (see CDP 5-93-232 
(City of Long Beach) and amendments ).   Where it has allowed beach accessways to be 
closed, it has generally limited closures to a period beginning in the late evening (e.g. 10pm to 
12 am), and ending in the early morning (e.g. 4am to 5am) (see Exhibit 10 for examples of 
various Commission actions regarding accessway closures, beach curfews, and beach parking 
lot closures)... 
 
On page 11, modify the last paragraph as follows: 
 
…The City’s action does raise significant questions of new precedents with regard to future 
interpretations of the LCP.  The Commission has approved permit applications for limited 
restrictions on beach access hours that are tailored to address the documented concerns of 
different localities (e.g. 6-93-160 (City of Coronado))(see also Exhibit 10).  The City’s assertion 
that implementing an ordinance that limits public beach access does not constitute development 
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raises significant issues for future actions.  Moreover, the City’s claim that no coastal 
development permit is required because the action is necessary to abate a public nuisance is 
also a significant issue.  If other localities also seek to circumvent Coastal Act permitting 
requirements, the Commission’s ability to carry out its duty to ensure that Coastal Act and LCP 
policies protecting public access and recreation are implemented will be significantly 
constrained.  Thus, the appeal does raise a substantial issue with regard to future 
interpretations of the LCP. 
 
On page 13, modify fourth paragraph, as follows: 
 
…The signage and gates restricting the hours of operation of the accessways change the 
intensity of use and adversely affect public access.  They therefore are not exempt.  There are 
numerous examples where the Commission has required a coastal development permit to 
implement closure of beach accessways, beaches/parks, and beach parking lots (see Exhibit 
10). 
 
On page 17, modify second paragraph, as follows: 
 
…They also go beyond the kind of targeted police measures that local governments, including 
the City, frequently adopt and which the Commission has not treated as subject to the Coastal 
Act’s permitting requirements.  In addition, the Coastal Act allows for case-by-case restrictions 
on public access and the Commission has approved permits for such restrictions (e.g. 5-93-232 
(City of Long Beach) and amendments, 6-93-160/6-96-022 (City of Coronado))(see also Exhibit 
10).  Because of the possibility of restrictions sweeping much more broadly than is necessary to 
address legitimate concerns regarding unlawful conduct, the permit process is crucial to 
ensuring that an appropriate balance is struck…. 
 
B. Exhibit 10 (attached) Examples Of Commission Actions Regarding 
Beach Curfews, Beach Parking Lot Hours, And Beach Accessway Hours 
 
 
C. Letter from the attorney representing the City of Dana Point (letter 
attached with exhibits C and E to the letter and without exhibits A (Ord 10-
5), B (City staff report on Ord 10-5), D(Video of City Council Mtg), and F 
(Letter from Attorney General dated May 18, 1978) to the letter. 
 
D. Letter of Support of the Staff Recommendation From Ms. Vonne 
Barnes (attached as separate handout/contains color exhibits) 



Examples Of Commission Actions Regarding Beach Curfews, 
Beach Parking Lot Hours, And Beach Accessway Hours 

      COUNTY COMMUNITY CDP #s PROJECT
 TYPE 

PROJECT COMMENTS

Santa 
Cruz 

County of Santa 
Cruz 

A-3-SCO-95-001 
Santa Cruz County 
CSA#2 

Accessway 
Hours 

Proposal to close stairway 
from 10 pm to 6 am at 
Oceanview Drive, consistent 
with existing curfew at 
adjacent Manresa State 
Beach. 

Denied 

Los 
Angeles 

City of Long 
Beach 

5-93-232, 5-93-232-A, 5-
00-050-A1/A-5-LOB-00-
434-A1 
City of Long Beach 

Beach Curfew 
& Beach 
Parking Lot 
Hours 

City made various proposals 
to extend existing beach 
curfew  and to change periods 
of closure of beach parking 
lots  

CCC required 24 
hour beach use.  
 
Allowed beach 
lots and launch 
ramps to close 
from 10 pm to 5 
am with 
exceptions for 8 
pm closure at 
some locations, 
and 8 am opening 
at some locations 

Orange  Laguna
Beach/Emerald 
Bay (County 
unincorporated 
area) 

A-5-EMB-91-078 
(Brindersen/Smithcliffs)/City 
Issued CDP CD89-43P 

Accessway 
Hours (in 
conjunction 
with 
subdivision) 

Vertical accessway to 
viewpoint, closed sunset to 
sunrise (proposed to be gated)

Commission 
found NSI on 
appeal, upholding 
County’s permit 

Orange City of Huntington 
Beach 

5-07-127-EDD (Piedmont 
Cove)/ amendment to P-
79-5948/ A-80-6590/ 5-81-
401A 

Accessway 
Hours 

Vertical and lateral accessway 
to bayfront required under 
original permit (no hours or 
gates identified), proposed 
amendment to close 
accessways from sunset to 
sunrise with gate 

Commission 
upheld Executive 
Director’s 
rejection of the 
amendment 
request, 
effectively 
denying the 
request 
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Examples Of Commission Actions Regarding Beach Curfews, 
Beach Parking Lot Hours, And Beach Accessway Hours 

COUNTY COMMUNITY CDP #s PROJECT 
 TYPE 

PROJECT COMMENTS 

Orange City of Laguna 
Beach 

City-issued CDP No. 10-12 
& Ordinance No. 1521 

Beach 
Curfew/closure 
(and parks) 

All beaches and parks closed 
from 1 a.m. to 5 a.m., with 
exception for access to and 
use of wet sand and 20 feet of 
dry sand while undertaking 
active recreation (e.g. jogging, 
walking, diving) and fishing 

No appeal filed, 
City permit final. 

Orange City of San 
Clemente 

Vista Pacifica Accessway 
Hours (in 
conjunction 
with new 
development) 

Vertical accessway to 
viewpoint, closed sunset to 
sunrise (signs only, not 
proposed to be gated) 

 

San Diego City of Oceanside A6-OCN-93-200 
City of Oceanside 

Accessway 
Hours 

Proposed time lock gates to 
close stairway located 
between two residences from 
10 pm to 6 am 

Modified to allow 
10 pm to 4 am 
closure 

San Diego City of Carlsbad 6-85-404 
City of Carlsbad 

Accessway 
Hours 

Proposed installation of time 
lock gates from 10 pm to 5 am 
on Cedar Street Accessway 
(located between two 
residences), one block south 
of Beach St access. 

Approved; 
finding that three 
nearby verticals 
provide adequate 
access 

San Diego City of Carlsbad 6-88-374 
City of Carlsbad 

Accessway 
Hours 

Requested permanent 
approval of time lock gates (on 
accessway between two 
residences) approved per 6-
85-404 

Approved 

San Diego City of Carlsbad 6-92-132 (R) 
City of Carlsbad 
 

Accessway 
Hours 

Proposed time lock gates at 3 
existing accessways (Ocean 
St, Grand Ave, Beech Ave) to 
allow closure from 10 pm to 5 
am 

Denied, would 
impact access to 
the beach 

San Diego City of San Diego  
 

6-88-366 
City of San Diego 

Beach Parking 
Lot 
Hours 

Proposed gate at Mariner’s 
Point to close lot from 10 pm 
to 4 am 

Approved 
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Examples Of Commission Actions Regarding Beach Curfews, 
Beach Parking Lot Hours, And Beach Accessway Hours 

COUNTY COMMUNITY CDP #s PROJECT 
 TYPE 

PROJECT COMMENTS 

San Diego City of San Diego 6-85-545 
City of San Diego 

Beach Parking 
Lot Hours 

Proposed closure of parking 
lots at South Mission Beach 
Park (oceanfront) and Mission 
Point Park (Bay side) from 8 
pm to 5 am 

CCC modified to 
allow closure from 
8 pm to 4 am in 
winter and 10 pm 
to 4 am in 
summer 

San Diego City of San Diego 6-89-314 
City of San Diego 

Beach Parking 
Lot Hours 

Proposed to modify 
 6-88-545 to extend closure 
during summer 

Denied change in 
hours. 

San Diego City of San Diego 6-89-359, A-6-LJS-90-161, 
6-91-146, 6-91-146-A, 6-
91-146-A-2, 6-91-146-A-3 
City of San Diego 

Beach Parking 
Lot Hours 

Various proposals to close 
beach parking lots between  
10 pm to 4 am, either daily or 
on weekend nights (including 
installation of gates on the 
parking lot entry/exit) 

Approved in some 
locations, or 
approved only 
between 12am 
and 4am, and 
often with 
requirement for 
exit only gates for 
after hours exit, 
and sometimes 
with a time limit 
(e.g. 5 years) 

San Diego City of San Diego 6-02-90 
City of San Diego 

Beach Parking 
Lot Hours 

Proposal to extend closure of 
3 parking lots (769 parking 
spaces) in Mission Bay from 2 
am to 4 am, to 10 pm to 4 am. 

Allowed 10 pm 
closure with 
requirement to 
allow exit only 
after 10 pm. 
Limited to 2 years 

San Diego  City of Coronado 6-93-160, 6-96-22 
City of Coronado 

Beach 
Curfew/Parking 
Restrictions 

Implementation of a beach 
curfew (11 pm to 4 am), 
removal of fire rings, and 
parking prohibition (11 pm to 4 
am) 

Approved with 
time limits to 2001
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Th12a 
 
 

STAFF REPORT:   
APPEAL - SUBSTANTIAL ISSUE & DETERMINATION ON CLAIM OF EXEMPTION

 
LOCAL GOVERNMENT: City of Dana Point 
 
LOCAL DECISION: Claim of Exemption from Coastal Development Permit Requirement 
 
APPEAL NUMBER: A-5-DPT-10-082 
 
APPLICANT: City of Dana Point 
 
PROJECT LOCATION: In the Vicinity of Strand Vista Park, incl. South Strand Switchback 

Trail, Mid-Strand Beach Access, Central Strand Beach Access, and 
Strand Beach Park, Dana Point Headlands,  

 Dana Point, Orange County 
 

PROJECT DESCRIPTION: Appeal of decision by the City of Dana Point to exempt from coastal 
development permit requirements the implementation of operational hours and installation of 
enforcement devices including gates and signs that restrict public access to public parks, 
accessways and beaches. 
 
APPELLANTS: Surfrider Foundation 
    Ms. Vonne Barnes 
    Coastal Commissioners Bloom & Wan 
 

SUMMARY OF STAFF RECOMMENDATION 
 
This matter is an appeal of the City’s decision not to require a coastal development permit for 
closure of public beach accessways during evening, nighttime, and early morning hours and/or 
for installation of gates and signage to implement those closures.  The City’s decision is based 
on a claim that implementation of the accessway closures is exempt from coastal development 
permitting requirements because the City’s action is a necessary action to abate a public 
nuisance.  The appellants contend that implementing the ordinance would constitute non-
exempt “development” as defined in both the City’s certified Local Coastal Program (LCP) and 
the Coastal Act and so a coastal development permit should have been required.  The 
appellants also contend that the City’s action goes beyond abating a nuisance.  In addition, the 
appellants contend that the development, limiting access to public beaches, is inconsistent with 
the public access and recreation policies of both the City’s certified LCP and the Coastal Act.  
Section 30625 of the Coastal Act allows an appeal of a claim of exemption by a local 
government.  Pursuant to Coastal Act Section 30603(b) the grounds upon which an appeal can 
be filed are limited to an allegation that the development does not conform to the standards set 
forth in the certified local coastal program or the public access policies set forth in the Coastal 
Act.   
 
Commission staff agrees that the appeals raise a substantial issue.  In particular, the 
implementation measures that the City has adopted to abate the nuisance do much more than 
simply abate the nuisance.  They also significantly restrict a wide range a lawful conduct that is 
protected under the Coastal Act.  Because the measures go significantly beyond mere 
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abatement of a public nuisance and because they qualify as non-exempt development, they are 
subject to the Coastal Act’s permitting requirements.  Therefore, Commission staff recommends 
that the Commission determine that a SUBSTANTIAL ISSUE exists with respect to the grounds 
on which the appeals have been filed.  In addition, Commission staff recommends that the 
Commission DENY THE CLAIM OF EXEMPTION and find that the implementation of the 
ordinance requires a coastal development permit (or permit amendment), and return this matter 
to the City for appropriate processing.  The motions to carry out the staff recommendation are 
on pages 2 and 3. 
 
SUBSTANTIVE FILE DOCUMENTS: 
 

1. City of Dana Point Certified Local Coastal Program. 
2. Revised Findings in Support of the Commission’s Approval of City of Dana Point LCP 

Amendment 1-03, adopted by the Commission in August 2004 
3. Staff reports/findings for CDP 6-93-160/6-96-022 (City of Coronado), 5-93-232 (City of 

Long Beach) and amendments 
 
LIST OF EXHIBITS: 
  
1.a. Vicinity Map 
1.b. Land Uses 
1.c. Trail and Park Areas 
2.a. City of Dana Point Urgency Ordinance 10-05 adopted 3/22/2010 
2.b. City of Dana Point Urgency Ordinance 09-05 
3. Appeal by Ms. Vonne Barnes 
4. Appeal by Surfrider Foundation (contains City staff report & attachments (e.g. police 

reports) relative to adoption of the urgency ordinance) 
5. Appeal by Commissioners Richard Bloom and Sara Wan 
6. Letter from Commission staff to City dated October 20, 2009 
7. Notice of Violation to City dated November 20, 2009 
8. Follow-up letter regarding violation dated March 4, 2010 
9. Letter from Commission staff to City Council dated March 22, 2010 
 
I. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE & CLAIM OF EXEMPTION
 
MOTION #1: I move that the Commission determine that Appeal No. A-5-

DPT-10-082 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 
of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the claim 
of exemption, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
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RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-5-DPT-10-082 presents a substantial issue 
with respect to the grounds on which the appeal has been filed under § 30625 of the Coastal 
Act regarding the claim of exemption. 
 
MOTION #2: I move that the Commission approve Claim of Exemption 

No. A-5-DPT-10-082 for the development proposed by the 
applicant. 

 
STAFF RECOMMENDATION OF DENIAL: 
 
Staff recommends a NO vote.  Failure of this motion will result in denial of the claim of 
exemption and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of a majority of the Commissioners present. 
 
RESOLUTION TO DENY THE CLAIM OF EXEMPTION: 
 
The Commission hereby denies the claim of exemption for the proposed development on the 
ground that the development is not exempt from the permitting requirements of the Coastal Act.  
 
II. APPEAL PROCEDURES
 
Location of Appealable Actions & Grounds for Appeal 
 
After certification of Local Coastal Programs, the Coastal Act provides for limited appeals to the 
Coastal Commission of certain local government actions on coastal development permits and 
claims of exemption.  Developments approved by cities or counties may be appealed if they are 
located within the appealable areas, such as those located between the sea and the first public 
road paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high 
tide of the sea where there is no beach, which ever is the greater distance.  Furthermore, 
developments approved by counties may be appealed if they are not designated "principal 
permitted use" under the certified LCP.  In addition, any local government action on a proposed 
development that would constitute a major public work or a major energy facility may be 
appealed, whether approved or denied by the city or county. [Coastal Act Section 30603(a)].  
Finally, Section 30625 provides that any “claim of exemption from coastal development permit 
requirements” may be appealed to the Coastal Commission.  Section 30625 of the Coastal Act 
is as follows: 
 

(a) Except as otherwise specifically provided in subdivision (a) of Section 30602, any 
appealable action on a coastal development permit or claim of exemption for any 
development by a local government or port governing body may be appealed to the 
commission by an applicant, any aggrieved person, or any two members of the commission.  
The commission may approve, modify, or deny such proposed development, and if no action 
is taken within the time limit specified in Sections 30621 and 30622, the decision of the local 
government or port governing body, as the case may be, shall become final, unless the time 
limit in Section 30621 or 30622 is waived by the applicant. 
  
(b) The commission shall hear an appeal unless it determines the following: 
 . . . 
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 (2) With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603. 

. . . 
 (c) Decisions of the commission, where applicable, shall guide local governments or port 
governing bodies in their future actions under this division. 

 
This action is appealable because the subject site is located between the sea and the first 
public road, is within 300 feet of the mean high tide line of the sea, and is within 300 feet of the 
top of the seaward face of a coastal bluff. 
 
Hearing Process and Qualifications to Testify before the Commission 
 
The action currently before the Commission is to find whether there is a "substantial issue" or 
"no substantial issue" raised by the appeal.  Section 30625(b)(2) of the Coastal Act requires the 
Commission to hold a de novo hearing on the matter appealed unless the Commission 
determines that no substantial issue exists with respect to the grounds for appeal.  If the 
Commission finds no substantial issue, then the local government action becomes final. 
 
If Commission staff recommends a finding of substantial issue, as it has in this case, and there 
is no motion from the Commission to find no substantial issue, the appeal will be presumed to 
raise a substantial issue, and the Commission will proceed to the de novo phase of the public 
hearing on the issue of whether a coastal development permit is required to implement the 
urgency ordinance.  The de novo phase of the public hearing on the matter appealed uses the 
certified LCP as the standard of review.  In addition, for projects located between the first public 
road and the sea, findings must be made that any approved development is consistent with the 
public access and recreation policies of the Coastal Act.  Sections 13110-13120 of the 
California Code of Regulations further explain the appeal hearing process. 
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have an opportunity to address whether the appeal raises a 
substantial issue.  The Chair will set the time limit for public testimony at the time of the hearing.  
As noted in Section 13117 of Title 14 of the California Code of Regulations, the only persons 
qualified to testify before the Commission at the substantial issue portion of the appeal process 
are the applicants, persons who opposed the application before the local government (or their 
representatives), and the local government.  Testimony from other persons must be submitted 
in writing.  Upon the close of the public hearing, the Commission will vote on the substantial 
issue matter.   It takes a majority of Commissioners present to find that no substantial issue is 
raised by the appeals. 
 
If the appeals are found to raise a substantial issue, at the de novo phase of the hearing on the 
claim of exemption, all interested persons who submit timely requests to the Commission Chair 
may speak when called upon during the public hearing.   
 
Factors to be Considered in Substantial Issue Analysis 
 
Section 30625 of the Coastal Act states that the Commission shall hear an appeal of a local 
government action unless it finds that no substantial issue exists with respect to the grounds on 
which the appeal has been filed.  The term ”substantial issue” is not defined in the Coastal Act.  
Section 13115(b) of the Commission’s regulations indicates that the Commission will hear an appeal 
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unless it finds that the appeal raises no significant question as to conformity with the certified LCP or 
there is no significant question with regard to the public access policies of Chapter 3 of the Coastal 
Act.  In previous decisions on appeals, the Commission has been guided by the following factors. 
 

1. The degree of factual and legal support for the local government’s decision that the 
development is consistent or inconsistent with the Local Coastal Program and the 
public access policies of the Coastal Act; 

 
2. The extent and scope of the development as approved or denied by the local 

government; 
 

3. The significance of the coastal resources affected by the decision; 
 

4. The precedential value of the local government’s decision for future interpretations of 
its LCP; and, 

 
5. Whether the appeal raises local issues, or those of regional or statewide significance. 

 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain 
judicial review of the local government’s coastal permit decision by filing petition for a writ of 
mandate pursuant to Code of Civil Procedure, Section 1094.5.  Staff is recommending that the 
Commission find that a substantial issue exists for the reasons set forth below. 
 
 
III. APPELLANTS’ CONTENTIONS 
 
The appellants contend that the City’s claim of exemption from coastal development permit 
requirements is not consistent with the requirements of either the City’s certified Local Coastal 
Program or the Coastal Act; and, further, that implementation of the operational hours and 
installation of enforcement devices including gates and signs that restrict public access as 
allowed in the City’s Urgency Ordinance would have adverse impacts on public access and 
recreation, inconsistent with the City’s certified LCP and the Coastal Act.  The appellant‘s 
contentions are summarized below.  The appeals are attached as Exhibits 3-5.  
 

1. Implementation of the ‘urgency ordinance’ constitutes “development“ as defined in both 
the City’s certified Local Coastal Program (LCP) and Coastal Act.  This development is 
not exempt and requires a coastal development permit. (CCC, Surfrider Foundation)   

 
2. The hours of operation approved by the City have adverse impacts on public access & 

recreation. (CCC, Barnes, Surfrider Foundation) 
 

3. Existing signs placed by the City to implement the ordinance are misleading and 
incomplete, resulting in adverse impacts on public access and recreation. (CCC) 

 
4. The City’s use of a nuisance abatement declaration is inappropriate and overly broad.  

The coastal development permit process should be used instead to ensure that an even 
handed approach is used to address problematic behavioral issues and to ensure that 
impacts are mitigated. (CCC) 
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5. Cumulative adverse impacts on public access would result from expanded use of 
nuisance abatement to address conditions at public accessways elsewhere in the City 
and other areas of the California coast.  (CCC, Barnes, Surfrider Foundation) 

 
6. Gates the City has installed or intends to install to implement the ordinance are 

inconsistent with LCP policies that prohibit such gates and inconsistent with LCP 
language requiring that all public beach accessways conspicuously invite and encourage 
maximum public use.  (CCC, Surfrider Foundation) 

 
7. The imposition of restrictive hours and gates on these public accessways undermines 

the basis on which the Commission found the Headlands Development and 
Conservation Plan to be approvable under the Coastal Act.  Thus, the entire Headlands 
development has been rendered inconsistent with the Coastal Act. (CCC, Surfrider 
Foundation) 

 
8. The City’s use of a ‘nuisance abatement’ declaration in this case is an effort to 

circumvent the requirements of the Coastal Act and evade the authority of the California 
Coastal Commission. (Barnes) 

 
9. There is no evidence of unlawful activities to support the City’s declaration of a nuisance 

at the subject accessways and parks.  Evidence supplied does not support the City’s 
findings (Barnes, Surfrider Foundation) 

 
10. The urgency ordinance violates the requirements of the California Environmental Quality 

Act (CEQA).  (Barnes) 
 

11. Reduction of public access to and use of the Mid-Strand Vista Point Accessway 
(MSVPA) for a cumulative period of 228 days of closure per year is a significant loss of 
public access. (Barnes) 

 
12. The ‘alternative’ access identified by the City available when the other accessways are 

restricted are not equivalent given the substantial distance between the closed 
accessways and the alternative accessway. (Barnes) 

 
13. Restriction and closure of the subject accessways will result in overuse of parking 

resources at the alternative accessway. (Barnes) 
 

14. Restriction and closure of the MSVPA, Strand Vista Park, and Central Strand Vista Park 
Access will impact public access to and use of other accessways that the MSVPA, 
Strand Vista Park, and Central Strand Vista Park Access provide linkage to. (Barnes) 

 
15. Limitations on use of the accessways could potentially increase use at the accessways 

to which the public would be redirected as a result of the proposed restrictions.  The 
cumulative effect of this approach could lead to overuse by the public of a single 
recreational area. (CCC) 

 
16. The rock revetment construction along Strand Beach to protect the new development 

has caused significant loss of the beach seaward of it, thus the only available lateral 
public access is now the new public walkway on top of the revetment, and that access 
will now be restricted by the City’s urgency ordinance. (Barnes) 
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The appellants do not contend that the City Council’s adoption of the ordinance itself constitutes 
‘development’ (as that term is defined in the Coastal Act and LCP).  Rather, it is implementation 
of the Ordinance that would change the intensity of use of water, or of access thereto.  Thus, it 
is implementation of the Ordinance and construction of signs, gates and other “enforcement 
devices” described therein that constitutes development and triggers the requirement for a 
coastal development permit. 
 
IV. FINDINGS AND DECLARATIONS
 
The Commission hereby finds and declares: 
 
A. Description of Location of Affected Area and the ‘Urgency Ordinance’
 
On March 22, 2010, the Dana Point City Council approved an “urgency ordinance”, Ordinance 
No. 10-05 (Exhibit 2a), to establish operational hours and to install enforcement devices 
including gates and signs that restrict public access to public parks, accessways and beaches in 
the vicinity of Strand Vista Park, including South Strand Switchback Trail, Mid-Strand Beach 
Access, Central Strand Beach Access, and Strand Beach Park, at the Dana Point Headlands 
(see Exhibits 1a, 1b, 1c).  The urgency ordinance orders the following: 
 

• Mid-Strand Beach Access and Central Strand Beach Access are only open between 
8:00 a.m. and 7:00 p.m. from May 1st through September 30th, and from 8:00 a.m. to 
5:00 p.m. the remainder of the year.  Gates and signs will be used to enforce these 
hours; 

• South Strand Beach Access (i.e. switchback trail) is open from sunrise to sunset 
throughout the year; 

• Strand Beach Park (i.e. lateral accessway on top of rock revetment) is open from sunrise 
to sunset throughout the year. 

 
With regard to the South Strand Beach Access and Strand Beach Park, the ordinance states 
specifically that signs will be utilized to identify the hours.  However, elsewhere in the ordinance, 
the document states that the City deems the use of gates to be essential to nuisance abatement 
and prohibition.  Thus, City placement of gates remains a possibility at these locations as well. 
 
The ordinance goes on to state that “…all text of Title 13, Chapter 13.04, which remains 
unchanged by this ordinance, including specifically text adopted by the passage of Ordinance 
09-05, is hereby readopted and reaffirmed, and the entirety of the text (as amended hereby) is 
deemed to be necessary to prohibit and abate public nuisances that would otherwise exist…”.  
Ordinance 09-05 (Exhibit 2b), identifies the closure of all City parks between the hours of 10:00 
p.m. and 6:00 a.m., with certain exceptions that are even more restrictive for certain parks in the 
City, including parks that are at the Dana Point Headlands.  With regard to the parks at the 
Headlands, in addition to the restrictions noted above at the Mid-Strand, Central Strand, and 
South Strand Beach Accessways and the Strand Beach Park, Ordinance 09-05 orders the 
following: 
 

• Hilltop Park and Harbor Point Park are open between 7:00 a.m. and sunset, all year; 
• Nature Interpretive Center and Parking Lot are open Tuesday-Sunday 10:00 a.m. to 5:00 

p.m.; 
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• Strand Funicular is open daily from sunrise to sunset from Memorial Day through Labor 
Day; and from sunrise to sunset on weekends and holidays the rest of the year. 

 
The City has not approved a local coastal development permit, or permit amendment, in 
conjunction with its approval of the urgency ordinance.  In its adoption of the urgency ordinance, 
the City took the position that this establishment of closing times and the installation of 
‘enforcement devices’ is exempt from coastal development permit requirements because the 
City found these actions to be ‘nuisance abatement’.  The City has also taken the position that 
the gates were authorized in the City’s coastal development permit for the Dana Point 
Headlands project. 
 
Subsequently, an appeal period was set up beginning on March 23, 2010 and ending on April 6, 
2010.  Three appeals of the City’s decision were timely filed on the City’s action. 
 
Background 
 
The parks and accessways that are the subject of this appeal are located in an area known as 
the Dana Point Headlands, in the City of Dana Point, Orange County.  In the late 1980’s, Dana 
Point incorporated as a City and soon thereafter, on September 13, 1989, obtained certification 
of its Local Coastal Program, which only covered portions of the City.  In 2004-2005, the 
Commission reviewed and approved LCPA 1-03, which amended the Dana Point Local Coastal 
Program (LCP) to certify a new plan (called the Headlands Development and Conservation 
Plan, or HDCP) for the 121.3 acre Dana Point Headlands project site.  That plan, among other 
things, allowed for development of up to 125 single family residential lots, a maximum of 
110,750 square feet of visitor serving commercial land use including a 65-90 room inn, a 35,000 
square foot commercial site with visitor information center and 40-bed hostel and 68.5 acres of 
public parks, coastal trails and open space, and a funicular (inclined elevator) to serve Strand 
beach.  Shortly after certification, the City approved a coastal development permit (CDP No. 04-
23) for the project and development commenced in April 2005. 
 
The subject parks and trails are located within a portion of the project referred to as “the 
Strand.”  This area is comprised of an expansive slope/bluff top area developed with a public 
parking lot and a linear public view park with walkway along the slope/bluff edge known as 
Strand Vista Park.  A residential enclave is under development on the slope/bluff face.  At the 
toe of the slope/bluff face is a rock revetment and sandy beach.  These areas are now 
referenced in the LCP as Planning Areas 1 (Strand Vista Park), Planning Area 2 (Strand 
Neighborhood (Residential)), and Planning Area 3 (Strand Beach Park (Recreation Open 
Space)) (Exhibit 1b).  The waters offshore are within a Marine Protected Area.   
 
There are several public accessways that provide vertical access to the beach and lateral 
access along the beach in this area.  Along the slope/bluff edge is the recently constructed 
lateral walkway noted above that is within the Strand Vista Park.  Strand Vista Park (Planning 
Area 1) is a linear-shaped public view park, with a trail along its length parallel to the shoreline 
that has coastal/ocean views, as well as several nodes with picnic areas and benches.  An 
existing public parking lot, the Salt Creek Parking Lot is located inland of the view park.  The 
park and public parking lot are approximately 1,300 feet long (more than 400 yards long or 4 
football fields).  Thus, multiple access points to the beach are provided along the length of the 
park.  There are four access points that merge into three vertical access corridors that lead from 
the Strand Vista Park to a lateral walkway along the top of the rock revetment and ultimately to 
the sandy beach.  There is an access point at the northerly end of the Strand Vista Park, known 
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as the North Strand Beach Access that is comprised of a stairway and public funicular to the 
beach.  At roughly the mid-point of Strand Vista Park, is the Mid-Strand Vista Park Access 
(MSVPA), which is a public stairway that provides a connection between the vista park and 
parking lot to the Central Strand Beach accessway.  Next are the Central Strand Beach Access 
and the South Strand Beach Access.  The entry point to the Central Strand Beach access is at 
the southerly end of Strand Vista Park and the parking lot, adjacent to a private gated roadway 
that provides vehicular access to the Strand Residential area.  The entry point to the South 
Strand Beach Access is located about 500 feet further south of the southerly end of the Strand 
Vista Park and parking lot.   
 
Except for the existing North Strand Beach Access, all of these publicly accessible 
improvements were required by the Commission in conjunction with its certification of LCPA 1-
03.  These public improvements were required as offsets necessary to mitigate impacts 
associated with allowing the developer to prohibit public vehicular access into the proposed 
residential community (however, public pedestrian access was required).  These public 
improvements were also part of a package of public benefits the Commission found were 
necessary to offset impacts caused by the project and to justify a finding that the proposed 
project, which has adverse impacts to ESHA, public access, visual resources, shoreline 
processes, among other impacts, is, on balance, consistent with the Coastal Act.   
 
The City’s latest action would impose strict closures on all of the accessways noted above 
(except for the North Strand Beach Access, which is managed by the County, not the City), 
such that the public would only be allowed to use most of the accessways during the daytime, 
and further prohibited from using two of the accessways during daylight hours by opening as 
late as 8 a.m. (well after sunrise) and closing as early as 5 p.m. (well before sunset). 
 
B. Substantial Issue Analysis
 
As stated in Section II of this report, the grounds for appeal are specific when a party appeals 
an action by a local government that has a certified Local Coastal Program.  In this case, the 
City’s determination that its actions to implement the urgency ordinance are exempt from 
coastal development permit requirements may be appealed to the Commission.   In addition, the 
effects of the City’s action for which no coastal development permit was required must be 
considered on the grounds of whether it conforms to the certified Local Coastal Program and 
with the public access and recreation policies of the Coastal Act.  Unless the Commission finds 
that the appeals do not raise any substantial issues, the Commission must consider the City’s 
claim of exemption de novo.   
 
In making the substantial issue assessment, the Commission typically considers whether the 
appellants’ contentions regarding the inconsistency of the local government action with the 
certified LCP or the Coastal Act raise significant issues in terms of the extent and scope of the 
approved development, the support for the local action, the precedential nature of the project, 
whether a significant coastal resource would be affected, and whether the appeal has statewide 
significance.   
 
In this case, the appellants contend that the City's decision that no coastal development permit 
is required and implementation of its adoption of ‘urgency ordinance’ do not conform to the 
requirements of the certified LCP or with the public access and recreations policies of the 
Coastal Act.   
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All of the appellants’ contentions stated in Section III. except for #10 are considered valid and 
will be addressed in detail in Section 1 (below).  Of the valid appeal contentions raised, 
Commission staff recommends the Commission find that a substantial issue exists with respect 
to the grounds on which the appeals have been filed.  The one invalid contention is addressed  
in section 2 (below)
 

 
1. Valid Contentions – Substantial Issue 
 
In this case, the appellants contend that, first, the City’s action to not require a coastal 
development permit is inconsistent with the certified LCP, and that second, if the Ordinance 
were to be implemented it could not be found to conform to the requirements of the certified 
LCP regarding public access and recreation.  In addition, the appellants contend that the City’s 
approval of the proposed project is inconsistent with the public access and recreation policies of 
the Coastal Act. 
 
As explained in the de novo section of these findings, implementation of the accessway closure 
hours and installation of the gates and signs qualifies as non-exempt development.  In addition, 
the LCP provides that limitations on time of use of recreation and access opportunities at public 
beaches and parks at the Headlands shall be subject to a coastal development permit.  [LUE 
Policy 5.31.]  Contrary to the City’s contention that the CDP for the Dana Point Headlands 
project authorized installation of the gates, neither the City’s findings regarding the CDP nor the 
project plans expressly identified the gates at issue here.  This silence is significant given the 
express restrictions in the LCP regarding gates that limit pedestrian access and given that the 
CDP findings and project plans clearly identified other gates that were expressly authorized in 
the LCP. 
 
With regard to the degree of factual and legal support for the local government’s decision – the 
City has provided little factual support for the extensive closure of the subject areas.  The City’s 
claim that implementation of the ordinance does not constitute development, as described 
elsewhere in this report, is not accurate.  Furthermore, the City’s claim that even if implementing 
the ordinance did constitute “development,” a coastal development permit would not be required 
because the City’s action is necessary to abate a public nuisance, raises significant questions.  
As explained in the de novo section of these findings, the City’s nuisance declaration is not 
sufficient to entirely exempt measures to implement the urgency ordinance from coastal 
development permitting requirements.  Therefore, adequate factual and legal support for the 
City’s decision is poor. 
 
The extent and scope of the development is significant.  Public access and recreation are 
among the Coastal Act’s highest priorities.  The legislature expressly stated in Section 30001.5 
of the Coastal Act that one of the state’s primary goals in the coastal zone is to “[m]aximize 
public access to and along the coast and maximize public recreational opportunities in the 
coastal zone.”  Limiting such uses must be very carefully considered and only the minimum 
limitation necessary to protect public safety or other valid need should be allowed.  For 
example, in the City of Coronado, the Commission approved a beach curfew for a portion of 
beach where fire rings were located.  The City had requested a much broader curfew area, but 
the Commission authorized the more limited area as that was the area where public safety 
issues had been demonstrated, and allowed for removal of some fire rings from a particularly 
problematic area (see CDP 6-93-160/6-96-22 (City of Coronado)).  The restriction was also only 
allowed to be in place for a pilot period, after which time the need would be reviewed.  Another 
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example like this occurred in the City of Long Beach (see CDP 5-93-232 (City of Long Beach) 
and amendments ).  In this case, the hours of closure are broader than necessary.  Such broad 
closure cannot be found to be consistent with either the City’s LCP or the Coastal Act.  
Furthermore, as explained in the de novo section of these findings, the use of gates to enforce 
closure hours is flatly inconsistent with the LCP.  Thus, the extent and scope of the 
development is broad and therefore does raise a substantial issue.  
 
The coastal resources affected by the City’s action, public access and recreation, are significant 
resources.  Strand Beach is a particularly popular recreational beach, especially with surfers.  
Based on the observations of the public, the use of this beach has expanded, especially in the 
central and southerly parts of the beach (closest to the Headlands promontory), since opening 
the accessways and support facilities (e.g. restrooms) that are a part of the Headlands 
development.  Also, with the new revetment-top access, more people, of varying physical 
capabilities, are now able to make use of the central and southerly areas of the beach than 
were able to do so prior to the construction of that access because there is now easier passage 
via the hardened walkway (instead of over the sand), and because the walkway provides lateral 
access to wider areas in the central and southerly parts of the beach that would otherwise 
become periodically difficult to access or were inaccessible due to high tides and waves striking 
against the revetment.  That access would be diminished by the gates and restrictive hours.  
The existing North Beach Access, which isn’t affected by the urgency ordinance, doesn’t 
provide equivalent access to the central and southerly beach areas.  The City’s action would 
result in adverse impacts to public access and recreation to and along Strand Beach Park.  
Therefore, the appeals do raise a substantial issue with regard to protection of significant 
coastal resources. 
 
The City’s action does raise significant questions of new precedents with regard to future 
interpretations of the LCP.  The Commission has approved permit applications for limited 
restrictions on beach access hours that are tailored to address the documented concerns of 
different localities (e.g. 6-93-160 (City of Coronado)).  The City’s assertion that implementing an 
ordinance that limits public beach access does not constitute development raises significant 
issues for future actions.  Moreover, the City’s claim that no coastal development permit is 
required because the action is necessary to abate a public nuisance is also a significant issue.  
If other localities also seek to circumvent Coastal Act permitting requirements, the 
Commission’s ability to carry out its duty to ensure that Coastal Act and LCP policies protecting 
public access and recreation are implemented will be significantly constrained.  Thus, the 
appeal does raise a substantial issue with regard to future interpretations of the LCP. 
 
Maximizing public access and recreation are issues of regional and statewide significance.  The 
City’s action is problematic in that no coastal development permit was required for an action that 
will limit public access.  The City has indicated that the limits on public access and recreation 
are required in order to assure public safety.  However, the limits imposed by the City’s action 
are not the least necessary to protect public safety.  All limits on public access and recreation 
are significant, but especially in a case like this where the access being limited is the very same 
access the Commission found was necessary to even authorize the residential development 
through which public access is required.  Thus, the appeal does raise a substantial issue of 
statewide and regional significance. 
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2. Invalid Contentions 
  
Not all of the contentions raised by the appellants can be considered valid appeal grounds, as 
the grounds for an appeal are limited to an allegation that the development does not conform to 
the certified LCP or the public access policies of the Coastal Act.   
 

• The urgency ordinance violates the requirements of the California Environmental Quality 
Act (CEQA).  (Barnes) 

 
An allegation that a local government has not complied with CEQA does not relate to conformity 
with the certified LCP or the public access policies of the Coastal Act and is therefore not a valid 
ground for appeal to the Commission. 
 
V. FINDINGS AND DECLARATIONS FOR DE NOVO HEARING ON CLAIM OF EXEMPTION
 
The Commission hereby finds and declares as follows: 
 
A. Project Description and Location
 
The project description and location is hereby incorporated by reference from Section IV of 
Substantial Issue portion of this staff report on pages 7 thru 9. 
 
 
B. Coastal Development Permit Required
 
Pursuant to Section 9.27.010 of the City of Dana Point Zoning Code (Title 9), a coastal 
development permit, subject to the standards of the specific zoning designation, is required for all 
“development” within the Coastal Overlay (“CO”) District. “Development” is defined in Section 
9.75.040 of the City’s zoning code as: 
 
 Development, Coastal — the placement or erection, on land, in or under water, of 
any solid material or structure; discharge or disposal of any dredged material or of any 
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or 
extraction of any materials; change in the density or intensity of use of land, including, 
but not limited to, subdivision pursuant to the Subdivision Map Act (commencing with 
Section 66410 of the Government Code), and any other division of land, including lot 
splits, except where the land division is brought about in connection with the purchase 
of such land by a public agency for public recreational use; change in the intensity of use 
of water, or of access thereto, construction, reconstruction, demolition, or alteration of 
the size of any structure; including any facility of any private, public, or municipal utility; 
and the removal of harvesting of major vegetation other than for agricultural purposes, 
kelp harvesting, and timber operations which are in accordance with a timber harvesting 
plan submitted pursuant to the provision of the Z’berg-Nejedly Forest Practice Act of 
1973 (commencing with Section 4511). As used in this section, “structure” includes, but 
is not limited to, any building, road, pipe, flume, conduit, siphon, aqueduct, telephone 
line, and electrical power transmission and distribution line. (emphasis added) 
 
This definition corresponds to the Coastal Act’s definition of development at Section 30106.  
Implementation of the urgency ordinance approved by the City Council would have the effect of 
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"changing the intensity of use of water, or of access thereto" because it limits access to the 
beach.  In addition, the installation of ‘enforcement devices’ such as gates and signs is “the 
placement or erection, on land...of any solid material or structure...”, so it too is development.  
Thus, the installation of gates on public coastal accessways, closure of the beach accessways 
through establishment of hours of operation by ordinance, and installation of signs displaying 
the hours of closure of accessways meets the definition of development as defined in the City's 
certified LCP.  The above-mentioned gates and signs which limit or restrict public beach access 
are: 1) located within the CO District; 2) are not authorized by Coastal Development Permit 
(“CDP”) No. 04-23 (or any other coastal development permit) and; 3) are not exempt.  
 
In addition, the LCP provides that limitations on time of use of recreation and access 
opportunities at public beaches and parks at the Headlands shall be subject to a coastal 
development permit.  [LUE Policy 5.31.]  The City’s implementation of hours of operation on the 
City’s accessways to the beach at the Headlands constitutes a limitation on the time of use of 
the public beach and therefore requires a coastal development permit. 
 
Contrary to the City’s contention that the CDP for the Dana Point Headlands project authorized 
installation of the gates, neither the City’s findings regarding the CDP nor the project plans 
expressly identified the gates at issue here.  This silence is significant given the express 
restrictions in the LCP regarding gates that limit pedestrian access and given that the CDP 
findings and project plans clearly identified other gates that were expressly authorized in the 
LCP.   
 
Section 30610 of the Coastal Act, and Section 9.69.040 of the City’s Local Coastal Program, 
identifies categories of development that are exempt from the Act’s permitting requirements.  
The only potentially applicable exemption is the exemption for improvements to structures other 
than single-family residences.  Pursuant to Section 30610(b), however, that exemption does not 
apply to types of improvements identified in the Commission’s regulations that adversely affect 
public access.  Section 13253(b)(7) of the Commission’s regulations provides that 
improvements that change the intensity of use of a structure are not exempt (see also Section 
9.69.040 of the City’s Local Coastal Program).  The signage and gates restricting the hours of 
operation of the accessways change the intensity of use and adversely affect public access.  
They therefore are not exempt.   
 
The measures required by the City to implement the urgency ordinance therefore constitute 
development under the Coastal Act and the City’s local coastal program (“LCP”) and require a 
coastal development permit or an amendment to CDP No. 04-23.  
  
As discussed further below, although the Coastal Act does not limit the City’s power to declare 
and abate nuisances, the implementation measures the City is requiring here go far beyond the 
scope of the identified nuisance and significantly restrict lawful activities that are protected 
under the Coastal Act.  The City’s implementation measures to restrict those lawful, non-
nuisance activities remain subject to the requirements of the Coastal Act. 
 
Therefore, for the reasons described above, the City’s determination that no coastal 
development permit is required to implement the subject ‘urgency ordinance’ is not consistent 
with the certified LCP provisions and thus the Commission finds the City’s claim of exemption is 
erroneous, and that a coastal development permit is required. 
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C. Impacts Associated with the Development
 
As described above, implementation of ‘urgency ordinance’ approved by the City of Dana Point 
City Council, constitutes development as defined in the certified LCP and in the Coastal Act.  As 
such, review of the merits of the development is appropriate.  Whether the development allowed 
under ‘urgency ordinance’ can be found consistent with the City’s certified LCP and the public 
access and recreation policies of the Coastal Act is considered below. 
 
The effects on public access arising from implementing the ordinance must be considered.  The 
standard of review for all development located between the sea and the first public road 
paralleling the sea includes the public access and recreation policies of the Coastal Act.  
Coastal Act Section 30210 states:  
 

 In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities shall 
be provided for all the people consistent with public safety needs and the need to protect 
public rights, rights of private property owners, and natural resource areas from overuse. 

 
Further, Coastal Act Section 30212.5 states: 
 

 Wherever appropriate and feasible, public facilities, including parking areas or facilities, 
shall be distributed throughout an area so as to mitigate against the impacts, social and 
otherwise, of overcrowding or overuse by the public of any single area. 

 
The Coastal Act includes Sections 30220, 30221, and 30223 which promote public recreational 
opportunities.  The gates and hours of operation adversely impact, rather than maximize, public 
access. 
 
The Coastal Act’s protections for public access and recreation, however, are not absolute.  
Section 30214 provides: 
 

(a) The public access policies of this article shall be implemented in a manner that takes 
into account the need to regulate the time, place, and manner of public access 
depending on the facts and circumstances in each case including, but not limited to, the 
following: 
 

(1) Topographic and geologic site characteristics. 
  
(2) The capacity of the site to sustain use and at what level of intensity. 
  
(3) The appropriateness of limiting public access to the right to pass and repass 

depending on such factors as the fragility of the natural resources in the area 
and the proximity of the access area to adjacent residential uses. 

 
(4) The need to provide for the management of access areas so as to protect the 

privacy of adjacent property owners and to protect the aesthetic values of the 
area by providing for the collection of litter. 

  
(b) It is the intent of the Legislature that the public access policies of this article be 
carried out in a reasonable manner that considers the equities and that balances the 
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rights of the individual property owner with the public's constitutional right of access 
pursuant to Section 4 of Article X of the California Constitution. Nothing in this section or 
any amendment thereto shall be construed as a limitation on the rights guaranteed to the 
public under Section 4 of Article X of the California Constitution. 
 
(c) In carrying out the public access policies of this article, the commission and any other 
responsible public agency shall consider and encourage the utilization of innovative 
access management techniques, including, but not limited to, agreements with private 
organizations which would minimize management costs and encourage the use of 
volunteer programs. 

 
Relevant policies from the certified Local Coastal Program, include but are not limited to the 
following: 
 

Land Use Element Policy 5.9:  Provide public trails within the Headlands.  The system 
shall provide access to the existing sandy beach areas, including but not limited to a 
minimum of three (3) public accessways, and an inclined elevator/funicular, from Selva 
Road, through the Strand area, to the beach, and to the visitor-serving recreational and 
public places developed within the Headlands. 

 
LUE Policy 5.13:  Create new public view and coastal access opportunities by 
establishing additional public shoreline access, an integrated, on-site public trail system, 
and coastal recreational facilities.  (Coastal Act/30212, 30222, 30251) 
 
LUE Policy 5.15:  Provide non-vehicle circulation throughout the Headlands by 
establishing an interconnected network of trails, walkways and bikeways.  (Coastal 
Act/30252) 
 
LUE Policy 5.18:  Provide public recreational opportunities and distribute visitor-serving 
recreation facilities in appropriate areas compatible with adjacent uses and to minimize 
the potential for overuse of any single area by the public.  (Coastal Act/ 30212.5, 30252) 
 
LUE Policy 5.31: Recreation and access opportunities at public beaches and parks 
at the Headlands shall be protected, and where feasible, enhanced as an important 
coastal resource.  Public beaches and parks shall maintain lower-cost user fees and 
parking fees, and maximize hours of use to the extent feasible, in order to maximize 
public access and recreation opportunities.  Limitations on time of use or increases in 
user fees or parking fees shall be subject to a coastal development permit. (Coastal 
Act/30210, 30212, 30213, 30221) [emphasis added] 
 
LUE Policy 5.35: Except as noted in this policy, gates, guardhouses, barriers or 
other structures designed to regulate or restrict access shall not be permitted upon any 
street (public or private) within the Headlands where they have the potential to limit, 
deter, or prevent public access to the shoreline, inland trails, or parklands.  In the Strand 
residential area, gates, guardhouses, barriers and other structures designed to regulate 
or restrict public vehicular access into the residential development may be authorized 
provided that 1) pedestrian and bicycle access from Selva Road and the County Beach 
parking lot through the residential development to the beach remains unimpeded; 2) a 
public access connection is provided that gives direct access from approximately the 
mid-point of the County Beach parking lot to the Central Strand Access; and 3) an 
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inclined elevator/funicular providing mechanized access from the County Beach parking 
lot to the beach is constructed, operated and maintained for public use for the duration 
of the period that public vehicular access through the residential subdivision is regulated 
or restricted.   

 
The City has asserted that the hours of operation it has set for the Mid-Strand and Central 
Strand accessways, at 8:00 am to 5/7:00 pm (depending on the season), are necessary 
because the presence of public accessways in a residential community creates significant 
safety issues. The mere presence of a public accessway in a residential neighborhood is not a 
public safety issue. There are many such accessways in residential neighborhoods along the 
California coast that present no more of a safety issue than accessways located in non-
residential areas.  If free of view obstructing vegetation, the accessways are accessible to 
monitoring from multiple vantage points during daylight hours, and if adequately lit, at all hours.  
For instance, the MSVPA, Central Strand and South Strand accessways can be seen from the 
lateral accessway in Strand Vista Park from many vantages.  Parts of these accessways are 
also visible from the walkway on top of the revetment.  Where visibility is limited along some of 
the accessways, those areas become visible once on the accessway itself.  In addition, these 
hours prevent the public from gaining access to State tidelands via these accessways even 
during daylight hours, which can be as early as 5am and as late as 9pm during some times of 
the year.  In fact these hours are far more restrictive even than the hours listed on the sign for 
Strand Vista Park, which are 6am to 10pm.   
 
The proposed signage prohibits public use of the Mid-Strand Vista Park Accessway and Central 
Strand Access earlier than the other vertical accessways in the project area but includes a sign 
indicating that alternative vertical access (free funicular) exists 200 yards away.  However, that 
signage neglects to inform the public of the fact that the funicular is open only on weekends and 
holidays nine months of the year, and is only open from sunrise to sunset when it is open.  In 
addition, the signage for the funicular itself is misleading in that it suggests beach access is 
limited to the hours of the funicular.  Other signage present is also misleading and adversely 
affects public access1.  In summary, the combination of gates, hours of operation and signage 
proposed by the City does not maximize public access opportunities, as required by the certified 
LCP and the Coastal Act. 
 
Moreover, the gates are inconsistent with the access policies of the HDCP. HDCP Section 
3.4.A.6 expressly prohibits gates or other development in Planning Areas 2 and 6 that restrict 
public pedestrian and bicycle access. Section 3.4.A.6 reads in pertinent part:  
 

Gates, guardhouses, barriers or other development designed to regulate or restrict public 
access shall only be allowed in conjunction with a public funicular in Planning Area 1 
providing mechanized public access from the County beach parking lot to the beach. Only 
public vehicular access may be restricted. Public pedestrian and bicycle access shall not be 
restricted. [underlining added for emphasis] 

 
All development must be consistent and comply with the requirements of the HDCP. The 
pedestrian gates are clearly inconsistent with the HDCP. 
 

                                            
1 For example, there is a sign near the intersection of the Central Strand Access and the Strand Beach 
Park accessway on top of the revetment which reads “stay on the sidewalk” which suggests that 
pedestrians cannot access the beach via the accessway. 
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The proposed hours of operation limit public access to a greater degree than anticipated or 
allowed by the policies of the certified LCP and the public access and recreation policies of the 
Coastal Act and should not be permitted.  Nor are the hours consistent with public access 
policies of the Headlands Development and Conservation Plan, including Section 4.4, which 
specifies that trails will maximize public coastal access.  
 
The Commission does not question that the Coastal Act does not limit the power of the City to 
declare and abate nuisances.  The Commission also does not question that some of the 
conduct that the City has identified as constituting a public nuisance can qualify as a nuisance.  
The measures the City has required to abate the nuisance, however, go far beyond abating the 
identified nuisance and significantly restrict lawful activities that the City has not declared to be 
a nuisance and that are protected under the Coastal Act.  They also go beyond the kind of 
targeted police measures that local governments, including the City, frequently adopt and which 
the Commission has not treated as subject to the Coastal Act’s permitting requirements.  In 
addition, the Coastal Act allows for case-by-case restrictions on public access and the 
Commission has approved permits for such restrictions (e.g. 5-93-232 (City of Long Beach) and 
amendments, 6-93-160/6-96-022 (City of Coronado)).  Because of the possibility of restrictions 
sweeping much more broadly than is necessary to address legitimate concerns regarding 
unlawful conduct, the permit process is crucial to ensuring that an appropriate balance is struck. 
 
The police reports and calls for service the City considered in finding that a nuisance exists 
show that the chosen method of abatement goes beyond the nuisance activities identified in the 
reports.  In support of its claim, the City provided copies of police reports and a summary of 
“calls for police service” that it has documented that relate to the subject area (see Exhibit 4, 
pages 39 to 99, for copies of police reports, and Exhibit 4, pages 100 to 105, for City-prepared 
summary table).  These reports cover a time period primarily between February 2009 and early 
March 2010 (some police reports taken between August 2005 and December 2008 were also 
on the table).  The summary table identifies a total of 117 calls and 9 police reports (total 126), 
over the 12 month period between February 2009 and February 2010.  About 60 of those calls 
and police reports (less than half) occurred between 5 p.m. and 6 a.m. (i.e. the period that the 
accessway closures would occur), or about 5 calls or police reports per month involving issues 
at night.  So, on average, there were about 10 calls or police reports per month.  About 40 of the 
126 calls/reports occurred outside of the area of Strand Vista Park and the accessways (leaving 
about 87 calls/reports from within the area).  Of the 87 calls/reports actually in the area where 
the City declared a nuisance, 39 occurred during the evening (an average of slightly more than 
3 calls per month).   
 
During most of this period, the subject parks and accessways were under construction, and 
were only opened to public use gradually starting in late 2009.  It should also be noted that the 
police call data supplied does not distinguish between calls that relate specifically to the subject 
parks and trails and those that relate to the surrounding public parking lots, public roads, areas 
under construction, and surrounding residential development.  A close look at all of the calls 
reveals that many of them had to do with motor vehicle violations, parking citations, traffic 
accidents, and suspicious persons sitting in vehicles.  In fact, at least 11 of the 39 calls/reports 
that occurred in the evening in the Strand area had to do with vehicles.  The remaining 28 
calls/reports had to do with vandalism (5)2, undefined disturbance (4), undefined problem (4), 
suspicious person/circumstances (4), trespassing (4), misdemeanor narcotics/drinking (2), 
assisting a citizen (1), request for foot patrol (1), report of indecent exposure (1), a call for 

 
2 The number shown in parenthesis are the number of calls/reports made of that type of activity. 
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service at a special event (1), and theft (1).  Closing and gating the accessways clearly won’t 
address calls related to suspicious persons sitting in vehicles, traffic stops, auto-related 
disturbances, traffic accidents, or vehicle code violations.  Furthermore, it remains unclear how 
closing the accessways would address the trespassing and graffiti problem, or any of the other 
issues identified, especially given the other ways to gain access to the site that do not involve 
use of the beach accessways.   
 
Mere public use of the accessways is not unlawful behavior nor is the presence of the public en 
route to the beach a “nuisance”. In areas where there are demonstrated problems, alternatives 
to closure to address the problem need to be considered.  If there are no feasible alternatives to 
closure, then, in order to maximize public access, the accessways and parks that are closed 
must be limited to only those where valid public safety concerns are demonstrated.  The hours 
of closure must be minimized and the length of time that the closure is in place should also be 
minimized; perhaps for just a "pilot" period after which the need for such closure would be 
revisited (e.g. 5-93-232 (City of Long Beach), 6-93-160/6-96-022 (City of Coronado)).  Finally, 
appropriate mitigation must be provided for any closures that are ultimately allowed.  The 
coastal development permit provides the process to address these issues and provide a more 
even handed approach to assure that accessway and park closures are only allowed for 
legitimate public safety reasons and are not excessively restrictive, thus ensuring maximum 
public access as required by the Coastal Act and the City’s certified LCP. 
 
Gates and restrictive access hours on dedicated public accessways are contrary to the public 
access requirements of the LCP and the Coastal Act.  The local coastal program expressly 
prohibits gates or other development designed to restrict public access through public 
accessways to Strand Beach.  The presence of gates on these accessways is contrary to the 
public access improvement goals of both the Coastal Act and the Local Coastal Program.  Both 
a local coastal program amendment and coastal development permit would be needed to 
authorize such gates.   
 
Finally, the City’s action to impose excessively restrictive hours on public use of the accessways 
and construction of gates at the Headlands undermines the very basis on which the 
Commission found the Headlands Development and Conservation Plan (HDCP), and the 
development it describes, to be approvable under the Coastal Act.  The development 
contemplated in that plan, and ultimately approved by the City and built by the developer, was 
found to be inconsistent with the Coastal Act in a number of ways (see Revised Findings 
adopted in August 2004 in support of the Commission’s approval of the HDCP).  The 
Commission found it could approve the HDCP only by invoking the conflict resolution provisions 
of the Coastal Act (see PRC §§ 30007.5 and 30200(b)).  The coastal accessways that are being 
gated/restricted by the City, are the very same accessways that the Commission found to be a 
substantial benefit of the development and contributed to the HDCP and the development it 
described as being “...on balance ... the most protective of significant coastal resources...”  
Thus, the restrictions the City has placed on these accessways calls into question the 
consistency of the entire Headlands development with the Coastal Act. 
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