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SUMMARY OF STAFF RECOMMENDATIONS: 

1. Summary of Staff Recommendation: Substantial Issue
Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it 
determines that no substantial issue exists with respect to the grounds on which the appeal 
has been filed.  Commission staff has analyzed the County’s Final Local Action Notice for 
the development (Exhibit No. 3), appellant’s claims (Exhibit No. 4), and the relevant 
requirements of the LCP as explained below. The staff recommends that the Commission, 
after public hearing, determine that a SUBSTANTIAL ISSUE exists with respect to the 
grounds on which the appeal has been filed, and that the Commission hold a de novo 
hearing, because the appellants have raised a substantial issue with the local government’s 
action and its consistency with the certified Local Coastal Program (LCP). 

On November 10, 2010 the County of Mendocino approved Coastal Development Permit # 
CDB 34-2009 for a coastal development boundary line adjustment on approximately 2.63 
acres to reconfigure two (2) existing lots from the current configurations of approximately 
0.93 acres (Parcel 1) and 1.7 acres (Parcel 2), to create lots of 1.21 acres and 1.42 acres. 
Parcel 1 is the northerly parcel (APN 144-130-29) and is improved with a single family 
residence with garage and on-site septic system, and the southerly parcel (APN 144-130-
23) is vacant. According to the County staff report, the intent of the owner is to provide a 
larger buffer between the existing residence and the southerly property line. 

The subject parcels are located on a bluff and situated approximately one mile south of 
Anchor Bay lying between State Highway One and the Pacific Ocean, at 36420 and 36430 
South Highway One in Mendocino County. Both parcels are accessed by way of a 20-foot-
wide private road easement which connects to Highway One (Exhibit Nos. 1 and 2). 

As described in the County staff report, the vacant Parcel 2 contains three types of 
Environmentally Sensitive Habitat Area (ESHA) including: 1) coastal bluff morning glory 
(Calystegia purpurata ssp. saxicola) plants in various locations; 2) Northern Coastal Bluff 
Scrub habitat near the bluff edge and on the bluff face; and 3) a portion of a wetland that 
extends along the existing boundary line separating the two parcels. A building envelope 
for future development on Parcel 2 has been identified on a tentative map dated May 2009 
(Exhibit No. 5) and submitted with the County referral. The map shows coastal bluff 
morning-glory plants and the wetland occurring within 50 feet of the building envelope. 

The appellants (Commissioners Sara Wan and Esther Sanchez) claim that the approved 
project is inconsistent with the policies and standards of the Mendocino County certified 
Local Coastal Program (LCP) relating to protection of environmentally sensitive habitat 
areas (ESHAs). Specifically, the appellants claim that the approved project is inconsistent 
with the ESHA buffer requirements of LUP Policies 3.1-7, 3.1-32, and 3.1-18 and CZC 
Section 20.496.020, including a failure to address how a buffer that is less than the 
minimum of 100 feet is allowable under the LCP. The appellants also indicate the 
approved project is inconsistent with LUP Policies 3.1-7 and 3.1-32 and CZC Section 
20.496.020 that disallow boundary line adjustments that create or provide for new parcels 
entirely within ESHA or ESHA buffer areas, and contend that the County approval does 
not adequately demonstrate that the land division will not have significant adverse effects, 
either individually or cumulatively, on ESHAs, inconsistent with CZC Section 20.524.010. 
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A botanical survey report dated August 2007 is referenced in the County staff report and 
was included with the County’s project referral. The botanical consultant proposed a 
reduced buffer of the minimum 50 feet in combination with mitigation measures for most 
but not all coastal bluff morning-glory occurrences.  No buffer was mapped for plants 
located within the mostly undeveloped 20-foot private road easement that runs parallel to 
and adjacent to Highway One and that encroaches within 50 feet of the identified building 
envelope. In addition, no buffer was mapped for plants located around the edge of an old 
road/turnaround near the center of the parcel.  No clear explanation is contained in the 
local record as to why buffers were not identified around the occurrences of coastal bluff 
morning glory.  The consultant describes the presence of 225 coastal bluff morning-glory 
plants on the site, and indicates in the Mitigation Plan enclosed within Appendix C of the 
report that “While a 50’ buffer can be maintained from the [Northern] coastal bluff scrub 
and the majority of the coastal bluff morning-glories, several occurrences (~40) of coastal 
bluff morning-glory may be impacted by the construction of a residence and the associated 
development activities.” The Mitigation Plan further states “The California Department of 
Fish and Game (DFG) will be consulted for the review of this plan, and will receive a copy 
of the final report.” However, there is no indication whether DFG was ultimately consulted 
for the project or whether they were in agreement with the botanist’s reduced buffer 
analysis. 

The botanical report additionally discusses the presence of a wetland feature and seeps that 
are associated with a road drainage culvert and related earth catch basin to drain Highway 
One. The botanical report does not identify the feature as ESHA, and the May 2009 
tentative map does not show an ESHA buffer around the wetland ESHA feature. 

The County staff report does not discuss how the reduced ESHA buffer or omitted wetland 
ESHA buffer are consistent with the LCP ESHA buffer policies, and makes no reference to 
whether DFG was consulted or is in agreement with the reduced buffer associated with the 
proposed development. The staff report also does not discuss how the direct impacts to 
coastal bluff morning-glory plants associated with the building envelope identified on the 
May 2009 tentative map (Exhibit No. 5) and described in the August 2007 botanical report 
(Exhibit No. 6) are consistent with the LCP ESHA buffer policies. 

As discussed above, the tentative map depicts a building envelope that encroaches both 
into the ESHA and areas required for ESHA buffer on the subject property.  Therefore, a 
substantial issue is raised as to whether the applicant has not established an adequate 
building site which would allow for the development of the building site consistent with 
Policy 3.1-7, as required by LUP Policy 3.1-32.  It appears from the tentative map that 
there is insufficient room to accommodate a building site and necessary associated 
developments such as a driveway, parking area, septic system, and utilities outside the 
ESHA buffer areas around all wetland ESHA and coastal bluff morning-glory ESHA.  In 
addition, the County’s findings do not analyze alternatives, including the no-project 
alternative, to demonstrate options that would best avoid significant adverse effects on the 
ESHA. 

Staff believes the appeal raises a substantial issue of conformance with Mendocino County 
LCP provisions because: (1) the development approved by the County does not provide a 
buffer between the identified building envelope and wetland and some rare plant ESHA, 
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and ESHA buffers are not allowed to be reduced to less than 50 feet; (2) the County 
approval fails to address the consistency of the project with the ESHA buffer requirements 
of LUP Policies 3.1-7, 3.1-32, and 3.1-18 and CZC Section 20.496.020, including how a 
buffer that is less than the minimum of 100 feet is allowable under the LCP; (3) the County 
approval fails to address how the land division can create or provide for a parcel entirely 
within buffer areas and satisfy requirements of CZC Section 20.496.020(A)(3); (4) the 
County approval does not adequately demonstrate how the land division is consistent with 
LCP policies that require the project will not have significant adverse effects, either 
individually or cumulatively, on ESHAs, as required by CZC Section 20.524.010(B); (5) 
the development approved by the County includes a building envelope located in, and 
directly impacting coastal bluff morning-glory ESHA and land divisions and the future 
residential development the lot line adjustment is designed to facilitate are not listed in the 
LCP as allowable uses within rare plant and wetland ESHA; and (6) the County has not 
demonstrated there is not a feasible less environmentally damaging alternative to locating 
the development with the ESHA. 

For all of the above reasons, staff recommends that the Commission find that the appeal 
raises a substantial issue of conformance of the development as approved by the County 
with respect to the provisions of the certified LCP regarding protection of ESHA policies. 

The motion to adopt the staff recommendation of Substantial Issue is found on page 
6. 
 

2. Summary of Staff Recommendation De Novo: Denial 
Staff recommends that the Commission DENY the coastal development permit for the 
proposed boundary line adjustment on the basis that the project, as proposed by the 
applicant, is inconsistent with Mendocino County’s certified LCP regarding the protection 
of environmentally sensitive habitat areas. 

As discussed above, the proposed project consists of a coastal development boundary line 
adjustment of two existing lots resulting in lots of 1.21 acres and 1.42 acres. Parcel 1 is the 
northerly parcel (APN 144-130-29) and is improved with a single family residence with 
garage and on-site septic system, and Parcel 2, the southerly parcel (APN 144-130-23), is 
vacant.  

A botanical survey report prepared for the project in August of 2007 identified three kinds 
of Environmentally Sensitive Habitat Areas (ESHA) on the vacant Parcel 2.  These ESHA 
include:  1) coastal bluff morning glory (Calystegia purpurata ssp. saxicola) plants; 2) 
Northern Coastal Bluff Scrub habitat near the bluff edge and on the bluff face; and 3) a 
portion of a wetland that extends along the existing boundary line separating the two 
parcels.   

Division of land is not a form of development that is automatically entitled to a landowner. 
LUP Policy 3.1-32 limits land divisions, including lot line adjustments, which are located 
within ESHAs and does not permit such land divisions if any parcel being created does not 
have an adequate building site which would allow for the development of the building site 
consistent with LUP Policy 3.1-7.  According to LUP Policy 3.1-7 and CZC Section 
20.496.020, a buffer area of a minimum of 100 feet shall be established adjacent to all 
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ESHAs, unless an applicant can demonstrate, after consultations and agreement with the 
California Department of Fish and Game (DFG) that 100 feet is not necessary to protect 
the resources of that particular habitat area from possible significant disruption caused by 
the proposed development. The policy states in that event, the buffer shall not be less than 
50 feet in width. LUP Policy 3.1-7 and CZC Section 20.496.020 further requires that 
development permitted within an ESHA buffer area shall generally be the same as those 
uses permitted in the adjacent ESHA, and that structures are allowable within the buffer 
area only if there is no other feasible site available on the parcel.  

Neither the proposed lot line adjustment nor the residential uses that the lot line adjustment 
could facilitate are resource dependent.  Therefore, to be consistent with LUP Policy 3.1-7, 
the proposed lot line adjustment must establish a building site for the residential uses 
outside of the rare plant ESHA and the rare plant ESHA buffer.  In addition, none of the 
nine categories of allowable uses in wetlands include residential land divisions or other 
residential development.  Therefore, to be consistent with LUP Policy 3.1-7, the proposed 
lot line adjustment must establish a building site for the residential uses outside of the 
wetland ESHA and wetland ESHA buffer. 

The tentative map depicts a building envelope that provides for a 50-foot buffer from a 
portion of the ESHA on proposed vacant Parcel 2, the northern coastal bluff scrub habitat 
and the coastal bluff morning glory habitat that is located within the northern coastal bluff 
scrub habitat.  However, the proposed building envelope extends into areas of coastal bluff 
morning glory along the 20-foot private road easement along the northeast side of the 
property.  The proposed building envelope also extends into areas that should be covered 
by either a 100-foot buffer or 50-foot buffer around some of the ESHAs on the proposed 
parcel, including areas around (1) the aforementioned coastal bluff morning glory habitat 
within the 20-foot private road easement, (2) coastal bluff morning glory habitat around 
the perimeter of an old dirt road turnaround near the center of the property, and (3) the 
wetland habitat.   Thus, as neither residential land divisions or other residential uses are 
listed in the LCP as allowable uses within rare plant ESHA and ESHA buffers, and the 
Coastal Act only allows resource dependent uses within an ESHA, the proposed 
development is inconsistent with the use limitations of the certified LCP, including its 
references to 30240, and including LUP Policies 3.1-7 and CZC Sections 
20.496.020(A)(3),  20.496.020(A)(4), and 20.524.010(B(g).  Therefore the applicant has 
not established an adequate building site which would allow for the development of the 
building site consistent with Policy 3.1-7, as required by LUP Policy 3.1-32. 

All portions of proposed adjusted Parcel 2 are within 100 feet of ESHA.  Thus, it is not 
possible to establish a building envelope that provides for 100-foot buffers consistent with 
LUP Policy 3.7 and CZC Section 20.496.020.  As discussed, LUP Policy 3.7 and CZC 
Section 20.496.020 allow for reduced buffers of a minimum 50-foot width to be 
established if it can be demonstrated that the reduced buffer would be adequate to protect 
the ESHA based on certain criteria and if prepared in consultation with the Department of 
Fish & Game.  The Biological Assessment contains an analysis that offers a justification 
for a reduced 50-foot buffer around the northern coastal bluff scrub habitat and the 
associated coastal bluff morning glory habitat growing within it near the bluff edge, but 
does not evaluate whether a reduced buffer would be sufficient around the other ESHA 
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found on proposed Parcel 2.  In addition, there is no evidence that the Department of Fish 
& Game has been consulted on the appropriateness of any reduced buffer around any of 
the ESHA on proposed Parcel 2.  Even if reduced buffers around each of the ESHAs had 
been justified consistent with LUP Policy 3.7 and CZC Section 20.496.020, which they 
have not, there does not appear to be sufficient room on Proposed Parcel 2 to accommodate 
a building site for a future home and necessary associated development such as an access 
road, septic system, parking, and utilities outside of all areas that would be required for 
even minimum 50-foot ESHA buffers.     

Therefore, staff believes that the proposed development is inconsistent with the certified 
LCP provisions that protect environmentally sensitive habitat areas because the proposed 
boundary line adjustment does not establish an adequate building site on adjusted Parcel 2 
which would allow for the development of the building site outside of all ESHA and 
required ESHA buffer areas on the site.  As there are no conditions that could be applied 
that could make the proposed project consistent with the LCP policies and standards 
discussed above, staff recommends that the Commission find that the permit application 
must be denied. 

The Motion to adopt the Staff Recommendation of Denial is found on page 7. 

 

I. STAFF RECOMMENDATION, MOTION AND RESOLUTION ON 
SUBSTANTIAL ISSUE 

Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 

Motion: 
I move that the Commission determine that Appeal No. A-1-MEN-10-039 raises 
No Substantial Issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act. 

Staff Recommendation:  
Staff recommends a NO vote. Following the staff recommendation will result in the 
Commission conducting a de novo review of the application, and adoption of the 
following resolution and findings. Passage of this motion, via a yes vote, will result 
in a finding of No Substantial Issue and the local action will become final and 
effective. The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 

Resolution to Find Substantial Issue: 
The Commission hereby finds that Appeal No. A-1-MEN-10-039 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency of the proposed 
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project with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 

II. STAFF RECOMMENDATION, MOTION AND RESOLUTION ON DE 
NOVO 

Pursuant to Section 30625 of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that the development does not conform to the 
standards set forth in the certified Local Coastal Program and deny the permit.  The proper 
motion is: 

Motion: 

I move that the Commission approve Coastal Development Permit No. A-1-
MEN-10-039 for the development proposed by the applicant. 

Staff Recommendation of Denial: 
Staff recommends a NO vote. Failure of this motion will result in denial of the 
permit and adoption of the following resolution and findings. The motion passes 
only by affirmative vote of a majority of the Commissioners present. 

Resolution to DENY the Permit: 
The Commission hereby denies a coastal development permit for the proposed 
development on the ground that the development will not conform with the policies 
of the certified LCP. Approval of the permit would not comply with the California 
Environmental Quality Act because there are feasible mitigation measures or 
alternatives that would substantially lessen the significant adverse impacts of the 
development on the environment. 

 

 

PART ONE – SUBSTANTIAL ISSUE 

STAFF NOTES:

1.  Appeal Process
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 

Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of developments, 
including developments located within certain geographic appeal areas, such as those 
located between the sea and the first public road paralleling the sea, or within three 
hundred feet of the inland extent of any beach, or of the mean high tide line of the sea 
where there is no beach, or within one hundred feet of any wetland or stream, or within 
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three hundred feet of the top of the seaward face of any coastal bluff, or those located in a 
sensitive coastal resource area, such as designated “special communities.” 

Furthermore, developments approved by counties may be appealed if they are not 
designated the “principal permitted use" under the certified LCP. Finally, developments 
which constitute major public works or major energy facilities may be appealed, whether 
approved or denied by the city or county. The grounds for an appeal are limited to an 
allegation that the development does not conform to the standards set forth in the certified 
local coastal program and, if the development is located between the first public road and 
the sea, the public access policies set forth in the Coastal Act. 

The subject development is appealable to the Commission because (1); the approved 
development is located between the sea and the first public road paralleling the sea; (2) the 
approved development is located within 100 feet of a wetland; (3) the approved 
development is within 300 feet of the top of the seaward face of a coastal bluff; and (4) the 
approved boundary line adjustment is a form of development not designated as the 
“principal permitted use” under the certified LCP.  

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that no substantial issue is raised by the appeal. Since the staff is 
recommending substantial issue, unless three Commissioners object, it is presumed that the 
appeal raises a substantial issue and the Commission may proceed to its de novo review. 

If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised. 

The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellant and persons who made their views known to the 
local government (or their representatives). Testimony from other persons regarding 
substantial issue must be submitted in writing. 

Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo motion of the appeal hearing and review the merits of the proposed project. 
This de novo review may occur at the same or a subsequent meeting. If the Commission 
were to conduct a de novo hearing on the appeal, the applicable test for the Commission to 
consider would be whether the development is in conformity with the certified Local 
Coastal Program. 

2. Filing of Appeal 
One appeal was filed with the Commission’s North Coast District Office on December 9, 
2010 by Commissioners Sara Wan and Esther Sanchez (Exhibit No. 4). The appeal was 
filed in a timely manner, within 10 working days of receipt by the Commission of the 
County's Notice of Final Action on November 29, 2010 (Exhibit No. 3). 
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III. FINDINGS AND DECLARATIONS 

The Commission hereby finds and declares: 

A. Appellants Contentions: 

The Commission received one appeal of the County of Mendocino’s decision to approve 
the development from Commissioners Sara Wan and Esther Sanchez. The development, as 
approved by the County, consists of a boundary line adjustment of two parcels covering 
approximately 2.63 acres, resulting in lots of 1.21 acres and 1.42 acres. 

As described in the County staff report, the vacant Parcel 2 contains three types of 
Environmentally Sensitive Habitat Area (ESHA) including: 1) coastal bluff morning glory 
(Calystegia purpurata ssp. saxicola) plants; 2) Northern Coastal Bluff Scrub habitat near 
the bluff edge and on the bluff face; and 3) a portion of a wetland that extends along the 
existing boundary line separating the two parcels. A building envelope for future 
development on vacant Parcel 2 has been identified on a tentative map dated May 2009 
and submitted with the County referral. The map shows coastal bluff morning-glory plants 
and the wetland occurring within the newly proposed building envelope and within 50 feet 
of that building envelope.  

The appellants claim that the approved project is inconsistent with the policies and 
standards of the Mendocino County certified Local Coastal Program (LCP) relating to 
protection of environmentally sensitive habitat areas (ESHAs). Specifically, the appellants 
claim that the approved project is inconsistent with the ESHA buffer requirements of LUP 
Policies 3.1-7, 3.1-32, and 3.1-18 and CZC Section 20.496.020, including a failure to 
address how a buffer that is less than the minimum of 100 feet is allowable under the LCP. 
The appellants also indicate the approved project is inconsistent with LUP Policies 3.1-7 
and 3.1-32 and CZC Section 20.496.020 that disallow boundary line adjustments that 
create or provide for new parcels entirely within ESHA or ESHA buffer areas, and contend 
that the County approval does not adequately demonstrate that the land division will not 
have significant adverse effects, either individually or cumulatively, on ESHAs, 
inconsistent with CZC Section 20.524.010. 

B. Local Government Action

On November 10, 2010, the Mendocino County Coastal Permit Administrator approved 
with conditions Coastal Development Permit No. CDB 34-2009 for a boundary line 
adjustment of two parcels totaling 2.63 acres. The approved development is located at 
36420 and 36430 South Highway One in Gualala, Mendocino County (APNs 144-130-29 
and 144-130-23). (Exhibit Nos. 1 and 2). The County attached to its coastal permit eight 
special conditions, including Special Condition No. 2, which requires that a notation be 
made on the deed for vacant Parcel 2 that any future development shall incorporate the 
mitigation measures of the botanical survey and ESHA assessment prepared by Bill 
Maslach in August, 2007. 

The decision of the County Coastal Permit Administrator was not appealed at the local 
level to the County Board of Supervisors. The County then issued a Notice of Final Action, 
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which was received at the Commission’s North Coast District Office on November 29, 
2010 (Exhibit No. 3). Section 13573 of the Commission’s regulations allows for appeals of 
local approvals to be made directly to the Commission without first having exhausted all 
local appeals when, as here, the local jurisdiction charges an appeal fee for the filing and 
processing of local appeals. 

The County’s approval of the project was appealed to the Coastal Commission in a timely 
manner on December 9, 2010, within 10 working days of receipt by the Commission of the 
County's Notice of Final Action on November 29, 2010 (Exhibit No. 4). 

C. Commission’s Appeal Jurisdiction Over the Project

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). Section 30603 states that an action 
taken by a local government on a coastal development permit application may be appealed 
to the Commission for certain kinds of developments, including developments located 
within certain geographic appeal areas, such as those located between the sea and the first 
public road paralleling the sea, or within three hundred feet of the inland extent of any 
beach, or of the mean high tide line of the sea where there is no beach, or within one 
hundred feet of any wetland or stream, or within three hundred feet of the top of the 
seaward face of any coastal bluff, or those located in a sensitive coastal resource area, such 
as designated “special communities.”  Furthermore, developments approved by counties 
may be appealed if they are not designated the “principal permitted use" under the certified 
LCP. Finally, developments which constitute major public works or major energy facilities 
may be appealed, whether approved or denied by the city or county. The grounds for an 
appeal are limited to an allegation that the development does not conform to the standards 
set forth in the certified local coastal program and, if the development is located between 
the first public road and the sea, the public access policies set forth in the Coastal Act. 

The subject development is appealable to the Commission because (1); the approved 
development is located between the sea and the first public road paralleling the sea; (2) the 
approved development is located within 100 feet of a wetland; (3) the approved 
development is within 300 feet of the top of the seaward face of a coastal bluff; and (4) the 
approved boundary line adjustment is a form of development not designated as the 
“principal permitted use” under the certified LCP.  

 

D. Site and Project Description
The proposed development is a boundary line adjustment on approximately 2.63 acres to 
reconfigure two (2) existing lots from the current configurations of approximately 0.93 
acres (Parcel 1) and 1.7 acres (Parcel 2), to create lots of 1.21 acres and 1.42 acres. Parcel 
1 is the northerly parcel (APN 144-130-29) and is improved with a single-family residence 
with garage and on-site septic system, and Parcel 2, the southerly parcel (APN 144-130-
23), is vacant. The boundary line adjustment is proposed to provide a larger buffer between 
the existing residence and the southerly property line. 
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The subject property is located one mile south of Anchor Bay lying between State 
Highway One and the Pacific Ocean, at 36420 and 36430 South Highway One in 
Mendocino County.   The subject parcels are situated on a gently-sloping to near-level 
coastal terrace and include the adjoining 80-85 foot ocean bluffs.  Both parcels are 
accessed by way of a 20-foot-wide private road easement which connects to Highway One.  

The northerly Parcel 1 (APN 144-130-29) is developed with a single-family residence with 
a garage and on-site septic system.  The southerly Parcel 2 (APN 144-130-23) is vacant.   

Site vegetation on the terrace consists of a moderate cover of grass, isolated shrubs, and 
mature Monterey Cypress trees.  The vacant Parcel 2 contains three types of 
Environmentally Sensitive Habitat Area (ESHA) including: 1) coastal bluff morning glory 
(Calystegia purpurata ssp. saxicola) plants in various locations; 2) Northern Coastal Bluff 
Scrub habitat near the bluff edge and on the bluff face; and 3) a portion of a wetland that 
extends along the existing boundary line separating the two parcels. A building envelope 
for future development on vacant Parcel 2 has been identified on a tentative map dated 
May 2009 (Exhibit No. 5). The map shows coastal bluff morning-glory plants within the 
newly proposed building envelope and other coastal bluff morning glory plants and 
portions of the wetland occurring within 50 feet of that building envelope. 

The subject property is located in a rural area containing scattered residential development.  
The parcels are designated on the County general plan Coastal Plan Map as Rural 
Residential, Five Acre Minimum (RR-5). The parcels show a zoning designation on the 
Coastal Zoning Map as Rural Residential, Five Acre Minimum with an alternate zoning 
designation of two acre minimum (RR-5[2]). The County recognizes both parcels as 
separate legal non-conforming lots, and both were under separate pre-1970 deeds until the 
owner acquired them under separate deeds in 2004 and 2007. The parcels are also located 
within a designated “Critical Water Resources” area, and both parcels are currently served 
by the North Gualala Water Company with meters and water lines.  The site is not within a 
designated highly scenic area. 

 

E. Substantial Issue Analysis
Section 30603(b)(1) of the Coastal Act states: 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation 
that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division. 

The contentions raised in the appeal present potentially valid grounds for appeal in that 
they allege the project’s inconsistency with policies of the certified LCP. 

Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 

With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603. 
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The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations. The Commission's regulations indicate simply that the Commission will hear 
an appeal unless it "finds that the appeal raises no significant question.” (Cal.  Code Regs., 
tit. 14, section 13115(b).)  In previous decisions on appeals, the Commission has been 
guided by the following factors: 

1. The degree of factual and legal support for the local government's decision that the 
development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act; 

2. The extent and scope of the development as approved or denied by the local 
government; 

3. The significance of the coastal resources affected by the decision; 

4. The precedential value of the local government's decision for future interpretations 
of its LCP; and 

5. Whether the appeal raises only local issues, or those of regional or statewide 
significance. 

Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to Code of Civil Procedure, section 1094.5. 

In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that the appeals raise a substantial issue of conformance of the 
project as approved by the County with the policies of the certified LCP 

1. Allegation Raising A Substantial Issue 
The appellants contend that the approved project is inconsistent with the environmentally 
sensitive habitat area (ESHA) protection provisions of the Mendocino County certified 
Local Coastal Program (LCP). 

Discussion: 

As described in the County staff report, the vacant Parcel 2 contains three types of 
Environmentally Sensitive Habitat Area (ESHA) including: 1) coastal bluff morning glory 
(Calystegia purpurata ssp. saxicola) plants in various locations; 2) Northern Coastal Bluff 
Scrub habitat near the bluff edge and on the bluff face; and 3) a portion of a wetland that 
extends along the existing boundary line separating the two parcels. A building envelope 
for future development on Parcel 2 has been identified on a tentative map dated May 2009 
(Exhibit No. 5) and submitted with the County referral. The map shows coastal bluff 
morning-glory plants and the wetland occurring within 50 feet of the building envelope. 

CZC Section 20.496.010 defines environmentally sensitive habitat areas (ESHA) and 
includes habitats of rare and endangered species. In addition, CZC Section 20.496.010 
states that all wetlands are ESHA.  Therefore, as ESHA, rare species habitat and wetlands 
are subject to the ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section 
20.496.020. According to these policies, a buffer area of a minimum of 100 feet shall be 
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established adjacent to all ESHAs, unless an applicant can demonstrate, after consultations 
and agreement with the California Department of Fish and Game (DFG) and based on 
specific criteria, that 100 feet is not necessary to protect the resources of that particular 
habitat area from possible significant disruption caused by the proposed development. The 
policies state in that event, the buffer shall not be less than 50 feet in width. LUP Policy 
3.1-7 and CZC Section 20.496.020(A)(4)(b) further require that development permitted 
within an ESHA buffer area shall generally be the same as those uses permitted in the 
adjacent ESHA. 

A botanical survey report dated August 2007 is referenced in the County staff report and 
was included with the County’s project referral. The botanical consultant proposed a 
reduced buffer of the minimum 50 feet in combination with mitigation measures for most 
but not all coastal bluff morning-glory occurrences.  No buffer was mapped for plants 
located within the mostly undeveloped 20-foot private road easement that runs parallel to 
and adjacent to Highway One and that encroaches within 50 feet of the identified building 
envelope. In addition, no buffer was mapped for plants located around the edge of an old 
road/turnaround near the center of the parcel.  No clear explanation is contained in the 
local record as to why buffers were not identified around the occurrences of coastal bluff 
morning glory.  The consultant describes the presence of 225 coastal bluff morning-glory 
plants on the site, and indicates in the Mitigation Plan enclosed within Appendix C of the 
report that “Some of the locations of the coastal bluff morning-glory, with respect to the 
minimum 50’ ESHA setback, pose a challenge to the development of a building envelope. 
While a 50’ buffer can be maintained from the [Northern] coastal bluff scrub and the 
majority of the coastal bluff morning-glories, several occurrences (~40) of coastal bluff 
morning-glory may be impacted by the construction of a residence and the associated 
development activities.” The Mitigation Plan further states “The California Department of 
Fish and Game (DFG) will be consulted for the review of this plan, and will receive a copy 
of the final report.” However, there is no indication whether DFG was ultimately consulted 
for the project or whether they were in agreement with the botanist’s reduced buffer 
analysis. 

The botanical report additionally discusses the presence of a wetland feature and seeps that 
are associated with a road drainage culvert and related earth catch basin to drain Highway 
One. The botanical report does not identify the feature as ESHA, and the May 2009 
tentative map does not show an ESHA buffer around the wetland ESHA feature. However, 
CZC Section 20.496.010 states that all wetlands are ESHA and does not exclude man-
made wetland features from consideration as ESHAs. 

The County staff report does not discuss how the reduced ESHA buffer or omitted wetland 
ESHA buffer are consistent with the LCP ESHA buffer policies, and makes no reference to 
whether DFG was consulted or is in agreement with the reduced buffer associated with the 
proposed development. The staff report also does not discuss how the direct impacts to 
coastal bluff morning-glory plants associated with the building envelope identified on the 
May 2009 tentative map (Exhibit No. 5) and described in the August 2007 botanical report 
(Exhibit No. 6) are consistent with the LCP ESHA buffer policies.  Accordingly, the 
Commission finds that the appeals of the County’s approval raise a substantial issue of 
conformity of the approved development with the ESHA provisions of the certified LCP 
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because the degree of factual and legal support for the County’s action is lacking, given 
that the findings do not adequately evaluate or represent habitat conditions and threats to 
rare species in relation to the proposed development. 
 

Special Condition No. 2 simply requires that a notation be made on the deed for the 
southerly parcel that any future development shall incorporate the mitigation measures of 
the botanical survey and ESHA assessment. The proposed mitigation measures include 
transplantation, seed collection, propagation, replanting, exotic plant eradication, site 
monitoring, a 3-year management period, and maintenance in perpetuity. 

Providing mitigation for impacts to ESHA does not eliminate LCP requirements that 
minimum buffers be established between ESHA and development. Approval of the subject 
development raises a substantial issue of conformance with the ESHA policies of the 
certified LCP including, but not limited to, LUP Policies 3.1-7 and 3.1-18 and CZC 
Section 20.496.020, because the County fails to address how a buffer for wetlands and the 
rare coastal bluff morning-glory habitat that is less than the minimum of 100 feet is 
consistent with the requirements of LUP Policy 3.1-7 and CZC Sections 20.496.020(A)(1) 
and (3). 

With regard to the appellants’ contention alleging an inconsistency of the approved 
development with land division provisions of the certified LCP that disallow land divisions 
within ESHA or ESHA buffers, LUP Policy 3.1-32 limits land divisions, including lot line 
adjustments, which are located within ESHAs and does not permit such land divisions if 
any parcel being created does not have an adequate building site which would allow for the 
development of the building site consistent with LUP Policy 3.1-7. In addition, CZC 
Section 20.496.020(A)(3) explicitly disallows boundary line adjustments that create or 
provide for new parcels entirely within a buffer area. Furthermore, CZC Section 
20.524.010(B)(g) requires that land divisions shall not have significant adverse effects, 
either individually or cumulatively, on ESHAs or on other coastal resources, and CZC 
Section 20.524.010(B)(m) requires that identified coastal resources within the proposed 
area to be divided are protected from significant adverse environmental impacts. 

As discussed above, the tentative map depicts a building envelope that encroaches both 
into the ESHA and areas required for ESHA buffer on the subject property.  Therefore, a 
substantial issue is raised as to whether the applicant has not established an adequate 
building site which would allow for the development of the building site consistent with 
Policy 3.1-7, as required by LUP Policy 3.1-32.  It appears from the tentative map that 
there is insufficient room to accommodate a building site and necessary associated 
developments such as a driveway, parking area, septic system, and utilities outside the 
ESHA buffer areas around all wetland ESHA and coastal bluff morning-glory ESHA.  In 
addition, the County’s findings do not analyze alternatives, including the no-project 
alternative, to demonstrate options that would best avoid significant adverse effects on the 
ESHA. 

The protection of ESHA in the coastal zone is an issue of statewide concern addressed by 
Section 30240 of the Coastal Act. In addition, as noted above, the degree of factual and 
legal support for the County’s action is lacking, given that the findings do not adequately 
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evaluate or represent habitat conditions and threats to rare species in relation to the 
proposed development. The County staff report does not disclose or discuss that the 
proposed building envelope occurs within 50 feet of some coastal bluff morning-glory 
plants, nor that the identified building envelope will directly impact approximately 40 
coastal bluff morning-glory plants. 

The Commission finds that the appeal raises a substantial issue with respect to 
conformance of the County-approved land division development with LCP policies 
regarding coastal rural land divisions and ESHA buffer policies including, but not limited 
to, the LUP’s references to Section 30240 of the Coastal Act, and including LUP Policies 
3.1-7, 3.1-18, and 3.1-32, and CZC Sections 20.496.020, 20.524.010, and 
20.532.100(A)(1). 

The Commission finds a substantial issue exists because: (1) the development approved by 
the County does not provide a buffer between the identified building envelope and wetland 
and some rare plant ESHA, and ESHA buffers are not allowed to be reduced to less than 
50 feet; (2) the County approval fails to address the consistency of the project with the 
ESHA buffer requirements of LUP Policies 3.1-7, 3.1-32, and 3.1-18 and CZC Section 
20.496.020, including how a buffer that is less than the minimum of 100 feet is allowable 
under the LCP; (3) the County approval fails to address how the land division can create or 
provide for a parcel entirely within buffer areas and satisfy requirements of CZC Section 
20.496.020(A)(3); (4) the County approval does not adequately demonstrate how the land 
division is consistent with LCP policies that require the project will not have significant 
adverse effects, either individually or cumulatively, on ESHAs, as required by CZC 
Section 20.524.010(B); (5) the development approved by the County includes a building 
envelope located in, and directly impacting coastal bluff morning-glory ESHA and land 
divisions and the future residential development the lot line adjustment is designed to 
facilitate are not listed in the LCP as allowable uses within rare plant and wetland ESHA; 
and (6) the County has not demonstrated there is not a feasible less environmentally 
damaging alternative to locating the development with the ESHA. 

Conclusion of Part One: Substantial Issue

The Commission finds that for the reasons stated above, the appeal raises a substantial 
issue of conformance of the development as approved by the County with the provisions of 
the certified LCP regarding protection of ESHA. 
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PART TWO—DE NOVO ACTION ON APPEAL 

STAFF NOTES: 

1. Procedure 
If the Commission finds that a locally approved coastal development permit raises a 
Substantial Issue with respect to the policies of the certified LCP and/or the public access 
policies of the Coastal Act, the local government’s approval no longer governs, and the 
Commission must consider the merits of the project de novo. The Commission may 
approve, approve with conditions (including conditions different than those imposed by the 
County), or deny the application. Since the proposed project is within an area for which the 
Commission has certified a Local Coastal Program and not between the first public road 
and the sea, the applicable standard of review for the Commission to consider is whether 
the development is consistent with Mendocino County’s certified Local Coastal Program 
(LCP). The Coastal Commission effectively certified the County of Mendocino’s LCP in 
1992. 

Testimony may be taken from all interested persons at the de novo hearing. 

IV. FINDINGS AND DECLARATIONS FOR DENIAL 

The Commission hereby finds and declares: 

A. INCORPORATION OF SUBSTANTIAL ISSUE FINDINGS

The Commission hereby incorporates by reference into its findings on the de novo review 
of the project the Substantial Issue Findings above. 

B. PROJECT AND SITE DESCRIPTION 

The proposed development is a boundary line adjustment on approximately 2.63 acres to 
reconfigure two (2) existing lots from the current configurations of approximately 0.93 
acres (Parcel 1) and 1.7 acres (Parcel 2), to create lots of 1.21 acres and 1.42 acres. Parcel 
1 is the northerly parcel (APN 144-130-29) and is improved with a single-family residence 
with garage and on-site septic system, and Parcel 2, the southerly parcel (APN 144-130-
23), is vacant. The boundary line adjustment is proposed to provide a larger buffer between 
the existing residence and the southerly property line. 

The subject property is located one mile south of Anchor Bay lying between State 
Highway One and the Pacific Ocean, at 36420 and 36430 South Highway One in 
Mendocino County.   The subject parcels are situated on a gently-sloping to near-level 
coastal terrace and include the adjoining 80-85 foot ocean bluffs.  Both parcels are 
accessed by way of a 20-foot-wide private road easement which connects to Highway One.  

The northerly Parcel 1 (APN 144-130-29) is developed with a single-family residence with 
a garage and on-site septic system.  The southerly Parcel 2 (APN 144-130-23) is vacant.   
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Site vegetation on the terrace consists of a moderate cover of grass, isolated shrubs, and 
mature Monterey Cypress trees.  The vacant Parcel 2 contains three types of 
Environmentally Sensitive Habitat Area (ESHA) including: 1) coastal bluff morning glory 
(Calystegia purpurata ssp. saxicola) plants in various locations; 2) Northern Coastal Bluff 
Scrub habitat near the bluff edge and on the bluff face; and 3) a portion of a wetland that 
extends along the existing boundary line separating the two parcels. A building envelope 
for future development on vacant Parcel 2 has been identified on a tentative map dated 
May 2009 (Exhibit No. 5). The map shows coastal bluff morning-glory plants within the 
newly proposed building envelope and other coastal bluff morning-glory plants and 
portions of the wetland occurring within 50 feet of the building envelope. 

The subject property is located in a rural area containing scattered residential development.  
The parcels are designated on the County general plan Coastal Plan Map as Rural 
Residential, Five Acre Minimum (RR-5). The parcels show a zoning designation on the 
Coastal Zoning Map as Rural Residential, Five Acre Minimum with an alternate zoning 
designation of two acre minimum (RR-5[2]). The County recognizes both parcels as 
separate legal non-conforming lots, and both were under separate pre-1970 deeds until the 
owner acquired them under separate deeds in 2004 and 2007. The parcels are also located 
within a designated “Critical Water Resources” area, and both parcels are currently served 
by the North Gualala Water Company with meters and water lines.  The site is not within a 
designated highly scenic area. 

C. ANALYSIS OF LCP CONSISTENCY 

As discussed below, the Commission is denying the proposed development because it is 
inconsistent with certified LCP provisions intended to protect environmentally sensitive 
habitat area resources. These inconsistencies cannot be resolved by permit conditions. 

 

1. Environmentally Sensitive Habitat Areas (ESHAs) 

 

Summary of Applicable LCP and Coastal Act Provisions: 

Environmentally Sensitive Habitat Areas (ESHA) are defined in Section 3.1 of the 
Mendocino County Land Use Plan (LUP) as follows: 

Any areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could be easily 
disturbed or degraded by human activities and developments. 

 
Coastal Zoning Code (CZC) Section 20.496.010 “Environmentally Sensitive Habitat and 
other Resource Areas—Purpose” states the following (emphasis added): 
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…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas 
of pygmy vegetation which contain species of rare or endangered plants and habitats of 
rare and endangered plants and animals. 

Wetlands are defined in Section 3.1 of the Mendocino County Land Use Plan (LUP) as 
follows: 

Wetlands. Lands which may be covered periodically or permanently with shallow 
water, including saltwater marshes, freshwater marshes, open or closed brackish 
water marshes, swamps, mudflats, and fens. Wetlands are extremely fertile and 
productive environments. Tidal flushing from the ocean and/or nutrient-rich 
freshwater runoff mix to form a delicate balance responsible for their productivity. 
They function as nurseries for many aquatic species and serve as feeding and 
nesting areas for waterfowl, shorebirds and wading birds, as well as a few rare 
and endangered species. 

The edge or upland limit of wetlands is designated by the California Coastal 
Commission guidelines on wetlands as: (a) the boundary between land with 
predominantly hydrophytic (adapted to wet conditions) cover and land with 
predominantly mesophytic (adapted to average conditions) or xerophytic (adapted 
to dry conditions) cover; (b) the boundary between soil that is predominantly 
hydric and soil that is predominantly nonhydric; or, in the case of wetlands without 
vegetation or soils; (c) the boundary between land that is flooded or saturated at 
some time during years of normal precipitation and land that is not. Areas with 
drained hydric soils that are no longer capable of supporting hydrophytes (species 
adapted to wet conditions) are not considered wetlands. 

Wetlands are defined in Section 13577 of the Commission Regulations as follows: 

Wetland shall be defined as land where the water table is at, near, or above the 
land surface long enough to promote the formation of hydric soils or to support the 
growth of hydrophytes, and shall also include those types of wetlands where 
vegetation is lacking and soil is poorly developed or absent as a result of frequent 
and drastic fluctuations of surface water levels, wave action, water flow, turbidity 
or high concentrations of salts or other substances in the substrate. Such wetlands 
can be recognized by the presence of surface water or saturated substrate at some 
time during each year and their location within, or adjacent to, vegetated wetlands 
or deep-water habitats. 

LUP Policy 3.1-4 states: 

As required by the Coastal Act, development within wetland areas shall be limited to: 

1. Port facility construction or expansion, Section 30233(a)(1).  
2. Energy facility construction or expansion, Section 30233(a)(1).  
3. Coastal-dependent industrial facilities such as commercial fishing facilities, 

construction or expansion, Section 30233(a)(1).  
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4. Maintenance or restoration of dredged depths or previously dredged depths in: 
navigational channels, turning basins, vessel berthing and mooring areas, and 
associated with boat launching ramps.  

5. In wetland areas, only entrance channels for new or expanded boating facilities 
may be constructed, except that in a degraded wetland, other boating facilities may 
be permitted under special circumstances, Section 30233(a)(3). New or expanded 
boating facilities may be permitted in estuaries, Section 30233(a)(4).  

6. Incidental public services purposes, including, but not limited to, burying cables 
and pipes or inspection of piers and maintenance of existing intake and outfall 
lines.  

7. Mineral extraction, including sand for restoring beaches, except in environmentally 
sensitive areas.  

8. Nature study purposes and salmon restoration projects.  
9. Aquaculture, or similar resource dependent activities excluding ocean ranching. 

(See Glossary)  

In any of the above instances, the diking, filling, or dredging of open coastal waters, 
wetlands, estuaries, and lakes, shall be permitted in accordance with all other 
applicable provisions of this plan. Such requirements shall include a finding that there 
is no feasible less environmentally damaging alternative and shall include mitigation 
measures required to minimize adverse environmental effects, in accordance with 
Sections 30233 and 30607, and other provisions of the Coastal Act. 

Section 20.496.025 of the Mendocino County Coastal Zoning Code states, in part, that: 

(A) Development or activities within wetland and estuary areas shall be limited to 
the following:

(1) Port facility expansion or construction. 

(2) Energy facility expansion or construction. 

(3) Coastal-dependent industrial facilities, such as commercial fishing 
facilities, expansion or construction. 

(4) Maintenance or restoration of dredged depths or previously dredged 
depths in navigation channels, turning basins, vessel berthing and mooring 
areas, and associated boat launching ramps. 

(5) In wetland areas, only entrance channels for new or expanded boating 
facilities may be constructed, except that, in a degraded wetland, other 
boating facilities may be permitted under special circumstances. 

(6) New or expanded boating facilities may be permitted in estuaries. 
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(7) Incidental public service purposes which temporarily impact the 
resource including but not limited to burying cables and pipes, or 
inspection of piers, and maintenance of existing intake and outfall lines. 

(8) Restoration projects which are allowable pursuant to Section 
30233(a)(7) of the Coastal Act are publicly or privately financed projects in 
which restoration is the sole purpose of the project… 

(9) Mineral extraction, including sand for restoring beaches, except in 
ESHA's. 

(10) Nature study purposes and salmon restoration projects. 

(11) Aquaculture, or similar resource dependent activities excluding ocean 
ranching.  

Mendocino County Land Use Plan (LUP) Policy 3.1-2 states the following (emphasis 
added): 

Development proposals in environmentally sensitive habitat areas such as wetlands, 
riparian zones on streams or sensitive plant or wildlife habitats (all exclusive of buffer 
zones) including, but not limited to those shown on the Land Use Maps, shall be subject to 
special review to determine the current extent of the sensitive resource. Where 
representatives of the County Planning Department, the California Department of Fish 
and Game, the California Coastal Commission, and the applicant are uncertain about the 
extent of sensitive habitat on any parcel such disagreements shall be investigated by an on-
site inspection by the landowner and/or agents, County Planning Department staff 
member, a representative of California Department of Fish and Game, a representative of 
the California Coastal Commission. The on-site inspection shall be coordinated by the 
County Planning Department and will take place within 3 weeks, weather and site 
conditions permitting, of the receipt of a written request from the landowner/agent for 
clarification of sensitive habitat areas. 

If all of the members of this group agree that the boundaries of the resource in question 
should be adjusted following the site inspection, such development should be approved 
only if specific findings are made which are based upon substantial evidence that the 
resource as identified will not be significantly degraded by the proposed development. If 
such findings cannot be made, the development shall be denied. Criteria used for 
determining the extent of wetlands and other wet environmentally sensitive habitat areas 
are found in Appendix 8 and shall be used when determining the extent of wetlands. 

LUP Policy 3.1-7 states the following (emphasis added):  
A buffer area shall be established adjacent to all environmentally sensitive habitat areas. 
The purpose of this buffer area shall be to provide for a sufficient area to protect the 
environmentally sensitive habitat from significant degradation resulting from future 
developments. The width of the buffer area shall be a minimum of 100 feet, unless an 
applicant can demonstrate, after consultation and agreement with the California 
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary to 
protect the resources of that particular habitat area from possible significant disruption 
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caused by the proposed development. The buffer area shall be measured from the outside 
edge of the environmentally sensitive habitat areas and shall not be less than 50 feet in 
width. New land division shall not be allowed which will create new parcels entirely within 
a buffer area. Developments permitted within a buffer area shall generally be the same as 
those uses permitted in the adjacent environmentally sensitive habitat area and must 
comply at a minimum with each of the following standards: 

 1. It shall be sited and designed to prevent impacts which would significantly 
degrade such areas; 

 2. It shall be compatible with the continuance of such habitat areas by maintaining 
their functional capacity and their ability to be self-sustaining and to maintain 
natural species diversity; and 

 3. Structures will be allowed within the buffer area only if there is no other feasible 
site available on the parcel. Mitigation measures, such as planting riparian 
vegetation, shall be required to replace the protective values of the buffer area on 
the parcel, at a minimum ratio of 1:1, which are lost as a result of development 
under this solution. 

LUP Policy 3.1-18 states the following (emphasis added):  
Public access to sensitive wildlife habitats such as rookeries or haulout areas shall be 
regulated, to insure that public access will not significantly adversely affect the sensitive 
resources being protected. 

Development within buffer areas recommended by the California Department of Fish and 
Game to protect rare or endangered wildlife species and their nesting or breeding areas 
shall meet guidelines and management practices established by the Department of Fish 
and Game, and must be consistent with other applicable policies of this plan. 

 

LUP Policy 3.1-32 states the following (emphasis added): 

Land divisions, including lot line adjustments which are located within 
Environmentally Sensitive Habitat Area boundaries (which are shown on the Land 
Use Maps, and subject to Policy 3.1-1), will not be permitted if: (1) any parcel 
being created is entirely within an Environmentally Sensitive Habitat Area; or (2) 
if any parcel being created does not have an adequate building site which would 
allow for the development of the building site consistent with Policy 3.1-7. 

 

CZC Section 20.496.015 states, in applicable part, the following (emphasis added): 
(A) Determining Extent of ESHA. The Coastal Permit Administrator shall review, with 
the assistance of land use maps, all permit applications for coastal developments to 
determine whether the project has the potential to impact an ESHA. A project has the 
potential to impact an ESHA if:  
… 

(2) The development is proposed to be located within an ESHA, according to 
an on-site investigation, or documented resource information; … 
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(3) The development is proposed to be located within one hundred (100) feet of an 
environmentally sensitive habitat and/or has potential to negatively impact the 
long-term maintenance of the habitat, as determined through the project review. 

… 

(D) Development Approval. Such development shall only be approved if the following 
occurs: 

(1)  All members of the site inspection team agree to the boundaries of 
the sensitive resource area; and 

(2)  Findings are made by the approving authority that the resource 
will not be significantly degraded by the development as set forth in 
Section 20.532.100(A)(1). 

(E) Denial of Development. If findings cannot be made pursuant to Section 
20.532.100(A)(1), the development shall be denied. 

 

CZC Section 20.524.010(B) states, in applicable part, the following (emphasis added): 

 (B) Required Conditions for Approval of Rural Land Divisions. Land division in 
rural areas may be permitted only if all of the following conditions are satisfied: 
 
(g) The division will not have significant adverse affects, either individually or 
cumulatively, on environmentally sensitive habitat areas or on other coastal 
resources. 
 

CZC Section 20.532.100 states, in applicable part, the following (emphasis added): 
In addition to required findings, the approving authority may approve or conditionally 
approve an application for a permit or variance within the Coastal Zone only if the 
following findings, as applicable, are made: 

(A) Resource Protection Impact Findings. 

(1) Development in Environmentally Sensitive Habitat Areas. No development 
shall be allowed in an ESHA unless the following findings are made: 

(a) The resource as identified will not be significantly degraded by the proposed 
development. 

(b) There is no feasible less environmentally damaging alternative. 

(c) All feasible mitigation measures capable of reducing or eliminating project 
related impacts have been adopted. 

… 

Section 20.496.020 of the CZC states, in applicable part, the following (emphasis added): 
(A) Buffer areas. A buffer shall be established adjacent to all environmentally sensitive 

habitat areas. The purpose of this buffer area shall be to provide for a sufficient area 
to protect the environmentally sensitive habitat from degradation resulting from 
future developments and shall be compatible with the continuance of such habitat 
areas. 
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(1) Width. The width of the buffer area shall be a minimum of one hundred (100) 
feet, unless an applicant can demonstrate, after consultation with the California 
Department of Fish and Game, and County Planning staff, that one hundred feet is 
not necessary to protect the resources of that particular habitat area from possible 
significant disruption caused by the proposed development. The buffer area shall be 
measured from the outside edge of the Environmentally Sensitive Habitat Areas and 
shall not be less than fifty (50) feet in width. New land division shall not be allowed 
which will create new parcels entirely within a buffer area. Developments permitted 
within a buffer area shall generally be the same as those uses permitted in the 
adjacent Environmentally Sensitive Habitat Area.

Standards for determining the appropriate width of the buffer area are as follows: 

(a) Biological Significance of Adjacent Lands… 
… 

(b) Sensitivity of Species to Disturbance… 
… 

(c) Susceptibility of Parcel to Erosion… 
… 

(d) Use of Natural Topographic Features to Locate Development… 
… 

(e) Use of Existing Cultural Features to Locate Buffer Zones… 
… 

(f) Lot Configuration and Location of Existing Development… 
… 

(g) Type and Scale of Development Proposed… 
… 

 
(3) Land Division. New subdivisions or boundary line adjustments shall not 
be allowed which will create or provide for new parcels entirely within a 
buffer area. 

 
(4) Permitted Development. Development permitted within the buffer area shall 

comply at a minimum with the following standards: 
(a) Development shall be compatible with the continuance of the 
adjacent habitat area by maintaining the functional capacity, their ability 
to be self-sustaining and maintain natural species diversity. 

(b) Structures will be allowed within the buffer area only if there is no 
other feasible site available on the parcel. 

(c) Development shall be sited and designed to prevent impacts which 
would degrade adjacent habitat areas. The determination of the best site 
shall include consideration of drainage, access, soil type, vegetation, 
hydrological characteristics, elevation, topography, and distance from 
natural stream channels. The term “best site” shall be defined as the site 
having the least impact on the maintenance of the biological and physical 
integrity of the buffer strip or critical habitat protection area and on the 
maintenance of the hydrologic capacity of these areas to pass a one 
hundred (100) year flood without increased damage to the coastal zone 
natural environment or human systems. 
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(d) Development shall be compatible with the continuance of such 
habitat areas by maintaining their functional capacity and their ability to 
be self-sustaining and to maintain natural species diversity. 

(e) Structures will be allowed within the buffer area only if there is no 
other feasible site available on the parcel. Mitigation measures, such as 
planting riparian vegetation, shall be required to replace the protective 
values of the buffer area on the parcel, at a minimum ratio of 1:1, which 
are lost as a result of development under this solution. 

(f) Development shall minimize the following: impervious surfaces, 
removal of vegetation, amount of bare soil, noise, dust, artificial light, 
nutrient runoff, air pollution, and human intrusion into the wetland and 
minimize alteration of natural landforms. 

(g) Where riparian vegetation is lost due to development, such 
vegetation shall be replaced at a minimum ratio of one to one (1:1) to 
restore the protective values of the buffer area. 

(h) Aboveground structures shall allow peak surface water flows from 
a one hundred (100) year flood to pass with no significant impediment. 

(i) Hydraulic capacity, subsurface flow patterns, biological diversity, 
and/or biological or hydrological processes, either terrestrial or aquatic, 
shall be protected. 

(j) Priority for drainage conveyance from a development site shall be 
through the natural stream environment zones, if any exist, in the 
development area. In the drainage system design report or development 
plan, the capacity of natural stream environment zones to convey runoff 
from the completed development shall be evaluated and integrated with the 
drainage system whenever possible. No structure shall interrupt the flow 
of groundwater within a buffer strip. Foundations shall be situated with 
the long axis of interrupted impermeable vertical surfaces oriented 
parallel to the groundwater flow direction. Piers may be allowed on a case 
by case basis. 

(k) If findings are made that the effects of developing an ESHA buffer 
area may result in significant adverse impacts to the ESHA, mitigation 
measures will be required as a condition of project approval. Noise 
barriers, buffer areas in permanent open space, land dedication for 
erosion control, and wetland restoration, including off-site drainage 
improvements, may be required as mitigation measures for developments 
adjacent to environmentally sensitive habitats. 

 

Land Use and Zoning Designations 

The subject property is planned and zoned for Rural Residential (RR) use in the 
County’s LCP. According to the LCP, the RR district is intended to encourage local 
small scale farming in areas which are not well suited for large scale commercial 
agriculture, defined by present or potential use, location, mini-climate, slope, 
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exposure, etc. Section 20.376.010 of the CZC sets forth the principal permitted use 
types in the RR district, which include (1) single-family residential, (2) vacation 
home rental, (3) light agriculture, (4) row and field crops, (5) tree crops, and (6) 
passive recreation. Additionally, the section sets forth the conditional permitted use 
types in the RR district, which include residential (mobile home park); commercial 
(cottage industries); civic use types (on-site and off-site alternative energy 
facilities, community recreation, day care and small school facilities, educational 
facilities, fire and police protection services, group care, lodge, fraternal and civic 
assembly, major impact services and utilities, minor impact utilities, and religious 
assembly); agricultural use types (limited forest production and processing, 
commercial woodlots forest production and processing, horticulture, and limited 
packing and processing); open space use types (active recreation); extractive use 
types (mining and processing); and natural resource use types (fish and wildlife 
habitat management, and watershed management). 

 

Discussion: 

A botanical survey report prepared for the project in August of 2007 identified three kinds 
of Environmentally Sensitive Habitat Areas (ESHA) on the vacant Parcel 2.  These ESHA 
include:  1) coastal bluff morning glory (Calystegia purpurata ssp. saxicola) plants; 2) 
Northern Coastal Bluff Scrub habitat near the bluff edge and on the bluff face; and 3) a 
portion of a wetland that extends along the existing boundary line separating the two 
parcels.  Exhibit No. 7 is a site map of the existing vacant Parcel 2 prepared by the 
consulting biologist which shows the identified rare plant communities and the wetland. 

 

Coastal bluff morning-glory is ESHA 

ESHA, as defined in Section 30107.5 of the Coastal Act, Section 3.1 of the certified 
Mendocino County LUP, and CZC Section 20.308.040(F) is “…any area in which plant or 
animal life or their habitats are either rare or especially valuable because of their special 
nature or role in an ecosystem and which could be easily disturbed or degraded by human 
activities.” Thus, Coastal Act Section 30107.5, LUP Section 3.1, and CZC Section 
20.308.040(F) set up a two part test for determining an ESHA. The first part is determining 
whether an area includes plants or animals or their habitats that are either: (a) rare; or (b) 
especially valuable because of their special nature or role in an ecosystem. If so, then the 
second part asks whether such plants, animals, or habitats could be easily disturbed or 
degraded by human activities. If so, then the area where such plants, animals, or habitats 
are located is defined as ESHA by Coastal Act Section 30107.5, LUP Section 3.1, and 
CZC Section 20.308.040(F). 

The first test for determining ESHA under Section 30107.5, LUP Section 3.1, and CZC 
Section 20.308.040(F) is whether an area including plants or animals or their habitats is 
either (a) rare, or (b) especially valuable because of its special nature or role in an 
ecosystem. 
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Coastal bluff morning glory (Calystegia purpurata ssp. saxicola) is a perennial herb in the 
Convolvulaceae family that usually grows on coastal dunes, scrub, and bluffs in Marin, 
Sonoma, and Mendocino Counties (CNPS 2003). It has no federal or state threatened or 
endangered status, but it has a California Rare Plant Rank (CRPR) of 1B.2 (plants 
considered rare, threatened, or endangered in California and elsewhere). Normally, impacts 
to the plants on CRPR List 1B.2 are considered significant by the California Department of 
Fish and Game (CDFG) under the California Environmental Quality Act (CEQA). In 
addition to the California Rare Plant rank 1B.2 that designates coastal bluff morning-glory 
as rare, threatened or endangered in California and elsewhere, it also has a CNDDB 
state/global ranking of G4T2/S2.2 that further recognizes the status of coastal bluff 
morning-glory as imperiled and vulnerable to extirpation from the nation or 
state/province1. Because of its relative rarity at the state level, the area containing coastal 
bluff morning glory meets the rarity test for designation as ESHA under the above cited 
Coastal Act and LCP policies. 

The second test for determining ESHA under Coastal Act Section 30107.5 (Section 3.1 of 
the certified LUP) is whether the habitat could be easily disturbed or degraded by 
human activities and developments. The coastal bluff morning-glory plants occurring on 
the property could be easily disturbed or degraded by human activities and developments 
such as those that would be necessary in the future to develop a proposed house, including 
grading, paving, building construction, foot trampling, etc. The mitigation plan contained 
in Appendix C of the August 2007 botanical report states “several occurrences (~40) of 
coastal bluff morning-glory may be impacted by the construction of a residence and the 
associated development activities.” Therefore, coastal bluff morning-glory plants occurring 
on all portions of the approved project site meet the second test for determining ESHA 
under Section 30107.5 of the Coastal Act, LUP Section 3.1, and CZC Section 
20.308.040(F). 

Wetlands are ESHA 

Mendocino County Coastal Zoning Code (CZC) Section 20.496.010 “Environmentally 
Sensitive Habitat and other Resource Areas—Purpose” states the following (emphasis 
added): 

…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish 
streams, sand dunes, rookeries and marine mammal haul-out areas, wetlands, 
riparian areas, areas of pygmy vegetation which contain species of rare or 
endangered plants and habitats of rare and endangered plants and animals 

                                                 
1 In this case, the California Heritage (CNDDB) ranking of G4T2/S2.2 describes the global rank (G rank) of 
the entire distribution for the species Calystegia as apparently secure and uncommon but not rare. Subspecies 
receive a T-rank attached to the G-rank. With the subspecies, the G-rank reflects the condition of the entire 
species, whereas the T-rank reflects the global situation of just the subspecies or variety. The T-rank for 
Calystegia purpurata ssp. saxicola indicates this subspecies is imperiled, and at high risk of extinction due to 
very restricted range, very few populations (often 20 or fewer), steep declines, or other factors. The state rank 
(S rank) for coastal bluff morning-glory is imperiled in California because of rarity due to very restricted 
range, very few populations (often 20 or fewer), steep declines, or other factors making it very vulnerable to 
extirpation from the nation or state/province. 
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The botanical report discusses the presence of a wetland feature and seeps that are 
associated with a road drainage culvert and related earth catch basin to drain Highway 
One. The following excerpt from the botanical report describes the wetland feature: 

Wetland- The wetland on the Project Site appears to have its source of water come solely 
from the culvert under Highway 1 and the ditches that drain the same road. Above the 
wetland is an 8” culvert approximately 4’ below the grade of Highway 1. Associated with 
the culvert is an earth catch basin that collects water from the east side of the highway 
where there is a 6-10’ cut bank that likely contributes to the seeping of water. 

Herbaceous ground cover is typical of wetland vegetation and consists primarily of pacific 
rush, sword fern and horsetail. Two dominant plants not typical of wetland vegetation are 
English ivy in the ground cover and vine stratum and Monterey cypress. 

Table 3 of the botanical report does not identify the feature as ESHA, and the May 2009 
tentative map identifies the wetland feature, but does not show an ESHA buffer around the 
wetland. However, CZC Section 20.496.010 states that all wetlands are ESHA and does 
not exclude man-made wetland features from consideration as ESHAs. Therefore, the 
wetland is subject to the ESHA protection policies of the LCP, including the limitations on 
development within ESHA buffers. 

 

Lot Line Adjustments Are Only Permissible if they will Provide Adequate Building Sites 
Consistent with ESHA Buffer Policies 

Division of land is not a form of development that is automatically entitled to a landowner. 
LUP Policy 3.1-32 limits land divisions, including lot line adjustments, which are located 
within ESHAs and does not permit such land divisions if any parcel being created does not 
have an adequate building site which would allow for the development of the building site 
consistent with LUP Policy 3.1-7.  According to LUP Policy 3.1-7 and CZC Section 
20.496.020, a buffer area of a minimum of 100 feet shall be established adjacent to all 
ESHAs, unless an applicant can demonstrate, after consultations and agreement with the 
California Department of Fish and Game (DFG) that 100 feet is not necessary to protect 
the resources of that particular habitat area from possible significant disruption caused by 
the proposed development. The policy states in that event, the buffer shall not be less than 
50 feet in width. LUP Policy 3.1-7 and CZC Section 20.496.020 further requires that 
development permitted within an ESHA buffer area shall generally be the same as those 
uses permitted in the adjacent ESHA, and that structures are allowable within the buffer 
area only if there is no other feasible site available on the parcel.  

In addition, CZC Section 20.496.020(A)(3) explicitly disallows boundary line adjustments 
that create or provide for new parcels entirely within a buffer area. LUP Policy 3.1-7 and 
CZC Section 20.496.020(A)(4) require permitted development within an ESHA buffer to 
comply with several standards.  

A building envelope for future development on vacant Parcel 2 has been identified on a 
tentative map dated May 2009 and submitted as part of the application (see Exhibit No. 5).  
The map shows coastal bluff morning-glory plants and portions of the wetland occurring 
within the newly proposed building envelope and within 50 feet of that building envelope.  
No portion of the proposed adjusted parcel 2 is 100 feet or more away from existing 
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coastal bluff morning glory habitat, Northern Coastal Bluff Scrub habitat, and/or the 
wetland. 

In a botanical survey report dated August 2007, the botanical consultant proposed a 
reduced buffer of the minimum 50 feet in combination with mitigation measures for some 
of the coastal bluff morning-glory occurrences.  No buffer was mapped for plants located 
within the mostly undeveloped 20-foot private road easement that runs parallel to and 
adjacent to Highway One and that encroaches within 50 feet of the identified building 
envelope. In addition, no buffer was mapped for plants located around the edge of an old 
road/turnaround near the center of the parcel.  No clear explanation is contained in the 
local record at to why buffers were not identified around these occurrences of coastal bluff 
morning glory.  The consultant describes the presence of 225 coastal bluff morning-glory 
plants on the site, and indicates in the Mitigation Plan enclosed within Appendix C of the 
report that “While a 50’ buffer can be maintained from the [Northern] coastal bluff scrub 
and the majority of the coastal bluff morning-glories, several occurrences (~40) of coastal 
bluff morning-glory may be impacted by the construction of a residence and the associated 
development activities.”  The road easement and the edge of the old road/turnaround where 
no buffer was mapped are previously disturbed areas, but the Coastal Act and LCP 
definitions of ESHA do not exclude an area as ESHA merely on the basis that the site was 
previously disturbed.  Coastal bluff morning glory is an opportunistic plant that is often 
found in mowed and previously disturbed areas. 

Similarly, no buffer was mapped around the wetland.  In an email message contained in the 
local record dated December 14, 2009,  from the consulting biologist to County staff, the 
consulting biologist indicates no buffer was mapped around the wetland because the 
consulting biologist did not believe the wetland met the definition of ESHA because the 
source of the water is from highway runoff.  However, as discussed above, CZC Section 
20.496.010 states that all wetlands are ESHA.  No distinction is made for wetlands that 
derive hydrology from man-made features such as culverts. 

To be consistent with Policy 3.1-7, a building site must be established with a minimum 50-
foot buffer.  The policy further provides that only uses allowable within the ESHA the 
buffer is designed to protect may be located within the buffer.  As discussed further below, 
neither the proposed lot line adjustment nor the residential development that the lot line 
adjustment could accommodate are an allowable use within the ESHA.  Therefore, the 
proposed lot line adjustment must be denied. 

 

 Future Residential Use Not Allowed Within ESHA and ESHA Buffers 

 

LUP Policy 3.1-7 and CZC Section 20.496.020 (A)(1) allow for development to be 
permitted within a buffer area if the development is for a use that is the same as those uses 
permitted in the adjacent environmentally sensitive habitat area, and if the development 
complies with specified standards as described in subsections (1)-(3) of LUP Policy 3.1-7 
and 4(a)-(k) of Section 20.496.020. CZC Section 20.532.100(A)(1)(a) requires that ESHA 
resources affected by development will not be significantly degraded by the proposed 
development. The LCP policies identify specific uses permitted in wetland and riparian 
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ESHAs, but do not specifically identify what uses are allowed within rare plant ESHA, and 
by extension, within the rare plant buffer. 

Coastal Act Section 30240(a) states that environmentally sensitive habitat areas shall be 
protected against any significant disruption of habitat values, only uses dependent on those 
resources shall be allowed within those areas. Although Section 30240 of the Coastal Act 
is not listed in the section of the certified Land Use Plan entitled, “Coastal Element 
Policies: Habitats and Natural Resources,” which contains LUP Policy 3.1-7 and other 
LUP policies governing the protection of ESHA, Section 30240 is listed and referred to in 
the narrative for the section of the Land Use Plan containing the other LUP policies 
governing the protection of ESHA. 

Although local governments are responsible for drafting the precise content of their LCPs, 
the Coastal Act requires that LCPs must, at a minimum, conform to and not conflict with 
the resource management standards and policies of the Coastal Act. It can be presumed 
that the County was aware that the Coastal Act established the minimum standards and 
policies for local coastal programs and knew, that in drafting its local coastal program, it 
was constrained to incorporate the development restrictions of Section 30240(a) of the 
Coastal Act, including the restriction that only uses dependent on those resources shall be 
allowed in those areas. It can also be assumed that in certifying the Mendocino County 
LCP, the Commission understood and found that the LCP conformed to (i.e. incorporated) 
the minimum policies and standards of the Coastal Act, including the development 
restrictions of Section 30240(a). 

As noted above, the narrative for the section of the Land Use Plan containing LUP policies 
governing the protection of ESHA includes Section 30240. In addition, the narrative 
contains statements that acknowledge the protections afforded by Section 30240 and the 
County’s commitment to incorporate those protections into the LCP, including the 
following statements: 

• “The Coastal Act mandates the preservation of significant natural resources 
and habitats;” 

• “Throughout all policies pertaining to Habitats and Natural Resources shall 
run the continuous theme that natural habitat areas constitute significant 
public resources which shall be protected not only for the wildlife which 
inhabits those areas but for the enjoyment of present and future populations 
of the State of California;” 

• This Local Coastal Plan represents the commitment of the County of 
Mendocino to provide continuing protection and enhancement of its coastal 
resources 

The LCP policies do not expressly authorize non-resource dependent uses or any other 
uses within rare plant ESHA. The fact that the LCP policies do not specifically state what 
uses are allowed within rare plant ESHA does not mean the policy is intended to relax the 
restriction of Section 30240(a) of the Coastal Act that limits uses in habitat areas to those 
dependent on habitat resources. An LCP policy that allowed non-resource dependent uses 
in rare plant ESHA would be inconsistent with and directly conflict with Section 30240(a). 
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Moreover, the provisions in the LCP concerning permissible development in habitat areas 
are not incompatible with the restrictions in Section 30240(a). These provisions refer 
generally to maintaining minimum buffers between development and ESHA, which is not 
inconsistent with restricting development within rare plant ESHA to resource dependent 
uses. Therefore, the Commission finds that the Mendocino County LCP policies governing 
rare plant habitat areas restrict development to resource dependent uses that do not 
significantly disrupt habitat values. 

Neither the proposed lot line adjustment nor the residential uses that the lot line adjustment 
could facilitate are resource dependent.  Therefore, to be consistent with LUP Policy 3.1-7, 
the proposed lot line adjustment must establish a building site for the residential uses 
outside of the rare plant ESHA and the rare plant ESHA buffer. 

LUP Policy 3.1-4 allows certain uses in addition to resource dependent uses within 
wetlands.  The nine categories of use allowed in wetland range from port facilities to 
incidental public services.  However, none of the nine categories of allowable uses in 
wetlands include residential land divisions or other residential development.  Therefore, to 
be consistent with LUP Policy 3.1-7, the proposed lot line adjustment must establish a 
building site for the residential uses outside of the wetland ESHA and wetland ESHA 
buffer. 

Neither the proposed lot line adjustment nor the future residential development that the 
proposed boundary line adjustment is designed to facilitate are in any way dependent on 
the rare plant habitat at the site, but would occur within rare plant ESHA and within buffer 
areas that are required to be established around rare plant and wetland ESHAs. Therefore, 
as neither residential land divisions or other residential uses are listed in the LCP as 
allowable uses within rare plant ESHA and ESHA buffers, and the Coastal Act only allows 
resource dependent uses within an ESHA, the proposed development is inconsistent with 
the use limitations of the certified LCP, including its references to 30240, and including 
LUP Policies 3.1-7 and CZC Sections 20.496.020(A)(3),  20.496.020(A)(4), and 
20.524.010(B(g).  Therefore, these policies mandate that the proposed development be 
denied. 

 

 Adequate Building Site Outside ESHA and ESHA Buffers Not Established 
 
As discussed above, the tentative map depicts a building envelope that provides for a 50-
foot buffer from a portion of the ESHA on proposed vacant Parcel 2, the northern coastal 
bluff scrub habitat and the coastal bluff morning glory habitat that is located within the 
northern coastal bluff scrub habitat.  However, the proposed building envelope extends 
into areas of Coastal bluff morning glory along the 20-foot private road easement along the 
northeast side of the property.  The proposed building envelope also extends into areas that 
should be covered by either a 100-foot buffer or 50-foot buffer around some of the ESHAs 
on the proposed parcel, including areas around (1) the aforementioned Coastal bluff 
morning glory habitat within the 20-foot private road easement, (2) coastal bluff morning 
glory habitat around the perimeter of an old dirt road turnaround near the center of the 
property, and (3) the wetland habitat.   Therefore, the applicant has not established an 
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adequate building site which would allow for the development of the building site 
consistent with Policy 3.1-7, as required by LUP Policy 3.1-32. 
 

All portions of proposed adjusted Parcel 2 are within 100 feet of ESHA.  Thus, it is not 
possible to establish a building envelope that provides for 100-foot buffers consistent with 
LUP Policy 3.7 and CZC Section 20.496.020.  As discussed, LUP Policy 3.7 and CZC 
Section 20.496.020 allow for reduced buffers of a minimum 50-foot width to be 
established if it can be demonstrated that the reduced buffer would be adequate to protect 
the ESHA based on certain criteria and if prepared in consultation with the Department of 
Fish & Game.  The Biological Assessment contains an analysis that offers a justification 
for a reduced 50-foot buffer around the northern coastal bluff scrub habitat and the 
associated coastal bluff morning glory habitat growing within it near the bluff edge, but 
does not evaluate whether a reduced buffer would be sufficient around the other ESHA 
found on proposed Parcel 2.  In addition, there is no evidence that the Department of Fish 
& Game has been consulted on the appropriateness of any reduced buffer around any of 
the ESHA on proposed Parcel 2.  Even if reduced buffers around each of the ESHAs had 
been justified consistent with LUP Policy 3.7 and CZC Section 20.496.020, which they 
have not, there does not appear to be sufficient room on Proposed Parcel 2 to accommodate 
a building site for a future home and necessary associated development such as an access 
road, septic system, parking, and utilities outside of all areas that would be required for 
even minimum 50-foot ESHA buffers.    The Mitigation Plan contained in Appendix C of 
the August 2007 biological report acknowledges that the location of the ESHA on the site 
poses challenges for identifying a building envelope that would avoid impacts to ESHA.  
The Mitigation Plan states the following: 

“Some of the locations of the coastal bluff morning-glory, with respect to the minimum 50’ 
ESHA setback, pose a challenge to the development of a building envelope. While a 50’ 
buffer can be maintained from the coastal bluff scrub and the majority of the coastal bluff 
morning-glories, several occurrences (~40) of coastal bluff morning-glory may be 
impacted by the construction of a residence and the associated development activities.” 

Therefore, the Commission finds that the proposed boundary line adjustment is 
inconsistent with LUP Policy 3.1-32 as proposed adjusted Parcel 2 does not have an 
adequate building site which would allow for the development of the building site 
consistent with LUP Policy 3.1-7.  Therefore, these policies mandate that the proposed 
development be denied. 

 

2. Feasible Project Alternatives 
As discussed above, the Commission is denying the proposed development as it is 
inconsistent with certified LCP provisions intended to protect environmentally sensitive 
habitat areas, because the proposed boundary line adjustment does not establish an 
adequate building site on adjusted Parcel 2 which would allow for the development of the 
building site outside of all ESHA and required ESHA buffer areas on the site.  As also 
discussed above, there are no known alternative building envelopes that could be 
established that would avoid all ESHA and required ESHA buffers and conform with LCP 
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policies.  Thus, the no project alternative involving keeping the boundary lines of the two 
subject parcels as they currently exist is the only known feasible alternative. 

Denial of the proposed permit will not eliminate all economically beneficial or productive 
use of the applicant’s property or unreasonably limit the owner’s reasonable investment 
backed expectations of the subject property.  First, one of the two lot proposed to be 
adjusted already contains an existing house.  In addition, approval of a land division, 
including a boundary line adjustment, is discretionary on the part of the approving 
authority;  a property owner does not have an entitlement to adjust the boundaries of 
property that he has purchased.  Thus, the applicant does not have a reasonable investment 
backed expectation to be able to adjust the boundaries of his two adjoining parcels.  The 
Commission finds that denial of the boundary line adjustment does not eliminate all 
economically beneficial or productive use of the applicant’s property or unreasonably limit 
the owner’s reasonable investment backed expectations of the subject property. 

The Commission notes that the application does not seek authorization to develop a 
residence on proposed adjusted Parcel 2, only to adjust the boundaries between the two 
parcels.  As the project before the Commission is limited to a boundary line adjustment 
and does not include development of a residence or other principal permitted use under the 
LUP and zoning designations for the site, the Commission need not consider whether 
denial of a future residence on existing Parcel 2 would constitute a taking.  If and when a 
coastal development permit application is submitted seeking authorization to develop a 
residence on Parcel 2, the County and the Commission on appeal would need to consider if 
the specific development proposed is consistent with the policies of the certified 
Mendocino County LCP and the public access policies of the Coastal Act.  If the 
development proposal is found not be consistent with this standard of review and the 
approving authority considers denial of a project, a question may arise as to whether the 
denial would  result in an unconstitutional “taking” of the applicant’s property without 
payment of just compensation. Coastal Act Section 30010 addresses takings and states as 
follows: 

The Legislature hereby finds and declares that this division is not intended, and 
shall not be construed as authorizing the commission, port governing body, or 
local government acting pursuant to this division to exercise their power to grant 
or deny a permit in a manner which will take or damage private property for 
public use, without the payment of just compensation therefore. This section is not 
intended to increase or decrease the rights of any owner of property under the 
Constitution of the State of California or the United States.  

Consequently, although the County and the Commission are not a court and may not 
ultimately adjudicate whether its action constitutes a taking, the Coastal Act imposes on 
the County and the Commission the duty to assess whether its action might constitute a 
taking so that the County and the Commission may take steps to avoid it. If the County or 
the Commission concludes that its action does not constitute a taking, then it may deny the 
project with the assurance that its actions are consistent with Section 30010. If the County 
or the Commission determines that its action would constitute a taking, then application of 
Section 30010 would overcome the presumption of denial. In this latter situation, the 
County or the Commission would propose modifications to the development to minimize 
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its Coastal Act inconsistencies while still allowing some reasonable amount of 
development. 

The Commission does find that approval of the boundary line adjustment would make any 
potential approval of residential development on proposed adjusted Parcel No. 2 more 
difficult to resolve.  Though applicants are entitled under Coastal Act Section 30010 to an 
assurance that the County and the Commission will not act in such a way as to take their 
property, this section does not authorize the County and the Commission to completely 
avoid application of the policies and standards of the certified LCP.  Instead, the County 
and the Commission are only directed to avoid construing these applicable policies in a 
way that would take private property for public use. Aside from this instruction, the 
County and the Commission are still otherwise directed to enforce the requirements of the 
LCP. Therefore, if the County or the Commission determines approval of future residential 
development on Parcel 2 is necessary to avoid a takings despite inconsistencies with the 
ESHA protection policies of the LCP, the approving authority must still comply with the 
other LCP policies that would not result in a takings, including LUP Policies 3.1-2 and 
CZC Sections 20.496.015and 20.532.100(A)(1) which require measures to mitigate 
adverse environmental effects on environmentally sensitive coastal bluff morning-glory 
habitat.  The proposed boundary line adjustment will result in a reduction of the size of 
Parcel 2 from 1.7 acres to 1.21 acres.  By reducing the size of Parcel 2 by half an acre, the 
proposed boundary line adjustment reduces opportunities to expand ESHA habitat into 
areas that are either not needed for development or already contain ESHA, making it more 
difficult to achieve compliance with the ESHA mitigation policies of the certified LCP.  

 

Conclusion of Part Two: Denial of A-1-MEN-10-039  
As discussed above, the Commission is denying the proposed development as it is 
inconsistent with certified LCP provisions intended to protect environmentally sensitive 
habitat areas, because the proposed boundary line adjustment does not establish an 
adequate building site on adjusted Parcel 2 which would allow for the development of the 
building site outside of all ESHA and required ESHA buffer areas on the site.  For this 
project there are no known conditions that could bring the project into conformance with 
the LCP, and there are no known feasible alternatives consistent with the LCP other than 
the No Project alternative. 
 

D. California Environmental Quality Act
Public Resources Code (CEQA) Section 21080(b)(5) and Sections 15270(a) and 15042 
(CEQA Guidelines) of Title 14 of the California Code of Regulations (14 CCR) state in 
applicable part: 
 
CEQA Guidelines (14 CCR) Section 15042. Authority to Disapprove Projects. [Relevant 
Portion.] A public agency may disapprove a project if necessary in order to avoid one or 
more significant effects on the environment that would occur if the project were approved 
as proposed. 
 



APPEAL NO. A-1-MEN-10-039 
Hohnloser, Mendocino 
Page 34 
 
Public Resources Code (CEQA) Section 21080(b)(5). Division Application and 
Nonapplication. …(b) This division does not apply to any of the following activities: …(5) 
Projects which a public agency rejects or disapproves. 
 
CEQA Guidelines (14 CCR) Section 15270(a). Projects Which are Disapproved. (a) 
CEQA does not apply to projects which a public agency rejects or disapproves. 
 
Section 13096 (14 CCR) requires that a specific finding be made in conjunction with 
coastal development permit applications about the consistency of the application with any 
applicable requirements of CEQA. This staff report has discussed the relevant coastal 
resource issues with the proposals. All public comments received to date have been 
addressed in the findings above. All above findings are incorporated herein in their entirety 
by reference. As detailed in the findings above, the proposed project would have 
significant adverse effects on the environment as that term is understood in 
a CEQA context. 
 
Pursuant to CEQA Guidelines (14 CCR) Section 15042 “a public agency may disapprove a 
project if necessary in order to avoid one or more significant effects on the environment 
that would occur if the project were approved as proposed.” Section 21080(b)(5) of the 
CEQA, as implemented by section 15270 of the CEQA Guidelines, provides that CEQA 
does not apply to projects which a public agency rejects or disapproves. The Commission 
finds that denial, for the reasons stated in these findings, is necessary to avoid the 
significant effects on coastal resources that would occur if the projects were approved as 
proposed. Accordingly, the Commission’s denial of this project represents an action to 
which CEQA, and all requirements contained therein that might otherwise apply to 
regulatory actions by the Commission, do not apply. 
 

 

EXHIBITS
1. Regional Location Map 
2. Vicinity Map 
3. Notice of Final Action & County Staff Report 
4. Appeal 
5. May 2009 Tentative Map 
6. August 2007 Biological Report 
7. Site Map of ESHA on Existing Parcel 2 
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