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APPEAL STAFF REPORT  
SUBSTANTIAL ISSUE DETERMINATION & DE NOVO HEARING 

Appeal number...............A-3-SLO-10-053, Baywood Elementary School Solar Arrays 

Applicant.........................San Luis Coastal Unified School District  

Appellants .......................Julie Tacker and the Sierra Club’s Santa Lucia Chapter 

Local government ..........San Luis Obispo County 

Local decision .................Approved with conditions on August 3, 2010 (County Coastal Development 
Permit (CDP) File Number DRC2009-00043). 

Project location ..............1330 9th Street (Baywood Elementary School) in Los Osos, San Luis Obispo 
County. 

Project description .........Construct four solar array structures totaling 9,060 square feet (two solar 
arrays on carport structures in the parking lot, and two freestanding solar 
arrays in a drainage basin area) and remove two native trees and trimming 5 
ornamental landscape trees for solar access. 

File documents................San Luis Obispo County certified Local Coastal Program (LCP); Biological 
Survey (V.L. Holland, 2010); Artist Renderings (firma, 2010); Archaeological 
Evaluation of Baywood Elementary (Gibson, 1997). 

Staff recommendation ...Substantial Issue Exists; Approve with Conditions 

A. Staff Recommendation 

1. Summary of Staff Recommendation 
On August 3, 2010, San Luis Obispo County approved a CDP authorizing construction of four solar 
array structures totaling 9,060 square feet , the removal of two cypress trees and the trimming of five 
ornamental landscape trees for solar access, at 1330 9th Street (Baywood Elementary School) in the 
community of Los Osos, San Luis Obispo County. Two of the four solar arrays would be located in an 
existing paved school parking lot. The other two solar arrays would be placed within a seasonal drainage 
basin located in the southwest corner of the school site. The Appellants contend that the County’s 
approval is inconsistent with San Luis Obispo County LCP policies and ordinances related to 
environmentally sensitive habitat areas (ESHAs), visual and scenic resources, archaeology, and grading. 
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In terms of the two solar array carport structures proposed for the paved parking lot areas, these areas 
would be constructed in an area that is not ESHA, and where they would have insignificant impacts on 
coastal resources otherwise, and the County’s approval of this part of a project does not raise a 
substantial LCP conformance issue. 

In contrast, however, the two solar array structures proposed to be located within the drainage basin 
raise conformance issues with LCP ESHA policies and ordinances. Under the LCP, ESHA must be 
protected and only resource dependent uses are allowed within these areas (including LCP ESHA 
Policies 1, 2 and LCP Coastal Zone Land Use Ordinance (CZLUO) Sections 23.07.170-176). In this 
case, solar arrays #2 and #3 are proposed to be located in a drainage basin where willow, a wetland 
indicator, has been observed growing. Another wetland indicator, hydrology, is also likely present, 
including due to the nature of the basin as a collector of seasonal stormwater runoff. A wetland 
delineation was not performed at this site prior to County approval. The drainage basin may also qualify 
as Terrestrial Habitat (TH) ESHA due to patches of small trees and scrub type vegetation that occurs 
along the side slopes of the basin, which may be habitat for the endangered Morro Shoulderband Snail 
(MSS). MSS surveys have commenced per USFWS requirements, but the surveys were not completed at 
the time of the County’s CDP approval. Beyond the LCP’s clear provisions prohibiting non resource 
dependent development in an ESHA, grading and fill for the structural footings, vegetation removal, and 
shading of native plants in the basin have the potential to adversely impact the resource. Thus, a 
substantial issue is raised with respect to ESHA protection. Similar to the carport solar areas in the 
parking lot, other appeal contentions related specifically to archaeology, visual and scenic resources, 
and grading do not raise substantial issues. 

For these reasons, Staff recommends that the Commission find that a substantial issue exists with 
respect to the grounds on which the appeal has been filed related to ESHA protection and that the 
Commission take jurisdiction over the CDP application. 

With respect to the coastal development permit, Staff is recommending approval of a CDP for a 
modified project that will completely avoid ESHA impacts. The key element of an approvable solar 
array project at this location includes removing solar array structures #2 and #3 from the drainage basin, 
thus leaving the drainage basin undisturbed (and avoiding the need for removal of the cypress trees in 
this area). This can be accomplished by eliminating the drainage basin solar arrays from the project. The 
other carport solar arrays in the parking lot area would not result in significant coastal resource 
concerns. A project modified in this way allows for a solar development at this site that protects ESHA 
consistent with the LCP. 

Staff notes that as of the date of this staff report, Staff and the Applicant are in agreement on the staff 
recommendation. As conditioned, the project will be in conformance with the certified LCP, and 
staff recommends that the Commission approve a CDP for the project. Motions and resolutions to 
find substantial issue and to approve the project subject to the staff recommendation are found directly 
below. 
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2. Staff Recommendation on Substantial Issue 
Staff recommends that the Commission determine that a substantial issue exists with respect to the 
grounds on which the appeals were filed. A finding of substantial issue would bring the project under 
the jurisdiction of the Commission for hearing and action.  

Motion. I move that the Commission determine that Appeal Number A-3-SLO-10-053 raises no 
substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act. 
 
Staff Recommendation of Substantial Issue. Staff recommends a NO vote. Failure of this 
motion will result in a de novo hearing on the application, and adoption of the following 
resolution and findings. Passage of this motion will result in a finding of No Substantial Issue 
and the local action will become final and effective. The motion passes only by an affirmative 
vote of the majority of the appointed Commissioners present. 

Resolution to Find Substantial Issue. The Commission hereby finds that Appeal Number A-3-
SLO-10-053 presents a substantial issue with respect to the grounds on which the appeal has 
been filed under Section 30603 of the Coastal Act regarding consistency with the Certified Local 
Coastal Plan.  

3. Staff Recommendation on CDP Application 
Staff recommends that the Commission, after public hearing, approve a coastal development permit for 
the proposed development subject to the standard and special conditions below. 

Motion. I move that the Commission approve Coastal Development Permit Number A-3-SLO-
10-053 pursuant to the staff recommendation. 

Staff Recommendation of Approval. Staff recommends a YES vote. Passage of this motion 
will result in approval of the coastal development permit as conditioned and adoption of the 
following resolution and findings. The motion passes only by affirmative vote of a majority of 
the Commissioners present. 

Resolution to Approve a CDP. The Commission hereby approves the coastal development 
permit on the grounds that the development as conditioned, will be in conformity with the 
policies of the San Luis Obispo County Local Coastal Program. Approval of the permit complies 
with the California Environmental Quality Act because either 1) feasible mitigation measures 
and/or alternatives have been incorporated to substantially lessen any significant adverse effects 
of the development on the environment, or 2) there are no further feasible mitigation measures or 
alternatives that would substantially lessen any significant adverse impacts of the development 
on the environment. 
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B. Findings and Declarations 
The Commission finds and declares as follows: 

1. Project Setting and Description 
Baywood Elementary School is a 7.9-acre site located at 1330 9th Street in Los Osos, San Luis Obispo 
County. The solar array project includes the construction of four solar array structures totaling 9,060 
square feet: two where the solar arrays would be installed on the roofs of carport structures, and two 
where the solar arrays would be freestanding. The structures have a maximum height of approximately 
12 feet. The two carport solar array structures would be located in existing paved school parking lots, 
and the two freestanding structures would be placed within (and over) a stormwater drainage basin 
located at the southwest corner of the school site. Two Monterey cypress trees are proposed to be 
removed for solar access for the freestanding arrays, and five ornamental landscape trees around the 
northern parking lot are proposed to be trimmed to improve solar access for the carport structures (see 
Exhibit D). 

2. San Luis Obispo County CDP Approval 
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On August 3, 2010, the San Luis Obispo County Board of Supervisors approved a CDP for the project. 
Notice of the County’s action on the CDP for the project was received in the Coastal Commission’s 
Central Coast District Office on October 13, 2010. The Commission’s ten-working day appeal period 
began on October 14, 2010 and concluded at 5pm on October 27, 2010. Two valid appeals were 
received during the appeal period (see below). 

3. Appeal Procedures 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP decisions 
in jurisdictions with certified LCPs. The following categories of local CDP decisions are appealable: (a) 
approval of CDPs for development that is located (1) between the sea and the first public road 
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line of 
the sea where there is no beach, whichever is the greater distance, (2) on tidelands, submerged lands, 
public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the 
seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties, 
approval of CDPs for development that is not designated as the principal permitted use under the LCP. 
In addition, any local action (approval or denial) on a CDP for a major public works project (including a 
publicly financed recreational facility and/or a special district development) or an energy facility is 
appealable to the Commission. This project is appealable because it is a major public works project, and 
because it may constitute an energy facility.1

The grounds for appeal under Section 30603 are limited to allegations that the development does not 
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of the 
Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project unless a 
majority of the Commission finds that “no substantial issue” is raised by such allegations. Under Section 
30604(b), if the Commission conducts a de novo hearing and ultimately approves a CDP for a project, 
the Commission must find that the proposed development is in conformity with the certified LCP. If a 
CDP is approved for a project that is located between the nearest public road and the sea or the shoreline 
of any body of water located within the coastal zone, Section 30604(c) also requires an additional 
specific finding that the development is in conformity with the public access and recreation policies of 
Chapter 3 of the Coastal Act. This project is not located between the nearest public road and the sea, and 
thus this additional finding does not need to be made if the Commission approves the project following a 
de novo hearing. 

The only persons qualified to testify before the Commission on the substantial issue question are the 
applicant, persons who made their views known before the local government (or their representatives), 
and the local government. Testimony from other persons regarding substantial issue must be submitted 
in writing. Any person may testify during the de novo CDP determination stage of an appeal. 

                                                 
1  The Commission need not conclude on this point because the project is already appealable by virtue of its status as a major public 

works project. 
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4. Summary of Appeal Contentions 
The County’s approval was appealed by Julie Tacker and the Sierra Club’s Santa Lucia Chapter. The 
Appellants generally contend that the County-approved project is inconsistent with the LCP’s ESHA, 
visual and scenic, archaeology, and grading policies and ordinances. In sum, the Appellants contend that 
the County’s approval is for a solar project that is not sited and designed to avoid impacts to ESHA 
(wetlands and terrestrial habitats); and that the solar arrays will negatively impacts scenic views, as well 
as sensitive archeological resources. See the Appellants’ complete appeal documents in Exhibit C.  

5. Substantial Issue Determination 
As discussed below, the Commission finds that the County approved project raises a substantial issue of 
conformity with the San Luis Obispo County LCP related to ESHA protection. Substantial issues are not 
raised with respect to visual and scenic resources, archaeology, and grading. 

A. Applicable Policies2

The Appellants cite a variety of LCP policies and ordinances in their appeal contentions. Issues raised 
by the appeals and the corresponding LCP development standards cited can be generally grouped into 
the following four categories: 1) ESHA; 2) Visual and Scenic Resources; 3) Archaeology; and, 4) 
Grading. 

B. Substantial Issue Analysis 
Environmentally Sensitive Habitat Area (ESHA) 
The Appellants contend that the project approved by San Luis Obispo County is inconsistent with the 
LCP’s ESHA standards with respect to protection of wetlands and sensitive terrestrial habitats.  

LCP ESHA Policy 1 requires that “new development within or adjacent to locations of environmentally 
sensitive habitats (within 100 feet unless sites further removed would significantly disrupt the habitat) 
shall not significantly disrupt the resource. Within an existing resource, only those uses dependent on 
such resources shall be allowed within the area.” LCP Policy 7 and LCP CZLUO Section 23.07.172 
specifically define “coastal wetlands” as “environmentally sensitive habitat areas.” Policy 29 and 
CZLUO Section 23.07.176 define “designated plant and animal wildlife habitats” as ESHA, placing an 
emphasis on the entire ecological community. 

In this case, the two carport structures and the attached solar arrays in the paved parking lot area are to 
be constructed entirely within an existing paved parking lot area that does not qualify as an ESHA under 
the LCP. A Biological Survey was conducted, and no rare or especially valuable plant or animal species 
were identified in the parking lot area (Holland, 2010) and the proposed array structures in the center of 
the parking lot meet LCP setback requirements. Rather, this area is flat, paved, and occupied by parking 
spaces and parking space “islands” with ornamental landscaping trees. As such, this portion of the 
County’s approval does not raise substantial LCP ESHA conformance issues.  

                                                 
2  See Exhibit F for the complete text of referenced LCP policies and ordinances. 
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However, as approved by the County, freestanding solar arrays #2 and #3 are proposed to be located in a 
stormwater drainage basin where willow, a wetland indicator, has been observed growing. Another 
wetland indicator, hydrology, also appears to be present due to the nature of the basin as a collector of 
seasonal stormwater runoff. A wetland delineation was not performed at this site prior to County 
approval. The drainage basin may also qualify as Terrestrial Habitat (TH) ESHA per the LCP due to 
patches of small trees and scrub type vegetation that occurs along the side slopes of the basin, which 
may be habitat for the endangered Morro Shoulderband Snail (MSS) (Helminthoglypta walkeriana). 
MSS surveys have commenced per USFWS requirements, but the surveys were not completed at the 
time of the County’s CDP approval. Based on the data available, and to err on the conservative side 
absent compelling information to the contrary, the Commission  must presume that the drainage basin in 
question qualifies as wetland (and possibly TH) ESHA. As such, and because the LCP clearly prohibits 
non resource dependent development in ESHA, this portion of the County-approved project cannot be 
found consistent with the LCP. In addition, grading and fill for the structural footings, vegetation 
removal, and shading of native plants in the basin have the potential to adversely impact the resource. 
Alternative project designs that avoid ESHA as directed by the LCP are available, and the site is large 
enough outside of the drainage basin to provide for development that respects sensitive resources. Thus, 
a substantial issue is raised with respect to the County-approved project’s conformance with the LCP’s 
ESHA protection policies and ordinances. 

Visual and Scenic Resources 
Appellant Julie Tacker also contends that the approved project is inconsistent with the LCP’s visual and 
scenic resource protection ordinance (CZLUO Section 23.04.210). Specifically, the Appellant contends 
that visual resource impacts would likely be avoided if the arrays were placed on the existing school 
rooftop rather than on the proposed carport structures.  

Based on a review of detailed artist renderings and visual simulations prepared for the project (see 
Exhibit E), the County approved project is consistent with provisions of the LCP concerning the 
protection of visual and scenic resources. Baywood Elementary School is located in an already 
developed urban area, and the proposed carport structures with attached solar arrays are only marginally 
visible to the passerby. The proposed carport structures are generally low profile (roughly 12-15 feet at 
their tallest point) and are consistent with the look and character of the parking lot and the existing 
school buildings around them. Placement of the carport structure and the solar arrays do not block any 
views to or along the shoreline, nor do they silhouette into the skyline within the public viewshed. 
Landforms are not substantially altered and grading for the project footings is minor.3  

Two cypress trees would be removed near the drainage basin for solar access, and five ornamental 
landscape trees would be trimmed around the northern parking lot for improved solar access for the 
carport structures. While the LCP’s tree removal ordinance was not specifically cited in the contentions 
of appeal, the LCP allows for trees to be removed under certain conditions if they are inhibiting sunlight 
needed for solar access (CZLUO Section 23.05.064). In this case, the County conditioned the project to 

                                                 
3  In a visual resource context, such grading/alteration is not an issue. It is, however, an issue with respect to ESHA issues separately (see 

previous finding). 
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implement tree protection measures during construction, identify areas with native topsoils for 
replanting, prohibit construction during raptor nesting season (March to July), and required tree 
replacement at a 2:1 ratio using only native species (see County Conditions 8, 9, and 11 in Exhibit B). 
While the tree removal at the edge of the drainage basin raises ESHA concerns separately (see previous 
finding), none of the tree work approved by the County raises visual concerns (see also above).4

The County approved project is consistent with the LCP’s Visual and Scenic resource provisions and 
Appellant contentions with respect to visual and scenic resources do not raise a substantial issue. 

Archaeology 
Appellant Julie Tacker asserts the project is inconsistent with CZLUO Section 23.07.104 regarding 
archaeologically sensitive areas. The County found that the project was consistent with CZLUO Section 
23.07.104, basing their determination on the results of a Phase I surface survey (Gibson, 1990), which 
found no archaeological resources at the project site. There is nothing in the file to indicate that the 
County’s action and the information on which it was based in terms of archaeological resources was 
incorrect, and, as such, the County approved project is consistent with the LCP’s archaeology protection 
provisions and Appellant contentions with respect to archaeology do not raise a substantial issue. 

Grading 
Appellant Julie Tacker contends that the project is inconsistent with the LCP’s grading ordinance 
(CZLUO Section 23.05.034). No specific reasons were cited in the appeal but general grading 
provisions of the LCP appear to be adequately addressed in the County approval (other than with respect 
to grading in ESHA – see ESHA finding).5 The project will not involve significant grading, as grading is 
limited to digging the small footings for the carport/solar array structures. In short, ground disturbance, 
vegetation removal, and other landform alteration is minimized consistent with LCP grading 
requirements. 

The County approved project is consistent with the LCP’s grading provisions and Appellant contentions 
with respect to grading do not raise a substantial issue. 

Other Issues Raised 
The Appellants raise a number of other issues related to the way the County processed the project under 
the California Environmental Quality Act (CEQA). These other issues are not valid appeal issues, as 
they do not relate to LCP conformance so much as CEQA conformance, and thus do not raise a 
substantial issue. Even if they were validly before the Commission, the underlying substantive resource 
issues raised by the Appellants (and to which these additional contentions ultimately accrue) are 
addressed in the above analysis, one of which results in a substantial LCP conformance issue and the 
others of which do not, as described above. 

                                                 
4  Id (ESHA issue in drainage basin separately). 
5  Id (ESHA issue in drainage basin separately). 
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C. Substantial Issue Determination Conclusion 
The County-approved project raises a substantial issue concerning compliance with the LCP ESHA 
requirements. As approved, non resource dependent development would be allowed within an ESHA 
and adverse impacts to the resource as a result of the approved development run contrary to the 
provisions of the LCP. Although the carport portion of the project is consistent with the LCP at this 
location, the County-approved project as a whole does not adequately protect ESHA because of the 
portion that is sited in the drainage basin ESHA. Therefore, the Commission finds that a substantial 
issue exists with respect to the County-approved project’s conformance with the certified San Luis 
Obispo County LCP and takes jurisdiction over the CDP application for the proposed project. 

6. Coastal Development Permit Determination 
The standard of review for this CDP determination is the San Luis Obispo County certified LCP. All 
Substantial Issue Determination findings above are incorporated herein by reference. 

A. Modifications Necessary for an Approvable Project 
As discussed, the drainage basin portion of the proposed project does not comply with LCP policies and 
ordinances protecting ESHA, and special conditions are needed to bring the project into conformance 
with the LCP in this respect. Specifically, the solar array structures in the drainage basin (and associated 
development) cannot be found consistent with the LCP’s ESHA provision and must be eliminated from 
the project.  

In order to approve the project consistent with the LCP, the Commission must apply a special condition 
designed to protect and preserve the ESHA as required by the LCP. Special Condition 1 requires that the 
Applicant submit a revised set of Final Project Site Plans eliminating all development associated with 
solar array structures #2 and #3 from the drainage basin (including the arrays themselves and tree 
removal in this area). In other words, the condition allows for the non-sensitive paved parking lot 
portion of the site to be developed with the two carport solar arrays, but requires that the freestanding 
arrays proposed for the drainage basin (and all associated development) be eliminated so that ESHA is 
completely avoided. See Special Condition 1. 

In addition, to minimize the project’s impact on the visual character of the area, Special Condition 1(b) 
is a carry over from the County approval and requires the applicant to provide details on any proposed 
exterior lighting, if applicable. The details of the plan shall include the height, location, and intensity of 
all exterior lighting. All lighting fixtures have to be shielded and covered appropriately. Special 
Condition 1(c) prohibits the removal of the two Monterey cypress trees at the edge of the drainage basin, 
as this removal is no longer needed for improved solar access with arrays #2 and #3 removed. It should 
also be noted that by eliminating tree removal from the CDP approval, County tree replanting 
requirements (see County conditions 8, 9, and 11 in Exhibit B) are no longer required as mitigation and 
are not carried over into this CDP approval. As conditioned, the project is consistent with the LCP as 
cited in this finding. 
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7. Coastal Development Permit Conditions of Approval 
A. Standard Conditions 
1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not 

commence until a copy of the permit, signed by the Permittee or authorized agent, acknowledging 
receipt of the permit and acceptance of the terms and conditions, is returned to the Commission 
office. 

2. Expiration. If development has not commenced, the permit will expire two years from the date on 
which the Commission voted on the application. Development shall be pursued in a diligent manner 
and completed in a reasonable period of time. Application for extension of the permit must be made 
prior to the expiration date. 

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by the 
Executive Director or the Commission. 

4. Assignment. The permit may be assigned to any qualified person, provided assignee files with the 
Commission an affidavit accepting all terms and conditions of the permit. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and it is 
the intention of the Commission and the Permittee to bind all future owners and possessors of the 
subject property to the terms and conditions. 

B. Special Conditions 
1. Final Project Site Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 

the Permittee shall submit two copies of Final Project Plans to the Executive Director for review and 
approval. The Final Project Plans shall be substantially in conformance with the plans submitted to 
the Coastal Commission (titled Coastal Development Permit Site Plan – Sheet DPI, by MW 
Architects, Inc, and received November 4, 2009 in the Commission’s Central Coast District Office) 
except that they shall be revised and supplemented to comply with the following requirements: 

(a) Array Structures #2 and #3. Solar array structures #2 and #3 shall be eliminated from the 
drainage basin located at the southwest corner of the project site. An amendment to this CDP is 
required if the Permittee chooses to pursue alternative on-site locations for these array structures. 

(b) Exterior Lighting. The Permittee shall provide details on any proposed exterior lighting. The 
details shall include the height, location, and intensity of all exterior lighting. All lighting 
fixtures shall be shielded so that neither the lamp nor the related reflector interior surface is 
visible from adjacent properties. Light hoods shall be dark colored. 

(c) Tree Removal. Removal of the two Monterey cypress trees near the drainage basin is 
prohibited. 

The Permittee shall undertake development in accordance with the approved Final Project Site Plans and 
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Architectural Elevations. 

8. California Environmental Quality Act (CEQA) 
Section 13096 of the California Code of Regulations requires that a specific finding be made in 
conjunction with coastal development permit applications showing the application to be consistent with 
any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA prohibits a proposed 
development from being approved if there are feasible alternatives or feasible mitigation measures 
available which would substantially lessen any significant adverse effect which the activity may have on 
the environment. 

The Coastal Commission’s review and analysis of land use proposals has been certified by the Secretary 
of Resources as being the functional equivalent of environmental review under CEQA. This staff report 
has discussed the relevant coastal resource issues with the proposal, including the significant adverse 
environmental effects expected due to the project, and has recommended appropriate suggested 
modifications to avoid and/or lessen any potential for adverse impacts to said resources. All public 
comments received to date have been addressed in the findings above. All above Coastal Act findings 
are incorporated herein in their entirety by reference. 

As such, there are no additional feasible alternatives nor feasible mitigation measures available which 
would substantially lessen any significant adverse environmental effects which approval of the proposed 
project, as modified, would have on the environment within the meaning of CEQA. Thus, if so 
modified, the proposed project will not result in any significant environmental effects for which feasible 
mitigation measures have not been employed consistent with CEQA Section 21080.5(d)(2)(A). 
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