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Prepared December 6, 2011 (for December 7, 2011 hearing) 

To: Coastal Commissioners and Interested Persons 

From: Charles Lester, Executive Director 
 Ruby Pap, District Supervisor 
 Nicholas Dreher, Coastal Planner 

Subject: STAFF REPORT ADDENDUM for Item W19a  
Appeal No. A-2-SMC-11-023 (Westerfield, Montara) 

 
The purpose of this staff report addendum is to add findings responding to the Appellants’ 
December 2, 2011 response to the staff report, released on November 18, 2011. Deletions are 
shown in strikethrough and additions are shown in underline.  

Staff continues to recommend that no substantial issue has been raised with regard to San Mateo 
County’s approval of the proposed project as discussed in the November 18, 2011 staff report.    

1.    Add to end of Findings on Page 4, before Conclusion section: 

Response to Appellants’ December 2, 2011 Letter: In their December 2, 2011 letter, the 
Appellants contend that issues not specifically listed in the appeal warrant further consideration.          

The Appellants state that the two-car off-street parking exception that was approved as part of 
the project would have a direct negative effect on public access.  The parking exception was 
approved by the County to allow for two tandem parking spaces partially within the public road 
right of way immediately adjacent to the Applicant’s property (to the east) and partially on the 
Applicant’s property.  The parking will not be located in the right of way adjacent to the publicly 
owned property (to the south).  As a condition of the County’s approval, the Applicant is 
required to remove and replace the portion of the fence on his private property, reducing the total 
height to no taller than four (4) feet.   This condition was put in place in order to widen the entry 
between the Applicant’s home and the approved tandem parking spaces.  Even though the 
tandem parking will be located in the public right of way immediately adjacent to the 
Applicant’s property rather than in the right of way adjacent to the public property of concern to 
the Appellants, the Appellants’ concern is that tandem parking (two cars) will potentially block 
public access through the fence door/gate, block signage to the public street and give the false 
impression that the west end of Seventh Street is private, when it is in fact public.   

The Appellants’ original appeal focuses on “access to the bluff.”  Rather than supplement this 
contention, the Appellants raise a new issue regarding the approved parking exception.  The 
Appellants’ new concern is not within the scope of the original appeal as written.  The concern 
raised by the parking exception is not timely because it was not raised within the 10-working day 
appeal period.  In addition, even if the alleged potential public access impediment caused by the 
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approved tandem parking exception was raised within the appropriate appeal period, the 
untimely assertion does not raise a substantial issue of conformance with the County’s certified 
Local Coastal Plan or the public access policies of the Coastal Act for the following reasons.   

Rather than allege an inconsistency of the approved project with either the certified Local 
Coastal Plan or the public access policies of the Coastal Act as required by Section 30603 of the 
Coastal Act, the Appellants’ claims continue to focus geographically on the portion of the legal 
non-conforming fence located on adjacent publicly owned property that currently blocks the 
public from accessing the public bluff top viewing area. (14 feet of the fence is located on private 
land and 46 feet of the fence is located on public land).   

The approved addition will take place on private property, located at 101 Seventh Street, 
Montara (San Mateo County) [APN 036-057-240], and the off-street parking exception will 
allow some parking within a public road right of way unrelated to the portion of the fence 
located on the adjacent publicly owned property, which is of concern to the Appellants.  The 
subject approval relates only to the approved addition and a two-car off-street parking exception 
partially on the Applicant’s private property and partially within the public right of way on the 
street.  Previous to the Applicant’s purchase of the subject property, a prior owner converted 
available garage space to a bedroom.  Accordingly, the County approved the parking exception 
to provide adequate parking on site.  The site plan, as approved by the County, shows the tandem 
parking occurring approximately 15 feet to 50 feet north of the public portion of the fence, which 
would establish at least a 15 ft. gap between the public portion of the fence and a parked vehicle 
(Page 1 of Exhibit 6 of the November 18, 2011 staff report). Given the limitations on site, the 
Commission finds that the County’s approval would not impair available public access on site.  
In the event that parking occurs that is inconsistent with the County approval and obstructs 
public access or public access signage, the County enforcement office could pursue any violation 
of the County permit as it is within their jurisdiction. 

Finally, the Appellants continue to raise enforcement issues unrelated to the subject appeal.  As 
stated in the staff report, the appeal contentions must relate to the specific development approval.  
The new concerns raised in the section entitled “Violations and Non-Permitted Work History” of 
the Appellants’ December 2, 2011 letter, do not relate to the specific development approval in 
question.  The Commission cannot consider matters not specifically addressed by the County in 
their approval of the subject development.  While there may potentially be an enforcement 
concern that the County has a right to enforce, these concerns are not a result of the approved 
development and can be separately addressed by an enforcement action involving the separate 
parcel of public property.    

Therefore, the Commission finds that the appeal of the County’s approved project raises no 
substantial issue of conformity of the approved project with the certified Local Coastal Plan or 
the public access policies of the Coastal Act.  
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 W19a 
 
Date:  November 18, 2011 
 
To:  Coastal Commissioners 
 
From:  Charles Lester, Executive Director 
            Ruby Pap, North Central Coast District Supervisor 
            Nicholas B. Dreher, Coastal Program Analyst 
 
RE:  Appeal A-2-SMC-11-023, (Westerfield, Montara).  
 Filed: April 20, 2011; 49 Days: Waived  
 
Recommendation: Staff recommends that the Commission determine that no substantial issue 
exists with respect to the grounds on which appeal A-2-SMC-11-023 was filed.  
 
Staff recommends a YES vote on the following motion & resolution: 

 
Motion & Resolution. I move that the Commission determine and resolve that: 
 
Appeal Number A-2-SMC-11-023 does not present a substantial issue with respect to the 
grounds on which the appeal has been filed under Coastal Act Section 30603 regarding 
consistency with the certified Local Coastal Program and/or the public access policies of the 
Coastal Act. 
 
Following the staff recommendation by voting “yes” will result in adoption of the following 
findings of No Substantial Issue and the local action will become final and effective. Failure of 
this motion and resolution via a “no” vote, thereby rejecting the staff recommendation, will result 
in the Commission conducting a de novo review of the application. It takes an affirmative vote of 
a majority of Commissioners present to find that no substantial issue is raised. 

 
Coastal Act section 30625(b) requires the Commission to hear an appeal unless it determines that 
no substantial issue exists with respect to the grounds on which the appeal has been filed.1   
Since the staff is recommending no substantial issue, the Commission will hear arguments and 
vote on the substantial issue question and the proponents and opponents will have three minutes 
per side to address whether the appeal raises a substantial issue. The only persons qualified to 
testify before the Commission on the substantial issue question are the applicants, the appellant 

                                                      
1 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making substantial issue 
determinations: the degree of factual and legal support for the local government’s decision; the extent and scope of 
the development as approved or denied by the local government; the significance of the coastal resources affected by 
the decision; the precedential value of the local government's decision for future interpretations of its LCP; and, 
whether the appeal raises only local issues, or those of regional or statewide significance.  
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and persons who made their views known to the local government (or their representatives). 
Testimony from other persons regarding substantial issue must be submitted in writing.  
 
Findings 
 
On March 17, 2011 the San Mateo County Zoning Hearing Officer approved a Coastal Permit 
with conditions for the construction of a 380 sq. ft. second story addition to an existing non-
conforming 1,738 sq. ft. single-family residence (SFR), located on a 5,252 sq. ft. legal parcel at 
101 Seventh Street in the unincorporated Montara area of San Mateo County (Exhibits 1, 2, and 
3). An Off-Street Parking Exception allowed two uncovered tandem parking spaces along the 
right side setback of the project site, where the requirement is to provide for two non-tandem 
covered parking spaces in garages or carports.  The project site is zoned R-1 (residential) with an 
S-17 combining district (dictating development standards) and is located in an existing 
developed area. With the addition, the two-story 20-foot tall structure would create a 40% floor 
area ratio (FAR) where the maximum is 53%. The approved addition to the existing SFR would 
be located on top of the existing building footprint, no farther seaward of the existing 
development.  Pursuant to Coastal Act section 30603, this approval is appealable to the 
Commission because it is located between the sea and the first public road paralleling the sea. 
Because of the approved development’s location, the standard of review is the certified LCP and 
the public access policies of the Coastal Act. 
 
Appellants (James Montalbano et al.) claim the following with respect to the County approval: 
 

We the appellants, feel that the decision by the zoning hearing officer does not address the issues 
concerning public access to the bluff area.  We feel that in order to comply with the LCP the 
entire fence blocking public access should be removed.  We also feel that the applicant should 
restore the vertical pathway to the shoreline by re-building the stairs that he did not maintain and 
have been destroyed.  We need to have every tree planted by the applicant on public access be 
removed to restore the public view.  We must ensure that the public can visually see and use their 
long time established but too long denied prescriptive rights to the horizontal and vertical 
pathways that were established on this bluff years ago. (Exhibit 5). 

 
Coastal Act section 30625(b) requires the Commission to hear an appeal unless it determines that 
no substantial issue exists with respect to the grounds on which the appeal has been filed. 
Commission staff has visited the property, analyzed the County’s Notice of Final Local Decision 
for the development, the local record, appellants’ claims, aerial photos, and the relevant 
requirements of the LCP and the public access policies of the Coastal Act (Exhibits 3, 4, 5, 6, 7 
and 8). As discussed below, the appeal raises no substantial issue of conformance of the 
approved development with the LCP or the public access policies of the Coastal Act. 
 
The Appellants’ contentions focus upon potential public access issues related to existing 
development on adjacent property rather than issues arising from the development approved by 
the County.  The Appellants are raising enforcement issues concerning the continued existence 
and maintenance of a fence that was built prior to the Coastal Act that blocks public access to the 
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public bluff edge at the western end of Seventh Street.2  While the fence in question was erected 
by a former owner of 101 Seventh Street, and it has arguably been maintained by the current 
owner, it is not the appealable development approved by the County on the property that is the 
subject of this appeal, i.e. a 380 sq. ft. addition to the existing residence.  As discussed further 
below, the Appellants’ claims do not raise a substantial issue of conformity of the approved 
development  with the San Mateo County certified Local Coastal Plan or the public access 
policies of the Coastal Act because there is no relationship between the potential public access 
issues raised by the appellants about existing development on adjacent property and the newly 
approved development on the property that is the subject of this appeal.     
 
More specifically, the appeal does not relate to the specific development approval (380 sq. ft. 
second story addition and parking exemption).  While LCP Policy 10.30 requires a minimum 
amount of required shoreline access for projects located between the first public road and the sea, 
the public access improvements requested by the Appellants are located on separate public 
property not included within the project description or scope of property.  In fact, the newly 
approved addition on top of the existing SFR will not result in any direct or indirect impacts to 
public access along the coast.  Instead, the Appellants raise public access issues related to 
property not owned by the Applicant, to the south and west of the approved development, which 
is not germane to the Applicant’s permit application or the County’s approval.  While public 
access on separate County property is obstructed, and there may potentially be an enforcement 
concern that the County has a right to enforce, these concerns are not a result of the approved 
development and can be separately addressed by an enforcement action involving the separate 
parcel of property.   
 
Second, even assuming there was a relationship between the potential public access issues raised 
by the appellants about existing development on adjacent property and the newly approved 
development on the property that is the subject of this appeal, the County has conditioned the 
permit to address the blocked public access at the site.  In response to the Appellants’ 
contentions at the local hearing that the fence (which was built prior to the passage of the Coastal 
Act) be removed in order to open access to the County owned blufftop trail, and enforcement 
concerns, the County imposed the following conditions to its approval, specifically addressing 
the public access concerns: 
 
3. The applicant shall submit the following items and/or indicate the following on plans 
submitted for a building permit: 

a.  Installation of “Coastal Bluff Public Access” fence signage and signage to inform 
public of bluff hazard. 

b.  Ensuring that the fence door and gate shall remain unlocked and open during daylight 
hours for public access. 

c.  Relocation of the house number signage from the public right-of-way area further into 
the private property area to clearly delineate such areas. 

 
2 The fence was erected pursuant to an encroachment permit in the 1960’s and was later acknowledged by the County by letter in 1974.  The 
County recognized the blocked portion of the bluff, which is owned by the County, and deferred maintenance responsibilities to the former owner 
of the subject property.  (Exhibit 7).   
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d.  Recordation of a Deed Restriction that specifies that as long as the fence remains, it 
shall be maintained by the property owner and kept open during daylight hours to allow 
public access to the bluff top viewing area. 

 
The Appellants also seek replacement of a previously removed legal non-conforming staircase 
(Exhibits 3 and 5); however, the staircase was removed in April of 2011 by the Applicant at the 
direction of San Mateo County staff, consistent with Condition 5 of the subject project 
approval.3  The Applicant has permitted members of the public to enter a door in the fence to
access the public area in the past.  Going forward, any additional concerns related to the public
right to access the western end of Seventh Street can be separately addressed by enforcement 
staff within the San Mateo County planni
  
In addition, appellants’ claims also do not raise a substantial issue as further discussed. First, the 
County has strong legal and factual support for its decision to approve the addition to the existing 
residence. Second, the extent and scope of the project approved is small – a 380 square foot 
addition with a street parking exemption for two spaces in an existing developed residential area. 
Third, there are no significant coastal resources affected by the development project. As 
discussed by the County, the project conforms to surrounding community character, public views 
are not impacted by the addition, and there are no sensitive resources such as habitats, wetlands, 
or streams, in the vicinity. Fourth, no adverse precedent for interpretation of the LCP will be set 
by the County’s approval. Finally, the appeal does not raise any issues of regional or statewide 
significance. Rather, the project constitutes a small addition to existing residential development 
in an existing developed area, as contemplated by the Coastal Act. 
 
Conclusion 
 
In conclusion, the Commission finds that the appeal raises “No Substantial Issue” because it does 
not allege an inconsistency of the development approved by the County with either the certified 
LCP or the access policies of the Coastal Act.   
 
EXHIBITS 
 
1. Project Location 
2. Parcel Map 
3. Oblique Photograph 
4. San Mateo County Final Local Action 
5. Appeal Documents 
6. Project Plans 
7. Correspondence 
8. LCP and Coastal Act Policies 
 

                                                      
3 Condition 5 of the subject approval (PLN2010-00112) states that “The applicant shall remove the debris on the 
bluff portion of the bluff seaward of the subject property that is associated with the former accessway and/or other 
property improvements.” (Exhibit 4). 
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Westerfield Appeal: Applicable LCP and Coastal Act Policies 
 
Coastal Act Section 30210 Access; recreational opportunities; posting  
 

In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities shall 
be provided for all the people consistent with public safety needs and the need to protect 
public rights, rights of private property owners, and natural resource areas from overuse.  
 

Section 30211 Development not to interfere with access  
Development shall not interfere with the public's right of access to the sea where acquired 
through use or legislative authorization, including, but not limited to, the use of dry sand and 
rocky coastal beaches to the first line of terrestrial vegetation.  

 
Section 30212 New development projects  
 

(a) Public access from the nearest public roadway to the shoreline and along the coast shall 
be provided in new development projects except where: (1) it is inconsistent with public 
safety, military security needs, or the protection of fragile coastal resources, (2) adequate 
access exists nearby, or, (3) agriculture would be adversely affected. Dedicated accessway 
shall not be required to be opened to public use until a public agency or private association 
agrees to accept responsibility for maintenance and liability of the accessway.  
 
(b) For purposes of this section, "new development" does not include:  
 (1) Replacement of any structure pursuant to the provisions of subdivision (g) of Section 

30610.  
 (2) The demolition and reconstruction of a single-family residence; provided, that the 

reconstructed residence shall not exceed either the floor area, height or bulk of the 
former structure by more than 10 percent, and that the reconstructed residence shall be 
sited in the same location on the affected property as the former structure.  

 (3) Improvements to any structure which do not change the intensity of its use, which do 
not increase either the floor area, height, or bulk of the structure by more than 10 
percent, which do not block or impede public access, and which do not result in a 
seaward encroachment by the structure.  

 (4) The reconstruction or repair of any seawall; provided, however, that the 
reconstructed or repaired seawall is not a seaward of the location of the former 
structure.  

 (5) Any repair or maintenance activity for which the commission has determined, 
pursuant to Section 30610, that a coastal development permit will be required unless the 
commission determines that the activity will have an adverse impact on lateral public 
access along the beach.  

As used in this subdivision "bulk" means total interior cubic volume as measured from the 
exterior surface of the structure.  

 
(c) Nothing in this division shall restrict public access nor shall it excuse the performance of 

duties and responsibilities of public agencies which are required by Sections 66478.1 to 
66478.14, inclusive, of the Government Code and by Section 4 of Article X of the 
California Constitution. 
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Local Coastal Plan Policies 
 
LCP Policy 10.1 Permit Conditions for Shoreline Access 
 

Require some provision for shoreline access as a condition of granting development permits 
for any public or private development permits (except as exempted by Policy 10.2) between 
the sea and the nearest road. The type of provision, the location of the access and the amount 
and type of improvements required shall be consistent with the policies of this component. 

 
LCP Policy 10.2 Definition of Development 
 

[...] 
 
c. Exempt from the requirement for provision of shoreline access the following: 
 
[...] 
 
(3) Improvements to any structure which do not change the intensity of its use, which do not 
increase either the floor area, height, or bulk of the structure by more than 10%, which do 
not block or impede public access, and which do not result in a seaward encroachment by the 
structure. 
 
[...] 

 
LCP Policy 10.3 Definition of Shoreline Access 
 

Define shoreline access as the provision of access for the general public from a public road 
to and along the shoreline. Classify shoreline access into two types: vertical and lateral. 
a. Define vertical access as a reasonably direct connection between the nearest public 
roadway and the shoreline. Define shoreline as a beach, where contact with the water’s edge 
is possible, or a bluff, where only visual access is afforded. Call passageways which provide 
vertical access trails. 
b. Define lateral access as a strip of land running along the shoreline, parallel to the water 
and immediately inland from the mean high tide line. Lateral access may include a beach, 
where contact with the water’s edge is possible, or a bluff, where only visual access is 
afforded. Refer to lateral access areas as shoreline destinations. 

 
LCP Policy 10.5 Definition of Established Shoreline Access 
 

Define established vertical (trails) and lateral (shoreline destinations) access as areas where 
the public=s right to use has been legally established through permit conditioning, 
acquisition, and/or prescriptive rights. 

 
LCP Policy 10.12 Residential Areas 
 

Locate shoreline access within existing or new residential areas in the least disruptive 
manner. Specifically, 
a. Provide vertical access (trails) at the ends of streets perpendicular to the shoreline. 
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A-2-SMC-11-023 (Westerfield) 
LCP and Coastal Act Policies 

             Page 2 of 4



b. If there are few or no such right angle streets, provide vertical access (trails) between 
houses at 1/4 mile intervals, where consistent with the public safety policies in this 
component and the policies of the Sensitive Habitats Component. Require more frequent 
trails if there are several non-continuous shoreline destinations. 
c. Give priority to improving existing access trails. 

 
LCP Policy 10.20 Posting 
 
 Clearly post new or improved public access areas. 
 
LCP Policy 10.27 Residential 
 

a. Provide separation between shoreline access and adjacent residential uses to protect the 
privacy and security of houses and the public nature and use of the shoreline. Specifically, 
keep the edge of lateral shoreline access trails 25 feet and vertical shoreline access trails 10 
feet from any occupied residential structure. 
b. Maximize the use of landscaping, fences, and grade separation. 

 
LCP Policy 10.30 Requirement of Minimum Access as a Condition of Granting 
Development Permits 
 

a. Require the provision of shoreline access for any private or public development between 
the sea and the nearest public road. 
b. Base the level of improvement and development of access support facilities at a site on the 
Locational Criteria and Development Standards 
Policies and the Site Specific Recommendations contained in Table 10.6. 
c. Base the responsibility and requirements of the property owner for the provision of this 
access on: (1) the size and type of development, (2) the benefit to the developer, (3) the 
priority given to the type of development under the Coastal Act and (4) the impact of the 
development, particularly the burden the proposed development would place on the public 
right of access to and use of the shoreline. Determine the minimum requirements according 
to the following: 
(1) For small non-agricultural developments (i.e., construction of nonresidential structures 
500 sq. ft. and smaller, fences, wells, placement of utility poles), require the retention of 
existing public access as defined in Policies 10.5 and 10.6, the posting of hazardous and 
environmentally sensitive areas, and pay an in-lieu fee of a minimal sum not to exceed 5% of 
the project cost to contribute to the provision of public access elsewhere along the County 
shoreline. 
(2) For small to medium developments (i.e., single-family residences, all minor land 
divisions, barns over 5,000 sq. ft., small greenhouses), not specifically exempted from 
shoreline access requirements by Policy 10.2, require the offering or granting of a vertical 
and/or lateral access consistent with the policies of this component, to either a public agency 
or private group acceptable to the County for improvement and maintenance. 
(3) For large agricultural and non-agricultural developments (i.e., developments of more 
than one single-family house, major subdivisions, commercial and industrial developments, 
and large greenhouses and agricultural processing plants), require the property owner to 
provide, improve, and maintain shoreline access consistent with the policies of this 
component. 
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LCP Policy 10.31 Requirement of Additional Access as a Condition of Granting 
Development Permits 
 

Require additional access areas, improvements or operation and maintenance beyond the 
minimum when a project decreases the existing or potential public access to the shoreline by: 
(1) removing or infringing upon an area which historically has been subject to public use 
without permission or effective interference by the owner and/or (2) decreasing the amount of 
sandy beach by building seawalls, etc., and/or (3) removing future recreation opportunities 
by committing lands suitable for recreational development to uses which are not assigned 
priority for use of oceanfront land by Section 30222 of the Coastal Act. 

 
LCP Policy 10.39 Signing and Publicizing Access 
 

a. Sign and publicize established shoreline access areas. Specifically: 
(1) Place signs in prominent locations along Route 1 and at the trailhead of each established 
access point indicating its location and the degree of difficulty in using trails. Make signs 
visible but not detract from the scenic quality of the Coastal Zone. 
(2) Place warning signs at the trailheads of difficult access trails. 
(3) Before and possibly after educational displays and interpretive trails are built, post signs 
next to sensitive habitats to protect them. 
(4) Post two types of signs: (1) those that describe the resource and forbid public entry to 
sensitive habitats, and (2) those that prohibit the collection of specimens. 
(5) Require that all signs be distinctive in their design, easy to understand, and uniform. 
b. Develop maps and a brochure showing all established trails, shoreline destinations, 
parking, and pedestrian and bicycle routes to: (1) encourage the public to assist in 
monitoring maintenance, (2) prevent the closing of established shoreline access by 
encouraging public use, and (3) encourage the public to inform the County of any failures to 
meet permit conditions. 
Encourage the Chambers of Commerce and other civic groups to assist in the printing and 
distribution of this brochure. 
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