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To: Commissioners and Interested Persons 
 
From: California Coastal Commission 
 San Diego Staff 
 
Subject: Addendum to Item 17a, Coastal Commission Permit Application  
 #6-11-34 (Schmidt, et.al.), for the Commission Meeting of June 17, 2011 
________________________________________________________________________ 
 
Staff recommends the following changes be made to the above-referenced staff report: 
 
1. On page 6, the last complete paragraph shall be revised as follows: 
 

No unusual or sudden event caused the degradation of the revetment at the subject 
site,. and Initially, the applicants did not identify any no particular destructive event 
has been identified by the applicants that might constitute a disaster.  Wave action is a 
normal, ongoing, natural process, and the resulting scour and settling of the 
oceanfront revetment is an expected occurrence.  The need for periodic 
repairs/maintenance is precisely why the Commission, when approving shoreline 
protection, requires regular monitoring and maintenance of such structures.  

 
 
2. On page 7, after the first complete paragraph, the following shall be inserted: 
 

After the staff report was written, the applicants submitted additional material in 
support of their claim of exemption (see Exhibit #12).  The applicants claim that in 
2010, “during a violent overnight storm several large boulders washed under or rolled 
out of the riprap” at the project site.   The newspaper article describing the storm, 
(attached as Exhibit #11) is not primary source material or an engineering study.  
However, the article does include statements from Imperial Beach officials and an 
engineer from the Port of San Diego noting that “shoreline erosion is an constant” in 
Imperial Beach, and that “the beach is highly erosive with sand washing away and 
coming back” every year.  The article also notes that “damaging waves are nothing 
new in these parts.”   

 
Various storm events certainly do cause damage and emergency situations, which is 
why the Coastal Act provides for the issuance of emergency permits.  Emergency 
permits are specifically designed to allow for immediate action to be taken to address 
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sudden, unexpected occurrences such as an unusually severe storm, but where the 
development is not exempt under the Coastal Act.   

 
In addition, staff at the City of Imperial Beach have provided a summary of contacts 
City staff have had with the property owners at the subject site since the beginning of 
2010 (see Exhibit #10).  According to the City, in early 2010, a representative of the 
property owner contacted City staff about permit requirements for maintenance of the 
revetment, and was told that a coastal development permit would be required.  Thus, 
the revetment was clearly in need of repairs prior to the March 9, 2010 storm. 

 
The City narrative documents that in March 2010, the applicant applied for an 
emergency coastal development for temporary shoreline protection in the form of 
sand-filled geobags.  A draft emergency permit was prepared by the City dated March 
5, 2010 (four days before the March 9, 2010 storm), which included conditions 
requiring a follow-up regular permit that included a report and plans prepared by the 
coastal engineer describing proposed permanent shoreline protection measures, 
including a historical review of the permit history.  According to the City, the draft 
conditions were shown to the applicant, and the applicant decided not to pursue the 
emergency coastal permit. 

 
Thus, it is clear that repair and maintenance of the revetment was being considered by 
the applicant before the storm event now cited as a “disaster.”  As cited above, the 
subject revetment has, in fact, undergone augmentation and repairs at least twice 
previously, in 1989 and 1997.  The applicant argues that these repairs were also 
exempt under the disaster exemptions.  However winter storms and high tides are 
regular occurrences, not disasters.  The Commission issues emergency permits in 
response to these events every year in order to allow work to proceed more quickly 
than the normal permit process allows; they have never been considered disasters, and 
follow-up regular permits are required.  (As noted previously, an emergency permit 
was issued for the placement of additional riprap on the site in 1989, but the follow-
up permit was never approved).  The applicants’ interpretation of disaster would have 
the coastline in a constant state of disaster every winter. 

 
In addition, the applicants are requesting to replace between 75 and 125 four to five 
ton boulders on their revetment.  The “disaster” identified by the applicants 
apparently affected “several” of the boulders that were on their riprap.  Even 
assuming that by “several” the applicants mean that 5 of their boulders were moved, 
it would have taken 15 similar “disasters” to affect 75 boulders, which is the low end 
of what the applicants are requesting to place on their revetment.  There is nothing in 
30610(g) to suggest that it was drafted to exempt development designed to replace 
structures that have been gradually damaged through an ongoing series of storms and 
other natural events.   
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3. On page 9, after the first complete paragraph, the following shall be inserted: 
 

The applicant states that the subject project does not fall under the repair and 
maintenance regulations, because they are seeking an exemption under 30610(g), but 
even if the project did so, it would be exempt because “these restrictions deal mainly 
with beach disturbance and a coastal engineer has determined that…we do not 
anticipate any disturbance of the beach or other City resources,” and that no work 
would occur within 20 feet of the water.   

 
The purpose of the revetment is to protect the existing condominium from the regular 
wave action it receives; thus the project site is clearly within 20 feet of the water, and 
is on the beach.  The LCP requires a permit for the placement of riprap on the beach 
that includes the presence of mechanized construction equipment and construction 
materials on “any sandy area” or within twenty feet of coastal waters.  The evaluation 
of any potential impact a particular project might have on coastal resources would 
occur through the coastal development permit process. 

 
The applicants also claim that their project would be exempt as an “appurtenance,” 
because it is not an activity described in section 19.87.240 of the LCP and because it 
is subject to a CEQA exemption.  None of these assertions are accurate.  First, riprap 
is not a typical appurtenance to a residential structure, and more importantly, this 
exemption only applies to appurtenances that are “directly attached” to the structure.  
This riprap is not directly attached to the condominium structure here, so this 
exemption does not apply.  Second, as discussed above, the proposed project is a type 
of development that is described as not exempt in LCP section 19.87.240, so this 
exemption does not apply.  Third, Section 17.87.040(F) exempts developments that 
are “categorically excluded from a coastal development permit by state law.”  
(emphasis added).  There is no provision of CEQA that purports to exempt 
development from coastal development permit requirements, so whether this 
development is exempt under CEQA has no relevance to the question of whether it 
requires a coastal development permit.  

 
The applicants state that due process was not given, since they “weren’t given contact 
information which was needed in order to submit our materials for Coastal 
Commission staff review until a week after that review was completed and after the 
City had confirmed its decision.”  The applicants had contact information, including 
the name and address of the Executive Director of the California Coastal 
Commission, and the staff person in the San Diego Office that reviewed the City’s 
request for review of the coastal permit challenge, and submitted a package of 
information regarding the coastal permit challenge to Commission staff at these 
addresses.  This package was received by Commission staff on April 1, 2011, and 
reviewed prior to making a determination on the coastal permit requirements on April 
21, 2011.  In addition, the applicant has submitted information to the Commission 
through the subject dispute resolution and will have an opportunity to address the 
Commission during the public hearing on the project.   
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4. On Page 11, the second paragraph shall be revised as follows: 
 

Neither the impacts of the remaining pre-1973 revetment which is now being 
augmented or replaced, nor the rock since placed without benefit of a coastal 
development have been analyzed for consistency with the Coastal Act.  The subject 
project must undergo analysis by the City of Imperial Beach for consistency with the 
City’s LCP and the public access policies of the Coastal Act.  However, the project is 
appealable to the Commission, and the Commission would be remiss if it did not take 
this opportunity to note that based on a preliminary review of the project, it appears 
unlikely the proposed maintenance and/or replacement of the revetment could be 
found consistent with the public access and recreation policies of the City’s LCP and 
the Coastal Act without addressing the substantial amount of unpermitted rock that 
makes up the existing revetment.  A final decision on an appealable project’s 
consistency with the City’s LCP would be made by the Commission at the time an 
appeal was brought before it, and resolution of this dispute resolution is in no way a 
determination of the proposed project’s consistency with the City’s LCP.  The 
pending application provides the applicant the opportunity to resolve the past 
violations on the site by including placement of the previous riprap in the proposed 
project description, thereby allowing the City to analyze the impacts of the revetment 
as a whole. 

 
 
5. Exhibits 10, 11, and 12 attached to this addendum, shall be attached to the staff 
report. 
 
 
 
 
 
 
(G:\San Diego\Reports\2011\6-11-034-EDD Schmidt Dispute Resolution Addndm.doc) 
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W17a  Staff: D.Lilly-SD 
 Staff Report: May 24, 2011 
 Hearing Date: June 15-17, 2011 
  
 

STAFF REPORT:  DISPUTE RESOLUTION 
 
 

DISPUTE RESOLUTION  
NUMBER: 6-11-34-EDD 
 
APPLICANTS:  Nancy Schmidt, Whaler’s Rest HOA 
 
AGENT:   William Fischbeck 
 
DESCRIPTION: Public hearing on dispute over City of Imperial Beach’s 

decision to require a coastal development permit for the 
placement of approximately 75 to 125 four to five-ton 
rocks on private sandy beach area in front of an existing 4-
unit condominium. 

 
SITE: 660-666 Ocean Lane, Imperial Beach, San Diego County.  

APN 625-011-13-01 to 04 
             
 
SUMMARY OF STAFF RECOMMENDATION: 
 
The subject site is a beachfront lot with an existing revetment.  A portion of the 
revetment existed prior to passage of the Coastal Act, while approximately 45 tons of 
rock has been placed on the site in the past without a coastal development permit.  The 
applicants contend that the proposed placement of 300-625 tons of rock (75-125 four to 
five ton rocks) on to the revetment is exempt from the City’s coastal development permit 
requirements, because the project is exempted under Section 30610(g) of the Coastal Act, 
which authorizes the replacement, without a permit, of structures that are destroyed by a 
disaster.  
 
However, the proposed project does not fall under this exemption.  There has been no 
disaster identified.  A disaster is a particular, non-routine, event that causes harm or 
property damage.  The Coastal Act further narrows the common definition of a disaster to 
include only those situations in which the forces that caused the destruction are beyond 
the property owner’s control.  The proposed project is intended to restore the 
effectiveness of a revetment which has gradually deteriorated over the years due to 
normal weathering and wave action.  The need for regular repair and maintenance is 
expected and inherent with structures subject to wave and tidal action, and the 
Commission has never considered development such as this to be replacement of a 
structure destroyed by a disaster.  Such an interpretation would render meaningless the 



6-11-34-EDD 
Page 2 

 
 

 
sections of the Coastal Act and the City’s LCP that specifically cover repair and 
maintenance of shoreline protective structures, and such a broad reading of this 
exemption could result in every project involving changes to an existing shoreline 
structure being deemed exempt.  This would clearly be contrary to the intent of the 
Coastal Act and the many provisions of the Act that address the impacts shoreline 
structures can have on public access, recreation, visual quality, and shoreline sand supply. 
 
The proposed project is not exempt under either the disaster or the repair and 
maintenance regulations of the certified LCP.  Commission staff recommend that the 
Commission find the city has correctly identified that a coastal development permit is 
required for the proposed project.  Commission staff also recommend that the applicants 
revise their proposed project description with the City to include the previous 
unpermitted placement of 45 tons of rock in order to resolve the violation on the site.   
             
 
I. STAFF RECOMMENDATION ON DISPUTE RESOLUTION 
 
Staff recommends that the Commission adopt the following findings and resolution to 
determine that the proposed development requires a coastal development permit under 
the City of Imperial Beach’s certified Local Coastal Program. 
 

MOTION:    I move that the Commission reject the Executive Director’s 
determination that the proposed project requires a coastal development permit under 
the City of Imperial Beach’s certified Local Coastal Program 
 
Staff Recommendation that the proposed placement of rock requires a coastal 
development permit under the City of Imperial Beach’s certified Local Coastal 
Program 
 
Staff recommends a NO vote on the motion.  Failure of this motion will result in (1) 
the Commission upholding the Executive Director's determination that the proposed 
placement of rock requires a coastal development permit under the City of Imperial 
Beach’s certified Local Coastal Program, and (2) the Commission's adoption of the 
following resolution and findings.  A majority of the Commissioners present is 
required to approve the motion. 

 
RESOLUTION: 
 
The Commission hereby finds that the proposed placement of rock requires a coastal 
development permit under the City of Imperial Beach’s certified Local Coastal 
Program, and adopts the findings recommended by staff below, or as modified at the 
hearing, to support the conclusions set forth in the staff report. 

 
II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
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 1. Detailed Project Description.  The subject site is a beachfront lot located at 
660-666 Ocean Lane, in the City of Imperial Beach.  The proposed project is placement 
of approximately 75 to 125 four to five-ton rocks as shoreline protection in front of an 
existing four-unit, 2-story condominium building.  The subject lot is located in the 
northern section of Imperial Beach, approximately 250 feet north of the new public 
access ramp at the end of Palm Avenue.   
 
There is an existing riprap revetment on the site, all within the limits of the applicant’s 
property; no rock is proposed to be placed on public beach.  However, as described 
below, under 3. Project History, some portion of the existing rock was placed without a 
coastal development permit.  The applicant’s engineer has stated that the revetment 
requires the addition of new rock because the existing rock has settled, resulting in lateral 
movement of the revetment away from the base of the residential structure, and creating a 
gap in the revetment which requires maintenance in order to protect the residential 
structure.  In addition to adding new rock, the proposed project would replace the rock 
that has rolled off the revetment back onto the revetment.   
 
 2. Depute Resolution Process & History.  In a March 24, 2011 letter, the City of 
Imperial Beach notified Commission staff that they had received an application in the 
previous months from the Whaler Rest HOA for a regular coastal permit for revetment 
repairs at the subject site.  After submittal of this application, City staff was contacted by 
a member of the HOA challenging the City’s determination that a regular coastal 
development permit is required for the proposed work (see Exhibit #6). 
 
Pursuant to Section 19.87.110 of the City’s certified Local Coastal Program, an interested 
person may challenge the City’s coastal permit determination as follows: 
 

19.87.110. Classification of development application—Applicable notice and 
hearing procedures—Appeal of classification.  
 The determination of whether a development is categorically excluded, 
exempt, nonappealable or appealable for purposes of notice, hearing and appeal 
procedures shall be made by the city at the time the application for development 
within the coastal zone is submitted and before it is deemed to be filed. This 
determination shall be made with reference to the city’s certified local coastal 
program, including any maps, categorical exclusions, land use designations and 
zoning ordinances which are adopted as part of the local coastal program. Where 
an applicant or interested person disputes the designation for the application or 
development, the following procedures shall establish whether a development is 
categorically excluded, exempt, nonappealable or appealable: 

 A. The city shall make its determination as to what type of development is 
being proposed and shall inform the applicant of the notice and hearing 
requirements for that particular development. The city determination will be made 
by the community development department. 
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 B. If the determination of the city is challenged in writing within five 
working days by the applicant or an interested person, the city shall review its 
determination under the following procedure: 

  1. The city official who made the determination shall contact the 
executive director (or his designee) of the California Coastal Commission of the 
application and the dispute and request a review and opinion orally or in writing 
within three days. 

  2. The applicant shall be notified by the city of the name and telephone 
number of the Coastal Commission Official who is reviewing the application. The 
applicant may contact the official orally or in writing to submit his comments. 

  3. If a challenge is filed, the city shall suspend processing of the 
application for ten working days or may suspend processing at the city’s 
discretion for up to twenty working days to enable the city to receive an opinion 
or determination from the coastal commission. After the city reviews the coastal 
commission recommendation, the city may reconsider its first determination. In 
any event, the applicant and interested parties shall be notified of the city’s 
determination. 

  4. Within five working days the applicant or interested party may appeal 
the city determination to the coastal commission. The city will request an 
immediate hearing by the coastal commission. The city shall suspend processing 
of the application until the coastal commission concludes its review or makes a 
determination and forwards same to the city. 

  5. Upon notice from the coastal commission of its action, the city shall 
proceed accordingly in processing the application.  

 
Given the applicants’ challenge of the City’s determination that a coastal development 
permit was needed for this development, the City requested the Commission staff’s 
review and opinion of whether a coastal development permit is required for the 
development proposed at 660-666 Ocean Lane.  After review of the project and the 
policies of the certified LCP, Commission staff concurred that the City correctly 
determined that the project requires a coastal development permit (see Exhibit #7). 
 
Pursuant to subsection (B)(4) above, Nancy Schmidt, Whaler’s Rest HOA and its 
individual members then appealed the City determination to the Coastal Commission for 
resolution of this dispute (see Exhibit #5, appeal form). 
 
 3. Project History.  Review of historic photos of the site indicate that in 1972, 
when the property was first subject to the Coastal Commission’s jurisdiction, the site was 
undeveloped and used for parking.  At that time, there was some existing riprap along the 
beachfront portion of the site.  Records from the City of Imperial Beach show that on 
September 27, 1979, the City of Imperial Beach Planning Commission approved issuance 
of a Conditional Use Permit and Variance for construction of a 4 unit condominium on 
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the site (79-ZV-07; 79-CUP017).  Photos from the time show that some riprap still 
existed on the site at that time, as does a site plan from the City project file showing 
“existing riprap.”  However, the City’s approval specifically deleted a proposed condition 
that would have allowed installation of “a seawall on the western boundary of the subject 
site.”  Thus, it appears that the existing riprap was allowed to remain, but no 
augmentation or revisions to the revetment were permitted. 
 
On December 7, 1979, the San Diego Regional Commission approved construction of the 
condominiums (#F8636).  The Commission’s approval did not consider or allow the 
placement of any riprap or alterations to the revetment (see Exhibit #8). 
 
On January 5, 1989, the Commission issued an emergency permit to allow restacking of 
existing rock and to add an additional 20 tons of riprap to the site (CDP #6-89-003-G) 
(see Exhibit #9).  The emergency permit clearly states that a follow-up coastal 
development permit is required to allow the riprap to remain as permanent development, 
but such a permit was never processed or issued.   
 
In 1997, the City of Imperial Beach issued a building permit for “riprap maintenance” 
consisting of “adding 25 ton to existing 1,000 ton revetment with no seaward 
encroachment.”  No coastal development permit appears to have been obtained from 
either the City or the Commission.   
 
 4. Dispute Resolution.  The applicants’ dispute of the City’s and Commission 
staff’s determination that the project requires a coastal development relies primarily on 
Section 30610(g) of the Coastal Act.  Section 30610 describes certain types of 
development that are exempt from the requirement of obtaining a coastal development 
permit.  Because this section removes certain development from coastal permitting 
requirements generally, it applies to development that would otherwise need a permit 
either under the Coastal Act or under certified LCPs.  Thus, even though the City’s 
certified LCP applies in this location and would be the standard of review for proposed 
development here, if the development were exempt under 30610, it would also not be 
subject to the requirements of the LCP.  Section 30610 states in relevant part: 
 

Section 30610 Developments authorized without permit  
 
 Notwithstanding any other provision of this division, no coastal development 
permit shall be required pursuant to this chapter for the following types of 
development and in the following areas:  
 
 (d) Repair or maintenance activities that do not result in an addition to, or 
enlargement or expansion of, the object of those repair or maintenance activities; 
provided, however, that if the commission determines that certain extraordinary 
methods of repair and maintenance involve a risk of substantial adverse 
environmental impact, it shall, by regulation, require that a permit be obtained 
pursuant to this chapter.  
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(g) (1) The replacement of any structure, other than a public works facility, 
destroyed by a disaster. The replacement structure shall conform to applicable 
existing zoning requirements, shall be for the same use as the destroyed structure, 
shall not exceed either the floor area, height, or bulk of the destroyed structure by 
more than 10 percent, and shall be sited in the same location on the affected property 
as the destroyed structure.  
 
(2) As used in this subdivision:  
 
(A) "Disaster" means any situation in which the force or forces which destroyed the 
structure to be replaced were beyond the control of its owner.  
 
(B) "Bulk" means total interior cubic volume as measured from the exterior surface 
of the structure.  
 
(C) "Structure" includes landscaping and any erosion control structure or device 
which is similar to that which existed prior to the occurrence of the disaster. 

 
Although the applicants repeatedly refer to the proposed work as “repairs,” the contention 
they make is that the work falls under the Subsection (g) exemption for the replacement 
of any structure destroyed by a disaster.  The applicants additionally claim the project 
would not increase the bulk of the destroyed structure by more than 10%.  Thus, the 
applicants claim the proposed project is exempt from the need to obtain a coastal 
development permit.  
 
However, this section is not applicable to the current project for several reasons.  The 
subject revetment has not been destroyed by a disaster.  Random House’s dictionary.com 
defines “disaster” as: “a calamitous event, especially one occurring suddenly and causing 
great loss of life, damage, or hardship, as a flood, airplane crash, or business failure.” 
Dictionary.com Unabridged. Random House, Inc. May 16, 2011. Dictionary.com  
http://dictionary.reference.com/browse/disaster.  A disaster is inherently a non-routine 
occurrence.  Coastal Act Section 30610(g)(2)(A) further limits this ordinary meaning to 
only those situations in which the forces that caused the destruction are beyond the 
property owner’s control.   
 
No unusual or sudden event caused the degradation of the revetment at the subject site, 
and no particular destructive event has been identified by the applicants.  Wave action is 
a normal, ongoing, natural process, and the resulting scour and settling of the oceanfront 
revetment is an expected occurrence.  The need for periodic repairs/maintenance is 
precisely why the Commission, when approving shoreline protection, requires regular 
monitoring and maintenance of such structures.  
 
The Commission has reviewed numerous requests for repair and maintenance of 
revetments and other shoreline structures along the coast over the years, since all such 
structures exposed to natural wind, rain, and ocean forces require some maintenance and 
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eventually replacement.  The Commission has never considered this type of development 
to be exempt as the replacement of structures destroyed by a disaster.   
 
In addition, if Section 30610(g) had been intended to cover what the applicants describe 
as “basic repair,” there would have been no need to have a specific Coastal Act section 
defining exempt repair and maintenance activities (Section 30610(d)), as essentially all 
repair and maintenance projects are needed to address gradual degradation of structures 
caused by time and/or exposure to the elements.  Even if the applicants’ interpretation of 
30610(g) were limited solely to repair of shoreline protective structures, it is clearly too 
broad, as under their interpretation the exemption would apply to the repair of all 
shoreline protective devices.  This would render moot and unnecessary the portions of the 
Commission’s regulations related to the repair and maintenance of shoreline protective 
devices.  Such a broad interpretation of this exemption is clearly inconsistent with the 
Coastal Act and its accompanying regulations. 
 
Instead, Section 30610(g) must be interpreted so as to be consistent with other provisions 
of the Coastal Act, and it must be construed to accomplish the overall purposes and 
objectives of the Coastal Act (Cal. Pub. Res. Code § 30009).  Numerous sections of the 
Coastal Act require protection of coastal resources that are adversely impacted by 
shoreline protective structures, such as Sections 30251 (scenic and visual resources), 
30211 (public access) and 30253 (preservation of natural landforms).  If the placement of 
75 to 125 rocks on the beach could be exempted as replacement of a structure destroyed 
by a disaster, then none of these potential impacts could be analyzed or mitigated.  This is 
clearly contrary to the intent of the Coastal Act.  In contrast, as required by Section 
30610(d), both the Commission’s Code of Regulations and the City’s LCP specifically 
categorize most shoreline revetment repair and maintenance as projects using 
extraordinary methods of repair and maintenance that involve a risk of substantial 
adverse environmental impacts.  As a result, these types of projects are not exempt and 
are subject to coastal development permitting requirements. 
 
Specifically, Section 19.87.240 of the City’s certified LCP states: 
 

Section 19.87.240. Repair and maintenance activities requiring a Coastal 
Development Permit.  
 The following repair and maintenance activities require a Coastal 
Development Permit issued by the City or the California Coastal Commission, 
depending on the area of jurisdiction. 

 A. For purposes of Public Resources Code Section 30610 (b), the 
following extraordinary methods of repair and maintenance shall require a 
Coastal Development Permit because they involve a risk of substantial adverse 
environmental impact: 

 1. Any method of repair or maintenance of a seawall revetment, bluff 
retaining wall, breakwater, groin, culvert, outfall or similar shoreline work that 
involves: 
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  a. Repair or maintenance involving substantial alteration of the 
foundation of the protective work, including piling and other surface or 
subsurface structures; 

  b. The placement, whether temporary or permanent, of rip-rap, 
artificial berms of sand or other beach materials, or any other forms of solid 
materials, on the beach, or in a coastal waters, streams, wetlands, estuaries and 
lakes or on a shoreline protective work except for agriculture dikes within 
enclosed bays or estuaries; 

  c. The replacement of twenty percent or more of the materials of an 
existing structure with materials of a different kind; or 

  d. The presence, whether temporary or permanent, of mechanized 
construction equipment or construction materials on any sandy area or bluff or 
within twenty feet of coastal waters or streams; 

 2. […] 

 3. Any repair or maintenance to facilities or structures or work located in 
an environmentally sensitive habitat area, any sand area, within fifty feet of the 
edge of a coastal bluff, or environmentally sensitive habitat area, or within twenty 
feet of coastal waters or streams that include: 

  a. The placement or removal, whether temporary or permanent, of rip-
rap rocks, sand or other beach materials or any other forms of solid materials; or 

  b. The presence, whether temporary or permanent, of mechanized 
equipment or construction materials. 

All repair and maintenance activities governed by the above provisions shall be 
subject to the permit regulations promulgated pursuant to the California Coastal 
Act of 1976, including but not limited to the regulations governing administrative 
and emergency permits. The provisions of this section shall not be applicable to 
those activities specifically described in the document entitled Repair 
Maintenance and Utility Hookups, adopted by the Coastal Commission on 
September 5, 1978. 

 B. Unless destroyed by natural disaster, the replacement of fifty percent 
or more of a seawall revetment, bluff retaining wall, breakwater, groin or similar 
protective work is not repair and maintenance under Public Resources Code 
Section 30610 (d) but instead constitutes a replacement structure requiring a 
Coastal Development Permit. (Ord. 601 § 1 (part), 1983; Ord. 94-884, 1994) 

  
The proposed project would include the placement of riprap on the beach, and the 
presence of mechanized construction equipment and construction materials on sand area 
and within twenty feet of coastal waters, any and all of which trigger the requirement for 
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a permit. Therefore, the project is not exempt repair and maintenance pursuant to 
subsection (A)(1)(b) & (d) and (A)(3)(a) & (b) of the above regulations.   
 
Thus, it is clear that the project is not exempt as replacement of a structure destroyed by a 
disaster, nor is it exempt under the City’s repair and maintenance regulation.  Thus, the 
applicants’ argument that the project does not increase the bulk of the revetment by more 
than 10% is irrelevant because the proposed development does not qualify as the 
replacement of a structure destroyed by a disaster.1   
 
Finally, the applicants claim that the proposed project is also exempt under the provisions 
of the LCP.  Specifically, they claim that it is exempt under LCP section 19.87.040(B)(2) 
and that because general provisions of the LCP are relevant to this project, they should be 
applied to exempt it from coastal permitting requirements.  With respect to this second 
argument, when the City considers whether the proposed project is consistent with the 
LCP, it will likely consider the LCP sections referenced by the applicants, but none of 
these sections would exempt the development from CDP requirements.   
 
Section 19.87.040 (B)(2) does exempt certain improvements to existing structures other 
than single family residences: 
 

19.87.040. Exempt projects.  
 The following projects are exempt from the requirements of a Coastal 
Development Permit: 

 A. […]Improvements to existing single-family residences, except where: 

 B. Improvements to existing structures other than a single-family 
residence or public works facility, except where: 

 
1 In response to the City’s determination that the proposed project was not exempt under section 30610(g) 
because it would constitute an increase in bulk of the revetment of more than 10%, the applicants claim that 
there are no statutory limits to the amount of material that can be used for a repair.  This argument 
conflates, however, two different Coastal Act exemption sections.  If proposed development would 
otherwise qualify for an exemption under 30610(g) (which this development does not, as describe above), 
then it would still require a permit if the replacement structure exceeded the floor area, height, or bulk of 
the destroyed structure by more than 10%.  The volume of the replacement structure, as compared to the 
volume of the structure being replaced, is therefore relevant when determining whether development 
otherwise exempt under 30610(g) would still need a coastal development permit.  In contrast, section 
30610(d) of the Coastal Act, which exempts certain types of repair and maintenance activities, does not 
include a restriction on the volume of material replaced as part of a repair project.  The case on which the 
applicants rely is a case interpreting an earlier version of 30610(d), and would therefore only be relevant if 
this exemption section applied to the proposed development.  This exemption does not apply here, 
however, even if the proposed development could be considered repair and maintenance, it is the type of 
repair and maintenance activity that would require a permit under section 13252 of the Commission’s 
regulations.  14 CCR § 13252(a) and (b).  In addition, contrary to the applicants’ claim, the volume of 
material used in the repair and maintenance of a revetment is relevant to the question of whether it requires 
a coastal development permit, as the Commission’s regulations require a coastal development permit for 
any development in which 50% or more of a revetment is being replaced.  Id. at 13252(b). 
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 1. The structure or improvement would encroach within fifty feet of the 
edge of the coastal bluff; 

 2. On property located between the sea and the first public road 
paralleling the sea or within three hundred feet of the inland extent of any beach 
or of the mean high tide of the sea where there is no beach, whichever is the 
greater distance, an improvement to an existing structure other than a single-
family residence or public works facility that would result in an increase of ten 
percent or more of an internal floor area of an existing structure, or constitute 
additional improvement of ten percent or less where an improvement to the 
structure had previously been undertaken pursuant to Public Resources Code 
Section 30610 (b), and/or an increase in height by ten percent or more of an 
existing structure; 

 
However, this exemption does not apply, as the proposed project is not an 
“improvement” to an existing structure.  Adding rock to restore the function of an 
existing revetment which has gradually ceased to provide adequate protection is repair 
and maintenance.  The City’s repairs and maintenance regulations specifically cite the 
placement of rip-rap on a shoreline protective work, and were clearly designed to apply 
to exactly the type of work proposed with the subject project. 
 
Furthermore, although the project has been described as repair and maintenance, because 
of the unpermitted work that been done on the site, the scope and scale of the project may 
be such as to not be properly characterized as repair and maintenance at all, but as 
replacement of an existing revetment. 
 
It is unclear just how much of the revetment that was in place prior to passage of 
Proposition 20 remains on the site today.  It is known that a total of 45 tons of rock was 
placed without a coastal development permit.  The applicant contends that no permit was 
required for either of these past projects, because each time, the placement constituted 
exempt replacement of a structure destroyed by a disaster.  However, as discussed above, 
maintenance of a shoreline revetment is not exempt.  Both the 1989 and the 1997 seawall 
revetment repair and maintenance projects clearly involved the placement of riprap on 
the beach, and/or the presence of mechanized construction equipment and/or construction 
materials on sandy area and within twenty feet of coastal waters, and therefore required 
issuance of a coastal development permit.  Thus, the placement of rock in 1989 and in 
1997 must be considered unpermitted under the Coastal Act.  
 
There is no right or assumption under either the Coastal Act or the City’s LCP that 
unpermitted development be allowed to be repaired or replaced.  As cited above, under 
the City’s certified LCP, the replacement of fifty percent or more of a seawall revetment 
is not repair and maintenance, but instead constitutes a replacement structure requiring a 
Coastal Development Permit.  If the proposed 75 to 125 four to five-ton rocks constitute 
more than 50% of the legal revetment (as it existed prior to passage of Prop 20), the 
project would be considered a new structure. 
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This is the type of detailed analysis that is expected to occur during the City’s coastal 
development permit review process.  While it is clear that this particular project requires 
issuance of a coastal development permit, whether characterized as new development or 
repair and maintenance of an existing structure, the distinction may be important when it 
comes to accurately analyzing the impact of the proposed project. 
 
Neither the impacts of the remaining pre-1973 revetment which is now being augmented 
or replaced, nor the rock since placed without benefit of a coastal development have been 
analyzed for consistency with the Coastal Act.  The subject project must undergo analysis 
by the City of Imperial Beach for consistency with the City’s LCP and the public access 
policies of the Coastal Act.  However, the project is appealable to the Commission, and 
the Commission would be remiss if it did not take this opportunity to note that based on a 
preliminary review of the project, it appears unlikely the proposed maintenance and/or 
replacement of the revetment could be found consistent with the public access and 
recreation policies of the City’s LCP and the Coastal Act without addressing the 
substantial amount of unpermitted rock that makes up the existing revetment.  The 
pending application provides the applicant the opportunity to resolve the past violations 
on the site by including placement of the previous riprap in the proposed project 
description, thereby allowing the City to analyze the impacts of the revetment as a whole. 
 
The project is extremely similar to a project recently approved by the Commission on 
appeal located in the southern portion of Imperial Beach (#A-6-IMB-06-108/Carver, et. 
al.).  Similar to the subject project, that project consisted of repair of an existing, partially 
unpermitted riprap revetment, and authorizing rock placed in 1987.  The Commission 
found that, while as with the subject project, the reconstructed revetment was not 
proposed to encroach on public beach at that time, the Mean High Tide Line fluctuates 
over time, and at some point in the future, the revetment could be located on public lands.  
Because revetments fix the back of the beach and occupies beach area itself, the sandy 
area upland of and under a revetment will never be available for public use or as part of 
the littoral cell sandy supply, as it eventually would were the revetment never 
constructed.  Thus, in order to mitigate the impacts that the revetment will have on 
shoreline sand supply, the Commission included conditions on that permit requiring the 
applicant to pay an in-lieu fee based on the size of the now-permitted revetment, final 
plans documenting the permitted seaward extent of the revetment and requiring yearly 
monitoring of the revetment to ensure that no additional seaward encroachment occurs, 
and a requirement for maintenance of the revetment to ensure that public access and 
recreation are not adversely impacted in the future.  The City could consider whether 
similar conditions would be appropriate for the proposed project. 
 
Conclusion 
 
In conclusion, the proposed placement of 75 to 125 four to five-ton rocks on a revetment 
that has degraded over time due to natural shoreline processes and cannot be considered 
the replacement of a structure destroyed by a disaster.  Such a broad interpretation of the 
exemption in Section 30610(g) is inconsistent with the definition of a disaster, would 
conflict with the purpose and intent of the Coastal Act, would render portions of the 
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Coastal Act and regulations moot and would be a departure from the historic practice of 
the Commission over the last 35 years.  In addition, the proposed project is not exempt 
under the regulations specifically governing repair and maintenance of shoreline 
revetments, which very explicitly require permits for any method of repair or 
maintenance of a seawall revetment involving the placement of rip-rap on the beach or 
the use of mechanized construction equipment or work on any sandy area or within 
twenty feet of coastal waters. 
 
Whether repair and maintenance, or replacement of an existing revetment, the project 
involves the placement of a substantial amount of rock on a site that has enjoyed the 
protection of up to 45 tons of unpermitted rock for approximately 15 years at the expense 
of public coastal resources.  It is the Commission’s hope that the applicants will use this 
opportunity to avoid the enforcement process and incorporate all of the unpermitted 
development into the required City coastal development permit, to allow all of the 
impacts to be reviewed and mitigated consistent with the policies of the certified LCP 
and the Coastal Act. 
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