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F11a 
IMPORTANT NOTE: The Commission will not take public testimony 
during this phase of the appeal hearing unless at least three commissioners 
request it. If the Commission finds that the appeal raises a substantial 
issue, it will schedule the de novo phase of the hearing for a future 
meeting, during which it will take public testimony. Written comments 
may be submitted to the Commission during either phase of the hearing. 

APPEAL STAFF REPORT  
SUBSTANTIAL ISSUE DETERMINATION ONLY 

Appeal number...............A-3-SLO-11-055, Kellaway SFD 

Applicants .......................Tom Kellaway 

Appellant.........................Coastal Commissioners Brian Brennan and Mark Stone  

Local government ..........San Luis Obispo County 

Local decision .................Coastal Development Permit (CDP) Application Number D99036P approved 
by San Luis Obispo County on July 1, 2011. 

Project location ..............Undeveloped 5-acre property accessed from Sea Horse Lane (approximately 
1,000 feet south of Highland Drive) in the community of Los Osos near 
Morro Bay in San Luis Obispo County (APN 074-022-042). 

Project description .........Construct a new two-story 11,412 square-foot single-family residence with 
attached 968 square foot garage (a total of approximately 12,400 square feet 
of residence/garage), driveway, and other site improvements.  

File documents................Final Local Action Notice for San Luis Obispo County CDP Number 
D990336P; San Luis Obispo County certified Local Coastal Program (LCP). 

Staff recommendation ...Substantial Issue Exists 

A. Staff Recommendation 

1. Summary of Staff Recommendation 
San Luis Obispo County approved a CDP to construct a two-story 11,412 square-foot single-family 
residence with an attached 968 square-foot garage and driveway in the community of Los Osos, San 
Luis Obispo County. The approved project is located on a 5-acre undeveloped parcel that is made up of 
a habitat mosaic of coastal dune scrub, maritime chaparral, and oak woodland that supports and includes 
sensitive species habitat, including for the endangered Morro shoulderband snail and the threatened 
Morro manzanita. The entire property is an environmentally sensitive habitat area (ESHA) deemed 
terrestrial habitat (TH) ESHA by the certified San Luis Obispo County LCP.  

The LCP requires the preservation and protection of TH ESHA, emphasizing protection of the entire 
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ecological community over individual plants and animals. Use and development in such areas is limited 
to only those that are dependent on the ESHA resource, and only where such use and development does 
not result in significant disruption to ESHA (including ESHA Policies 1, 2, 29, and 30). When 
application of this and related LCP policies will lead to a taking of private property, the LCP provides a 
process for allowing certain limited development as a means to avoid such a taking. In such 
extraordinary circumstances, only the least amount of development necessary to avoid such a taking is 
allowed, impacts must be avoided to the maximum extent feasible, and all adverse impacts to the ESHA 
must be fully mitigated (per LCP Coastal Zone Land Use Ordinance (CZLUO) Section 23.07.170).  

The Appellants contend that the County’s decision is inconsistent with the LCP’s ESHA preservation 
and protection requirements. The County’s CDP decision allows for approximately 14,200 square feet of 
residential structure and hardscape coverage, including a driveway from Sea Horse Lane, in an approved 
development envelope committed to residential purposes of approximately three-quarters of an acre. Per 
the LCP, such use and development is not allowed in ESHA, and is thus not approvable absent the need 
to avoid a taking. The County’s action does not include discussion of a potential taking, and absent a 
conclusion that a taking would be engendered, the approved project is inconsistent with the LCP. Even 
if approval of development to avoid a taking is required per the LCP in this case, allowing such a large 
area of ESHA to be removed and defined as a residential development area does not appear to minimize 
development in ESHA, and is inconsistent with the LCP as well. In addition, it does not appear that the 
limited mitigation applied to the project sufficiently offsets the adverse impacts to ESHA from the 
County-approved project. Such impacts include direct removal and loss of ESHA from the development 
and the development envelope itself, as well as the indirect impacts to surrounding ESHA from the 
introduction of such use and development into the center of the all-ESHA site. 

The appeal raises a substantial LCP conformance issue related to core LCP ESHA resource 
preservation and protection requirements, and staff recommends that the Commission take 
jurisdiction over the CDP application for this project. The motion and resolution to effect this 
recommendation are found directly below.  

2. Staff Recommendation on Substantial Issue 
Staff recommends that the Commission determine that a substantial issue exists with respect to the 
grounds on which the appeal was filed. A finding of substantial issue would bring the project under the 
jurisdiction of the Commission for hearing and action.  

Motion. I move that the Commission determine that Appeal Number A-3-SLO-11-055 raises no 
substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act. I recommend a no vote. 

Staff Recommendation of Substantial Issue. Staff recommends a NO vote. Failure of this 
motion will result in a de novo hearing on the application, and adoption of the following 
resolution and findings. Passage of this motion will result in a finding of No Substantial Issue 
and the local action will become final and effective. The motion passes only by an affirmative 
vote of the majority of the appointed Commissioners present. 

California Coastal Commission 
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Resolution to Find Substantial Issue. The Commission hereby finds that Appeal Number A-3-
SLO-11-055 presents a substantial issue with respect to the grounds on which the appeal has 
been filed under Section 30603 of the Coastal Act regarding consistency with the certified Local 
Coastal Program and/or the public access and recreation policies of the Coastal Act. 
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B. Findings and Declarations 
The Commission finds and declares as follows: 

1. Project Location 
The proposed project is located on the west side of Sea Horse Lane, approximately 1,000 feet south of 
Highland Drive, in the community of Los Osos near the “back bay” (i.e., downcoast) portion of Morro 
Bay in the Estero Planning Area of San Luis Obispo County. The proposed project is located on a 5-acre 
undeveloped parcel that is made up of a habitat mosaic of coastal dune scrub, maritime chaparral, and 
oak woodland that supports and includes sensitive species habitat, including for the endangered Morro 
shoulderband snail and the threatened Morro manzanita. The parcel, like many surrounding parcels, is 
larger in size (roughly 5 acres) and is in the LCP’s Residential Suburban (RS) land use category. 
Adjoining properties include single-family residences and horse riding/boarding facilities interspersed 
with undeveloped land.  

See Exhibit A for location maps and photos of the project area.  
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2. Project Description 
The County-approved project includes construction of a two-story 11,412 square-foot residence with an 
attached 968 square-foot garage (a total residence/garage structure of roughly 12,400 square feet), a 
driveway, and related residential development (i.e., septic system, patios, decks, retaining walls, 
landscaping, etc.). Structural and related hardscape coverage totals approximately 14,200 square feet, 
and the County approved a development envelope for that and other residential use and development 
totaling approximately three-quarters of an acre. The remaining area of the parcel outside of the 
development envelope (4.27 acres) would be placed partially in a conservation easement for 
shoulderband snail protection (3.82 acres) and partially in an open space easement (0.45 acres) for the 
purpose of planting of oaks and manzanitas onsite. 

See Exhibit B for project site plans.  

3. San Luis Obispo County CDP Approval 
On July 1, 2011, San Luis Obispo County approved coastal development permit (CDP) application 
number D990336P. Notice of the County action on the CDP was received in the Coastal Commission’s 
Central Coast District Office on July 21, 2011. The Coastal Commission’s ten-working day appeal 
period for this action began on July 22, 2011 and concluded at 5 p.m. on August 4, 2011. One valid 
appeal was received during the appeal period (see Exhibit C). 

4. Appeal Procedures 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP decisions 
in jurisdictions with certified LCPs. The following categories of local CDP decisions are appealable: (a) 
approval of CDPs for development that is located (1) between the sea and the first public road 
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line of 
the sea where there is no beach, whichever is the greater distance, (2) on tidelands, submerged lands, 
public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the 
seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties, 
approval of CDPs for development that is not designated as the principal permitted use under the LCP. 
In addition, any local action (approval or denial) on a CDP for a major public works project (including a 
publicly financed recreational facility and/or a special district development) or an energy facility is 
appealable to the Commission. This project is appealable because it involves development that is located 
between the first public road and the sea. 

The grounds for appeal under Section 30603 are limited to allegations that the development does not 
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of the 
Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project unless a 
majority of the Commission finds that “no substantial issue” is raised by such allegations.1 Under 

                                                 
1
  The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous decisions on appeals, the 

Commission has generally been guided by the following factors in making substantial issue determinations: the degree of factual and 
legal support for the local government’s decision; the extent and scope of the development as approved or denied by the local 
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Section 30604(b), if the Commission conducts a de novo hearing and ultimately approves a CDP for a 
project, the Commission must find that the proposed development is in conformity with the certified 
LCP. If a CDP is approved for a project that is located between the nearest public road and the sea or the 
shoreline of any body of water located within the coastal zone, Section 30604(c) also requires an 
additional specific finding that the development is in conformity with the public access and recreation 
policies of Chapter 3 of the Coastal Act. This project is located between the nearest public road and the 
sea, and thus this additional finding would need to be made if the Commission approves the project 
following a de novo hearing. 

The only persons qualified to testify before the Commission on the substantial issue question are 
Applicants (or their representatives), persons (or their representatives) who made their views known 
before the local government, and representatives of the local government. Testimony from other persons 
regarding substantial issue must be submitted in writing. Any person may testify during the de novo 
CDP determination stage of an appeal. 

5. Summary of Appeal Contentions 
The Appellants contend that the County’s CDP decision is inconsistent with certified LCP policies 
requiring preservation and protection of environmentally sensitive habitat area (ESHA) (including LCP 
ESHA Policies 1, 2, 29, and 30, and LCP Coastal Zone Land Use (CZLUO) Ordinance Sections 
23.07.170 and 23.07.176).  

Please see Exhibit C for the complete appeal document. 

6. Substantial Issue Determination 
A. Applicable LCP Policies 
LCP Section 23.11.030 defines ESHA as follows: 

Environmentally Sensitive Habitat Area (Mapped ESHA). A type of Sensitive Resource Area 
where plant or animal life or their habitats are either rare or especially valuable because of 
their special nature or role in an ecosystem and which could easily disturbed or degraded by 
human activities and development. They include wetlands, coastal streams and riparian 
vegetation, terrestrial and marine habitats and are mapped as Land Use Element combining 
designations. Is the same as an Environmentally Sensitive Habitat. 

Environmentally Sensitive Habitat Area (Unmapped ESHA). A type of Sensitive Resource Area 
where plant or animal life or their habitats are either rare or especially valuable because of 
their special nature or role in an ecosystem and which could easily be disturbed or degraded by 
human activities and development. They include, but are not limited to, known wetlands, coastal 
streams and riparian vegetation, terrestrial and marine habitats that may not be mapped as 

                                                                                                                                                                         
government; the significance of the coastal resources affected by the decision; the precedential value of the local government's decision 
for future interpretations of its LCP; and, whether the appeal raises only local issues as opposed to those of regional or statewide 
significance. 
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Land Use Element combining designations. The existence of Unmapped ESHA is determined by 
the County at or before the time of application acceptance and shall be based on the best 
available information. Unmapped ESHA includes but is not limited to: 

a.  Areas containing features or natural resources when identified by the County or County 
approved expert as having equivalent characteristics and natural function as mapped other 
environmental sensitive habitat areas; 

b.  Areas previously known to the County from environmental experts, documents or recognized 
studies as containing ESHA resources; 

c.  Other areas commonly known as habitat for species determined to be threatened, 
endangered, or otherwise needing protection. 

LCP ESHA land use policies applicable to ESHA include: 

ESHA Policy 1: Land Uses Within or Adjacent to Environmentally Sensitive Habitats. New 
development within or adjacent to locations of environmentally sensitive habitats (within 100 
feet unless sites further removed would significantly disrupt the habitat) shall not significantly 
disrupt the resource. Within an existing resource, only those uses dependent on such resources 
shall be allowed within the area. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO 
SECTIONS 23.07.170-178 OF THE COASTAL ZONE LAND USE ORDINANCE (CZLUO)]. 

ESHA Policy 2: Permit Requirement. As a condition of permit approval, the applicant is 
required to demonstrate that there will be no significant impact on sensitive habitats and that 
proposed development or activities will be consistent with the biological continuance of the 
habitat. This shall include an evaluation of the site prepared by a qualified professional which 
provides: a) the maximum feasible mitigation measures (where appropriate), and b) a program 
for monitoring and evaluating the effectiveness of mitigation measures where appropriate. 
[THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO SECTIONS 23.07.170-178 OF 
THE CZLUO.] 

ESHA Policy 29: Protection of Terrestrial Habitats. Designated plant and wildlife habitats are 
environmentally sensitive habitat areas and emphasis for protection should be placed on the 
entire ecological community. Only uses dependent on the resource shall be permitted within the 
identified sensitive habitat portion of the site. 

Development adjacent to environmentally sensitive habitat areas and holdings of the State 
Department of Parks and Recreation shall be sited and designed to prevent impacts that would 
significantly degrade such areas and shall be compatible with the continuance of such habitat 
areas. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO SECTION 23.07.176 OF 
THE CZLUO.] 

ESHA Policy 30: Protection of Native Vegetation. Native trees and plant cover shall be 
protected wherever possible. Native plants shall be used where vegetation is removed. [THIS 
POLICY SHALL BE IMPLEMENTED PURSUANT TO SECTION 23.07.176 OF THE CZLUO.] 

California Coastal Commission 
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In addition, CZLUO Section 23.07.170 provides a process for allowing certain limited development as a 
means to avoid a taking of private property, and CZLUO Section 23.07.176 emphasizes the protection 
on the entire ecological community over individual plants and/or animals. CZLUO Sections 21.07.170 
and 23.07.176 state in relevant part:  

23.07.170 – Environmentally Sensitive Habitats: The provisions of this section apply to 
development proposed within or adjacent to (within 100 feet of the boundary of) an 
Environmentally Sensitive Habitat as defined by Chapter 23.11 of this title. 

a.  Application content. A land use permit application for a project on a site located within or 
adjacent to an Environmentally Sensitive Habitat shall also include a report by a biologist 
approved by the Environmental Coordinator that: 

(1)  Evaluates the impact the development may have on the habitat, and whether the 
development will be consistent with the biological continuance of the habitat. For those 
environmentally sensitive habitat areas which are only seasonally occupied, or where the 
presence of the species can best be determined during a certain season (e.g., an 
anadromous fish species or annual wildflower species), the field investigation(s) must be 
conducted during the appropriate time to maximize detection of the subject species. The 
report shall identify possible impacts, their significance, measures to avoid possible 
impacts, mitigation measures required to reduce impacts to less than significant levels 
when impacts cannot be avoided, measures for the restoration of damaged habitats and 
long-term protection of the habitats, and a program for monitoring and evaluating the 
effectiveness of such measures. 

(2)  Is complete, current, and meets established standards for report content and assessment 
methodology. Report standards shall be consistent with CEQA guidelines, and 
incorporate the recommendations of the California Coastal Commission, California 
Department of Fish and Game, U.S. Fish and Wildlife Service, Marine Mammals 
Commission, and National Marine Fisheries Service, as appropriate. 

(3)  Evaluates development proposed adjacent to environmentally sensitive habitats to 
identify significant negative impacts from noise, sediment and other potential 
disturbances that may become evident during project review. 

(4)  Identifies the biological constraints that need to be addressed in designing development 
that would first avoid, then minimize impacts to ESHA. These identified constrains will 
be used by the County to evaluate, and require implementation of project design 
alternatives that result in impacts to ESHA being avoided and unavoidable impacts 
minimized. This shall also include assessment of impacts that may result from the 
application of fire safety requirements 

(5)  Verifies that applicable setbacks from the habitat area required by Sections 23.07.170 to 
23.07.178 are adequate to protect the habitat or recommends greater, more appropriate 
setbacks. 

California Coastal Commission 
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(6)  Critically evaluate “after-the-fact” permit applications where un-permitted development 
has illegally encroached into setback areas before off-site mitigation is considered. 
Evaluate all options of restoring and enhancing the pre-existing on-site habitat values. 
Off-site mitigation consisting of replacing the area of disturbance with like habitat at a 
minimum of 3:1 ratio shall be an additional requirement to offset the temporary impacts 
of the violation and address the potential for restoration efforts to fail. 

b.  Required findings: Approval of a land use permit for a project within or adjacent to an 
Environmentally Sensitive Habitat shall not occur unless the applicable review body first 
finds that: 

(1)  There will be no significant negative impact on the identified sensitive habitat and the 
proposed use will be consistent with the biological continuance of the habitat. 

(2)  The proposed use will not significantly disrupt the habitat. 

c.  Land divisions: No division of a parcel containing an Environmentally Sensitive Habitat 
shall be permitted unless all proposed building sites are located entirely outside of the 
applicable minimum setback required by Sections 23.07.172 through 23.07.178. Such 
building sites shall be designated on the recorded subdivision map. 

d.  Alternatives analysis required. Construction of new, improved, or expanded roads, bridges 
and other crossings will only be allowed within required setbacks after an alternatives 
analysis has been completed. The alternatives analysis shall examine at least two other 
feasible locations with the goal of locating the least environmentally damaging alternative. 
When the alternatives analysis concludes that a feasible and less environmentally damaging 
alternative does not exist, the bridge or road may be allowed in the proposed location when 
accompanied by all feasible mitigation measures to avoid and/or minimize adverse 
environmental effects. If however, the alternatives analysis concludes that a feasible and less 
environmentally damaging alternative does exist, that alternative shall be used and any 
existing bridge or road within the setback shall be removed and the total area of disturbance 
restored to natural topography and vegetation. 

e.  Development standards for environmentally sensitive habitats. All development and land 
divisions within or adjacent to an Environmentally Sensitive Habitat Area shall be designed 
and located in a manner which avoids any significant disruption or degradation of habitat 
values. This standard requires that any project which has the potential to cause significant 
adverse impacts to an ESHA be redesigned or relocated so as to avoid the impact, or reduce 
the impact to a less than significant level where complete avoidance is not possible. 

(1)  Development within an ESHA. In those cases where development within the ESHA 
cannot be avoided, the development shall be modified as necessary so that it is the least 
environmentally damaging feasible alternative. Development shall be consistent with the 
biological continuance of the habitat. Circumstances in which a development project 
would be allowable within an ESHA include: 

California Coastal Commission 
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i.  Resource dependent uses. New development within the habitat shall be limited to 
those uses that are dependent upon the resource. 

ii.  Coastal accessways. Public access easements and interpretive facilities such as 
nature trails which will improve public understanding of and support for protection 
of the resource. 

iii.  Incidental public services and utilities in wetlands. Essential incidental public 
services and utilities pursuant to ESHA Policy 13 and CZLUO Section 23.07.172(e). 

iv.  Habitat creation and enhancement. Where the project results in an unavoidable loss 
(i.e., temporary or permanent conversion) of habitat area, replacement habitat 
and/or habitat enhancements shall be provided and maintained by the project 
applicant. Plans for the creation of new habitat, or the enhancement of existing 
habitat, shall consider the recommendations of the California Coastal Commission, 
the California Department of Fish and Game and/or U.S. Fish and Wildlife Service. 
Generally, replacement habitat must be provided at recognized ratios to successfully 
reestablish the habitat at its previous size, or as is deemed appropriate in the 
particular biologic assessment(s) for the impacted site. Replacement and/or enhanced 
habitat, whenever feasible, shall be of the same type as is lost ("same-kind") and 
within the same biome ("same-system"), and shall be permanently protected by a 
deed restriction or conservation easement. 

v.  Restoration of damaged habitats. Restoration or management measure required to 
protect the resource. Projects located within or adjacent to environmentally sensitive 
habitat areas that have been damaged shall be conditioned to require the restoration, 
monitoring, and long-term protection of such habitat areas through a restoration 
plan and a accompanying deed restriction or conservation easement. Where 
previously disturbed but restorable habitat for rare and sensitive plant and animal 
species exists on a site that is surrounded by other environmentally sensitive habitat 
areas, these areas shall be delineated and considered for restoration as 
recommended by a restoration plan. 

(2)  Development in ESHA to avoid a takings. If development in an ESHA must be allowed 
to avoid an unconstitutional taking, then all of the following standards shall apply with 
respect to such development: 

i.  Avoidance of takings. The amount and type of development allowed shall be the least 
necessary to avoid a takings. 

ii.  Impacts avoided/minimized. All development in and impacts to ESHA shall be 
avoided to the maximum extent feasible. Any unavoidable impacts shall be limited to 
the maximum extent feasible. 

iii.  Mitigation required. All adverse impacts to the ESHA shall be fully mitigated. 

California Coastal Commission 
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… 

(5)  Grading adjacent to Environmentally Sensitive Habitats shall conform to the provisions 
of Section 23.05.034c (Grading Standards). 

(6)  The use of invasive plant species is prohibited. 

23.07.176 – Terrestrial Habitat Protection: The provisions of this section are intended to 
preserve and protect rare and endangered species of terrestrial plants and animals by 
preserving their habitats. Emphasis for protection is on the entire ecological community rather 
than only the identified plant or animal. 

a.  Protection of vegetation. Vegetation that is rare or endangered, or that serves as habitat for 
rare or endangered species shall be protected. Development shall be sited to minimize 
disruption of habitat. 

b.  Terrestrial habitat development standards: 

(1)  Revegetation. Native plants shall be used where vegetation is removed. 

(2)  Area of disturbance. The area to be disturbed by development shall be shown on a site 
plan. The area in which grading is to occur shall be defined on site by readily-
identifiable barriers that will protect the surrounding native habitat areas. 

(3)  Trails. Any pedestrian or equestrian trails through the habitat shall be shown on the site 
plan and marked on the site. The biologist's evaluation required by Section 23.07.170a 
shall also include a review of impacts on the habitat that may be associated with trails. 

 

B. Analysis 
The Appellants contend that the County approved project is inconsistent with the LCP’s ESHA 
protection policies and ordinances, including with respect to the criteria of CZLUO Section 
23.07.170(e)(2) dealing specifically with development in ESHA to avoid a takings.  

The County-approved project is located on a 5-acre undeveloped parcel that is made up of a habitat 
mosaic of coastal dune scrub, maritime chaparral, and oak woodland that supports and includes sensitive 
species habitat, including for the endangered Morro shoulderband snail and the threatened Morro 
manzanita. Because of this, per the LCP’s ESHA definition and related parameters, the entire property is 
ESHA deemed terrestrial habitat (TH) ESHA, and the County rightly came to this conclusion in their 
review.2  

The LCP requires the preservation and protection of TH ESHA, and emphasizes protection of the entire 
ecological community over individual plants and/or animals (CZLUO Section 23.07.176). When TH 

                                                 
2
  More evidence that the site is ESHA is that the project also requires issuance of an incidental take permit pursuant to the Endangered 

Species Act from the U.S. Fish and Wildlife Service. 
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ESHA is determined, as the County did in this case, use and development in such areas is limited to only 
that associated with those uses that are dependent on the ESHA resource, and only where such use and 
development does not result in significant disruption to ESHA (per ESHA Policies 1, 2, 29, and 30). 
When application of this and related LCP policies will lead to a taking of private property, the LCP 
provides a process for allowing certain limited development as a means to avoid such a taking. In such 
extraordinary circumstances, only the least amount of development necessary to avoid such a taking, 
including in terms of avoiding impacts to the maximum extent feasible, is allowed, and all adverse 
impacts to the ESHA must be fully mitigated (per CZLUO Section 23.07.170). 

In this case, the County-approved project allows for approximately 12,400 square feet of residential 
structures (house and attached garage), and a total coverage area of approximately 14,200 square feet for 
such structures and associated hardscape (including the house, garage, patios, and driveway from Sea 
Horse Lane), in an approved development envelope totaling approximately three-quarters of an acre. 
Impacts from the proposed project include direct removal impacts to ESHA from the development 
(14,200 square feet) and the development envelope itself (three-quarters of an acre), as well as the 
indirect impacts to surrounding ESHA from the introduction of such use and development into the 
center of the all-ESHA site. 

Per the LCP, such use and development is not resource dependent and not one of the allowed uses in 
ESHA, and is thus not approvable absent the need to avoid a taking. There is neither evidence nor 
discussion in the County’s action notice indicating that a taking issue is raised. Absent such analysis and 
conclusion, the approved project is categorically inconsistent with the LCP on this point.  

Even if approval of development to avoid a taking is required per the LCP in this case, not only is the 
information and discussion regarding such taking missing from the County’s action, but it would appear 
that allowing such a large area of ESHA to be removed and defined as a development area is 
inconsistent with the LCP as well. The County did not evaluate the taking question, and did not evaluate 
other types, locations, and sizes of development that would be appropriate under a taking scenario, and 
there is no analysis of what measures could be taken to avoid impacts in a taking scenario, if one is 
present in this case (e.g., reducing the size of the allowed disturbance area, locating development on the 
least sensitive portions of the site, locating development in close proximity to other development nearby 
(i.e., clustering) rather than in the center of the property, shortening the driveway approach, etc.). A 
cursory review of surrounding properties and developments show that this project would be the largest 
in the area in terms of size and square footage of the residence, and could be one of the largest houses in 
the entire community of Los Osos. An approximately 32,000 square foot development envelope and an 
approximately 12,400 square-foot house/garage are large areas of residential disturbance and 
development generally, and appear even more excessive under the LCP for an all-ESHA site such as 
this. 

In short, such development does not appear to be the least amount necessary to avoid a taking (if one is 
indeed present), and does not appear to avoid ESHA impacts to the maximum extent feasible, as 
required by the LCP. As described, a comprehensive alternatives analysis that focuses on appropriate 
types of uses for an all-EHSA site, as well as alternative design measures that could be used in a 
residential project to avoid ESHA impacts, is missing from the County approval. And although the 

California Coastal Commission 
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County’s approval requires the remainder of the site to be preserved through easements (3.82 acres of 
conservation easement for Morro shoulderband snail and 0.45 acres of open space easement for oak and 
Manzanita plantings), the offsetting mitigation applied (i.e., enhancement of about one-quarter acre of 
coastal dune scrub onsite, four years of monitoring and maintenance of such enhancement area, and 
replanting of oaks and manzanitas at 4 and 5 to 1 ratios respectively to facilitate residential 
development) is less than a 1:1 area ratio in relation to the three-quarter acre development envelope, 
does not create new offsetting ESHA area, and overall does not sufficiently and proportionately offset 
the adverse impacts to ESHA from the County-approved project.  

C. Substantial Issue Determination Conclusion 
The County-approved project raises substantial LCP conformance issues because the project is located 
within ESHA, the approved residential use and development is not resource dependent, and therefore 
approval is categorically inconsistent with the LCP. Even if approval of some amount of development to 
avoid a taking is required under the LCP in this case, allowing such a large area of ESHA to be 
removed/lost and defined as a residential development area is excessive under the LCP for an all-ESHA 
site. The project is also inconsistent with the LCP’s ESHA protection policies and ordinances because 
the development is not the least amount necessary to avoid a taking (if one in fact exists from applying 
the LCP) and does not avoid ESHA impacts to the maximum extent feasible. Mitigation required by the 
County does not sufficiently offset the adverse impacts to ESHA from the County-approved project. 

In short, the County’s action provides for a large scale residential project in a significant ESHA area that 
includes sensitive species habitat without adequate factual and legal support to justify approval of the 
project under the LCP. In addition, the action taken is the first in this area to be taken by the County in 
this time since the LCP was amended in 2008 to include explicit taking requirements with respect to 
development proposed in ESHA, and the County’s action has the potential to prejudice future action and 
interpretation under the LCP in this area as well as San Luis Obispo County as a whole when presented 
with similar fact sets in the future. ESHA, including ESHA such as in this case that provides for 
endangered species habitat, is in finite supply, and actions taken under LCPs that result in a loss of 
ESHA and impacts to remaining ESHA are critical, and demand thoughtful and stepwise evaluation to 
be sure that such ESHA impacts in any particular case are appropriate. In this case, the County-approved 
project raises a substantial LCP conformance issue on these points as described above, and the 
Commission takes jurisdiction over the CDP application for the proposed project.  

Prior to bringing this matter back for Coastal Commission review in a de novo CDP hearing context, the 
Applicant will need to provide information related to a potential taking, including with respect to the 
economic impact of applying the LCP’s ESHA policies at this site to this project and the nature of the 
Applicant’s property interest in a takings context. In addition, the Applicant must provide an alternatives 
analysis assessing whether there are alternative project projects and/or project designs that would avoid 
ESHA impacts to the maximum extent feasible. Absent such information and a determination that 
application of the LCP’s ESHA policies will result in a taking, the proposed project is inconsistent with 
the LCP’s ESHA policies, as described above. 
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Mr. Jonathan Bishop 

Central Coast Area Office 

California Coastal Commission 

725 Front Street, Suite 300 

Santa Cruz, CA  95060 

Subject: California Coastal Commission September 2011 Meeting 

Agenda Item:  F11a 

Kellaway Single-Family Residence (A-3-SLO-11-055)  

(San Luis Obispo County Coastal Development Permit Application Number: 

D99036P) 

This office has been authorized to submit the following comments to the Coastal 

Commission on behalf of Mr. Tom Kellaway, the applicant, in regard the Substantial 

Determination Issue on the Coastal Commission‟s September 2011 Agenda. 

This letter addresses the issues raised in the Staff recommendation that the Coastal 

Commission find substantial issue with the proposed single-family residence as approved and 

conditioned by the County of San Luis Obispo. 

We respectfully request that the California Coastal Commission not find that this project 

raises a substantial issue and that the Coastal Commission not take jurisdiction over the permit. 

Introduction 

According to the Staff Report, the Coastal Commission should find substantial issue and 

take jurisdiction over the project because the project raises Local Coastal Plan (“LCP”) 

conformance issues related to core LCP Environmentally Sensitive Habitat Area (“ESHA”) 

preservation and protection issues. 
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Compliance with the San Luis Obispo Coastal Zone Land Use Ordinance 

A review of the Staff Report finds a number of facts that require clarification which we 

believe will lead the Coastal Commission to find that the project as approved by the Coastal 

Commission is in conformance with the certified LCP of the County of San Luis Obispo. 

Project Location (Staff Report – Page 3) 

In the Staff Report, the location of the project is stated as “near the „back bay‟ portion of 

Morro Bay.  This statement may lead to the conclusion that the project is on or adjacent to the 

bay, however the actual location of the project is approximately 1 mile from the bay and at a 

significantly higher elevation.  As further clarification, 6 of the 8 adjacent properties are fully 

developed and this property should actually be considered “in-fill” rather than development in a 

pristine area. 

Project Description (Staff Report - Page 4) 

Although the Staff Report is correct in its statement regarding the square footage of the 

two-story building, the actual footprint of the residence/garage structure is only 7,466 square 

feet.  It is this smaller number is the one which should be considered when evaluating the impact 

of the structure on the land. 

When considered the size of the development envelope which is correctly stated as 

approximately three-quarters of an acre, it must be taken into account that this envelope includes 

a 30 foot firebreak required by CalFire. 

Analysis (Staff Report - Page 10) 

We do not agree that absent a formal “takings” analysis that the approved project is 

categorically inconsistent with the LCP.  Staff points to a lack of “evidence” or “discussion” in 

the County‟s notice that such an issue was raised.  Clearly the weight of the facts is contrary to 

that conclusion. 

As stated in the County‟s Staff Report which is attached to the Coastal Commission Staff 

Report for this item, there was an thorough environmental analysis of the impacts of proposed 

development on this property and all environmental impacts were mitigated to the satisfaction of 

not only the County, but also the U. S. Department of Fish and Wildlife (“USFW) and the 

California Department of Fish and Game (“DFG”).  In fact, there were over 6 consultations made 

with these agencies which resulted in 3 distinct iterations of the project, dealing with location, 

size, and height.  The stated goal throughout this entire process was to mitigate the 

environmental impacts while still addressing the “reasonable investment expectations” of the 

applicant.  This is the requirement under the current state of “takings” law and properly applied 

in this application‟s approval process.  The fact that these consultations are not discussed in the 

Coastal Commission Staff Report which leaves the wholly inaccurate impression that no “other 

types, locations, and sizes of development” were evaluated. 
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The following excerpt from the County‟s Staff Report shows how the Terrestrial Habitat 

was addressed and protected in the approved project. 

Section 23.07.170 Environmentally Sensitive Habitats Section 23.07.176 -Terrestrial 

Habitat Protection 

The provisions of this section are intended to preserve and protect rare and endangered 

species of terrestrial plants and animals by preserving their habitats. Emphasis for 

protection is on the entire ecological community rather than only the identified plant or 

animal. 

Habitat creation and enhancement. Where the project results in an unavoidable loss (i.e. 

temporary or permanent conversion) of habitat area, replacement habitat and/or habitat 

enhancements shall be provided and maintained by the project applicant. Plans for the 

creation of new habitat, or the enhancement of existing habitat, shall consider the 

recommendations of the California Coastal Commission, the California Department of 

Fish and Game and/or U.S. Fish and Wildlife Service. Generally, replacement habitat 

must be provided at recognized ratios to successfully reestablish the habitat at its 

previous size, or as is deemed appropriate in the particular biologic assessment(s) for the 

impacted site. Replacement and/or enhanced habitat, whenever feasible, shall be of the 

same type as is lost ("same-kind") and within the same biome ("same-system"), and shall 

be permanently protected by a deed restriction or conservation easement. The site is 

dominated by dense mixture of coastal dune scrub, maritime chaparral, and pygmy oak 

woodland and considered an unmapped Terrestrial Habitat, an Environmentally 

Sensitive Habitat Area (ESHA) due to the presence of Morro Manzanita, a federally 

threatened plant and Morro shoulderband snail. The project is an infill project in an 

urban area, on a legal lot of record. The area of disturbance is limited to less than 

12,000 square feet. The project includes restoration of damaged habitats (see condition 

number 27) and all Morro Manzanita plants removed will be replaced at a 5:1 ratio on-

site. In addition 85% of the site will be protected in perpetuity in easements. The project 

also requires issuance of an incidental take permit (pursuant to section 10(a) (1) (B) of 

the Endangered Species Act of 1973) from the US Fish and Wildlife Service.  The 

proposed project will not significantly impact the resource.  [Emphasis Added.] 

Further, the statement that a “cursory review of surrounding properties and developments 

show that this project would be the largest in the area” is simply not supported by the facts.  All 

but 2 of the adjacent developed properties have significantly larger impact footprints.  Further 

the comment that this project “could be one of the largest houses in the entire community of Los 

Osos” is speculative at best and wholly irrelevant. 

Finally, the Staff Report states that the offsetting mitigation consists of “enhancement," 

however the offsetting mitigation is actually “restoration” and meets all the requirements of both 

USFW and DFG as evidenced by the Habitat Conservation Plan. 
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Substantial Issue Determination Conclusion (Staff Report - Page 12) 

 The Staff Report makes the statement that the area of the development is excessive under 

the LCP; however that is clearly not true as proven by the concurrence of both USFW and DFG.  

In fact both these Departments were instrumental in shaping the current project and are 

supportive of the project as presently configured and approved. 

Finally, the Staff Report raises the issue of the County‟s action in this matter having the 

“potential to prejudice future action.”  This statement is clearly irrelevant to the Coastal 

Commission discussion of substantial issue regarding this specific permit.  If the Coastal 

Commission has issues with future actions that the County may take, the Coastal Commission 

needs to address this matter directly with the County and not use an innocent party as the vehicle 

for those discussions.  Even if such a statement were appropriate in the discussion of this project, 

it should be noted that this project had been in the review and approval process for over 9 years 

with work on the HCP already commenced and nearing completion before the ESHA 

amendment to the LCP was certified.  Clearly these facts are likely inapplicable to any other 

pending permits. 

Conclusion: 

As discussed above, the final action taken by the County of San Luis Obispo in this 

matter is consistent with the policies of the San Luis Obispo‟s certified Coastal Zone Land Use 

Ordinance, other County ordinances, and State law.  There is simply no factual or legal basis for 

the Coastal Commission finding a substantial issue and taking jurisdiction over this permit. 

Thank you for your consideration.  If you have any question, or would like to discuss this 

matter further, I may be reached by telephone at (805)544-4546, or by email at 

mochylski@slolegal.com. 

Sincerely, 

 

Marshall E. Ochylski, 

Attorney at Law 

MEO/ec 




