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SUBJECT: Appeal No. A-1-MEN-09-051 (Aron Yasskin & Laviva Dakers and 
Colin Drake & Sasha Graham, local permit # CDMS-23-2008), 44401 
Gordon Lane, Mendocino County. Appeal by Commissioners Sara Wan 
and Patrick Kruer of Mendocino County decision approving a coastal 
development permit for a land division of an approximately 22.82-acre 
parcel to create two parcels of approximately 10.9 acres and 11.93 acres 
in size. The approved development includes an identified building site 
on the subdivided parcel which is described as “Parcel 2” and an 
existing single-family residential development on the portion described 
as “Parcel 1.” The parcel is located approximately one mile northeast of 
Little River, on the south side of Gordon Lane, approximately 0.5-mile 
east of its intersection with State Highway One, at 44401 Gordon Lane 
(APN 121-070-22). 

Appeal filed: December 21, 2009; 49th day: February 8, 2010. 
 

Recommendation: 
Staff recommends that the Commission determine that a substantial issue exists with 
respect to the grounds on which Appeal No. A-1-MEN-09-051 has been filed and that the 
Commission hold a de novo hearing. 

Staff recommends a NO vote on the following motion and resolution: 

 Motion & Resolution.  I move that the Commission determine and resolve that:  
Appeal No. A-1-MEN-09-051 raises no substantial issue with respect to the grounds 
on which the appeal has been filed under Section 30603 of the Coastal Act regarding 
consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
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Following the staff recommendation by voting no will result in the Commission 
conducting a de novo review of the application, and adoption of the following findings.  
Passage of this motion via a yes vote, thereby rejecting the staff recommendation, will 
result in a finding of No Substantial Issue, and the local action will become final and 
effective. The motion passes only by an affirmative vote of the majority of the appointed 
Commissioners present. 

The Coastal Act presumes that an appeal raises a substantial issue of conformity of the 
approved project with the certified LCP, unless the Commission decides to take public 
testimony and vote on the question of substantial issue. 

 

IMPORTANT NOTE: 
THE COMMISSION WILL NOT TAKE PUBLIC TESTIMONY DURING THE 

SUBSTANTIAL ISSUE PHASE OF THE APPEAL HEARING UNLESS  
THREE COMMISSIONERS REQUEST IT. 

 

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP. Since the staff is recommending substantial issue, 
unless three Commissioners object, it is presumed that the appeal raises a substantial issue 
and the Commission may proceed to its de novo review at the same or subsequent meeting. 
The Commission will not take public testimony during this phase of the appeal hearing 
unless three Commissioners request it. 

If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue. The only persons qualified to testify before the Commission on 
the substantial issue question are the applicants, the appellant and persons who made their 
views known to the local government (or their representatives). Testimony from other 
persons regarding substantial issue must be submitted in writing. It takes a majority of 
Commissioners present to find that no substantial issue is raised. 

Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project. 
Oral and written public testimony will be taken during this de novo review which may 
occur at the same or subsequent meeting. 
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STAFF NOTES: 

1. Background on Commission Review of Appeal No. A-1-MEN-09-051 
The appeal was filed on December 21, 2009. Commission staff published and mailed a 
staff report and Notice of Hearing on December 23, 2009 for the subject appeal.  The 
public hearing was scheduled for January 15, 2010. On January 7, 2010, the applicant’s 
agent faxed a signed 49-day waiver to the North Coast District Office and requested a 
postponement of the hearing.  The hearing was postponed and the Commission has not yet 
acted on the appeal. 

During the time that has transpired since the applicant signed the 49-day waiver, the 
applicants have provided some additional information for purposes of the Commission’s de 
novo review of the project.  Among other information, the applicants identified an alternate 
building site to that which was approved by the County of Mendocino. The building site 
approved by the County is located within ESHA and ESHA buffer, and the inconsistency 
of the approved development with the ESHA protection policies of the LCP is one of the 
contentions raised in the appeal. The alternate building site appears to be located outside of 
rare plant ESHA; however, the matter before the Commission during the substantial issue 
phase of the Commission’s review of the appeal is whether or not the appeal of the project 
as approved by the County, including the County approved building site, raises a 
substantial issue of conformance with the certified policies of the Mendocino County local 
coastal program (LCP). 

In addition to the appeal contention related to the appropriateness of the approved building 
site for Parcel 2, other issues are raised by the approved project’s conformance with the 
certified LCP. For example, the project as approved by the County includes creating an 
access road to the subdivided and currently unimproved Parcel 2 by converting a 
previously used logging road that crosses both Beal Creek and an unnamed 
spring/tributary, to meet residential driveway standards (which at minimum will require 
grading, rocking, culvert installation, streambed alterations, and in some areas possible 
road bed widening and cutting into a portion of the adjacent cut bank). Conversion of the 
previously used logging road would require encroachment into wetland features and rare 
plants located within and adjacent to the formerly used “road bed” that will require 
additional analysis to evaluate consistency with the County’s LCP. 

Commission staff met with the applicants onsite in March 2010 and again in November 
2010 and has had several conference calls with the applicants to discuss the LCP 
consistency issues raised by the projects.  However, the issues associated with the access 
road encroachment into wetland and rare plant ESHA remain unresolved.  In addition, 
while the applicants have provided some of the information originally identified in the 
December 23, 2009 staff report, the applicants’ submittals do not entirely address the 
information that Commission staff requested. For example, the applicants have not yet 
provided an alternatives analysis that addresses in part the different access alternatives for 
the site (including alternatives that avoid access through riparian habitat and the “no 
project” alternative), as previously requested. The outstanding information needs are 
addressed in detail below under “Information needed for de novo review.” 

 



APPEAL NO. A-1-MEN-09-051 
Yasskin & Dakers and Drake & Graham 
Page 4 
 
Commission staff has rescheduled the Commission hearing on whether the appeal raises a 
substantial issue in part to move the Commission’s review of the appeal forward, but also 
to afford the applicants with some options to decide how they may wish to proceed 
following the Commission’s determination. The County’s approval of the project is 
suspended until the Commission makes a determination regarding whether the appeal 
raises a substantial issue of conformance with the County’s certified LCP. If the 
Commission determines that a substantial issue exists, the applicants may elect to provide 
the additional information staff needs for de novo review.  

Alternatively, if the issues associated with the access road encroachment into wetland and 
rare plant ESHA or other issues do not appear to be resolvable, the applicants would be 
afforded the opportunity to withdraw their application if they so desire. Oncethe 
Commission takes up review of the project de novo by finding substantial issue, it is not 
possible for the applicants to withdraw the appeal without the need for the County to hold 
additional local hearings on the project or rescind its approval of the project. 

 

 

Findings: 
1. Project and Site Description 
On November 19, 2009, the Mendocino County Planning Commission approved Coastal 
Development Permit No. CDMS 23-2008 for a minor subdivision of an approximately 
22.82-acre parcel to create two parcels of approximately 10.9 acres and 11.93 acres in size. 
The approved development includes an identified building site on the subdivided parcel 
which is described as “Parcel 2” and an existing single-family residential development on 
the portion described as “Parcel 1.” The project as approved by the County includes plans 
to improve what is described as an abandoned logging road to serve as a residential 
driveway to access the future building site on Parcel 2. The approved development is 
located approximately one mile northeast of Little River, on the south side of Gordon 
Lane, approximately 0.5-mile east of its intersection with State Highway One, at 44401 
Gordon Lane (APN 121-070-22) (Exhibit Nos. 1 and 2).  

Residential uses surround the subject parcel on the north, west, and east sides, and Van 
Damme State Park adjoins the subject parcel on the southern boundary. In addition to the 
existing 2,500-square-foot single-family residence located on the parcel near Gordon Lane, 
the subject parcel also contains a 1,700-square-foot barn, 120-square-foot shed, and 680-
square-foot detached garage as shown in Exhibit No. 3. The remainder of the parcel is 
dominated in part by riparian vegetation, and otherwise largely forested with a mix of 
Douglas-fir (Pseudotsuga menziesii), coast redwood (Sequoia sempervirens), Western 
hemlock (Tsuga heterophylla), and Bishop pine (Pinus muricata), with some areas 
dominated by Mendocino Cypress (Hesperocyparis pygmaea1). The County staff report 

                                                 
1 Mendocino cypress, also commonly known as Pygmy cypress, is treated as Hesperocyparis pygmaea in the 
current taxonomic literature (e.g., http://ucjeps.berkeley.edu/about_ICPN.html).  The species was formerly 
referred to as, and is synonymous with, both Cupressus goveniana ssp. pygmaea and Callitropsis pygmaea. 

http://ucjeps.berkeley.edu/about_ICPN.html
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indicates that Beal Creek intersects the upper one- third of the property and runs northeast 
to southwest, and that a further watercourse, or “spring area” is located north of Beal 
Creek. The County staff report also describes an abandoned logging road that extends to 
the proposed southern parcel while crossing Beal Creek and a seasonal drainage. 

The parcels are designated on the Land Use Plan Map as Rural Residential, Ten Acre 
Minimum (RR-10). The parcels show a similar zoning designation on the Coastal Zoning 
Map (RR-10). 

2. Appeal 
Pursuant to Coastal Act Section 30603, this approval is appealable to the Commission 
because (1) the approved development is not designated the “principal permitted use” 
under the certified LCP, (2) the approved development is located within 100 feet of a 
wetland or stream, and (3) the approved development is located within a sensitive coastal 
resource area pursuant to Section 30603(a)(3) of the Coastal Act (see Appendix A for more 
details). 

The appellant, Commissioners Sara Wan and Patrick Kruer, claims that the approved 
project is inconsistent with the Mendocino County certified Local Coastal Program (LCP) 
because: 

(1) the configuration of the parcels resulting from the approved minor subdivision 
would result in the encroachment of the approved building footprint of future 
residential development on resultant “Parcel 2” within rare plant ESHA and within 
the minimum 50-foot ESHA buffer area that is required by certified Land Use Plan 
(LUP) Policy 3.1-7 and Coastal Zoning Code (CZC) Section 20.496.020; 

(2) no alternative sites or project designs were considered in the County’s findings for 
approval to demonstrate that the approved project was sited and designed in a 
manner that would best protect the rare plant ESHA, as is required by LUP Policy 
3.1-7 and CZC Section 20.496.020; and 

(3) the County’s approval results in a new parcel being created that has not been 
demonstrated to have an adequate building site which would allow for the 
development of the building site consistent with LUP Policy 3.1-7, as is required 
by LUP Policy 3.1-32. 

Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it 
determined that no substantial issue exists with respect to the grounds on which the appeal 
has been filed.2  Commission staff has analyzed the county’s Final Local Action Notice for 
the development (Exhibit 7), appellant’s claims (Exhibit 6), and the relevant requirements 
of the LCP (Attachment A).  Staff recommends that the Commission find that the appeal 
                                                 
2 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations.  In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making 
substantial issue determinations:  the degree of factual and legal support for the local government’s decision; 
the extent and scope of the development as approved or denied by the local government; the significance of 
the coastal resources affected by the decision; the precedential value of the local government’s decision for 
future interpretations of its LCP; and, whether the appeal raises only local issues, or those of regional or 
statewide significance. 



APPEAL NO. A-1-MEN-09-051 
Yasskin & Dakers and Drake & Graham 
Page 6 
 
raises a substantial issue of conformance of the approved project with respect to the ESHA 
protection provisions of the certified LCP, as explained below. 

3. Substantial Issue Analysis 
Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it 
determined that no substantial issue exists with respect to the grounds on which the appeal 
has been filed. Commission staff has analyzed the County’s Final Local Action Notice for 
the development (Exhibit No. 7), appellant’s claims (Exhibit No. 6), and the relevant 
requirements of the LCP (Appendix B). Staff recommends that the Commission find that 
the appeal raises a substantial issue of conformance of the approved development with 
respect to the policies of the certified LCP regarding the protection of ESHA as explained 
below. 

A. Substantial Issue With Respect to ESHA Buffer Policies of the Certified LCP 

Rare Plant ESHA 

Two rare plant species occur on the subject property: California sedge (Carex californica) 
and Mendocino cypress (Hesperocyparis pygmaea). Both species are included on lists of 
rare, threatened, and endangered species by the California Native Plant Society3 and the 
Department of Fish and Game.4 California sedge has a CNPS listing of “2.3”5 and a 
state/global ranking of “S2?/G5.”6  Mendocino cypress has a CNPS listing of “1B.2”5 and 
a CNDDB state/global ranking of “S2/G2.”6 

The County findings (Exhibit No. 7), which summarize the results of a 2008 botanical 
study prepared by the applicants’ botanical consultant, report approximately 100 California 
sedge plants on approved “Parcel 2” growing within the approved future building envelope 
and within a formerly used logging road/turnaround area that extends south of the building 
area. The findings further report approximately 60-70 Mendocino cypress trees along the 
formerly used logging road north of the approved future building envelope, within the 
building envelope, and south of the building envelope along the formerly used logging 
road and turnaround area (Exhibit Nos. 3 and 4). Although numerous Mendocino cypress 
trees are present on the property, the botanical consultant concludes that “based on 
personal observation,” pygmy forest habitat is not present on the subject property. 

                                                 
3 California Native Plant Society (CNPS). 2009. Inventory of Rare and Endangered Plants (online edition, 
v7-09d). California Native Plant Society.  Sacramento, CA. Accessed from http://www.cnps.org/inventory.  
4 California Department of Fish and Game, Natural Diversity Database (NDDB).  October 2009.  Special 
Vascular Plants, Bryophytes, and Lichens List.  Quarterly publication.  71 pp.  
5 CNPS List 1B plants = rare, threatened, or endangered in California and elsewhere.  CNPS List 2 plants = 
rare, threatened, or endangered in California, but more common elsewhere.  Threat code extensions: “.1” = 
seriously endangered in CA, “.2” = fairly endangered in CA, and “.3” = not very endangered in CA. 
6 State rank 2 = Imperiled: Imperiled in the state because of rarity due to very restricted range, very few 
populations (often 20 or fewer), steep declines, or other factors making it very vulnerable to extirpation from 
the nation or state/province.  [By adding a “?” to the rank, this represents more certainty than “S2S3” but less 
certainty than “S2.”]  Global rank 2 = Imperiled: At high risk of extinction due to very restricted range, very 
few populations (often 20 or fewer), steep declines, or other factors.  Global rank 5 = Secure: Common; 
widespread and abundant. 

http://www.cnps.org/inventory
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The applicants’ botanical consultant prepared an addendum to the botanical report (dated 
September 27, 2008; Exhibit No. 5), which presents a buffer analysis to address the buffer 
width [subsections (A)(1)(a)-(g)] and development [subsections (A)(4)(a)-(k)] 
requirements of CZC Section 20.496 cited above. The buffer analysis also includes several 
recommended mitigation measures “to protect the rare and endangered plants that are 
located on site within the proposed building envelope and along portions of the existing 
logging road.” The recommended mitigation measures, which are incorporated into Special 
Condition No. 9 of the County’s approved permit for the subdivision, include (among 
others) transplanting individual California sedge plants and Mendocino cypress trees “that 
are 2 feet or smaller” to be impacted by the future development of the new parcel to 
suitable habitat outside the approved building envelope and driveway alignment. 
According to the recommended mitigation measure, cypress trees that are larger than 2 feet 
“would not be suitable for transplanting and would therefore constitute a taking.” 

As set forth below and in Appendix B, CZC Section 20.496.010 defines environmentally 
sensitive habitat areas (ESHA) and includes habitats of rare and endangered plants. 
Therefore, as ESHA, rare plant habitat is subject to the ESHA buffer requirements of LUP 
Policy 3.1-7 and CZC Section 20.496.020. According to these policies, a buffer area of a 
minimum of 100 feet shall be established adjacent to all ESHAs, unless an applicant can 
demonstrate, after consultations and agreement with the California Department of Fish and 
Game (CDFG) that 100 feet is not necessary to protect the resources of that particular 
habitat area from possible significant disruption caused by the proposed development.  The 
policies state that in that event, the buffer shall not be less than 50 feet in width. CZC 
Section 20.496.020 states that the standards for determining the appropriate width of the 
buffer area are the seven standards of subsections (a) through (g) of subsection (A)(1) of 
that section, including (a) the biological significance of adjacent lands, (b) sensitivity of 
species to disturbance, (c) susceptibility of parcel to erosion, (d) use of natural topographic 
features to locate development, (e) use of existing cultural features to locate buffer zones, 
(f) lot configuration and location of existing development, and (g) the type and scale of the 
development proposed. LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4)(b) further 
require that development permitted within an ESHA buffer area shall generally be the 
same as those uses permitted in the adjacent ESHA, and that structures are allowable 
within the buffer area only if there is no other feasible site available on the parcel.  

The subject land division as approved by the County raises a substantial issue regarding 
the ESHA policies of the certified LCP including LUP Policies 3.1-7 and 3.1-32 and CZC 
Section 20.496.020, because (a) the approved land division will result in future residential 
development of the new parcel within and directly adjacent to rare plant ESHA without 
maintaining any buffer, (b) the County did not consider feasible alternative sites or 
configurations for the development that would avoid locating future development within 
the ESHA or ESHA buffer, and (c) the approved land division will result in a parcel that 
has not been demonstrated to have an adequate building site which would allow for the 
development of the building site consistent with LUP Policy 3.1-7. 

The County’s approval is based on a determination of the botanical impact analysis 
prepared for the project that the California sedge habitat and Mendocino cypress habitat on 
the project site do not constitute ESHA as defined in the LCP (cited above) because “the 
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habitat [where the rare plants occur] was created artificially due to past logging practices 
and is currently dying out from the shade caused by natural revegetation in the area.” The 
County findings conclude that “[g]iven the ESHA determination, the 100 foot buffer 
requirements would not apply in areas outside of the riparian habitat.  However, due to the 
rare nature of the species identified, protective measures were recommended by both the 
project botanist and DFG staff which include efforts to relocate or replace healthy 
specimens which may be damaged by project related development.” 

ESHA, as defined in Section 30107.5 of the Coastal Act, Section 3.1 of the certified 
Mendocino County LUP, and CZC Section 20.308.040(F) is “…any area in which plant or 
animal life or their habitats are either rare or especially valuable because of their special 
nature or role in an ecosystem and which could be easily disturbed or degraded by human 
activities.”  Thus, Coastal Act Section 30107.5, LUP Section 3.1, and CZC Section 
20.308.040(F) set up a two part test for determining an ESHA. The first part is determining 
whether an area includes plants or animals or their habitats that are either: (a) rare; or (b) 
especially valuable because of their special nature or role in an ecosystem.  If so, then the 
second part asks whether such plants, animals, or habitats could be easily disturbed or 
degraded by human activities.  If so, then the area where such plants, animals, or habitats 
are located is deemed ESHA by Section 30107.5,  LUP Section 3.1, and CZC Section 
20.308.040(F). 

The first test for determining ESHA under Section 30107.5, LUP Section 3.1, and CZC 
Section 20.308.040(F) is whether an area including plants or animals or their habitats is 
either (a) rare, or (b) especially valuable because of its special nature or role in an 
ecosystem. As discussed above, two rare plant species occur on the subject property: 
California sedge (Carex californica) and Mendocino cypress (Hesperocyparis pygmaea). 
Both species are included on lists of rare, threatened, and endangered species by the 
California Native Plant Society and the CDFG. California sedge has a CNPS listing of 
“2.3” and a state/global ranking of “S2?/G5” (see above footnotes for ranking definitions).  
Mendocino cypress has a CNPS listing of “1B.2” and a state/global ranking of “S2/G2.” 
Because of their relative rarity at the state and global levels, California sedge and 
Mendocino cypress as species meet the rarity test for designation as ESHA under the 
above cited Coastal Act and LCP policies.  However, because ESHA refers to an “area” 
rather than an individual species, one must consider whether or not the proposed driveway 
and building site of the new parcel to be created constitute “areas” on the property where 
California sedge and Mendocino cypress ESHA occur. 

As discussed above, at least 100 California sedge plants and 60-70 Mendocino cypress 
trees were documented on the project site. The large concentrations of California sedge and 
Mendocino cypress suggest that the future building site and driveway do constitute rare 
plant habitat and therefore meet the first test for determining ESHA under Section 30107.5 
of the Coastal Act, LUP Section 3.1, and CZC Section 20.308.040(F). 

The second test for determining ESHA under Coastal Act Section 30107.5 (Section 3.1 of 
the certified LUP) is whether the habitat could be easily disturbed or degraded by 
human activities and developments. The large concentrations of California sedge and 
Mendocino cypress plants in the proposed driveway and building site of the new parcel to 
be created could be easily disturbed or degraded by human activities and developments 
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such as those that would be necessary to develop them for the residential use that would be 
accommodated by the approved land division including grading, paving, building 
construction, foot trampling, etc. Such activities would fragment or otherwise demolish the 
presently intact habitat, reduce habitat size, and degrade and alter habitat quality and 
conditions that are integral to the “special nature” of the existing habitat area. Therefore, 
the large concentrations of California sedge and Mendocino cypress in the proposed 
building site and driveway meet the second test for determining ESHA under Section 
30107.5 of the Coastal Act, LUP Section 3.1, and CZC Section 20.308.040(F). 

The County’s findings erroneously interpret the definition of ESHA to exclude areas that 
have been subject to past disturbance. Nothing in the ESHA definitions cited in LUP 
Section 3.1 or CZC Sections 20.308.040(F) and 20.496.010 state or imply that this is the 
case.  In fact, CZC Sections 20.308.040(F) and 20.496.010 explicitly state that 
“…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas 
of pygmy vegetation which contain species of rare or endangered plants and habitats of 
rare and endangered plants and animals” (emphasis added).  This provision does not in 
any way exclude habitats of rare and endangered plants that occur in previously disturbed 
areas.  Thus, the County has not adopted findings that provide factual and legal support for 
determining that no ESHA exists on the property. 

By not recognizing two rare plant species on the property as ESHA, the County has not 
adopted findings that provide factual and legal support for addressing the consistency of 
the project with the ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section 
20.496.020 including (1) why a buffer width less than 100 feet may be appropriate, (2) 
how a reduced buffer is allowable based on analysis of the seven criteria specified in CZC 
Section 20.496.020(A)(1) that must be applied in determining whether a potential 
reduction of the ESHA buffer is warranted, and (3) how a buffer less than the minimum of 
50 feet required by LUP Policy 3.1-7 and CZC Section 20.496.020(A)(1) is allowable at all 
under the LCP.  Furthermore, the County’s approval acknowledges that a portion of the 
future residential development of the newly created parcel would be located within the 50-
foot rare plant buffer area proper and that an unspecified number of rare plant individuals 
would be directly impacted by the development.  The protection of ESHA in the coastal 
zone is an issue of statewide concern addressed by Section 30240 of the Coastal Act. 
Therefore, the Commission finds that the appeal raises a substantial issue regarding 
consistency of the approved development with the ESHA buffer policies of the certified 
LCP. 

Land divisions and Residential Development are Not Allowable Uses in ESHA or ESHA 
buffers  

LUP Policy 3.1-7 and CZC Section 20.496.020 (A)(1) allow for development to be 
permitted within a buffer area if the development is for a use that is the same as those uses 
permitted in the adjacent environmentally sensitive habitat area, and if the development 
complies with specified standards as described in subsections (1)-(3) of LUP Policy 3.1-7 
and 4(a)-(k) of Section 20.496.020.  The LCP sets forth uses permitted in wetland and 
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riparian ESHAs, but does not specifically identify what uses are allowed within rare plant 
community ESHA, and by extension, within the rare plant buffer. 

Coastal Act Section 30240(a) states that environmentally sensitive habitat areas shall be 
protected against any significant disruption of habitat values, only uses dependent on those 
resources shall be allowed within those areas. Although Section 30240 of the Coastal Act 
is not listed in the section of the certified Land Use Plan entitled, “Coastal Element 
Policies: Habitats and Natural Resources,” which contains LUP Policy 3.1-7 and other 
LUP policies governing the protection of ESHA, Section 30240 is listed and referred to in 
the narrative for the section of the Land Use Plan containing the other LUP policies 
governing the protection of ESHA.  

Although local governments are responsible for drafting the precise content of their LCPs, 
the Coastal Act requires that LCPs must, at a minimum, conform to and not conflict with 
the resource management standards and policies of the Coastal Act. It can be presumed 
that the County was aware that the Coastal Act established the minimum standards and 
policies for local coastal programs and knew, that in drafting its local coastal program, it 
was constrained to incorporate the development restrictions of Section 30240(a) of the 
Coastal Act, including the restriction that only uses dependent on those resources shall be 
allowed in those areas.  It can also be assumed that in certifying the Mendocino County 
LCP, the Commission understood and found that the LCP conformed to (i.e. incorporated) 
the minimum policies and standards of the Coastal Act, including the development 
restrictions of Section 30240(a). 

As noted above, the narrative for the section of the Land Use Plan containing LUP policies 
governing the protection of ESHA includes Section 30240.  In addition, the narrative 
contains statements that acknowledge the protections afforded by Section 30240 and the 
County’s commitment to incorporate those protections into the LCP, including the 
following statements: 

 “The Coastal Act mandates the preservation of significant natural resources 
and habitats;” 

 “Throughout all policies pertaining to Habitats and Natural Resources shall 
run the continuous theme that natural habitat areas constitute significant 
public resources which shall be protected not only for the wildlife which 
inhabits those areas but for the enjoyment of present and future populations 
of the State of California;” 

 This Local Coastal Plan represents the commitment of the County of 
Mendocino to provide continuing protection and enhancement of its coastal 
resources 

The LCP policies do not expressly authorize non-resource dependent uses nor any other 
uses within rare plant ESHA.  The fact that the LCP policies do not specifically state what 
uses are allowed within rare plant ESHA does not mean the policy is intended to relax the 
restriction of Section 30240(a) of the Coastal Act that limits uses in habitat areas to those 
dependent on habitat resources. An LCP policy that allowed non-resource dependent uses 
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in rare plant ESHA would be inconsistent with and directly conflict with Section 30240(a). 
Moreover, the provisions in the LCP concerning permissible development in habitat areas 
are not incompatible with the restrictions in Section 30240(a). These provisions refer 
generally to maintaining minimum buffers between development and ESHA, which is not 
inconsistent with restricting development within rare plant ESHA to resource dependent 
uses. Therefore, the Commission finds that the Mendocino County LCP policies governing 
rare plant habitat areas restrict development to resource dependent uses that do not 
significantly disrupt habitat values. 

Nonetheless, even if a residential development was considered an allowable use in a rare 
plant buffer, LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4) require permitted 
development within an ESHA buffer to comply with several standards. These standards 
include that structures be allowed within a buffer area only if there is no other feasible site 
available on the parcel, and that the development be sited and designed to prevent impacts 
that would significantly degrade the ESHA. The County’s findings do not analyze 
alternative sites or project designs or demonstrate that the project as approved was sited 
and designed on the 23-acre parcel in a manner that would best protect the rare plant 
ESHA. 

Therefore, because ESHA buffers are not allowed to be reduced to less than 50 feet, and 
because development is allowed within a buffer area only if it is demonstrated that there is 
no other feasible site available on the parcel, the Commission finds that the appeal raises a 
substantial issue regarding consistency of the approved development with the ESHA buffer 
policies of the certified LCP, including, but not limited to, LUP Policies 3.1-7 and 3.1-32 
and CZC Section 20.496.020. 

Summary of Findings: 
The Commission finds that the appeal raises a substantial issue with respect to 
conformance of the County-approved land division development with LCP policies 
relating to protection of environmentally sensitive habitat areas (ESHAs). The Commission 
finds a substantial issue exists, because (1) the County has not adopted findings that 
provide factual and legal support for determining that no ESHA exists on the property; (2) 
the County approved a development for a non-allowable use in ESHA and ESHA buffers 
without adequate factual or legal findings that justify the action; (3) the County approved a 
land division that does not provide for a minimum 50-foot buffer between the development 
and the rare plant ESHA that exists on the site without addressing the consistency of the 
project with the ESHA buffer requirements of LUP Policies 3.1-7 and 3.1-32, and CZC 
Section 20.496.020, including how a buffer that is less than the minimum of 50 feet is 
allowable under the LCP; (4) the land division as approved does not appear to retain the 
widest and most protective ESHA buffer zone feasible; (5) the County approval does not 
adequately demonstrate that the land division will not have significant adverse effects, 
either individually or cumulatively, on ESHAs; (6) the County has not demonstrated there 
is not a feasible less environmentally damaging alternative to locating the development 
within the ESHA (including the no-project alternative), inconsistent with the ESHA 
protection provisions of the certified LCP including, but not limited to, LUP Policies 3.1-7 
and 3.1-32, and CZC Section 20.496.020. 
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Information Needed for De Novo Review of Application 
Section 30621 of the Coastal Act instructs the Commission to provide for a de novo 
hearing on all appeals where it has determined that a substantial issue exists with respect to 
the grounds on which an appeal has been filed.  If the Commission finds substantial issue 
as recommended above, staff also recommends that the Commission continue the de novo 
hearing to a subsequent date.  The de novo portion of the appeal must be continued because 
the Commission does not have sufficient information to determine what, if any, 
development can be approved, consistent with the certified LCP. 

Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission had not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP. After the 
appeal was filed on December 21, 2009, Commission staff prepared a staff report that 
requested three items (described below) from the applicant that were necessary to evaluate 
the development: (1) Alternatives Analysis for the Subdivision; (2) Alternatives Analysis 
for Proposed Wetland and Riparian Habitat Impacts; and (3) Botanical Analysis 
Addressing the Presence of “Pygmy Vegetation” and Different Vegetation Types on the 
Property. While the applicants have provided some of the information originally identified 
in the December 23, 2009 staff report, the applicants’ submittals do not entirely address the 
information that Commission staff requested. 

Following is a discussion of the information needed to evaluate the development, including 
updates following site visits and receipt of some submitted information. 

1. Alternatives Analysis for the Subdivision 
As discussed above, the appeal raises a substantial issue regarding consistency of the 
approved subdivision with LUP Policy 3.1-32, which requires that land divisions not be 
permitted if any parcel being created (1) is entirely within an ESHA, or (2) does not have 
an adequate building site which would allow for the development of the building site 
consistent with the ESHA buffer policies of the LCP. Thus, the Commission needs to 
receive an alternatives analysis that addresses alternative subdivision configurations which 
comply with the Policy 3.1-32.  Specifically, for each alternative examined, the analysis 
should (1) describe what percentage of each parcel being created is occupied by ESHA 
(including the 100-foot ESHA buffer zone around each identified ESHA); and (2) identify 
an adequate building site(s) on each proposed new parcel which would allow for the 
development of the building site(s) (including all necessary development associated with a 
residence such as septic fields, driveway turnaround areas, vegetation maintenance zones 
for fire-safety purposes, etc.) consistent with the ESHA buffer policies of the LCP.  

On July 29, 2010, Commission staff received a submittal from the botanical consultant that 
identifies a potential building site and driveway on the currently undeveloped proposed 
Parcel 2 and that connects to the formerly used logging road (that serves to access 
proposed Parcel 2 from Gordon Lane). While the identified alternative building site and 
driveway are located outside ESHA and ESHA buffers, the road that accesses this site still 
encroaches within (and apparently displaces) ESHA and ESHA buffers, including rare 
plant and riparian ESHA and possibly wetland ESHA. Therefore, the alternatives analysis 
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should identify additional building sites (in addition to the no-project alternative) using the 
criteria described above that also avoid ESHA or ESHA buffers along any access road that 
must connect to the building sites.  

2. Alternatives Analysis for Proposed Wetland and Riparian Habitat Impacts 
The County findings discuss the existing old logging road on the property and the need for 
road improvements to convert the formerly used road to a driveway for the future 
residential development on proposed Parcel 2.  The certified LCP provides for “road 
crossings” to be developed within riparian areas provided that no less environmentally 
damaging alternative route is feasible and provided that the development will not degrade 
the area or diminish its value as a natural resource. Thus, an alternatives analysis must be 
provided that addresses different access alternatives for the site (including alternatives that 
avoid access through riparian habitat and the “no project” alternative), a detailed 
description of what access improvements would be needed for each alternative (e.g., 
amount of grading and filling, proposed watercourse crossing plans, drainage control 
measures, etc.), an analysis of riparian and wetland impacts associated with each 
alternative (e.g., amount of vegetation requiring removal, amount of wetland dredging 
and/or filling, etc.), and mitigation measures proposed for each alternative to minimize 
impacts to water quality, natural resources, and sensitive habitats. 

While the Commission did receive on October 17, 2011 site plans detailing the proposed 
conversion of the formerly used logging road into a driveway that depict details related to 
grading, rocking, culvert installation, streambed alterations, and placement of asphalt 
concrete, Commission staff has not yet received an analysis that evaluates different access 
alternatives (including alternatives that avoid access through riparian habitat and the “no 
project” alternative). Furthermore, the Commission has not yet received any of the 
following as previously requested: a detailed description of what access improvements 
would be needed for each alternative (e.g., amount of grading and filling, proposed 
watercourse crossing plans, drainage control measures, etc.), an analysis of riparian and 
wetland impacts associated with each alternative (e.g., amount of vegetation requiring 
removal, amount of wetland dredging and/or filling, etc.), and mitigation measures 
proposed for each alternative to minimize impacts to water quality, natural resources, and 
sensitive habitats. Therefore, the applicant must submit these items prior to de novo  
review of the project. 

3. Botanical Analysis Addressing the Presence of “Pygmy Vegetation” and 
Different Vegetation Types on the Property  

The County findings quote from the botanical report prepared by the applicants’ consultant 
stating that “pygmy habitat” is not present on the subject property. However, no 
explanation for the basis of that conclusion is given.  As “pygmy vegetation” is listed in 
CZC Sections 20.308.040 and 20.496.010 as a type of ESHA, the Commission needs to 
understand whether or not this type of habitat is present in the area, and if so, how the 
proposed land division may affect it. Therefore, a detailed botanical analysis must be 
provided that addresses the presence of “pygmy vegetation” on the subject property, where 
such vegetation is located on and/or in the vicinity of the subject property, and the basis for 
the conclusions reached. 
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In addition, as discussed previously, the project raises a substantial issue of conformance 
with the policies of the LCP regarding the protection of environmentally sensitive habitat 
areas (ESHA), as (1) it is unclear why areas containing California sedge and/or Mendocino 
cypress were excluded from ESHA designation; (2) the fine-scale map included in the 
County staff report that depicts ESHA features does not appear to designate minimum 50-
foot buffers around any ESHA; and (3) it appeared during site visits by Commission staff 
that wetland features occur within and adjacent to the abandoned logging road proposed 
for conversion to a residential driveway as access to the County-approved Parcel 2. In 
addition, it appears that no surveys have been conducted for the special-status northern red-
legged frog (Rana aurora aurora), although suitable habitat for this species exists on site. 
Lastly, during recent review of the June 2008 floristic survey that was prepared by the 
consulting botanist and received as part of the local record, Commission staff observed that 
another rare plant, swamp harebell (Campanula californica) was identified in the CA 
Natural Diversity Database as occurring in the immediate vicinity (the botanist’s submitted 
map shows the labeling of swamp harebell located in the middle of the subject parcel), 
however the plant was not included in the botanist’s plant scoping list. 

Therefore, to determine the presence and extent of all potential sensitive plant community 
and wetland and riparian habitat at and adjacent to the project site, a current biological 
survey and wetland delineation prepared consistent with Section 20.532.060 of the Coastal 
Zoning Ordinance should be provided. The survey and delineation should be prepared by a 
qualified biologist and should include, but not be limited to: (1) a map of all 
environmentally sensitive habitat areas (ESHA) identified by the survey that is broad 
enough to include a detailed description of all of the existing vegetation types and soil 
types on the property in addition to all species for which suitable habitat exists on site 
(including, but not limited to swamp harebell and northern red-legged frog); (2) a mapped 
delineation of all Coastal Commission-jurisdictional wetland and riparian features at a 
legible scale (typically 1 inch = 200 feet as per CZC Section 20.532.060) that includes all 
proposed developments superimposed on the map;  and (3) copies of all original wetland 
delineation data forms completed in the field. Each environmentally sensitive habitat area 
identified should be described in detail and depicted on an ESHA map prepared for the 
subject site at a minimum size of 11 inches by 17 inches. Additionally, significant site 
features also should be shown in relation to the mapped vegetation and ESHA types 
including existing roads and development, existing and proposed property lines, 100-foot 
ESHA buffer boundaries, proposed future road improvement footprints and 
“Hammerhead-T” turnaround areas, and proposed future residential development areas and 
areas subject to associated CalFire (Department of Forestry and Fire Protection) and 
County Fire District fire regulations, including fire-safety vegetation maintenance zones. 

To date, Commission staff has only received the logging road improvement plans that 
depict the road improvement footprints; however, the other items described above must 
still be provided.  
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4. Submittal of Permit Evidence for Previous Road Development and Driveway 

Fill 
As described above, questions remain with regards to the formerly used logging road and 
whether the development of the formerly used logging road and related timber activity 
were ever conducted with the benefit of a permit. Upon request by Commission staff of the 
coastal development- and possible timber harvest- permit history for these allegedly 
timber-harvest related activities, the applicants submitted information received at the 
Commission office on October 17, 2011 that includes analysis of the abandoned logging 
road history prepared by Professional Geologist Elias Steinbuck and dated December 20, 
2010 (Exhibit 8). The analysis includes aerial imagery review from 1947; 1963; 1980; 
1988; 1996; and 2000. The analysis indicated the following: 

No evidence of road construction or timber harvesting planning was found in the public 
files, indicating the road may have been constructed prior to the advent of the 1973 
forest practice rules. The first appearance of the project road on the 1980 aerial photos 
also suggests that original construction was likely in the late 1960’s- early 1970’s time 
period. The early 1990’s harvesting, which included grading open and using the project 
road from Gordon Lane down to Beal Creek, appears to have been conducted for sun 
improvement as the harvest was limited to a relatively small area immediately below 
the residence. Additionally, grading of fill material to level an area for a horse corral 
near the garage along Gordon Lane was evident in the early 1990’s. This area is 
characterized by ~ 8 feet of fill... 

Upon receipt of the aerial analysis of previous land use, Commission staff was able to 
narrow their research of historic timber activity on the site to the time period between 1976 
(prior to coastal development permit requirements for sites greater than 1,000 yards from 
the sea) and 1980, to determine whether historic activity occurred prior to current 
permitting requirements. Commission staff accessed imagery that was flown for the 
Coastal Commission (Flight 77-002) and taken on Jan. 4, 1977,7 and obtained and 
reviewed the 1980 aerial imagery8 referenced in the Geologist’s report. As described by 
the Geologist, the project road is apparent in the 1980 imagery; however, this feature is not 
apparent in the 1977 imagery. Furthermore, while the 1990’s activity described as 
harvesting, grading, and placement of fill occurred in a relatively small area (the Geologist 
report later describes that the activity appears on a 1996 aerial “on a ~2 acre area”) and 
while exemptions exist for timber harvest permits on areas less than 3 acres, an exemption 
for a timber harvest plan would nonetheless still require a coastal development permit for 
development activities not governed by the timber harvest plan including but not limited to 
the harvesting, grading, and placement of fill. Therefore, a question remains whether the 
formerly used road feature was created without the benefit of permits and whether a 
violation exists that must be rectified. 

As indicated previously, there is no evidence of a permit on file for previous road 
construction or fill activities. Therefore, the coastal development permit history for these 
previous roadway construction and fill activities must be provided. The Commission 

                                                 
7 NASA-U2 Flight 77-002, Frame number 062 Taken Jan. 4, 1977, original scale 1:32,500. 
8 Flight CDF-ALL-UK, Frames 6 and 7, black-and-white, 1:20,000 
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cannot approve new development that is functionally dependent on unauthorized 
development. Instead, if evidence is not available that demonstrates authorization for 
previous fill activities, or if timber harvest and road-building activities were conducted 
without the benefit of a permit, removal of fill and restoration of habitat as part of the 
revised application de novo may be necessary to achieve compliance with coastal 
development permit requirements. 

Without the above information, the Commission cannot reach a final determination 
concerning the project’s consistency with the policies of the LCP.  Therefore, before the 
Commission can act on the proposed project de novo, the applicant must submit the above-
identified information. 

 
APPENDICES 
APPENDIX A:  Commission’s Appeal Jurisdiction Over Project  
APPENDIX B:  Excerpts from the Mendocino County Local Coastal Program 
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EXHIBITS 
1. Regional Location Map 
2. Vicinity Map 
3. Approved Subdivision Map 
4. Rare Plant Location Map 
5. Botanical Mitigation Measures 
6. Appeal 
7. Notice of Final Local Action and Findings for Approval 
8. Correspondence from Applicants 
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APPENDIX A 
 

COMMISSION’S APPEAL JURISDICTION OVER THE PROJECT 
 
On November 19, 2009, the Mendocino County Planning Commission conditionally 
approved Coastal Development Minor Subdivision Permit #CDMS 23-2008 for the minor 
subdivision of an approximately 22.82-acre parcel to create two parcels of approximately 
10.9 acres and 11.93 acres in size. The approved permit imposed 33 special conditions. 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). Section 30603 states that an action 
taken by a local government on a coastal development permit application may be appealed 
to the Commission for certain kinds of developments, including developments located 
within certain geographic appeal areas, such as those located between the sea and the first 
public road paralleling the sea, or within three hundred feet of the inland extent of any 
beach, or of the mean high tide line of the sea where there is no beach, or within one 
hundred feet of any wetland or stream, or within three hundred feet of the top of the 
seaward face of any coastal bluff, or those located in a sensitive coastal resource area, such 
as designated “special communities.”  Furthermore, developments approved by counties 
may be appealed if they are not designated the “principal permitted use" under the certified 
LCP.  Finally, developments which constitute major public works or major energy 
facilities may be appealed, whether approved or denied by the city or county.  The grounds 
for an appeal are limited to an allegation that the development does not conform to the 
standards set forth in the certified local coastal program and, if the development is located 
between the first public road and the sea, the public access policies set forth in the Coastal 
Act. 
 
The subject development is appealable to the Commission pursuant to Section 30603 of the 
Coastal Act because (1) the approved subdivision is a form of development that is not 
designated as a “principal permitted use” under the certified LCP, (2) the approved 
development is located within 100 feet of a wetland or stream (see below); and (3) the 
approved development is located within a sensitive coastal resource area pursuant to 
Section 30603(a)(3) of the Coastal Act (see below).   
 
The decision of the County Planning Commission was not appealed at the local level to the 
County Board of Supervisors.  The County then issued a Notice of Final Action, which 
was received at the Commission’s North Coast District Office on December 7, 2009 
(Exhibit No. 7).  Section 13573 of the Commission’s regulations allows for appeals of 
local approvals to be made directly to the Commission without first having exhausted all 
local appeals when, as here, the local jurisdiction charges an appeal fee for the filing and 
processing of local appeals. 
 
One appeal was filed from Commissioners Sara Wan and Patrick Kruer on December 21, 
2009 (Exhibit No. 6).  The appeal was filed with the Commission in a timely manner, 
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within 10 working days of receipt by the Commission of the County's Notice of Final 
Action on December 7, 2009 (Exhibit No. 7). 
 
The Approved Development is Located Within 100 Feet of a Wetland or Stream 
The County findings for approval of the subdivision development describe Beal Creek as 
bisecting approved Parcel 1.  An additional seasonal drainage runs parallel to the creek 
approximately 150 feet to the south within approved Parcel 1.  Moreover, a “spring area” is 
located to the north of Beal Creek within approved Parcel 1.  Therefore, as portions of the 
approved development are located within 100 feet of a wetland or stream, the subject 
development is appealable to the Commission pursuant to Section 30603 of the Coastal 
Act. 
 
The Approved Development is Located Within a Sensitive Coastal Resource Area 
Section 30116 of the Coastal Act defines “Sensitive Coastal Resource Areas” as follows: 

"Sensitive coastal resource areas" means those identifiable and geographically bounded 
land and water areas within the coastal zone of vital interest and sensitivity.  “Sensitive 
coastal resource areas”  include the following: 
   (a) Special marine and land habitat areas, wetlands, lagoons, and estuaries as mapped 

and designated in Part 4 of the coastal plan. 
   (b) Areas possessing significant recreational value. 
   (c) Highly scenic areas. (emphasis added) 
   (d) Archaeological sites referenced in the California Coastline and Recreation Plan or 

as designated by the State Historic Preservation Officer. 
   (e) Special communities or neighborhoods which are significant visitor destination 

areas. 
   (f) Areas that provide existing coastal housing or recreational opportunities for low- and 

moderate-income persons. 
   (g) Areas where divisions of land could substantially impair or restrict coastal access. 

 
Section 30502 of the Coastal Act indicates that sensitive coastal resource areas are areas 
within the coastal zone where the protection of coastal resources and public access 
requires, in addition to the review and approval of zoning ordinances, the review and 
approval by the Commission of other implementing actions to protect coastal resources. 
Sensitive coastal resource areas (SCRAs) can be designated either by the Commission 
pursuant to Section 30502 of the Coastal Act, or by local government by including such a 
designation in its Local Coastal Program (LCP).  
 
Section 30502 directs the Commission to designate SCRAs not later than September 1, 
1977, pursuant to a report which must contain the following information: 

(1) A description of the coastal resources to be protected and the reasons why the area has 
been designated as a sensitive coastal resource area; 
(2) A specific determination that the designated area is of regional or statewide 
significance; 
(3) A specific list of significant adverse impacts that could result from development where 
zoning regulations alone may not adequately protect coastal resources or access; 
(4) A map of the area indicating its size and location. 
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The Commission did not ultimately designate SCRAs or make recommendations to the 
Legislature, as contemplated by Section 30502 and 30502.5.  Because it did not designate 
SCRAs, the Commission does not have the authority to require local governments to adopt 
such additional implementing actions.  Nothing in Sections 30502 or 30502.5, however, 
overrides other provisions in the Coastal Act that assign primary responsibility to local 
governments for determining the contents of LCPs and that authorize local governments to 
take actions that are more protective of coastal resources than required by the Coastal Act.  
Such Coastal Act provisions support the position that the Commission does not have the 
exclusive authority to designate SCRAs.  In 1977, the Attorney General’s Office advised 
the Commission that if the Commission decided not to designate SCRAs, local government 
approvals of development located in SCRAs delineated in LCPs would nonetheless be 
appealable to the Commission. 
 
The ability of local governments to designate SCRAs in LCPs is further supported by the 
legislative history of changes to Section 30603.  In 1982, after the 1978 deadline for the 
Commission to designate SCRAs, the Legislature amended the provisions of Section 
30603 that relate to appeals of development located in SCRAs.  (Cal. Stats. 1982, c. 43, 
sec. 19 (AB 321 - Hannigan).  The Legislature's 1982 revisions to the SCRA appeal 
process demonstrate that the Commission's decision not to designate SCRAs did not have 
the effect of preventing local governments from designating SCRAs through the LCP 
process.  If the Commission's decision not to designate SCRAs rendered the Coastal Act 
provisions that relate to SCRAs moot, the Legislature's action in 1982 would have been a 
futile and meaningless exercise. Instead, by deliberately refining the SCRA appeal process, 
the Legislature confirmed that local governments continue to have the authority to 
designate SCRAs.  
 
Although a city or county is not required to designate SCRAs in their LCP, at least four 
local governments have chosen to do so.  The Commission has certified LCPs that contain 
SCRA designations from the City of Grover Beach (1982), San Luis Obispo County 
(1987), the City of Dana Point (1989) and the segment of Mendocino County’s LCP that 
covers areas outside of the town of Mendocino (1992). 
 
Designation of SCRAs in this manner is consistent with the reservation of local authority, 
under Section 30005, to enact certain regulations more protective of coastal resources than 
what is required by the Act. As noted above, the Coastal Act does not require local 
governments to designate SCRAs, but local governments are allowed to designate such 
areas. 
 
The appeal of Mendocino County Coastal Development Permit CDMS No. 23-2008 was 
accepted by the Commission in part, on the basis that the project site is located in a 
sensitive coastal resource area designated by Mendocino County and certified by the 
Commission when the County’s LCP was certified in 1992. 
 
The applicable designation of sensitive coastal resource areas was accomplished in the 
LCP by defining sensitive coastal resource areas within the LCP to include “highly scenic 
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areas,” and by mapping specific geographic areas on the certified Land Use Maps as 
“highly scenic.”  Chapter 5 of the Mendocino County General Plan Coastal Element (the 
certified Land Use Plan) and Division II of Title 20, Section 20.308.105(6) of the 
Mendocino County Coastal Zoning Code (CZC), both define “Sensitive Coastal Resource 
Areas” to mean “those identifiable and geographically bounded land and water areas 
within the coastal zone of vital interest and sensitivity.”  Subparts (c) of these sections 
include “highly scenic areas.”  This definition closely parallels the definition of SCRA 
contained in Section 30116 of the Coastal Act.  Mendocino LUP Policy 3.5 defines highly 
scenic areas to include, in applicable part, “those [areas] identified on the Land Use Maps 
as they are adopted.”  Adopted Land Use Map No. 18 designates the area inclusive of the 
site that is the subject of Mendocino County CDP No. 57-2008 as highly scenic.  
Therefore, it is clear that by defining sensitive coastal resource areas to include highly 
scenic areas, and by then mapping designated highly scenic areas on the adopted Land Use 
Maps, the County intended that highly scenic areas be considered sensitive coastal 
resource areas.   
 
Section 30603 of the Coastal Act states that “after certification of its local coastal 
program, an action taken by a local government on a coastal development permit may be 
appealed to the Commission…”  Included in the list of appealable developments are 
developments approved within sensitive coastal resource areas.  Additionally, Division II 
of Title 20, Section 20.544.020(B)(6) of the certified Mendocino County Coastal Zoning 
Code specifically includes developments approved “located in a sensitive coastal resource 
area” as among the types of developments appealable to the Coastal Commission. 
 
Therefore, for all of the above reasons, the Commission finds that as (1) highly scenic 
areas are designated and mapped in the certified LCP as a sensitive coastal resource area, 
and (2) approved development located in a sensitive coastal resource area is specifically 
included among the types of development appealable to the Commission in the certified 
LCP, Mendocino County’s approval of local  CDP No. CDMS 23-2008 is appealable to 
the Commission under Section 30603(a)(3) of the Coastal Act and Section 
20.544.020(B)(6) of the certified Mendocino County Coastal Zoning Code.   
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APPENDIX B 
 

EXCERPTS FROM THE MENDOCINO COUNTY CERTIFIED LCP 
 
Environmentally Sensitive Habitat Areas (ESHA) are defined in Section 3.1 of the 
Mendocino County Land Use Plan (LUP) as follows: 

Any areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could be easily 
disturbed or degraded by human activities and developments. 

 

Coastal Zoning Code (CZC) Section 20.308.040  “Definitions (E)” defines ESHA as 
follows (emphasis added): 

“Environmentally Sensitive Habitat Area” means any areas in which plant or animal life 
or their habitats are either rare or especially valuable because of their special nature or 
role in an ecosystem and which could be easily disturbed or degraded by human activities 
and developments.  In Mendocino County, environmentally sensitive habitat areas include, 
but are not limited to: anadromous fish streams, sand dunes, rookeries and marine 
mammal haul-out areas, wetlands, riparian areas, areas of pygmy vegetation that contain 
species of rare or endangered plants, and habitats of rare and endangered plants and 
animals. 

 
CZC Section 20.496.010 “Environmentally Sensitive Habitat and other Resource Areas—
Purpose” states the following (emphasis added): 

…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas 
of pygmy vegetation which contain species of rare or endangered plants and habitats of 
rare and endangered plants and animals. 

 
LUP Policy 3.1-7 states the following (emphasis added): 

A buffer area shall be established adjacent to all environmentally sensitive habitat areas. 
The purpose of this buffer area shall be to provide for a sufficient area to protect the 
environmentally sensitive habitat from significant degradation resulting from future 
developments. The width of the buffer area shall be a minimum of 100 feet, unless an 
applicant can demonstrate, after consultation and agreement with the California 
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary to 
protect the resources of that particular habitat area and the adjacent upland transitional 
habitat function of the buffer from possible significant disruption caused by the proposed 
development. The buffer area shall be measured from the outside edge of the 
environmentally sensitive habitat areas and shall not be less than 50 feet in width. New 
land division shall not be allowed which will create new parcels entirely within a buffer 
area.  Developments permitted within a buffer area shall generally be the same as those 
uses permitted in the adjacent environmentally sensitive habitat area and must comply at a 
minimum with each of the following standards:  

1. It shall be sited and designed to prevent impacts which would significantly degrade 
such areas;  



APPEAL NO. A-1-MEN-09-051 
Yasskin & Dakers and Drake & Graham 
Page 23 
 

2. It shall be compatible with the continuance of such habitat areas by maintaining their 
functional capacity and their ability to be self-sustaining and to maintain natural 
species diversity; and  

3. Structures will be allowed within the buffer area only if there is no other feasible site 
available on the parcel. Mitigation measures, such as planting riparian vegetation, 
shall be required to replace the protective values of the buffer area on the parcel, at a 
minimum ratio of 1:1, which are lost as a result of development under this solution. 
 

LUP Policy 3.1-32 states the following (emphasis added): 

Land divisions, including lot line adjustments which are located within Environmentally 
Sensitive Habitat Area boundaries (which are shown on the Land Use Maps, and subject to 
Policy 3.1-1), will not be permitted if: (1) any parcel being created is entirely within an 
Environmentally Sensitive Habitat Area; or (2) if any parcel being created does not have 
an adequate building site which would allow for the development of the building site 
consistent with Policy 3.1-7. 

 
CZC Section 20.496.020 “Environmentally Sensitive Habitat and other Resource Areas—
Development Criteria” states the following (emphasis added): 

(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally 
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient 
area to protect the environmentally sensitive habitat from degradation resulting from 
future developments and shall be compatible with the continuance of such habitat areas. 

(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet, 
unless an applicant can demonstrate, after consultation and agreement with the 
California Department of Fish and Game, and County Planning staff, that one hundred 
(100) feet is not necessary to protect the resources of that particular habitat area from 
possible significant disruption caused by the proposed development. The buffer area 
shall be measured from the outside edge of the Environmentally Sensitive Habitat 
Areas and shall not be less than fifty (50) feet in width. New land division shall not be 
allowed which will create new parcels entirely within a buffer area. Developments 
permitted within a buffer area shall generally be the same as those uses permitted in 
the adjacent Environmentally Sensitive Habitat Area. 
 
Standards for determining the appropriate width of the buffer area are as follows: 

(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland, 
stream, or riparian habitat area vary in the degree to which they are functionally 
related to these habitat areas. Functional relationships may exist if species 
associated with such areas spend a significant portion of their life cycle on 
adjacent lands. The degree of significance depends upon the habitat requirements 
of the species in the habitat area (e.g., nesting, feeding, breeding, or resting). 

Where a significant functional relationship exists, the land supporting this 
relationship shall also be considered to be part of the ESHA, and the buffer zone 
shall be measured from the edge of these lands and be sufficiently wide to protect 
these functional relationships. Where no significant functional relationships exist, 
the buffer shall be measured from the edge of the wetland, stream, or riparian 
habitat that is adjacent to the proposed development. 
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(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be 
based, in part, on the distance necessary to ensure that the most sensitive species 
of plants and animals will not be disturbed significantly by the permitted 
development. Such a determination shall be based on the following after 
consultation with the Department of Fish and Game or others with similar 
expertise: 

(i) Nesting, feeding, breeding, resting, or other habitat requirements of both 
resident and migratory fish and wildlife species; 

(ii) An assessment of the short-term and long-term adaptability of various 
species to human disturbance; 

(iii) An assessment of the impact and activity levels of the proposed 
development on the resource. 

(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be based, 
in part, on an assessment of the slope, soils, impervious surface coverage, runoff 
characteristics, and vegetative cover of the parcel and to what degree the 
development will change the potential for erosion. A sufficient buffer to allow for 
the interception of any additional material eroded as a result of the proposed 
development should be provided. 

(d) Use of Natural Topographic Features to Locate Development. Hills and bluffs 
adjacent to ESHA's shall be used, where feasible, to buffer habitat areas. Where 
otherwise permitted, development should be located on the sides of hills away from 
ESHA's. Similarly, bluff faces should not be developed, but shall be included in the 
buffer zone. 

(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features 
(e.g., roads and dikes) shall be used, where feasible, to buffer habitat areas. Where 
feasible, development shall be located on the side of roads, dikes, irrigation 
canals, flood control channels, etc., away from the ESHA. 

(f) Lot Configuration and Location of Existing Development. Where an existing 
subdivision or other development is largely built-out and the buildings are a 
uniform distance from a habitat area, at least that same distance shall be required 
as a buffer zone for any new development permitted. However, if that distance is 
less than one hundred (100) feet, additional mitigation measures (e.g., planting of 
native vegetation) shall be provided to ensure additional protection. Where 
development is proposed in an area that is largely undeveloped, the widest and 
most protective buffer zone feasible shall be required. 

(g) Type and Scale of Development Proposed. The type and scale of the proposed 
development will, to a large degree, determine the size of the buffer zone necessary 
to protect the ESHA. Such evaluations shall be made on a case-by-case basis 
depending upon the resources involved, the degree to which adjacent lands are 
already developed, and the type of development already existing in the area… 

(2) Configuration. The buffer area shall be measured from the nearest outside edge of 
the ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream 
from the landward edge of riparian vegetation or the top of the bluff). 

(3) Land Division. New subdivisions or boundary line adjustments shall not be 
allowed which will create or provide for new parcels entirely within a buffer area. 
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(4) Permitted Development. Development permitted within the buffer area shall 
comply at a minimum with the following standards: 

(a) Development shall be compatible with the continuance of the adjacent habitat 
area by maintaining the functional capacity, their ability to be self-sustaining and 
maintain natural species diversity. 

(b) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. 

(c) Development shall be sited and designed to prevent impacts which would 
degrade adjacent habitat areas. The determination of the best site shall include 
consideration of drainage, access, soil type, vegetation, hydrological 
characteristics, elevation, topography, and distance from natural stream channels.  
The term "best site" shall be defined as the site having the least impact on the 
maintenance of the biological and physical integrity of the buffer strip or critical 
habitat protection area and on the maintenance of the hydrologic capacity of these 
areas to pass a one hundred (100) year flood without increased damage to the 
coastal zone natural environment or human systems. 

(d) Development shall be compatible with the continuance of such habitat areas by 
maintaining their functional capacity and their ability to be self-sustaining and to 
maintain natural species diversity. 

(e) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. Mitigation measures, such as planting 
riparian vegetation, shall be required to replace the protective values of the buffer 
area on the parcel, at a minimum ratio of 1:1, which are lost as a result of 
development under this solution. 

(f) Development shall minimize the following: impervious surfaces, removal of 
vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air 
pollution, and human intrusion into the wetland and minimize alteration of natural 
landforms. 

(g) Where riparian vegetation is lost due to development, such vegetation shall be 
replaced at a minimum ratio of one to one (1:1) to restore the protective values of 
the buffer area. 

(h) Aboveground structures shall allow peak surface water flows from a one 
hundred (100) year flood to pass with no significant impediment. 

(i) Hydraulic capacity, subsurface flow patterns, biological diversity, and/or 
biological or hydrological processes, either terrestrial or aquatic, shall be 
protected. 

(j) Priority for drainage conveyance from a development site shall be through the 
natural stream environment zones, if any exist, in the development area. In the 
drainage system design report or development plan, the capacity of natural stream 
environment zones to convey runoff from the completed development shall be 
evaluated and integrated with the drainage system wherever possible. No structure 
shall interrupt the flow of groundwater within a buffer strip. Foundations shall be 
situated with the long axis of interrupted impermeable vertical surfaces oriented 
parallel to the groundwater flow direction. Piers may be allowed on a case by case 
basis. 
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(k) If findings are made that the effects of developing an ESHA buffer area may 
result in significant adverse impacts to the ESHA, mitigation measures will be 
required as a condition of project approval. Noise barriers, buffer areas in 
permanent open space, land dedication for erosion control, and wetland 
restoration, including off-site drainage improvements, may be required as 
mitigation measures for developments adjacent to environmentally sensitive 
habitats. (Ord. No. 3785 (part), adopted 1991) 

 






























































































































































