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Amend Special Condition 12 (Public View Corridor) of CDP No.
4-00-057 and amend Special Condition 6 (Public View Corridor)
of CDP No. 4-01-100 to delete their requirements that twenty
percent of the width of the site covered by each permit be
maintained as a view corridor, and substitute requirement for the
dedication in fee of an off-site view corridor parcel that is at

least twenty-five percent wider and for a monetary contribution
to the City of Malibu towards the development of Legacy Park.

SUMMARY OF STAFF RECOMMENDATION

Staff recommends approval of the proposed amendments with two (2) special conditions.

The standard of review for the proposed amendments is the policies and provisions of the
certified City of Malibu Local Coastal Program (LCP). As conditioned, the proposed
amendments are consistent with all applicable policies of the Malibu certified LCP, as amended
by LCP Amendment No. 2-10, approved by the Commission, with suggested modifications, on
July 14, 2011, and effectively certified on January 11, 2012, prior to the Commission’s review of
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these amendment requests. Following is a summary of the main issues raised by the amendments
and how they are resolved by staff’s recommendations:

e Visual Resources. The proposed amendments to delete the requirement for twenty percent of
the width of the project site to be maintained as a view corridor and to substitute the
requirement for the dedication in fee of an off-site view corridor parcel would eliminate the
requirement for the provision of public views of the Pacific Ocean from Pacific Coast
Highway across the two project sites. To mitigate the loss of public views, the amended
permits would collectively require creation of one off-site view corridor parcel that will
provide for greater public benefit in the form of a wider coastal view than the aggregate of
what would otherwise have to be provided through the on-site view corridors on the two
subject project sites.

e Public Access and Recreation. The proposed amendments to allow for an off-site view
corridor also require that public access be allowed as a permitted use on the parcel, thus
providing a greater public access benefit than what would otherwise be provided through the
on-site view corridor. Further, the proposed monetary contribution would fund a significant
portion of the development of Legacy Park to expand and enhance recreational opportunities
and coastal access.

STAFF NOTE REGARDING JURSDICTION: Although the project sites are located in the
City of Malibu, an area with a certified LCP, the Commission retains authority over coastal
development permits issued by the Commission and is processing the subject amendment
requests because the proposed amendment involves modifying a specific permit condition of the
Commission-issued permits. Jurisdiction over consideration of CDP amendments is set forth in
Malibu LIP Section 13.12.2 (B)(2). However, the standard of review for the proposed
amendment is the policies and provisions of the certified Malibu Local Coastal Program (LCP).
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PROCEDURAL NOTE: The Commission’s regulations provide for referral of permit
amendment requests to the Commission if:

1) The Executive Director determines that the proposed amendment is a material change,
2) Objection is made to the Executive Director’s determination of immateriality, or

3) The proposed amendment affects conditions required for the purpose of protecting a
coastal resource or coastal access.

If the Executive Director determines that a proposed amendment is immaterial, but the applicant
or an objector so requests, the Commission shall make an independent determination as to
whether the proposed amendment is material. 14 Cal. Code of Regulations Section 13166. In this
case, the Executive Director has determined that the proposed amendment is a material change to
the project and has the potential to affect conditions required for the purpose of protecting a
coastal resource.

I. MOTION AND RESOLUTION

The staff recommends that the Commission adopt the following resolution:
Motion:

I move that the Commission approve the proposed amendments to Coastal
Development Permit Nos. 4-00-057 and 4-01-100 pursuant to the staff
recommendation.

Staff recommends a YES vote. Passage of this motion will result in approval of the amendments
as conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.

Resolution:

The Commission hereby approves the coastal development permit amendments on the
grounds that the development, as amended and subject to conditions, will be in
conformity with the policies of the City of Malibu Local Coastal Program. Approval of
the permits complies with the California Environmental Quality Act because either 1)
feasible mitigation measures and/or alternatives have been incorporated to substantially
lessen any significant adverse effects of the development on the environment, or 2) there
are no further feasible mitigation measures or alternatives that would substantially
lessen any significant adverse impacts of the development on the environment.

Il. STANDARD CONDITIONS

NOTE: All standard conditions attached to the previously approved permits 4-00-057 and 4-01-
100, as shown in the attached Appendix 2, shall remain in effect.
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I11. SPECIAL CONDITIONS

NOTE: Appendix 2, attached, includes all standard and special conditions that apply to coastal
development permits 4-00-057 and 4-01-100, as approved by the Commission in its original
action and modified and/or supplemented by all subsequent amendments, including the subject
amendments number 4-00-057-A3 and 4-01-100-A4. All of the Commission’s adopted special
conditions and any changes in the project description proposed by the applicant and approved by
the Commission in this or previous actions continue to apply in their most recently approved
form unless explicitly changed in this action. New conditions and modifications to existing
conditions imposed in this action are shown in the following section. Within Appendix A,
changes to the previously approved special conditions are also shown in bold. This will result in
one set of adopted special conditions for each permit.

12. Special Condition No. 12 of CDP No. 4-00-057 (entitled “Public View Corridor”), shall
be modified as shown below (deletions shown as strikethrough and additions shown as
underline):

12. Public View Corridor

A. By acceptance of this coastal development permit amendment (4-00-057-A3), the
applicant agrees, on behalf of itself and its successors and assigns, to provide an off-site
view corridor parcel (the “View Parcel”) that the decision-maker finds to meet the following
criteria (see City of Malibu Local Implementation Plan Section 6.5(E)(2)(f)):

1. The proposed View Parcel is a beachfront parcel that affords public views of the

ocean and will provide public visual resource benefits that are greater than what
would otherwise be provided through an on-site view corridor;

2._The View Parcel is located adjacent to at least one publicly owned beachfront
parcel that also affords ocean views, which parcel was publicly owned as of
January 11, 2012, and, to the extent feasible, be located in the same geographic
portion of the City as the project site;

3. The off-site view corridor shall be provided across the entirety of the View Parcel
and shall be at least twenty-five (25) percent wider that the view corridor(s) that
otherwise would be required on the project site;

4. There are no geotechnical hazards or other constraints present on or near the View
Parcel that could otherwise render the View Parcel unsafe or unsuitable for the
development of a habitable structure or other primary use consistent with the
underlying zoning regulations. If the decision making body finds that the
proposed view corridor parcel is not suitable for the development of a habitable
structure or other primary use due to the presence of geotechnical hazards or other
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constraints, the proposed view corridor parcel shall be rejected as inadequate and
inconsistent with the intent of this provision.

5. Public viewing, public beach access and accessways shall be permitted uses on
the dedicated View Parcel. Any physical development of facilities or structures to
enhance public views or public access shall conform to the applicable standards,
provisions, and requirements of the Malibu LCP.

B. PRIOR TO ISSUANCE OF THIS PERMIT AMENDMENT (4-00-057-A3), the

applicant must provide evidence that the applicant has effectuated the provision of the off-
site view corridor on the View Parcel through completion of both of the following:

1) The recordation of an open space deed restriction, in a form and content acceptable to the
Commission’s Executive Director, across the entire View Parcel that restricts uses on the
parcel, in an enforceable manner, to: improvements necessary to provide for public view
enhancement, public beach access, and public beach accessway consistent with Malibu LIP
section 6.5(E)(2)(g)(1); construction and maintenance of roads, public accessways, and
utilities consistent with existing easements; and shoreline protection if necessary to protect
existing development. The deed restriction document shall be recorded free of prior liens and
encumbrances (other than existing easements for roads, trails, and utilities) which the
Executive Director determines may affect the interest being conveyed, and shall run with the
land on behalf of the people of the State of California, binding all successors and assigns.
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2) The dedication of the entire property, in fee title, to a public agency acceptable to the
Executive Director after recordation of a deed restriction, which dedication has been recorded with
the Los Angeles County Recorder.

Special Condition No. 6 of CDP 4-01-101 (entitled “Public View Corridor”), shall be
modified as shown below (deletions shown as strikethreugh and additions shown as
underline):

6. Public View Corridor

A. By acceptance of this coastal development permit amendment (4-01-100-A4), the
applicant agrees, on behalf of itself and its successors and assigns, to provide an off-site
view corridor parcel (the “View Parcel”) that the decision-maker finds to meet the following
criteria (see City of Malibu Local Implementation Plan Section 6.5(E)(2)(f)):

1. The proposed off-site view corridor parcel (the “View Parcel”) is a beachfront

parcel that affords public views of the ocean and will provided public visual
resource benefits that are greater than what would otherwise be provided through
an on-site view corridor;

2.The View Parcel is located adjacent to at least one publicly owned beachfront
parcel that also affords ocean views, which parcel was publicly owned as of the
effective date of the Local Implementation Plan amendment that added Section
6.5(E)(2)(f), and, to the extent feasible, be located in the same geographic portion
of the City as the project site;

3. The off-site view corridor shall be provided across the entirety of the View Parcel
and shall be at least twenty-five (25) percent wider that the view corridor(s) that
otherwise would be required on the project site;

4.There are no geotechnical hazards or other constraints present on or near the View
Parcel unsafe or unsuitable for the development of a habitable structure or other
primary use consistent with the underlying zoning regulations. If the decision
making body finds that the proposed view corridor parcel is not suitable for the
development of a habitable structure or other primary use due to the presence of
geotechnical hazards or other constraints, the proposed view corridor parcel shall
be rejected as inadequate and inconsistent with the intent of this provision.

5. Public viewing, public beach access and accessways shall be permitted uses on the
dedicated View Parcel. Any physical development of facilities or structures to
enhance public views or public access shall conform to the applicable standards,
provisions, and requirements of the Malibu LCP.
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B. PRIOR TO ISSUANCE OF THIS PERMIT AMENDMENT (4-01-100-A4), the

applicant must provide evidence that the applicant has effectuated the provision of the off-
site view corridor through completion of both of the following:

1) The recordation of an open space deed restriction, in a form and content acceptable to the
Commission’s Executive Director, across the entire View Parcel that restricts uses on the
parcel, in an enforceable manner, to: improvements necessary to provide for public view
enhancement, public beach access, and public beach accessway consistent with Malibu LIP
section 6.5(E)(2)(g)(1); construction and maintenance of roads, public accessways, and
utilities consistent with existing easements; and shoreline protection if necessary to protect
existing development. The deed restriction document shall be recorded free of prior liens and
encumbrances (other than existing easements for roads, trails, and utilities) which the
Executive Director determines may affect the interest being conveyed, and shall run with the
land on behalf of the people of the State of California, binding all successors and assigns.

2) The dedication of the entire property, in fee title, to a public agency acceptable to the
Executive Director after recordation of a deed restriction, which dedication has been recorded with
the Los Angeles County Recorder.
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1IV. FINDINGS AND DECLARATIONS
The Commission hereby finds and declares:

A. AMENDMENT DESCRIPTION AND BACKGROUND

The applicant requests modifications to Special Condition 12 (Public View Corridor) of Coastal
Development Permit No. 4-00-057 and Special Condition 6 (Public View Corridor) of Coastal
Development Permit No. 4-01-100 to delete the requirements imposed by each of those
conditions that the permittees maintain twenty percent of the width of the sites covered by those
permits as view corridors, and substitute the requirement for the dedication in fee of a single,
combined, off-site view corridor parcel that is at least twenty-five percent wider and subject to
additional requirements provided for in Section 6.5(E)(2) of the Malibu Local Implementation
Plan. This off-site view corridor is proposed to mitigate the loss of public views resulting from
the deletion of the on-site public view corridors by providing a greater public benefit in the form
of coastal views and potential public access than what would otherwise be provided through the
on-site view corridors. To ensure that the applicant’s offer to provide for public views across the
entire mitigation site is implemented, these amendments involve changes to the permit condition
language to require the applicant to take specific steps and to provide evidence that the applicant
has established the off-site view corridor through the recordation of the open space deed
restriction and transfer of fee title to a public agency prior to the issuance of these permit
amendments. In addition, the applicant is also proposing to make a monetary contribution in the
amount of ($1,000,000) over three years to the City’s redevelopment of Legacy Park to assist in
providing additional off-site public visual resource, public access, and recreational benefits.

The project sites for the two subject CDP Amendments are contiguous beachfront properties.
The site that is the subject of Coastal Development Permit 4-00-057, known as 22310 and 22306
Pacific Coast Highway, is a 0.48-acre parcel (known as APN: 4452-001-021, previously known
as APN’s: 4452-001-013 & 4452-001-014) located on Carbon Beach between Pacific Coast
Highway and the Pacific Ocean and in an area characterized as a built-out portion of Malibu
consisting of residential development. The site is currently developed with a 5,425 sq. ft. single
family residence, 400 sg. ft. garage, driveway, privacy wall, 125 foot long bulkhead, 50 foot long
return wall, and septic system all constructed pursuant to the underlying coastal development
permit. The site that is the subject of Coastal Development Permit 4-01-100, known as 22258
Pacific Coast Highway, is a 0.21-acre parcel (known as 4451-006-012) located on Carbon Beach.
The site is currently developed with a 1,850 sg. ft. single family residence, 400 sq. ft. attached
garage, driveway and parking court, bulkhead and return wall, swimming pool, wood deck,
privacy wall and septic system all constructed pursuant to the underlying coastal development
permit and subsequent permit amendments. Additionally, there is unpermitted development
spanning across both properties consisting of a front yard concrete wall topped with wood
screening, two side yard gates and landscaping that are currently obstructing both public view
corridors that were required by both underlying coastal development permits.

The applicant is seeking authorization to retain this unpermitted development by applying for a
local government coastal development permit from the City of Malibu (CDP Application No. 07-
029) to provide after-the fact approval of the as-built front yard solid concrete wall topped with
wood screening, two side yard gates, and landscaping at 22310 and 22258 Pacific Coast
Highway. In addition, the local permit application proposes the demolition of a single family

9
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residence located at 19862 Pacific Coast Highway to create an off-site view corridor with a
visually permeable glass wall as mitigation for obstructing public view corridors at 22258 and
22310 Pacific Coast Highway required by previously issued CDPs 4-00-057 and 4-01-100. This
local permit was approved on December 2, 2008, with conditions imposed by the City to prevent
it from becoming effective until an LCP amendment to add a provision that would allow for
satisfaction of public view corridor requirements off-site were certified by the Coastal
Commission. The City also required that the applicant obtain an amendment to Coastal
Development Permit Nos. 4-00-057 and 4-01-100 to remove the on-site public view corridor
requirements (which are the subject of this permit amendment) prior to City CDP effectiveness.
However, this local permit was appealed by Coastal Commissioners Sara Wan and Mary
Shallenberger on January 15, 2009 (Appeal No. A-4-MAL-09-006) on the grounds that (1) the
project was found to be inconsistent with the on-site public view corridor requirements of
certified Malibu Land Use Plan (LUP) Section No. 6.18 and Local Implementation Plan (LIP)
Section No. 6.5(E)(2), which at the time did not permit off-site view corridors in lieu of on-site
view corridors and (2) for the City to have approved a coastal development permit concurrently
with an associated LCP amendment that was necessary to permit the CDP was necessarily
inconsistent with the certified Malibu LCP. More specifically, if an LCP amendment was
required, then clearly the project was not consistent with the policies and provisions of the
certified LCP, particularly with LUP Section 6.18 and LIP Section 6.5(E)(2). Furthermore, the
LCP amendment must be approved and certified by the Coastal Commission before being
effective. The applicant has submitted a CDP amendment application to the City of Malibu in
order to modify CDP 07-029 to bring the development into conformance with the certified LCP.

On July 14, 2011, the Commission approved City of Malibu’s proposed LCP Amendment 2-10
with suggested modifications to modify LUP Section No. 6.18 and LIP Section No. 6.5(E0(2)
(View Corridor Requirements) to allow for the option of providing off-site view corridors and
public benefits in lieu of the LCP required on-site view corridor. Specifically, the LCP
amendment allows the City to consider permitting an off-site view corridor in lieu of an on-site
view corridor where the off-site visual resource improvement will provide a greater public
benefit than what would otherwise be provided through the on-site view corridor. Notably, any
off-site visual resource benefit must span the entire width of a beachfront parcel and be at least-
five (25) percent wider than the view corridor or corridors that would otherwise be required on
the project site. The potential off-site view parcel shall be located adjacent to at least one
publicly owned beachfront parcel that affords ocean view and, to the extent feasible, be located
in the same geographic portion of the City as the project site. Any unimproved parcel to be used
as an off-site view corridor must otherwise be suitable for the development of a habitable
structure or other primary use in that there are no geotechnical hazards or other constraints
present that would render the parcel unsafe. In addition the substitution of an off-site view parcel
for a required on-site view corridor shall be effectuated by the recordation of an open space deed
restriction and transfer of the View Parcel in fee title to a public entity.

On November 14, 2011, the City’s Council accepted the Coastal Commission’s modifications in
full, and adopted the ordinance revising its LCP. Finally, on January 11, 2012, the Coastal
Commission confirmed that the City’s adoption of the LCP Amendment conformed with the
Coastal Commission’s actions and therefore, the LCP, as amended is now effectively certified.
As a result of the LCP Amendment effectiveness, the applicant is now processing these coastal
development permit amendments (4-00-057-A3 & 4-01-100-A4) to modify the Public View
Corridor Special Conditions to delete the requirement to maintain the on-site view corridors,

10
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including the execution and recordation of deed restrictions which provided that no less than
twenty percent of the lineal frontage of each project site shall be maintained as a view corridor,
and substitute the requirement for the dedication in fee of an off-site view corridor parcel that is
at least twenty-five percent wider and meets all the requirements in Section 6.5(E)(2) of the
Malibu LIP.

Off-Site View Corridor Parcel

The applicant has already identified a possible 60-foot wide off-site view corridor mitigation
parcel located at 19862 Pacific Coast Highway, Malibu that the applicant asserts can meet
all of the requirements of an off-site view corridor parcel in the Malibu LIP Section
6.5(E)(2). This proposed off-site view corridor parcel is currently owned by the applicant
and is currently developed with an existing single family residence. The applicant has
submitted a separate CDP application to the City of Malibu for the demolition of the
residence and removal of all existing development on the off-site view corridor parcel. In
this way, the site can be cleared before the open space deed restriction is recorded and the
site is dedicated in fee title to a public agency.

The proposed off-site view corridor would provide 60 feet of contiguous coastal views
through the demolition of an existing residence that obstructs all views of the ocean. This
off-site parcel would be immediately adjacent to a 65-foot wide parcel owned by the State
of California and is utilized by the California Department of Transportation (Caltrans) as an
ocean-front public viewing platform known as Vista Point. The applicant has approached
the Mountains Recreation and Conservation Authority (MRCA) about accepting the fee title
dedication of this off-site view corridor parcel once all approvals are obtained, the site is
cleared and an open space deed restriction has been recorded against the property’s title. At
its August 7, 2012 meeting, the MRCA governing board authorized its staff to accept the fee
title dedication.

B. PAST COMMISSION ACTION

Coastal Development Permit No. 4-00-057 (Morton) was approved by the Commission on
February 13, 2001 for the demolition of two existing single family residences and a 65 foot long
bulkhead; construction of a new 5,425 sq. ft. single family residence with an attached 400 sq. ft.
garage, driveway, privacy wall, 125 foot long bulkhead, and 50 foot long return wall; installation
of a new alternative septic system; and performance of approximately 350 cu. yds. of grading
(excavation). In addition, the project also includes an offer to dedicate a lateral public access
easement over the southern beachfront portion of the site as measured from the deck stringline to
the ambulatory mean high tide line and the reconstruction of an existing five foot wide public
sidewalk located between Pacific Coast Highway and the proposed development. Coastal
Development Permit No. 4-00-057 was approved with twelve (12) special conditions regarding
(1) geologic recommendations, (2) landscaping plans, (3) construction responsibilities (4) sign
restriction, (5) offer to dedicate lateral public access, (6) assumption of risk/shoreline protection,
(7) limited term for shoreline protection deed restriction, (8) drainage and polluted runoff
control, (9) required approvals, (10) construction of sidewalk, (11) removal of existing bulkhead,
and (12) public view corridor. One deed restriction was recorded against the subject property in

11
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compliance of the three conditions of approval that required a deed restriction, including a 5 foot
wide view and a 16 foot wide public view corridor on the subject property to satisfy special
condition No. 12 [Instrument Number 01-0771905, recorded May 4, 2001].

On August 8, 2001, Commission staff received Coastal Development Permit Amendment
application No. 4-00-057-A1 requesting to change the approved bulkhead from treated wood to
concrete by combining bulkhead and dwelling piles. On January 17, 2002, the permit amendment
application was withdrawn by the applicant. On April 17, 2009, Commission staff received a
second amendment request, Coastal Development Permit Amendment application No. 4-00-057-
A2, proposing to modify Special Condition 12 and related deed restriction to replace the on-site
view corridor dedication requirement with an off-site view corridor dedication requirement and
monetary contribution to the city’s development of Legacy Park which is similar to the permit
amendment that is the subject of this staff report. This permit amendment application was
determined by Commission staff to be inconsistent with the Malibu LCP and therefore to lessen
or avoid the intended effect of the permit, and pursuant to the requirements of Section 13166 of
the California Coastal Commission Regulations (Calif. Code of Regs., Title 14, Division 5.5),
the amendment application was rejected.

Coastal Development Permit No. 4-01-100 (Morton) was approved by the Commission on
December 11, 2001, for the demolition of an existing single family residence including decks,
fencing, paved areas and bulkhead; construct a new 24 ft. high, 1,175 sq. ft. single family
residence with 400 sq. ft. attached garage, driveway and parking court, bulkhead and return wall,
swimming pool, wood deck, and stairs, 6 ft. high stucco privacy wall, three 6 ft. high wrought
iron gates; install a secondary treatment septic system; and perform approximately 200 cu. yds.
of grading. In addition, the project also includes an offer to dedicate a lateral public access
easement over the southern beachfront portion of the site as measured from the deck dripline to
the ambulatory mean high tide line and the construction of a five foot wide public concrete
sidewalk located between Pacific Coast Highway and the proposed development. Coastal
Development Permit No. 4-01-100 was approved with thirteen (13) special conditions regarding
(1) geologic recommendations, (2) drainage and polluted runoff control plans, (3) landscaping
and erosion control plans (4) assumption of risk/shoreline protection, (5) offer to dedicate lateral
public access, (6) public view corridor, (7) removal of existing bulkhead, (8) limited term for
shoreline protection deed restriction, (9) construction of sidewalk, (10) pool drainage and
maintenance, (11) construction responsibilities, (12) public view corridor, and (13) revised plans.
One deed restriction was recorded against the subject property in compliance of the three
conditions of approval that required a deed restriction, including two 5 foot wide public view
corridors on the subject property to satisfy Special Condition No. 6 [Instrument Number 04-
0523901, recorded March 4, 2001].

On September 10, 2003, Commission staff approved Coastal Development Permit Amendment
No. 4-01-100-A1 requesting to amend permit to revise plans to increase 1% floor area from 650
sq. ft. to 850 sq. ft., increase 2™ floor area from 525 sq. ft. to 1,000 sq. ft., increase pool size,
decrease paved area from 2,118 to 1,613 sq. ft., and install alternative septic system. On
February 19, 2004, Commission staff approved a second amendment request, Coastal
Development Permit Amendment No. 4-01-100-A2, to amend Special Condition 13 (Revised
Plans) to require a revised set of plans that show the change in design elevation for the residence,
deck and pool shell. On April 17, 2009, Commission staff received a third amendment request,
Coastal Development Permit Amendment application No. 4-01-100-A3, proposing to modify
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Special Condition 6 and related deed restriction to replace the on-site view corridor dedication
requirement with an off-site view corridor dedication requirement and monetary contribution to
the city’s development of Legacy Park which is similar to the permit amendments that are the
subject of this staff report. This permit amendment application was determined by Commission
staff to be inconsistent with the Malibu LCP and therefore to lessen or avoid the intended effect
of the permit, and pursuant to the requirements of Section 13166 of the California Coastal
Commission Regulations (Calif. Code of Regs., Title 14, Division 5.5), the amendment
application was rejected.

C. VISUAL RESOURCES

The Malibu LCP provides for the protection of scenic and visual resources, including views of
the beach and ocean, views of mountains and canyons, and views of natural habitat areas. The
Malibu LCP requires that new development be sited and designed to minimize adverse impacts
on scenic areas visible from scenic roads and public viewing areas. Section 30251 of the Coastal
Act states that:

The scenic and visual qualities of coastal areas shall be considered and protected as a resource of
public importance. Permitted development shall be sited and designed to protect views to and along
the ocean and scenic coastal areas, to minimize the alteration of natural land forms, to be visually
compatible with the character of surrounding areas, and, where feasible, to restore and enhance visual
quality in visually degraded areas, and where feasible, to restore and enhance visual quality in
visually degraded areas. New development in highly scenic areas such as those designated in the
California Coastline Preservation and Recreation Plan prepared by the Department of Parks and
Recreation and by local government shall be subordinated to the character of its setting.

In addition, both the certified Malibu Land Use Plan and Local Implementation Plan contain
scenic and visual resource protection policies and ordinance requirements to carry out the
provisions of the Coastal Act and the LUP, respectively. The primary intent of these policies is to
require that new development is sited and designed to minimize impacts to visual resources, and
where feasible, to preserve bluewater ocean views by limiting the height and siting of structures
to maintain views over the site and/or to provide view corridors to maintain an ocean view
through the site. The following polices from the Land Use Plan (LUP) portion of the LCP are
applicable in this case:

6.1 The Santa Monica Mountains, including the City, contain scenic areas of regional and
national importance. The scenic and visual qualities of these areas shall be protected and,
where feasible, enhanced.

6.2 Places on and along public roads, trails, parklands, and beaches that offer scenic vistas are
considered public viewing areas. Existing public roads where there are views of the ocean
and other scenic areas are considered Scenic Roads. Public parklands and riding and hiking
trails which contain public viewing areas are shown on the LUP Park Map. The LUP Public
Access Map shows public beach parks and other beach areas accessible to the public that
serve as public viewing areas.

6.3 Roadways traversing or providing views of areas of outstanding scenic quality, containing
striking views of natural vegetation, geology, and other unique natural features, including
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6.4

6.5

the ocean shall be considered Scenic Roads. The following roads within the City are
considered Scenic Roads:

Pacific Coast Highway
Decker Canyon Road
Encinal Canyon Road
Kanan Dume Road
Latigo Canyon Road
Corral Canyon Road
Malibu Canyon Road
Tuna Canyon Road

Se@ o o0 o

Places on, along, within, or visible from scenic roads, trails, beaches, parklands and state
waters that offer scenic vistas of the beach and ocean, coastline, mountains, canyons and
other unique natural features are considered Scenic Areas. Scenic Areas do not include
inland areas that are largely developed or built out such as residential subdivisions along
the coastal terrace, residential development inland of Birdview Avenue and Cliffside Drive
on Point Dume, or existing commercial development within the Civic Center and along
Pacific Coast Highway east of Malibu Canyon Road.

New development shall be sited and designed to minimize adverse impacts on scenic areas
visible from scenic roads or public viewing areas to the maximum feasible extent. If there
is no feasible building site location on the proposed project site where development would
not be visible, then the development shall be sited and designed to minimize impacts on
scenic areas visible from scenic highways or public viewing areas, through measures
including, but not limited to, siting development in the least visible portion of the site,
breaking up the mass of new structures, designing structures to blend into the natural
hillside setting, restricting the building maximum size, reducing maximum height
standards, clustering development, minimizing grading, incorporating landscape elements,
and where appropriate, berming.

6.12 All new structures shall be sited and designed to minimize impacts to visual resources by:

a. Ensuring visual compatibility with the character of surrounding areas.

b. Avoiding large cantilevers or understories.

c. Setting back higher elements of the structure toward the center or uphill portion of
the building.

6.13 New development in areas visible from scenic roads or public viewing areas, shall

incorporate colors and exterior materials that are compatible with the surrounding
landscape. The use of highly reflective materials shall be prohibited.

6.15 Fences, walls, and landscaping shall not block views of scenic areas from scenic roads,

parks, beaches, and other public viewing areas.

6.17 Where parcels on the ocean side of and fronting Pacific Coast Highway, Malibu Road,

Broad Beach Road, Birdview Avenue, or Cliffside Drive descend from the roadway, new
development shall be sited and designed to preserve bluewater ocean views by:

a.  Allowing structures to extend no higher than the road grade adjacent to the project
site, where feasible.
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b.  Limiting structures to one story in height, if necessary, to ensure bluewater views are
maintained over the entire site.

c.  Setting fences away from the road edge and limiting the height of fences or walls to no
higher than adjacent road grade, with the exception of fences that are composed of
visually permeable design and materials.

d. Using native vegetation types with a maximum growth in height and located such that
landscaping will not extend above road grade.

6.33 The Pacific Coast Highway corridor shall be protected as a scenic highway and significant
viewshed.

In addition, the following LUP and LIP provisions, as amended by LCP Amendment 2-10, are
specifically applicable in this case. LCP Amendment 2-10 was approved by the Commission on July
14, 2011, and became effective on January 11, 2012 . Both the LUP and LIP, as amended, now
specifically allow for the substitution of an off-site view corridor and public benefits in lieu of the
LCP required on-site view corridor. LUP Section 6.18, as amended, states:

6.18 For parcels on the ocean side of and fronting Pacific Coast Highway, Malibu Road, Broad
Beach Road, Birdview Avenue, or Cliffside Drive where it is not feasible to design a
structure located below road grade, new development shall provide a view corridor on the
project site, that meets the following criteria:

a. Buildings shall not occupy more than 80 percent maximum of the lineal frontage of the
site

b. The remaining 20 percent of lineal frontage shall be maintained as one contiguous view
corridor.

¢. No portion of any structure shall extend into the view corridor.

d. Any fencing across the view corridor shall be visually permeable and any landscaping
in this area shall include only low-growing species that will not obscure or block
bluewater views.

e. Inthe case of development that is proposed to include two or more parcels, a structure
may occupy up to 100 percent of the lineal frontage of any parcel(s)provided that the
development does not occupy more than 70 percent maximum of the total lineal
frontage of the overall project site and that the remaining 30 percent is maintained as
one contiguous view corridor.

f.  The requirements of Section 6.18 may be satisfied by providing an off-site view
corridor that preserves and enhances coastal views from Pacific Coast Highway,
Malibu Road, Broad Beach Road, Birdview Avenue, or Cliffside Drive. The required
off-site view corridor shall span the entire width of a beachfront parcel and be at least
twenty-five (25) percent wider than the view corridor or corridors that would otherwise
be required on the project site. Potential off-site view parcels shall be located adjacent
to at least one publicly owned beachfront parcel that affords ocean views, which parcel
was publicly owned as of the effective date of the Land Use Plan amendment that
added Section 6.18.f, and, to the extent feasible, be located in the same geographic
portion of the City as the project site. The off-site view corridor must provide public
visual resource benefits that are greater than what would otherwise be provided through
an on-site view corridor. Public beach access and accessways shall be permitted uses
on the view corridor mitigation site. Any unimproved parcel to be used as an off-site
view corridor must otherwise be suitable for the development of a habitable structure or
other primary use consistent with the underlying zoning regulations. If the decision
making body finds that there are legitimate concerns over whether a proposed view
corridor parcel, could otherwise be suitable for the development of a habitable structure
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or other primary constraints, the proposed view corridor parcel shall be rejected as
inadequate and inconsistent with the intent of this provision.

If deemed necessary by the decision-making body to satisfy the findings of this
subsection, the applicant may, in addition to providing an off-site view corridor
consistent with the above requirements undertake or fund all or a portion of an off-site
measure, project, or program that provides additional public visual resource benefits.

LIP Section 6.5(E)(2), which, as amended states:

6.5 (E)(2) Where the topography of the project site does not permit the siting or design of a
structure that is located below road grade, new development shall provide an ocean view
corridor on the project site by incorporating the following measures.

a.

b.

Buildings shall not occupy more than 80 percent maximum of the lineal frontage of the
site.

The remaining 20 percent of lineal frontage shall be maintained as one contiguous view
corridor, except on lots with a width of 50 feet or less. Lots with a lineal frontage of 50
feet or less shall provide 20% of the lot width as view corridor; however, the view
corridor may be split to provide a contiguous view corridor of not less than 10% of the
lot width on each side. For lots greater than 50 feet in width, the view corridor may be
split to provide a contiguous view corridor of not less than 10% of the lot width on each
side, provided that each foot of lot width greater than 50 feet is added to the view
corridor. On irregularly shaped lots, the Planning Manager shall determine which side
yards shall constitute the view corridor in order to maximize public views. Sites shall
not be designed so as to provide for parking within theses designated view corridors.
No portion of any structure shall extend into the view corridor above the elevation of
the adjacent street.

Any fencing across the view corridor shall be visually permeable and any landscaping
in this area shall include only low-growing species that will not obscure or block
bluewater views.

In the case of development that is proposed to include two or more parcels, a structure
may occupy up to 100 percent of the lineal frontage of any parcel(s) provided that the
development does not occupy more than 80 percent maximum of the total lineal
frontage of the overall project site and that the remaining 20 percent is maintained as
one contiguous view corridor.

The requirements of Section 6.5(E)(2) may be satisfied by providing an off-site view
corridor that preserves and enhances coastal views from Pacific Coast Highway,
Malibu Road, Broad Beach Road, Birdview Avenue, or Cliffside Drive. The
requirements of Section 6.5(E)(2) may be deemed satisfied by an off-site view corridor
if the decision making body makes the findings required in 1 through 6 below and the
View Parcel has been dedicated in accordance with Section 6.5(E)(2)(g):

(1) The proposed off-site view corridor parcel (the “View Parcel”) is a beachfront
parcel that affords public views of the ocean and will provide public visual
resources benefits that are greater than what would otherwise be provided through
an on-site view corridor;

(2) The View Parcel is located adjacent to at least one publicly owned beachfront
parcel that also affords ocean views, which parcel was publicly owned as the
effective date of the Local Implementation Plan amendment that added Section
6.5(2)(f), and, to the extent feasible, be located in the same geographic portion of
the City as the project site;
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(3) The off-site view corridor shall be provided across the entirety of the View Parcel
and shall be at least twenty-five (25) percent wider than the view corridor(s) that
would otherwise be required on the project site;

(4) There are no geotechnical hazards or other constraints present on or near the View
Parcel that could otherwise render the View Parcel unsafe or unsuitable for the
development of a habitable structure or other primary use consistent with the
underlying zoning regulations. If the decision making body finds that the proposed
view corridor parcel is not suitable for the development of a habitable structure or
other primary use due the presence of geotechnical hazard or other constraints, the
proposed view corridor parcel shall be rejected as inadequate and inconsistent with
the intent of this provision.

(5) Public viewing, public beach access and accessways shall be permitted used on the
dedicated View Parcel. Any physical development of facilities or structures to
enhance public views or public access shall conform to the applicable standards,
provisions, and requirements of the Malibu LCP.

(6) If deemed necessary by the decision-making body to satisfy the findings of this
subsection, the applicant may, in addition to providing an off-site view corridor
consistent with the above requirements, undertake or fund all or a portion of an off-
site measure, project, or program that provides additional public visual resource
benefits.

g. The substitution of an off-site View Parcel for a required on-site view corridor shall be
effectuated by the recordation of an open space deed restriction and transfer of the
View Parcel in fee title to a public entity, including the following requirements and
restrictions:

(1) Recordation with the Los Angeles County Recorder of an open space deed
restriction that applies to the entirety of the View Parcel(s), that ensures that any
future development on the lot(s) is limited to only those improvements necessary to
provide for public view enhancement or public beach access such as benches and
visually permeable fencing, maintenance of roads, public accessways, and utilities
consistent with existing easements; and shoreline protection if necessary to protect
existing development and that restrictions can be enforced, the text of which has
been approved pursuant to procedures in Section 13.19 of the Malibu LIP (recorded
legal documents); and,

(2) Evidence that fee title to the donor site has been successfully transferred to a
public entity after the recordation of a deed restriction listed in the prior paragraph
and that the document effectuating the conveyance has been recorded with the Los
Angeles County Recorder.

1. Adverse Effects to Visual Resources

The project sites are located on Carbon Beach, a built-out area of Malibu primarily
consisting of residential development. The Commission notes that the visual quality of the
Carbon Beach area in relation to public views from Pacific Coast Highway has been
significantly degraded from past residential development. Pacific Coast Highway is a major
coastal access route, not only utilized by local residents, but also heavily used by tourists
and visitors to access several public beaches located in the surrounding areas which are only
accessible from Pacific Coast Highway. Public views of the beach and water from Pacific
Coast Highway have been substantially reduced, or completely blocked, in many areas by
the construction of single family residences, privacy walls, fencing, landscaping, and other
residential related development between Pacific Coast Highway and the ocean. Specifically,
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Commission notes that when residential structures are located immediately adjacent to each
other, or when large individual residential structures are constructed across several
contiguous lots, such development creates a wall-like effect when viewed from Pacific
Coast Highway. This type of development limits the public’s ability to view the coast or
ocean to only those few parcels which have not yet been developed. Such development,
when viewed on a regional basis, results in potential cumulative adverse effects to public
views and to the visual quality of coastal areas.

Therefore, in past permit actions and in certifying the Malibu Local Coastal Program, in
order to protect public views of the ocean from public viewing areas and to enhance visual
quality along the coast, the Commission has required that new residential development, be
designed consistent with the provision of a public view corridor of no less than 20% of the
width of the lineal frontage of the subject site to provide for unobstructed public views of
the beach and ocean from Pacific Coast Highway over a portion of the site to mitigate the
adverse effects to public views that result from new development along the coast. In this
case, both original underlying permits were approved by the Commission with a special
condition requiring the provision of a public view corridor on each of the project sites. The
intent of these permit amendments is to delete the requirement for twenty percent of the
width of the site to be maintained as a view corridor, and provide for off-site mitigation
through the dedication in fee of an off-site view corridor parcel that is at least twenty-five
percent wider.

In a past action, prior to certification of the Malibu LCP, the Commission allowed for the
provision of off-site mitigation in lieu of the on-site view corridor for a project that
consisted of the demolition of six existing single-family residence and construction of three
new single-family residences on Carbon Beach (4-99-146-A2 (Gamma); 4-99-185-A1
(Broad); and 4-99-266-A1 (Daly)). In this action the Commission required the dedication of
an entire off-site parcel to the State of California or an appropriate public agency in fee
simple. The Commission also required that the off-site view parcel be opened for both
visual and physical public access (vertical and lateral). The Commission found that the
provision of a larger aggregated off-site view corridor constituted a substantially greater
public benefit than the provision of the originally required smaller separate public viewing
corridor on each site. The required off-site view parcel was a beachfront lot located on the
seaward side of Pacific Coast Highway in the La Costa Beach area of Malibu immediately
east of Carbon Beach. In its prior approval of permits for two of the subject parcels (4-99-
185 and 4-99-266) the Commission specifically provided that the applicants may obtain an
amendment to the coastal permit to delete the required on-site view corridor if the applicants
provided for off-site mitigation consisting of both a public view corridor and a public
vertical accessway across another parcel in the vicinity of Carbon Beach. The Commission’s
action was subsequently upheld by the court of appeal. (La Costa Beach Homeowners’
Ass’n v. California Coastal Commission (2002) 101 Cal.App.4th 804.)

Today, the City of Malibu has its own certified Local Coastal Program and although the
project sites are located in the City of Malibu, the Commission retains authority over these
coastal development permits issued by the Commission, however the standard of review for
the proposed amendments is the policies and provision of the certified Malibu LCP. The
Malibu LCP, as amended by LCP Amendment 2-10, now specifically allows for the
substitution of an off-site view corridor and public benefits in lieu of the LCP required on-
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site view corridor. As such, the Commission finds that the proposed amendments to delete
the requirement for twenty percent of the width of each site to be maintained as a view
corridor, and substitute the requirement for the dedication in fee of an off-site view corridor
parcel that is at least twenty-five percent wider and monetary contribution to the City of
Malibu development of Legacy Park will be consistent with the LCP. However, these
amendments will result in the loss of public views of the Pacific Ocean from Pacific Coast
Highway at the project sites.

2. Off-site Mitigation

The applicant proposes to mitigate the loss of public views resulting from the deletion of the
public view corridors on-site by providing a separate off-site view corridor parcel that will
provide for greater public benefit in the forms of coastal views and potential public access
than what would otherwise be provided through the on-site view corridors. The applicant
has already identified a possible 60-foot wide off-site view corridor mitigation parcel
located at 19862 Pacific Coast Highway, Malibu and asserts that the parcel meets all of the
requirements of an off-site view corridor parcel in the Malibu LIP Section 6.5(E)(2). This
proposed off-site view corridor parcel is currently owned by the applicant and is currently
developed with an existing single family residence. The applicant has submitted a separate
CDP application to the City of Malibu for the demolition of the residence and removal of all
existing development on the off-site view corridor parcel. In this way, the site can be cleared
before the open space deed restriction is recorded and the site is dedicated in fee title to a
public agency. The proposed off-site view corridor would provide 60 feet of contiguous
coastal views through the demolition of an existing residence that obstructs all views of the
ocean. This off-site parcel would be immediately adjacent to a 65-foot wide parcel owned
by the State of California and is utilized by the California Department of Transportation
(Caltrans) as an ocean-front public viewing platform known as Vista Point.

The applicant plans to dedicate this 60-foot wide off-site view corridor in lieu of the on-site
view corridor requirements of both CDPs 4-00-057 and 4-01-100 located at 22310 and
22258 Pacific Coast Highway. These two coastal development permits required three non-
contiguous on-site view corridors spanning over the two lots and requiring a total of 31
linear feet be maintained as public view corridors (exhibit 9). The replacement of the on-site
31 linear feet of view corridor with a 60 foot off-site view corridor would result in a view
corridor nearly twice as wide (94% percent wider) than the on-site view corridors. The
development of the contiguous 60 foot view corridor furthers the LCP policy of protecting
Malibu’s scenic and visual qualities to a much greater degree than the existing three non-
contiguous on-site view corridors across the project sites that are currently required by the
underlying permits. Therefore, to ensure that adverse effects to public views on the project
site are adequately mitigated, the revised Public View Corridor conditions requires that,
prior to issuance of the permits as amended, the applicant must provide evidence that the
applicant has effectuated the off-site view corridor through the recordation of the open space
deed restriction and transfer of fee title to a public agency. The open space deed restriction
recordation and fee title dedication will be completed as part of the City of Malibu CDP 07-
029. The applicant has approached the Mountains Recreation and Conservation Authority
(MRCA) about accepting the fee title dedication of this off-site view corridor parcel. At its
August 7, 2012 meeting, the MRCA governing board authorized its staff to accept the fee
title dedication. After the applicant has completed the recordation of the open space deed
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restriction and the fee title dedication of the off-site view corridor parcel, and the subject
CDP Amendments have been issued, Commission staff will cooperate with the applicant to
remove the deed restrictions on the subject properties that relate to the on-site view corridor
requirements.

In addition, the applicant is also proposing to contribute a monetary contribution in the amount
of ($1,000,000) over three years to the City’s development of Legacy Park to assist in providing
additional off-site public visual resource benefits. The applicant’s one million dollar contribution
would fund a significant portion of Legacy Park’s development. Legacy Park is located two
miles west of the project site along Pacific Coast Highway. The enhancements would
significantly improve views for passing motorists, pedestrians, and bicyclists on Pacific Coast
Highway and other coastal roads. Additionally, park visitors would enjoy expansive views of the
Santa Monica Mountains and the coast. The Malibu LCP, as amended by LCP Amendment 2-10,
allows for the funding of a portion of an off-site measure that provides additional public visual
resource benefits along with providing an off-site view corridor. As such, the applicant’s
monetary contribution to Legacy Park and the applicant’s dedication of an off-site view corridor
mitigation parcel together would provide a significantly greater public benefit than the on-site
view corridor requirements.

As described above, the applicant’s recordation of the open space deed restriction over the entire
off-site view corridor parcel and the subsequent dedication in fee title of the property to a public
agency will be completed as a condition of the City of Malibu’s CDP. In order to ensure that the
off-site view corridor has been so restricted and dedicated before the on-site view corridor
restrictions are removed, the Commission finds it necessary to require the applicant to provide
evidence that the off-site view corridor has been effectuated. For the reasons set forth above, the
Commission finds that the proposed amendments, as conditioned, would further the Malibu LCP
and Coastal Act’s goal of siting and designing structures to minimize impacts on scenic areas
visible from scenic roads and public viewing areas. Additionally, as conditioned, the
Commission finds that the subject coastal development permit amendments to modify their
Public View Corridor special condition is consistent with the visual/scenic resource protection
policies of the Malibu LCP.

D. PuBLIC ACCESS AND RECREATION

The Malibu LCP provides for the protection and enhancement of public access and recreational
opportunities in the City of Malibu. The policies contained in the Malibu LCP are intended to
maximize the provision of coastal access and recreation consistent with the protection of public
rights, private property rights, and coastal resources as provided in Section 30210 of the Coastal
Act. Several additional policies contained in the Coastal Act, which are incorporated into the
Land Use Plan, work to meet this objective. The following polices from the Coastal Act and
Malibu Land Use Plan (LUP) are applicable in this case:

Coastal Act Policies

Coastal Act Section 30210
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In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall
be provided for all the people consistent with public safety needs and the need to protect
public rights, rights or private property owners, and natural resource areas from overuse.

Coastal Act Section 30212

(a) Public access from the nearest public roadway to the shoreline and along the

coast shall be provided in new development projects except where:

(1) itis inconsistent with public safety, military security needs, or the protection
of fragile coastal resources,

(2) adequate access exists nearby, or,

(3) agriculture would be adversely affected. Dedicated accessway shall not be
required to be opened to public use until a public agency or private association
agrees to accept responsibility for maintenance and liability of the accessway.

(b) For purposes of this section, "new development™ does not include:

(1) Replacement of any structure pursuant to the provisions of subdivision (g) of
Section 30610

(2) The demolition and reconstruction of a single-family residence; provided, that the
reconstructed residence shall not exceed either the floor area, height or bulk of the
former structure by more than 10 percent, and that the reconstructed residence shall
be sited in the same location on the affected property as the former structure.

(3) Improvements to any structure which do not change the intensity of its use, which do
not increase either the floor area, height, or bulk of the structure by more than 10
percent, which do not block or impede public access, and which do not result in a
seaward encroachment by the structure.

(4) The reconstruction or repair of any seawall; provided, however, that the
reconstructed or repaired seawall is not a seaward of the location of the former
structure.

(5) Any repair or maintenance activity for which the commission has determined,
pursuant to Section 30610, that a coastal development permit will be required unless
the commission determines that the activity will have an adverse impact on lateral
public access along the beach.

As used in this subdivision "bulk™ means total interior cubic volume as measured
from the exterior surface of the structure.

(c) Nothing in this division shall restrict public access nor shall it excuse the performance of
duties and responsibilities of public agencies which are required by Sections 66478.1 to
66478.14, inclusive, of the Government Code and by Section 4 of Article X of the
California Constitution.

Coastal Act Section 30212.5

Wherever appropriate and feasible, public facilities, including parking areas or facilities,
shall be distributed throughout an area so as to mitigate against the impacts, social and
otherwise, of overcrowding or overuse by the public of any single area.
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Coastal Act Section 30213

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided. Developments providing public recreation opportunities are preferred.

The Commission shall not: (1) require that overnight room rentals be fixed at an amount
certain for any privately owned and operated hotel, motel, or other similar visitor-serving
facility located on either public or private lands; or (2) establish or approve any method for
the identification of low or moderate income persons for the purpose of determining
eligibility for overnight room rentals in any such facilities.

Land Use Plan Policies

2.1

2.8

2.17

The shoreline, parkland, beaches and trails located within the City provide a wide range
of recreational opportunities in natural setting which include hiking equestrian
activities, bicycling, camping, educational study, picnicking, and coastal access. These
recreational opportunities shall be protected, and where feasible, expanded or enhanced
as a resource of regional, state and national importance.

Public recreational facilities throughout the City, including parking areas or facilities,
shall be distributed, as feasible, to prevent overcrowding and to protect environmentally
sensitive habitat areas.

Recreation and access opportunities at existing public beaches and parks shall be
protected, and where feasible, enhanced as an important coastal resource. Public
beaches and parks shall maintain lower-cost user fees and parking fees, and maximize
hours of use to the extent feasible, in order to maximize public access and recreation
opportunities. Limitations on time of use or increases in use fees or parking fees, which
effect the intensity of use, shall be subject to a coastal development permit.

2.67 Facilities to complement public access to and along the shoreline should be provided

where feasible and appropriate. This may include parking areas, restroom facilities,
picnic tables, or other such improvements. No facilities or amenities, including, but not
limited to, those referenced above, shall be required as a prerequisite to the approval of
any lateral or vertical accessways OTDs or as a precondition to the approval or
construction of said accessways.

The proposed amendments to delete the requirement for twenty percent of the width of the sites
to be maintained as view corridors, and provide for off-site mitigation through the dedication in
fee of an off-site view corridor parcel that is at least twenty-five percent wider and monetary
contribution to fund a portion of the development of Legacy Park in the City of Malibu furthers
the Coastal Act’s goal of providing maximum coastal access and recreational opportunities. By
substituting the existing on-site view corridor requirement with an off-site view corridor
requirement that allows public access as a permitted use on the parcel provides for greater public
access benefits than what would otherwise be provided through the on-site view corridor parcel
alone. Further, the applicant’s one million dollar contribution would fund a significant portion of
the development of Legacy Park to expand and enhance recreational opportunities and coastal
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access including, but not limited to, creating additional passive recreation opportunities for
coastal visitors, improve coastal trail systems, help distribute public recreational facilities
throughout the city to prevent overcrowding or overuse by the public and provide additional
lower cost visitor and recreational facilities. For the reasons set forth above, the Commission
finds that the proposed amendments to substitute the requirement of an on-site view corridor
requirement with an off-site view corridor and a monetary contribution to the redevelopment of
Legacy Park would provide a significantly greater public benefit than what would be provided
through an on-site public view corridor and would also further the Malibu LCP and Coastal
Act’s goal of protecting and enhancing public access and recreational opportunities.

E. UNPERMITTED DEVELOPMENT

Development has occurred on the subject sites without the required coastal development permit.
The unpermitted development includes a front yard concrete wall topped with wood screening,
two side yard gates and landscaping and are currently obstructing all three public view corridors
that were required by both underlying coastal development permits. As previously mentioned in
this staff report, the applicant has sought to retain this unpermitted development by applying for
a local government coastal development permit from the City of Malibu (CDP No. 07-029) for
after-the fact approval of the as-built development. However, this local permit was appealed on
January 15, 2009 (Appeal No. A-4-MAL-09-006). The applicant has submitted a CDP
amendment application to the City of Malibu in order to modify CDP 07-029 to bring the
development into conformance with the certified LCP. Although development has taken place
prior to submission of these permit amendment applications, consideration of these applications
by the Commission has been based solely upon the policies and provisions of the certified City
of Malibu Local Coastal Program. Approval of this permit does not constitute a waiver of any
legal action with regard to any alleged violations nor does it constitute an admission as to the
legality of any development undertaken on the subject site without a coastal permit. The
Commission's enforcement division will pursue further actions to address this matter.

F. CALIFORNIA ENVIRONMENTAL QUALITY ACT

Section 13096(a) of the Commission’s administrative regulations requires Commission approval
of a Coastal Development Permit application to be supported by a finding showing the
application, as conditioned by any conditions of approval, to be consistent with any applicable
requirements of the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of
CEQA prohibits a proposed development from being approved if there are feasible alternatives
or feasible mitigation measures available which would substantially lessen any significant
adverse effect that the activity may have on the environment.

The Commission incorporates its findings on Local Coastal Program consistency at this point as
if set forth in full. These findings address and respond to all public comments regarding potential
significant adverse environmental effects of the project that were received prior to preparation of
the staff report. As discussed in detail above, the proposed amendments, as conditioned, are
consistent with the policies of the Certified Local Coastal Program. Feasible mitigation measures
which will minimize all adverse environmental effects have been required as Special Conditions
12 and 6. As conditioned, there are no feasible alternatives or feasible mitigation measures
available, beyond those required, which would substantially lessen and significant adverse
impact that the activity may have on the environment. Therefore, the Commission finds that the
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proposed amendments, as conditioned to mitigate the identified impacts, can be found to be
consistent with the requirements of the Coastal Act to conform to CEQA.
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APPENDIX 1

Substantive File Documents

CDP No. 4-00-057, 4-00-057-A1, and 4-00-057-A2 (Morton); CDP 4-01-100, 4-01-100-Al, 4-
01-100-A2, 4-01-100-A3 (Morton); CDP No. 4-99-146-A2 (Gamma); CDP No. 4-99-185-Al

(Broad); CDP No. 4-99-266-Al1 (Daly); Appeal No. A-4-MAL-09-006; City of Malibu LCP
Amendment No. 2-10.
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APPENDIX 2

Standard Conditions of CDP 4-00-057

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned to
the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of the
permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by
the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided assignee files with
the Commission an affidavit accepting all terms and conditions of the permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the permittee to bind all future owners and
possessors of the subject property to the terms and conditions.

Special Conditions of CDP 4-00-057

1. Plans Conforming to Geotechnical, Geologic, and Coastal Engineering Consultants’
Recommendations

All recommendations contained in the reports prepared by Pacific Engineering Group dated
October 30, 2000; October 5, 2000; June 21, 2000; and September 22, 1998 and by RJR
Engineering Group, Inc. dated August 29, 2000; February 29, 2000; December 31, 1998; and
September 23, 1998 shall be incorporated into all final design and construction including
recommendations concerning foundation, drainage, and septic system plans and must be
reviewed and approved by the consultant prior to commencement of development. Prior to
issuance of the coastal development permit, the applicant shall submit evidence to the Executive
Director of the consultants’ review and approval of all final design and construction plans.

The final plans approved by the consultants shall be in substantial conformance with the plans
approved by the Commission relative to construction, grading, and drainage. Any substantial
changes in the proposed development approved by the Commission which may be required by
the consultants shall require an amendment to the permit or a new coastal permit.

2. Landscaping Plan

Prior to issuance of a coastal development permit, the applicant shall submit a landscaping plan,
prepared by a licensed landscape architect or a qualified resource specialist, for review and
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approval by the Executive Director. The plans shall identify the species, extent, and location of
all plant materials and shall incorporate the following criteria:

(@)  The portion of the subject site that is not sandy beach (or subject to wave action) located
within the public view corridor and the portion of the site between the proposed residence
and Pacific Coast Highway shall be planted within sixty (60) days of receipt of the
certificate of occupancy for the residence. Any portion of the site that is subject to wave
action shall be maintained as sandy beach area. To minimize the need for irrigation, all
landscaping shall consist primarily of native/drought resistant plants as listed by the
California Native Plant Society, Santa Monica Mountains Chapter, in their document
entitled Recommended List of Plants for Landscaping in the Santa Monica Mountains,
dated February 5, 1996. Such planting shall be adequate to provide 90 percent coverage
within two (2) years, and this requirement shall apply to all disturbed soils. Invasive, non-
indigenous plan species that tend to supplant native species shall not be used.

(b) Plantings will be maintained in good growing condition throughout the life of the project
and, whenever necessary, shall be replaced with new plant materials to ensure continued
compliance with applicable landscape requirements.

(©) Vegetation within the public view corridor, as consistent with Special Condition Twelve
(12), shall be limited to low-lying vegetation of no more than two feet in height.

3. Construction Responsibilities and Debris Removal

The applicant shall, by accepting this permit, agree: a) that no stockpiling of dirt or construction
materials shall occur on the beach; b) that all grading shall be properly covered and sand bags
and/or ditches shall be used to prevent runoff and siltation; and, c) that measures to control
erosion must be implemented at the end of each day's work. In addition, no machinery will be
allowed in the intertidal zone at any time. The permittee shall remove from the beach area any
and all debris that result from the construction period.

4. Sign Restriction

No signs shall be posted on the property subject to this permit unless they are authorized by a
coastal development permit or an amendment to this coastal development permit.

5. Offer to Dedicate Lateral Public Access

In order to implement the applicant’s proposal of an offer to dedicate an easement for lateral
public access and passive recreational use along the shoreline as part of this project, the applicant
agrees to complete the following prior to issuance of the permit: the landowner shall execute and
record a document, in a form and content acceptable to the Executive Director, irrevocably
offering to dedicate to a public agency or private association approved by the Executive Director
an easement for lateral public access and passive recreational use along the shoreline. The
document shall provide that the offer of dedication shall not be used or construed to allow
anyone, prior to acceptance of the offer, to interfere with any rights of public access acquired
through use which may exist on the property. Such easement shall be located along the entire
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width of the property (Assessor’s Parcel Numbers 4452-001-013 and 4452-001-014) from the
ambulatory mean high tide line landward to the approved deck stringline.

The document shall be recorded free of prior liens that the Executive Director determines may
affect the interest being conveyed, and free of any other encumbrances that may affect said
interest. The offer shall run with the land in favor of the People of the State of California,
binding all successors and assignees, and shall be irrevocable for a period of 21 years, such
period running from the date of recording. The recording document shall include legal
descriptions of both the applicant's entire parcels and the easement area. This deed restriction
shall not be removed or changed without a Coastal Commission-approved amendment to this
coastal development permit unless the Executive Director determines that no amendment is
required.

6. Assumption of Risk/Shoreline Protection

A. By acceptance of this permit, the applicant acknowledges and agrees to the following:

1. The applicant acknowledges and agrees that the site may be subject to hazards from
liquefaction, storm waves, surges, erosion, landslide, flooding, and wildfire.

2. The applicant acknowledges and agrees to assume the risks to the applicant and the property
that is the subject of this permit of injury and damage from such hazards in connection with
this permitted development.

3. The applicant unconditionally waives any claim of damage or liability against the
Commission, its officers, agents, and employees for injury or damage from such hazards.

4. The applicant agrees to indemnify and hold harmless the Commission, its officers, agents,
and employees with respect to the Commission’s approval of the project against any and all
liability, claims, demands, damages, costs (including costs and fees incurred in defense of
such claims), expenses, and amounts paid in settlement arising from any injury or damage
due to such hazards.

5. No future repair or maintenance, enhancement, reinforcement, or any other activity affecting
the shoreline protective device approved pursuant to Coastal Development Permit 4-00-057,
as shown on Exhibit 5, shall be undertaken if such activity extends the seaward footprint of
the subject shoreline protective device. By acceptance of this permit, the applicant hereby
waives, on behalf of itself and all successors and assigns, any rights to such activity that may
exist under Public Resources Code section 30235.

B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant
shall execute and record a deed restriction, in a form and content acceptable to the Executive
Director incorporating all of the above terms of this condition. The deed restriction shall
include a legal description of the applicant's entire parcel and an exhibit showing the location
of the shoreline protective device approved by this permit. The deed restriction shall run
with the land, binding all successors and assigns, and shall be recorded free of prior liens that
the Executive Director determines may affect the enforceability of the restriction. This deed
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restriction shall not be removed or changed without a Commission amendment to this coastal
development permit.

7. Limited Term for Shoreline Protective Structure: Deed Restriction

PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant as
landowner shall execute and record a deed restriction, in a form and content acceptable to the
Executive Director, which shall provide that:

A. The applicant acknowledges that the purpose of the shoreline protective device authorized by
this permit is solely to protect the septic system on site and that no shoreline protective
device is required to protect the residence authorized by this permit. If the proposed septic
system is replaced or abandoned for any reason (including the installation of a new sewer
system along Pacific Coast Highway) then a new coastal development permit for the
shoreline protective device authorized by Coastal Development Permit 4-00-057 shall be
required. If a new coastal development permit for the shoreline protective device is not
obtained in the event of replacement or abandonment of the septic system, then the shoreline
protective device authorized by this permit shall be removed. Removal of the shoreline
protective device shall require a coastal development permit or other authorization under the
Coastal Act.

B. The document shall run with the land, binding all successors and assigns, and shall be
recorded free of prior liens that the Executive Director determines may affect the
enforceability of the restriction. This deed restriction shall not be removed or changed
without a Coastal Commission approved amendment to this coastal development permit
unless the Executive Director determines that no amendment is required.

8. Drainage and Polluted Runoff Control Plan

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall
submit to the Executive Director for review and written approval, final drainage and runoff
control plans, including supporting calculations. The plan shall be prepared by a licensed
engineer and shall incorporate structural and non-structural Best Management Practices (BMPSs)
designed to control the volume, velocity and pollutant load of stormwater leaving the developed
site. The plan shall be reviewed and approved by the consulting engineering geologist to ensure
the plan is in conformance with geologist’s recommendations. In addition to the specifications
above, the plan shall be in substantial conformance with the following requirements:

(@) Selected BMPs (or suites of BMPs) shall be designed to treat or filter stormwater from
each runoff event, up to and including the 85" percentile, 24 hour runoff event for
volume-based BMPs, and/or the 85th percentile, one hour runoff event, with an
appropriate safety factor, for flow-based BMPs.

(b) Runoff shall be conveyed off site in a non-erosive manner.

(c) Energy dissipating measures shall be installed at the terminus of outflow drains.
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(d) The plan shall include provisions for maintaining the drainage system, including
structural BMPs, in a functional condition throughout the life of the approved
development. Such maintenance shall include the following: (1) BMPs shall be
inspected, cleaned and repaired when necessary prior to the onset of the storm season,
no later than September 30" each year and (2) should any of the project’s surface or
subsurface drainage/filtration structures or other BMPs fail or result in increased
erosion, the applicant/landowner or successor-in-interest shall be responsible for any
necessary repairs to the drainage/filtration system or BMPs and restoration of the eroded
area. Should repairs or restoration become necessary, prior to the commencement of
such repair or restoration work, the applicant shall submit a repair and restoration plan to
the Executive Director to determine if an amendment or new coastal development permit
is required to authorize such work.

9. Required Approvals

Prior to issuance of a coastal development permit, the applicant shall submit, for the review and
approval of the Executive Director, evidence of all necessary approvals from the California
Department of Transportation for the proposed modifications to the existing sidewalk, or
evidence that such approvals are not required.

10. Construction of Sidewalk

In order to implement the applicant’s proposal to reconstruct a five foot wide public sidewalk
between the proposed development and Pacific Coast Highway, the applicant agrees to construct
the five foot wide sidewalk between Pacific Coast Highway and the proposed development
shown on the proposed project plans no later than 60 days after the issuance of the certificate of
occupancy. No encroachments, such as planters, vegetation, or other structures or obstacles, that
would affect the public’s ability to use the entire sidewalk area shall be constructed or placed.

11. Removal of Existing Bulkhead

The applicant shall remove the existing bulkhead located on the subject site prior to the
construction of the proposed residence.

12. Public View Corridor

A. By acceptance of this coastal development permit amendment (4-00-057-A3), the applicant
agrees, on behalf of itself and its successors and assigns, to provide an off-site view corridor
parcel (the “View Parcel”) that the decision-maker finds to meet the following criteria(see
City of Malibu Local Implementation Plan Section 6.5(E)(2)(f)):

1. The proposed off-site view corridor parcel (the “View Parcel”) is a beachfront
parcel that affords public views of the ocean and will provided public visual
resource benefits that are greater than what would otherwise be provided through
an on-site view corridor;
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The View Parcel is located adjacent to at least one publicly owned beachfront
parcel that also affords ocean views, which parcel was publicly owned as of the
effective date of the Local Implementation Plan amendment that added Section
6.5(E)(2)(f), and, to the extent feasible, be located in the same geographic portion of
the City as the project site;

The off-site view corridor shall be provided across the entirety of the View Parcel
and shall be at least twenty-five (25) percent wider that the view corridor(s) that
otherwise would be required on the project site;

There are no geotechnical hazards or other constraints present on or near the View
Parcel unsafe or unsuitable for the development of a habitable structure or other
primary use consistent with the underlying zoning regulations. If the decision
making body finds that the proposed view corridor parcel is not suitable for the
development of a habitable structure or other primary use due to the presence of
geotechnical hazards or other constraints, the proposed view corridor parcel shall
be rejected as inadequate and inconsistent with the intent of this provision.

Public viewing, public beach access and accessways shall be permitted uses on the
dedicated View Parcel. Any physical development of facilities or structures to
enhance public views or public access shall conform to the applicable standards,
provisions, and requirements of the Malibu LCP.
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B. PRIOR TO ISSUANCE OF THIS PERMIT AMENDMENT (4-00-057-A3), the
applicant must provide evidence that the applicant has effectuated the provision of the off-
site view corridor on the View Parcel through completion of both of the following:

1) The recordation of an open space deed restriction, in a form and content acceptable to
the Commission’s Executive Director, across the entire View Parcel that restricts uses on
the parcel, in an enforceable manner, to: improvements necessary to provide for public view
enhancement, public beach access, and public beach accessway consistent with Malibu LIP
section 6.5(E)(2)(g)(1); construction and maintenance of roads, public accessways, and
utilities consistent with existing easements; and shoreline protection if necessary to protect
existing development. The deed restriction document shall be recorded free of prior liens and
encumbrances (other than existing easements for roads, trails, and utilities) which the
Executive Director determines may affect the interest being conveyed, and shall run with
the land on behalf of the people of the State of California, binding all successors and
assigns.

2) The dedication of the entire property, in fee title, to a public agency acceptable to the

Executive Director after recordation of a deed restriction, which dedication has been recorded
with the Los Angeles County Recorder.

Standard Conditions of CDP 4-01-100

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned to
the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of the
permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by
the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided assignee files with
the Commission an affidavit accepting all terms and conditions of the permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the permittee to bind all future owners and
possessors of the subject property to the terms and conditions.

Special Conditions of CDP 4-01-100

1. Plans Conforming to Geologic, Geotechnical, and Coastal Engineering Engineering
Recommendations

32



CDPs 4-00-057-A3 & 4-01-100-A4 (HMG Carbon Beach Development, LLC)

All recommendations contained in the Wave Uprush Study Addendum dated August 28, 2001
prepared by Pacific Engineering Group and the Geotechnical Engineering Report dated
September 23, 1998 prepared by RJIR Engineering Group, Inc. shall be incorporated into all final
design and construction including foundations, grading, sewage disposal and drainage. Final
plans must be reviewed and approved by the consultants. Prior to issuance of the coastal
development permit, the applicant shall submit, for review and approval by the Executive
Director, two sets of plans with evidence of the consultants’ review and approval of all project
plans.

The final plans approved by the consultants shall be in substantial conformance with the plans
approved by the Commission relative to construction, grading, sewage disposal and drainage.
Any substantial changes in the proposed development approved by the Commission which may
be required by the consultants shall require an amendment to the permit or new coastal permit.

2. Drainage and Polluted Runoff Control Plans

Prior to the Issuance of the Coastal Development Permit, the applicants shall submit to the
Executive Director for review and written approval, two sets of final drainage and runoff control
plans, including supporting calculations. The plan shall be prepared by a licensed engineer and
shall incorporate structural and non-structural Best Management Practices (BMPs) designed to
control the volume, velocity and pollutant load of stormwater leaving the developed site. The
plan shall be reviewed and approved by the consulting geotechnical engineer and geologist to
ensure the plan is in conformance with consultant’s recommendations. In addition to the
specifications above, the plan shall be in substantial conformance with the following
requirements:

(@) Selected BMPs (or suites of BMPs) shall be designed to treat or filter stormwater from each
runoff event, up to and including the 85" percentile, 24-hour runoff event for volume-based
BMPs, and/or the 85th percentile, 1-hour runoff event, with an appropriate safety factor, for
flow-based BMPs.

(b) Runoff shall be conveyed off site in a non-erosive manner.
(c) Energy dissipating measures shall be installed at the terminus of outflow drains.

(d) The plan shall include provisions for maintaining the drainage system, including structural
BMPs, in a functional condition throughout the life of the approved development. Such
maintenance shall include the following: (1) BMPs shall be inspected, cleaned and reEaired
when necessary prior to the onset of the storm season, no later than September 30" each
year and (2) should any of the project’s surface or subsurface drainage/filtration structures
or other BMPs fail or result in increased erosion, the applicant/landowner or successor-in-
interest shall be responsible for any necessary repairs to the drainage/filtration system or
BMPs and restoration of the eroded area. Should repairs or restoration become necessary,
prior to the commencement of such repair or restoration work, the applicant shall submit a
repair and restoration plan to the Executive Director to determine if an amendment or new
coastal development permit is required to authorize such work.

3. Landscaping and Erosion Control Plans
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Prior to issuance of a coastal development permit, the applicant shall submit a landscaping plan,
prepared by a licensed landscape architect or a qualified resource specialist, for review and
approval by the Executive Director. The plans shall identify the species, extent, and location of
all plant materials and shall incorporate the following criteria:

(@) The portion of the subject site that is not sandy beach (or subject to wave action) located
within the public view corridor and the portion of the site between the proposed residence
and Pacific Coast Highway shall be planted within sixty (60) days of receipt of the
certificate of occupancy for the residence. Any portion of the site that is subject to wave
action shall be maintained as sandy beach area. To minimize the need for irrigation, all
landscaping shall consist primarily of native/drought resistant plants as listed by the
California Native Plant Society, Santa Monica Mountains Chapter, in their document
entitled Recommended List of Plants for Landscaping in the Santa Monica Mountains,
dated February 5, 1996. Such planting shall be adequate to provide 90 percent coverage
within two (2) years, and this requirement shall apply to all disturbed soils. Invasive, non-
indigenous plan species that tend to supplant native species shall not be used.

(b) Plantings will be maintained in good growing condition throughout the life of the project
and, whenever necessary, shall be replaced with new plant materials to ensure continued
compliance with applicable landscape requirements.

(c) Vegetation within the public view corridor, as consistent with Special Condition No. Six
(6), shall be limited to low-lying vegetation of no more than two feet in height.

4. Assumption of Risk/Shoreline Protection

A. By acceptance of this permit, the applicant acknowledges and agrees to the following:

1. The applicant acknowledges and agrees that the site may be subject to hazards from
liquefaction, storm waves, surges, erosion, landslide, flooding, and wildfire.

2. The applicant acknowledges and agrees to assume the risks to the applicant and the
property that is the subject of this permit of injury and damage from such hazards in
connection with this permitted development.

3. The applicant unconditionally waives any claim of damage or liability against the
Commission, its officers, agents, and employees for injury or damage from such hazards.

4. The applicant agrees to indemnify and hold harmless the Commission, its officers,
agents, and employees with respect to the Commission’s approval of the project against
any and all liability, claims, demands, damages, costs (including costs and fees incurred
in defense of such claims), expenses, and amounts paid in settlement arising from any
injury or damage due to such hazards.

5. No future repair or maintenance, enhancement, reinforcement, or any other activity
affecting the shoreline protective device approved pursuant to Coastal Development
Permit 4-01-100, as shown on revised plan pursuant to Special Condition No. Thirteen,
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shall be undertaken if such activity extends the seaward footprint of the subject shoreline
protective device. By acceptance of this permit, the applicant hereby waives, on behalf
of itself and all successors and assigns, any rights to such activity that may exist under
Public Resources Code section 30235.

B. Prior to issuance of the coastal development permit, the applicant shall execute and record a
deed restriction, in a form and content acceptable to the Executive Director incorporating all
of the above terms of this condition. The deed restriction shall include a legal description of
the applicant's entire parcel and an exhibit showing the location of the shoreline protective
device approved by this permit. The deed restriction shall run with the land, binding all
successors and assigns, and shall be recorded free of prior liens that the Executive Director
determines may affect the enforceability of the restriction. This deed restriction shall not be
removed or changed without a Commission amendment to this coastal development permit.

5. Offer to Dedicate Lateral Public Access

In order to implement the applicant’s proposal of an offer to dedicate an easement for lateral
public access and passive recreational use along the shoreline as part of this project, the applicant
agrees to complete the following prior to issuance of the permit: the landowner shall execute and
record a document, in a form and content acceptable to the Executive Director, irrevocably
offering to dedicate to a public agency or private association approved by the Executive Director
an easement for lateral public access and passive recreational use along the shoreline. The
document shall provide that the offer of dedication shall not be used or construed to allow
anyone, prior to acceptance of the offer, to interfere with any rights of public access acquired
through use which may exist on the property. Such easement shall be located along the entire
width of the property (Assessor’s Parcel Number 4451-006-012) from the ambulatory mean high
tide line landward to the approved deck dripline.

The document shall be recorded free of prior liens that the Executive Director determines may
affect the interest being conveyed, and free of any other encumbrances that may affect said
interest. The offer shall run with the land in favor of the People of the State of California,
binding all successors and assignees, and shall be irrevocable for a period of 21 years, such
period running from the date of recording. The recording document shall include legal
descriptions of both the applicant's entire parcel and the easement area. This deed restriction
shall not be removed or changed without a Coastal Commission-approved amendment to this
coastal development permit unless the Executive Director determines that no amendment is
required.

6. Public View Corridor

A. By acceptance of this coastal development permit amendment (4-01-100-A4), the applicant
agrees, on behalf of itself and its successors and assigns, to provide an off-site view corridor
parcel (the “View Parcel”) that the decision-maker finds to meet the following criteria(see
City of Malibu Local Implementation Plan Section 6.5(E)(2)(f)):
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=

The proposed off-site view corridor parcel (the “View Parcel”) is a beachfront
parcel that affords public views of the ocean and will provided public visual
resource benefits that are greater than what would otherwise be provided through
an on-site view corridor;

The View Parcel is located adjacent to at least one publicly owned beachfront
parcel that also affords ocean views, which parcel was publicly owned as of the
effective date of the Local Implementation Plan amendment that added Section
6.5(E)(2)(f), and, to the extent feasible, be located in the same geographic portion of
the City as the project site;

The off-site view corridor shall be provided across the entirety of the View Parcel
and shall be at least twenty-five (25) percent wider that the view corridor(s) that
otherwise would be required on the project site;

There are no geotechnical hazards or other constraints present on or near the View
Parcel unsafe or unsuitable for the development of a habitable structure or other
primary use consistent with the underlying zoning regulations. If the decision
making body finds that the proposed view corridor parcel is not suitable for the
development of a habitable structure or other primary use due to the presence of
geotechnical hazards or other constraints, the proposed view corridor parcel shall
be rejected as inadequate and inconsistent with the intent of this provision.

Public viewing, public beach access and accessways shall be permitted uses on the
dedicated View Parcel. Any physical development of facilities or structures to
enhance public views or public access shall conform to the applicable standards,
provisions, and requirements of the Malibu LCP.
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B. PRIOR TO ISSUANCE OF THIS PERMIT AMENDMENT (4-01-100-A4), the
applicant must provide evidence that the applicant has effectuated the provision of the off-
site view corridor through completion of both of the following:

1) The recordation of an open space deed restriction, in a form and content acceptable to
the Commission’s Executive Director, across the entire View Parcel that restricts uses on
the parcel, in an enforceable manner, to: improvements necessary to provide for public view
enhancement, public beach access, and public beach accessway consistent with Malibu LIP
section 6.5(E)(2)(g)(1); construction and maintenance of roads, public accessways, and
utilities consistent with existing easements; and shoreline protection if necessary to protect
existing development. The deed restriction document shall be recorded free of prior liens and
encumbrances (other than existing easements for roads, trails, and utilities) which the
Executive Director determines may affect the interest being conveyed, and shall run with
the land on behalf of the people of the State of California, binding all successors and
assigns.

2) The dedication of the entire property, in fee title, to a public agency acceptable to the
Executive Director after recordation of a deed restriction, which dedication has been recorded
with the Los Angeles County Recorder.

7. Removal of Existing Bulkhead

The applicant shall remove the existing bulkhead located on the subject site prior to the
construction of the proposed residence.

8. Limited Term for Shoreline Protective Structure Deed Restriction

Prior to the issuance of the coastal development permit, the applicant as landowner shall execute
and record a deed restriction, in a form and content acceptable to the Executive Director, which
shall provide that:

A. The applicant acknowledges that the purpose of the shoreline protective device authorized by
this permit is solely to protect the septic system on site and that no shoreline protective
device is required to protect the residence authorized by this permit. If the proposed septic
system is replaced or abandoned for any reason (including the installation of a new sewer
system along Pacific Coast Highway) then a new coastal development permit for the
shoreline protective device authorized by Coastal Development Permit 4-01-100 shall be
required. If a new coastal development permit for the shoreline protective device is not
obtained in the event of replacement or abandonment of the septic system, then the shoreline
protective device authorized by this permit shall be removed. Removal of the shoreline
protective device shall require a coastal development permit or other authorization under the
Coastal Act.
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CDPs 4-00-057-A3 & 4-01-100-A4 (HMG Carbon Beach Development, LLC)

B. The document shall run with the land, binding all successors and assigns, and shall be
recorded free of prior liens that the Executive Director determines may affect the
enforceability of the restriction. This deed restriction shall not be removed or changed
without a Coastal Commission approved amendment to this coastal development permit
unless the Executive Director determines that no amendment is required.

9. Construction of Sidewalk

Prior to issuance of a coastal development permit, the applicant shall submit, for the review and
approval of the Executive Director, evidence of all necessary approvals from the California
Department of Transportation for the proposed modifications to the existing sidewalk, or
evidence that such approvals are not required. In order to implement the applicant’s proposal to
construct a five foot wide public sidewalk between the proposed development and Pacific Coast
Highway, the applicant agrees to construct the five foot wide sidewalk between Pacific Coast
Highway and the proposed development shown on the proposed project plans no later than 60
days after the issuance of the certificate of occupancy. No encroachments, such as planters,
vegetation, or other structures or obstacles, that would affect the public’s ability to use the entire
sidewalk area shall be constructed or placed.

10. Pool Drainage and Maintenance

Prior to the issuance of the Coastal Development Permit, the applicant shall submit, for review
and approval of the Executive Director, a written plan to mitigate the potential for leakage and
discharge from the proposed swimming pool. The plan shall at a minimum: 1) identify a non-
chlorine based system, such as an ozone treatment system or other similar cleansing system to be
used, 2) provide a separate water meter for the pool to allow monitoring of water levels for the
pool, 3) identify the materials, such as plastic linings or specially treated concrete to be used to
waterproof the underside of the pool to prevent leakage, and information regarding past success
rates of these materials, and 4) identify methods to control pool drainage and to control
infiltration and run-off resulting from pool drainage and maintenance activities. The permittee
shall undertake development and maintenance in compliance with the mitigation plan approved
by the Executive Director. No changes shall be made to the plan unless they are approved by the
Executive Director.

11. Construction Responsibilities and Debris Removal

The applicant shall, by accepting this permit, agree: a) that no stockpiling of dirt or construction
materials shall occur on the beach; b) that all grading shall be properly covered and sand bags
and/or ditches shall be used to prevent runoff and siltation; and, c) that measures to control
erosion must be implemented at the end of each day's work. In addition, no machinery will be
allowed in the intertidal zone at any time. The permittee shall remove from the beach area any
and all debris that result from the construction period.

12. Sign Restriction

No signs shall be posted on the property subject to this permit unless they are authorized by a
coastal development permit or an amendment to this coastal development permit.
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13. Revised Plans (shown with revisions pursuant to Permit Amendment 4-01-100-A2)

Prior to issuance of the coastal development permit, the applicant shall submit, for the review
and approval of the Executive Director, revised project plans prepared by a registered engineer
and architect, which show:

(@) The lowest elevation of the bottom of concrete grade beams for the residential structure and
decks shall not be lower than +13.5 ft. MSL-NGVD 1929 and the pool shell shall not be
lower than 10. ft. MSL-NGVD 1929, as recommended in Wave Uprush dated September
15, 2002 prepared by Pacific Engineering Group.

(b) The plan view of the bulkhead and return wall in relation to the property boundaries, septic
system, and wave uprush limit line and cross-sections of the bulkhead and return wall.
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Project Location

Exhibit 1
CDP Amendment Nos.
4-00-057-A3 & 4-01-100-A4
Vicinity Map
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Exhibit 2
CDP Amendment Nos.
4-00-057-A3 & 4-01-100-A4
Parcel Map APN: 4452-001-021
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Exhibit 3
CDP Amendment Nos.
4-00-057-A3 & 4-01-100-A4
Parcel Map APN: 4451-006-012
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CDP Amendment Nos.
4-00-057-A3 & 4-01-100-A4

Aerial Photo

















































































































































Exhibit 9
CDP Amendment Nos.
4-00-057-A3 & 4-01-100-A4
Original Public View Corridors
of CDP Nos. 4-00-057 & 4-01-100
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Exhibit 10
CDP Amendment Nos.
4-00-057-A3 & 4-01-100-A4
Proposed Off-site View Corridor
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