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owned by Bay City Partners which includes the creating a 6.4 
acre passive open space park master plan and a 4.5 acre, thirty-
two (32) lot residential development .  A Tentative Tract Map 
is also proposed. 

 
Staff Recommendation:  Denial 
 
 
SUMMARY OF STAFF RECOMMENDATION: 
The 10.9 acre project site is the former site of the Department of Water and Power (DWP) steam 
energy generating facility which operated from 1925 until 1967 when it was demolished.  In the mid 
1980s, the site underwent environmental cleanup and remediation and in 2003 the property was sold 
to Bay City Partners, LLC (BCP), the current owners of the site.  The project site is located along 
the east side of the San Gabriel River in the City of Seal Beach, seaward of Pacific Coast Highway 
(PCH).  The project site is also contiguous with the recently constructed public oceanfront 
recreational facility known as the River’s End Staging Area (RESA), which is adjacent to both the 
beach and San Gabriel River.  The RESA is a popular windsurfing staging area for windsurfers and 
also provides parking for cyclists and pedestrians who recreate on the San Gabriel River Trail.  
Therefore the project site is considered to be both riverfront and oceanfront. 
 
The site has been designated and zoned for visitor-serving hotel and park use by the local government for 
more than 30 years and that is the land use designation approved by the Commission in its action on the Seal 
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Beach LUP which did not become effectively certified.  BCP among other things, requests approval of a 
Tentative Tract Map for a thirty-two (32)-lot residential subdivision on the northern 4.5 acres of the 
site, and the creation of a 6.4 acre remainder parcel on the southern portion of the site.  BCP also 
requests approval of construction of the residential infrastructure to support future construction of 
32 detached single family custom residences.  The proposed project required several discretionary 
approvals by the local government to allow residential use of the site, including: General Plan 
Amendment 11-1, DWP Specific Plan Amendment 11-1, Zoning Map Amendment 11-1, and Tentative Tract 
Map (TTM) 17425.  None of the City’s zoning actions for this site have been certified by the Commission. 
 
The proposed residential subdivision and the construction of thirty-two (32)-detached single family 
residences is an inappropriate use of the oceanfront project site because (1) private residential use of 
such a site is inconsistent with the priority land use policies of the Coastal Act for land that is 
suitable for the development of uses that provide visitor-serving commercial, commercial 
recreational and coastal access opportunities for greater public enjoyment of the coast; (2) a portion 
of the proposed residential land use area is encumbered by a public trust easement, thereby 
prohibiting the use of the land for private residential purposes; and (3) the proposed residential use, 
which encroaches into an existing recreational boating support facility through a lot line adjustment, 
creates a conflict with the continuation of this priority Coastal Act use.  Therefore, the staff is 
recommending that the Commission DENY the proposed residential use of the property. 
 
The proposed residential subdivision incorporates land within an existing recreational boating 
support facility located along the San Gabriel River on the northern portion of the site.  The adjacent 
site is zoned Service Commercial (SC).  To accommodate the proposed residential project the City 
approved a zone change from SC to DWP Specific Plan to allow the proposed residential use.  The 
incorporation of a portion of the adjacent recreational boat repair and boat storage facility into the 
proposed residential subdivision requires the approval of a lot line adjustment from the City.  The 
application submittal material contains conflicting information as to whether the City has approved 
the lot line adjustment or whether this is a future action.  Further, lot line adjustments in the City’s 
coastal zone require a coastal development permit from the Commission and none have been issued 
for the subject property.  The subject coastal development permit application does not include a 
request for Coastal Commission approval of the lot line adjustment.  Additionally, the proposed 
residential subdivision includes the vacation of approximately 7,600 square feet of the 1st Street 
right-of-way along the east side of the project site.  Although the coastal permit application includes 
the request for the street vacation, there is no evidence that the City Council has approved the street 
vacation in its local action on the proposed project.  Finally, the proposed thirty-two (32)-lot 
residential subdivision includes land that is subject to a public trust easement.  Eleven (11) of the 
proposed thirty-two (32) lots are affected.  According to the Public Trust doctrine, waterborne 
commerce, navigation, fisheries, open space, recreation and visitor-serving commercial uses are 
allowable uses but residential use is, generally, prohibited on public trust lands.  These public trust 
uses are consistent with the Coastal Act priority uses of the project site.  The applicants have a 
pending application with the State Lands Commission (SLC) to exchange the public trust easement 
land for other privately owned land on the project site that includes both submerged water area 
within the San Gabriel River and land that includes a portion of the San Gabriel River Trail.  
However, this same land that is proposed to be transferred to SLC is also proposed to be conveyed 
to the City of Seal Beach pursuant to a settlement agreement between the City and the 
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landowner/applicant, Bay City Partners, LLC.  Unless and until a land exchange is approved by SLC 
the proposed residential development cannot be approved and no land transfer to the City will occur. 
 
According to the coastal permit application, the City of Seal Beach is a co-applicant and is 
requesting the future development of a public open space passive “habitats” park on the 6.4 acre 
remainder parcel created by the residential subdivision.  However, due to the 2011 Settlement 
Agreement (Agreement) between BCP and the City regarding the subject site, it appears that the 
City does not have the legal right to apply for the development of the future passive park.  The City 
does not own the land on which they are proposing a future park and the terms of the Agreement 
state that BCP will only convey the land to the City if the Coastal Commission approves the 
“Proposed Residential Project”.  BCP, the owner of the 6.4 acre remainder parcel is not proposing to 
construct the passive open space park, only to construct water quality treatment detention basins 
within the designated open space park area as a part of the drainage plan for the proposed residential 
subdivision.  Therefore, entitlement to the future passive open space park should not be considered a 
part of the subject application because the City has not submitted evidence that it owns a property 
interest in the subject area. 
 
 Nonetheless, the Coastal Act dictates that private lands suitable for visitor-serving commercial 
recreational facilities have priority over private residential development. The subject site is adjacent 
to substantial coastal recreational opportunities, including water-related coastal recreational 
activities of swimming, surfing, kite-surfing, kayaking and stand-up paddle boarding and land-born 
coastal recreational activities including biking, jogging, strolling, fishing along the San Gabriel 
River mouth and Seal Beach beach area.  In 2011, the Seal Beach Chamber of Commerce submitted 
a letter to the Commission in response to the staff report recommendation for a RESA improvement 
project, stating that the RESA improvements will “increase utility of [the] river area….[which] in 
turn will benefit the City, the business community and visitor serving uses of our river trail.” The 
letter concluded that the RESA improvements will attract visitors to Main Street and the Pier” and 
“encourage both residents and visitors to enjoy the Seal Beach community in a new, deeper way.”1 
Given the Coastal Act mandate, coupled with the significant recreational resources inherent in the 
facilities adjacent to the subject site,  the subject 6.4 acre portion of the project site should be 
developed with a use other than the passive park use contained in the application.  Passive open 
space park use areas and habitat creation are generally good land uses pursuant to the Coastal Act.  
Passive habitat parks are normally associated with development sites that contain sensitive habitats, 
including former or degraded habitats that are being restored or protected.  However in this case, no 
sensitive habitat exists on the project site and a passive habitat park is instead proposed to be 
created.  Because of its ideal location along the coast and adjacent river and the existing adjacent 
commercial recreational boating services facility, there are higher priority uses for the project site 
that would be consistent with Chapter 3 policies of the Coastal Act.  Higher priority uses of the site 
include: visitor-serving commercial uses that provide accommodations, goods, and services 
intended primarily to serve the needs of visitors, such hotels, including lower cost overnight 
accommodations, bed and breakfast use; commercial recreation uses such as an RV park, and 
marine commercial uses, restaurants, bike and surfboard rentals, and souvenir shops.  Mixed-use 
development of the 10.9-acre site could include a number of these visitor-serving uses and could 
also potentially include some area devoted to active or passive park use.  For these reasons, staff 

                                            
1 http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf.  Exhibit 5, page 1. 
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also recommends that the Commission DENY the proposed use of the majority of the project site as 
a passive open space park. 
 
Commission staff has made the City and the property owner aware of our concerns with the 
proposed project in comment letters on the Environmental Impact Report (EIR) (SCH# 
2011061018) dated July 6, 2011 and January 9, 2012.  Many issues were raised in these letters, but 
the main issue with the project discussed in these letters dealt with the proposed change in land use 
from visitor-serving to residential use.  The prime location of the DWP site along the coast makes it 
well suited for visitor-serving and lower cost visitor and recreation uses, not residential uses, a 
lower priority use.  Thus, the applicants have been made aware of Commission staff concerns with 
the project and reminded of past Commission action on the Commission’s changes in the City’s 
proposed LCP submittals that never became certified (the City never adopted the Commission’s 
suggested modifications related to past LCP submittals) for the subject site beginning with the early 
planning stages of the project.  However, the applicants have not modified the project to address 
these concerns. 
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I. MOTION AND RESOLUTION 
 
Motion: 
 

I move that the Commission approve Coastal Development Permit No. 5-13-003 for the 
development proposed by the applicant. 

 
Staff recommends that the Commission DENY the Coastal Development Permit application by 
voting NO on the following motion and adopting the following resolution. 
 
Resolution: 
 

The Commission hereby DENIES a Coastal Development Permit for the proposed 
development on the ground that the development will not conform with the policies of 
Chapter 3 of the Coastal Act and will prejudice the ability of the local government having 
jurisdiction over the area to prepare a Local Coastal Program conforming to the provisions 
of Chapter 3.  Approval of the permit would not comply with the California Environmental 
Quality Act because there are feasible mitigation measures or alternatives that would 
substantially lessen the significant adverse impacts of the development on the environment. 

 
II. FINDINGS AND DECLARATIONS: 
 
The Commission hereby finds and declares: 
 
A. Project Description and Location 
1. Project Description 
The coastal development permit (CDP) application is a joint application between the City of Seal 
Beach and Bay City Partners, LLC (BCP), the landowner, for the approval of a passive open space 
park master plan and a thirty-two (32)-lot residential development (Exhibit #1) on the former 10.9 
acre Department of Water and Power (DWP) site.  Currently, the project site consists of eight (8) 
legal lots.  The City approved a Tentative Tract Map which would subdivide the property into thirty-
two (32) residential lots and a 6.4 acre remainder parcel.  According to the CDP application, BCP 
will improve the lots with detached single-family homes (4.5 acre total).  The City will construct the 
improvements to the passive open space park (6.4 acre total remainder parcel) area at some point in 
the future, if BCP sales the land to the City based upon the terms of the 2011 Settlement Agreement 
between the parties.  BCP owns the former DWP site which includes the “sewer parcel” and the 
adjacent “driveway parcel” that provide vehicular and pedestrian access to the adjacent oceanfront 
Rivers End Staging Area (RESA) from 1st Street, as well as a parcel that consists of a portion of the 
San Gabriel River and a portion of the San Gabriel River Trail.  Based upon a 2011Settlement 
Agreement (Settlement), as modified by the 2012 Disposition and Development Agreement (DA) 
between the City and BCP, the City has the “driveway” and the “San Gabriel River Trail” parcels 
under lease until March 2015, but upon issuance of a CDP from the California Coastal Commission 
(CCC) for the residential project as proposed (known as the “Proposed Residential Project”), the 
City will get, at no cost, fee title to the “sewer”, “driveway”, the “San Gabriel River Trail” parcels 
and the open space park (Exhibit #2).  In turn, BCP will get fee title to a portion (approximately 
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7,600 square feet) of the City-owned land (right-of-way) at the corner of 1st Street and Marina Drive 
(Exhibit #2).  However, if the Commission does not approve the “Proposed Residential Project”, 
BCP will not convey the 6.4 passive open space park to the City and the “driveway parcel”, “sewer 
parcel” and “San Gabriel River Trail parcel” leases terminate 30 days from the date of Commission 
denial of the residential subdivision. 
 
The future passive open space park will consist of four (4) native plant communities: Coastal Sage 
Scrub, Native Grasslands, Riparian/Freshwater Marsh, and Coastal Trees (Exhibit #3).  
Additionally, the passive open space park area will contain the following: two (2) water quality 
treatment areas that are designed to have a dual function to treat runoff from both the passive open 
space park area and the residential area and serve as part of the riparian area; a Vista Rest Area and 
Interpretative Center with a seat wall with shaded trellis, bicycle racks and interpretative elements; a 
paved trail from the San Gabriel River Trail to the Interpretative Center and to Ocean Avenue; a 
decomposed granite trail throughout the open space; benches; a picnic area; San Gabriel River 
Trailside Signage; a San Gabriel River Trailside Rest Area located at the entrance to the passive 
open space park from the San Gabriel River Trail that will provide benches, a shade trellis, trash 
cans, drinking fountains and bicycle racks; pedestrian entrance from the RESA Parking Lot; and 
other pedestrian entrances from surrounding adjacent areas.  However, pursuant to the Settlement, 
the only portion of the future passive park that will be constructed is the water quality treatment 
areas as a part of the drainage plan for the residential subdivision (Exhibit #8).  The park is not 
proposed to be built by BCP, the property owner, but is to be built in the future by the City, if BCP 
conveys the land to the City.  Although the City is a co-applicant in this CDP application, they have 
no legal right to obtain approval of or construct the proposed park improvements.  Although BCP 
owns the land on which the open space park is proposed, they are not obligated to construct the park 
and is not proposing to do so. 
 
The project site totals 10.9 acres.  Residential development is proposed on the northern 4.5acres.  
The thirty-two (32) lot residential subdivision will consist of the following: all street and alleys will 
be public with no gates; approximately 7,600 square feet of land at 1st Street and Marina Drive will 
be vacated by the City of Seal Beach and included in the project; the design of the future single 
family detached residences will be regulated by the Development Standards of the City RHD 20 
Zoning regulations and Architectural Guidelines will be recorded with the Final Tract Map.  The 
proposed lots range in size from 3,144 to 5,787 square feet (Exhibit #1 & Exhibit #8).  According to 
the Settlement, no affordable housing will be provided on-site nor is BCP required to pay affordable 
housing in-lieu fees. 
 
The proposed project will have sixty-nine (69) on street parking spaces and sixty-four (64) off street 
parking spaces (2 per residential).  Grading will consist of 1,600 cubic yards of cut, 3,800 cubic 
yards of fill and 2,200 cubic yards of import. 
 
2. Project Location 
The proposed project is located at the southwest corner of 1st Street and Marina Drive in the City of 
Seal Beach, the former DWP site (Exhibit #4).  The project site consists of eight (8) legal lots that 
consist predominantly of undeveloped, disturbed non-native grassland (Exhibit #5).  Of these lots, 
there is a “sewer parcel” that is improved with landscaping and a sidewalk.  The “sewer parcel” is 
adjacent to the paved “driveway parcel” that provides access to the 1st Street public beach parking 
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lot (Exhibit #2).  The western portion of the DWP site includes a parcel that contains a segment of 
the San Gabriel River Trail.  The project also involves two (2) adjacent properties: north of the 
project site is a property that contains California Everglades, a recreational boating support facility 
(boat repair and dry boat storage area) and also a legal non-conforming single-family residence; and 
another property east of the project site that is part of the current 1st Street right-of-way (ROW) 
located at 1st Street and Marina Drive and contains roadway pavement, curb/gutter, sidewalk, and 
ornamental landscaping (Exhibit #2).  Land area from both these sites is proposed to be incorporated 
into the proposed residential subdivision and require a lot line adjustment and street vacation in 
order to do so.  There is no evidence that either of these approvals have been obtained from the City. 
 
East of the project site is 1st Street and residential uses; north of the project site are a legal non-
conforming single-family residence on the site of the recreational boating support facility (on a 
property zoned as Service Commercial), Marina Drive and residential uses, west of the site is the 
channelized San Gabriel River and the San Gabriel Bike Trail; and south of the project site is an 
existing City-owned maintenance structure, storage yard, and oil processing structure, the 1st Street 
beach parking lot, the River’s End Staging Area (RESA),and associated commercial uses (i.e., 
River’s End Café, etc.) adjacent to the public sandy beach (Exhibit #4). 
 
The subject site is adjacent to the RESA, a facility offering substantial coastal recreational 
opportunities, including water-related coastal recreational activities of swimming, surfing, kite-
surfing, kayaking and stand-up paddle boarding and land-born coastal recreational activities 
including biking, jogging, strolling, fishing along the San Gabriel River mouth and Seal Beach 
beach area. The RESA is a popular area for windsurfing and kite sailing and is utilized as a 
recreational staging area for the San Gabriel River Trail.  The Commission approved the 
construction of the RESA on September 11, 2011, [CDP NO. 5-10-220-(City of Seal Beach)] 
consisting primarily of landscape improvements, new/renovated sidewalks, new asphalt paving, 
signage, lighting, picnic bench facilities, and a series of low seat walls to block wind blown sand 
from reaching the RESA.  The San Gabriel River Trail is a paved regional recreational trail along 
the eastern boundary of the San Gabriel River.  Improvements to the San Gabriel River Trail 
consisted primarily of trail resurfacing, striping, signage, fencing, landscaping and irrigation.  
Funding for the project came from a grant from the Rivers and Mountains Conservancy.  In 
approving the project the Commission required subsequent approval of any future changes to the 
publics’ ability to access the RESA from the “Driveway Parcel” and “Bike Trail Parcel” (which may 
happen as a result of the proposed project).  The Commission also conditioned the project to ensure 
maximum public access of the facility and required the public parking lot be managed such that the 
vehicular gate remain open unless except for temporary closure due to public safety concerns related 
to natural hazards; required that the parking lot remain open, but approved the collection of fees 
between 7am to 10pm; and required the removal of any beach closure signs.  The Seal Beach 
Chamber of Commerce submitted a letter to the Commission in response to the staff report 
recommendation for a RESA improvement project, stating that the RESA improvements will 
“increase utility of [the] river area….[which] in turn will benefit the City, the business community 
and visitor serving uses of our river trail.” The letter concluded that the RESA improvements will 
attract visitors to Main Street and the Pier” and “encourage both residents and visitors to enjoy the 
Seal Beach community in a new, deeper way.”2  The RESA, San Gabriel River Trail and the DWP 

                                            
2 http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf.  Exhibit 5, page 1. 

http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf
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property form a contiguous site that is a prime location for public waterfront recreation and public 
access to the coast.  As such, the DWP site should be developed with visitor-serving commercial 
uses, such as overnight accommodations, including lower-cost overnight accommodations. Or 
additional public recreation opportunities, including commercial recreation facilities such as an RV 
park or a mixed-use development including these uses that may include passive or active park on a 
portion of the site. 
 
B. Project Site History 
1. Previous Commission LCP Actions on Project Site  
In 1978-1979 the Coastal Conservancy in conjunction with the City, conducted extensive public 
workshops to develop a Restoration Plan (Conservancy Project #3-79) for the DWP site.  This 
Restoration Plan was approved in concept by the Coastal Commission (CCC) in June 1979 and 
specified provisions which needed to be included in a final project and the range of possible uses as 
parameters for later permit approval.  The Restoration Plan provided visitor uses and open space, 
more specifically a 6-½ acre park, visitor/serving development and housing, with development 
concentrated on the northerly 1/3 of the site, with all ground floor commercial coastal-related, 
visitor-serving facilities. 
 
To guide development on the DWP site, the City of Seal Beach in 1982 adopted the 1982 DWP 
Specific Plan.  The Specific Plan provided for visitor-serving uses defined as “A hotel [not to exceed 
300 rooms and a 35-foot height limit] and the necessary ancillary support uses including, but not 
limited to, restaurants, retail uses, service uses, meeting/conference rooms and banquet facilities 
limited to the northerly 30% of the parcel [north of an imaginary westerly prolongation of Central 
Way].  The Specific Plan stated that the remainder 70% was for open space uses defined as “Public 
parks, green belts, bike trails, nature trails, hiking trails, and any active or passive recreational 
uses normally located in parks or open spaces, and theater.” 
 
Sometime after this action, the City of Seal Beach submitted their Land Use Plan (LUP) which 
included the 1982 DWP Specific Plan for certification by the CCC.  On July 28, 1983, the CCC held 
a public hearing on the City of Seal Beach LUP.  Commission staff recommended that the 
Commission find that the LUP raise Substantial Issue and the Commission agreed.  The CCC found 
that the DWP Specific Plan contained unclear policies and designations for this site.  The uses 
proposed within the open space areas of the DWP site had conflicting policies and thus raised 
Substantial Issue with the policies of Chapter 3 of the Coastal Act.  The conflict arose from a 
Specific Plan policy that identified permitted uses in the open space that included government 
buildings and facilities, and unspecified uses deemed appropriate by the Planning Commission.  The 
lack of clearly defined uses could have allowed non-priority, non-public uses within the open space. 
 
Following the Substantial Issue determination, the CCC held a public hearing on the City of Seal 
Beach LUP, as submitted.  The Commission denied the LUP as submitted based on inconsistencies 
with the Coastal Act.  Regarding the DWP site, suggested modifications were necessary to limit 
uses within the Open Space designation.  Thus, the suggested modification provided that those uses 
which were inconsistent with the protection of 70% of the site for open space for parks, trails, active 
or passive recreation and theatre be deleted.  The Commission then adopted suggested modification, 
which if adopted by the City would bring the Plan into conformance with provision of the Coastal 
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Act.  The Commission found that the hotel, restaurant, retail and other proposed visitor-serving 
commercial uses on the remaining portion of the DWP site were consistent with the Coastal Act. 
 
However, these suggested modifications were never adopted by the City.  Therefore, the LUP was 
never effectively certified the DWP Specific Plan and subsequently lapsed.  Thus, the standard of 
review is the Coastal Act.  While these suggested modification regarding the DWP site were never 
adopted by the City, it does show the Commission’s concern in 1983 of preserving the site for a 
lower cost open space park uses and fairly intense hotel and other visitor-serving commercial uses 
on the northerly 30% of the DWP site.  Such uses are still strongly encouraged. 
 
2. Previous Commission Staff Comments on Project Site 
In 1996, the DWP Specific Plan was amended by the City to reduce the maximum number of rooms 
for the hotel use from 300 rooms to 150 rooms. 
 
On July 6, 2011 and again on January 9, 2012, Commission staff commented on the Draft 
Environmental Impact Report (SCH# 2011061018) for the currently proposed Bay City Partners 
DWP project (Exhibit #6).  The EIRs used the 1996 DWP Specific Plan as a basis for reviewing the 
proposal.  Among the issues raised in the Commission staff letters was the proposed change in land 
use from visitor-serving commercial (hotel) to residential use.  Staff further reiterated that the DWP 
site is located in a prime location along the coast that is well suited for visitor-serving and lower 
cost visitor and recreation uses.  Each of these uses is a higher priority use in the Coastal Act since 
each offers an opportunity for the public to access and enjoy the coast.  Residential uses on the other 
hand are not high priority uses since they do not provide the same beneficial uses for the broader 
general public. 
 
3. Local Government Approval 
The City of Seal Beach took several actions to carry out the proposed development including 
modifying the General Plan, Zoning Code, and Specific Plan to allow residential use of the site.  
Additionally, a settlement agreement and disposition and development agreement between the City 
of Seal Beach and BCP were agreed upon in order to carry the development forward.  Given the 
terms of the two (2) Agreements, the Commission is not at all assured that the land proposed for the 
future passive park will ever be conveyed to the City or if conveyed, whether the park will actually 
be built since the Agreements require BCP to convey the land only if the “proposed residential 
project” is approved by the Commission.  Although the City is a co-applicant of the subject CDP 
application for approval of the park master plan, it has not submitted evidence that it owns a 
property interest that supports its legal authority to apply for the approval and BCP is not proposing  
the development involved with to constructing the park site (with the exception of the drainage 
facilities for the residential subdivision that are proposed to be located within the park).  The local 
actions are described below: 
 
General Plan Amendment 11-1 (adopted by the City of Seal Beach City Council on July 9, 2012 
through Resolution No. 6274). This amendment to the Land Use Element of the General Plan 
allowed residential development to be accommodated on the northerly 4.5 acres of the subject 
property.  This proposed residential designation would replace the previous visitor-serving use 
designation, while the open space use designation would remain.  This amendment has not been 
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certified by the Commission and is not used as guidance by the Commission in making its decision 
on the subject application. 
 
DWP Specific Plan Amendment 11-1 (adopted by the City of Seal Beach City Council July 9, 2012 
through Ordinance No. 1620).  This amendment eliminated the visitor-serving use component and 
replaced it with a residential use, not to exceed thirty-two (32) single- unit detached residential units 
with a 25-foot height limit.  The open space use designation remained.  However, reference to the 
percentage occupation of the site by each of the two uses was replaced with language discussing the 
limits of use.  For example, the amended Specific Plan (SP) states the following regarding the 
residential use: “As shown on the Land Use Development Plan (Exhibit B), no residential parcels 
shall be permitted south of an imaginary western prolongation of the northerly Central Way right-
of-way line.”  The open space designation would remain and be limited to the area south of the 
extrapolated Central Way right-of-way line.  Development standards and regulations for this open 
space designation would remain unchanged.  Residential structures authorized by this Specific Plan 
would be subject to a 25-foot height limit and the same development standards generally applicable 
to residential high density (RHD-20) development in the Old Town area of the city, where the DWP 
site is predominantly located within.  The Commission did not review SP amendment. 
 
Zoning Map Amendment 11-1(adopted by the City of Seal Beach City Council July 9, 2012 through 
Ordinance No. 1620). This amendment adjusted the boundaries of the DWP Specific Plan area to 
include the entirety of the subject property, which would be zoned SPR for Specific Plan 
Regulation.  Approximately 1.4 acres of land was rezoned and added to the existing designation and 
a 0.005 acre northern portion of the site that is currently part of the SPR area would be re-zoned as 
Service Commercial (SC), which would permit it to be absorbed into the adjacent separate northern 
SC property (Exhibit # 7).  This is further discussed below under the Lot Line Adjustment 
subsection. 
 
Tentative Tract Map (TTM) 17425 (adopted by the City of Seal Beach City Council on July 9, 2012 
through Resolution No. 6275).  This TTM would subdivide the northerly 4.5 acres of the site into 
thirty-two (32) lots for detached single-family residences (Exhibit # 8).  Residential lot sizes would 
range from 3,144 to 5,787 square feet with averaged widths between 30 and 58 feet and depths of at 
least 100 feet.  Access to the tract would be via both Marina Drive and 1st Street.  All streets and 
alleys would be public.  Initially the TTM was for forty-eight (48)-residential lots, but after a June 6, 
2012 Planning Commission hearing, the applicants made some suggested changes which included 
revising the TTM to include only thirty-two (32) lots.  This revised project was subsequently taken 
to City Council and approved. 
 
Settlement Agreement dated March 16, 2011.  A settlement agreement between the City and BCP 
from BPC’s lawsuit challenging the City’s certification of a Mitigated Negative Declaration and 
Mitigation Monitoring and Reporting Program for the River’s End Project and the City’s 
condemnation lawsuit against BCP, in which the City sought to acquire the “driveway parcel” and 
“sewer parcel” was entered into by both parties (Exhibit # 9).  Concurrent with a $900,000 payment 
to BCP, BCP entered into a lease with the City of Seal Beach for the “driveway parcel” and the “San 
Gabriel River Trail parcel” that commenced on March 31, 2011.  The lease will terminate on March 
31, 2015 or upon conveyance of the parcels to the City is the Coastal Commission approves the 
“proposed residential project”.  Upon receipt of the $900,000, BCP agreed to convey to the City an 
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irrevocable easement for the “sewer parcel”.  Upon issuance of a CDP by the California Coastal 
Commission for the “proposed residential project” (defined as subdivision of forty-eight (48) 
residential lots at that time, the City agreed to pay BCP $1.1 million and to convey to BCP by 
quitclaim deed, a portion (approximately 7,600 square feet) of the City-owned land (right-of-way) at 
the corner of 1st Street and Marina Drive.  BCP will then convey to the City by quitclaim deed, fee 
title to the 6.4 acre open space areas (except for a 1,200 square foot portion of land within the 
proposed residential area) consisting of the “sewer”, “driveway”, and “San Gabriel River Trail” 
parcels and the rest of the passive open space park.  The City agreed that the BCP conveyance of the 
open space area shall be for the purpose of future open space and park uses.  The quitclaim deed 
from BCP to the City includes a requirement that a deed restriction be recorded against the land, 
limiting the uses of the open space area to passive park uses contained in the amended DWP 
Specific Plan.  The SP limits structures in the future passive park to benches and light standards no 
more than 15-feet in height.  The settlement agreement also states that if no CDP is issued by CCC 
for the residential project, the parties have no obligation to the agreement.  The Commission is not a 
party to this agreement and is, thus, not bound, in any way, by its terms. 
 
Disposition and Development Agreement dated July 9, 2012 (adopted by the City of Seal Beach 
City Council on July 9, 2012 through Resolution No. 6276).  A disposition and development 
agreement (DA) between BCP and the City of Seal Beach followed the settlement agreement 
(Exhibit # 10).  The DA states that upon the California Coastal Commission’s issuance of a CDP for 
the “proposed residential project” (which was revised from a subdivision of forty-eight (48) 
residential lots to thirty-two (32) lots), BCP shall donate to the City the open space, including the 
“sewer” and San Gabriel River Trail” parcels San Gabriel; and will convey/exchange fee title of the 
“driveway parcel” located within the open space to the City for a portion (approximately 7,600 
square feet) of the City-owned land (right-of-way) at the corner of 1st Street and Marina Drive.  The 
right-of-way will be incorporated into the DWP Specific Plan and zoned for residential use.  This 
area will also form part of the Tentative Tract Map.  The DA however acknowledges that the street 
vacation requires separate approvals.  However, there is no evidence that the City Council has 
approved the street vacation.  This agreement requires that the open space be deed restricted for 
open space uses as defined in the DWP Specific Plan.  Further, the documentation transferring 
ownership of the open space to the City shall contain a right of reversion in favor of the owner and 
the owner’s successors-in-interest in the event the permitted open space uses are discontinued and 
some other use of the open space is proposed that would be inconsistent or in conflict with such 
permitted uses. The Commission is, also, not a party to this agreement and is, thus, not bound, in 
any way, by its terms. 
 
Lot Line Adjustment.  The proposed project includes a lot line adjustment between two (2) 
properties, a northern portion of the subject project site and an adjacent northern property.  The 
adjacent northern property was zoned Service Commercial and is developed with an existing 
recreational boating support facility (boat repair and dry boat storage area) use.  A portion of that 
property will be incorporated into the DWP site and was re-zoned SPR in Zoning Map Amendment 
11-1 to allow residential use in accordance with to the DWP Specific Plan Amendment 11-1 
(Exhibits #2 & #7).  In exchange, the applicants will give up a portion of the existing DWP property 
to that northern landowner (Exhibits #2 & #7).  However, the lot line adjustment has not been 
submitted as a part of this application.  A December 2010 lot line adjustment approval was 
mentioned in City documents but it is unclear if they are referring to this lot line adjustment.  Lot 
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line adjustments also must be approved by the Coastal Commission and it is not included in the 
subject CDP application. 
 
4. Other Agency Approval 
A portion of the subject site (Parcel A) is encumbered with a Public Trust easement and therefore 
needs approval from the State Lands Commission (SLC) to remove the public trust easement in 
order to use the land for residential development (Exhibit #11).  Residential uses are prohibited on 
public trust land.  BCP has submitted an application to the SLC requesting a land exchange to 
impress the public trust easement on another portion of the property so that the proposed residential 
project can proceed.  The other piece of land that would be involved in the land exchange is Parcel 
B, which includes portions of the San Gabriel River Trail, as well as submerged portions of the San 
Gabriel River (Exhibit #11).  The application has not been acted upon by SLC and unless and until 
the public trust easement is removed from Parcel A, the proposed residential development can not 
be built.  The Commission notes that the land which BCP has proposed in it application to SLC to 
encumber with the public trust easement (Parcel B) is already committed to be conveyed to the City 
for public trail access purposes (“San Gabriel River Trail parcel”) pursuant to the Settlement and 
Development Agreements.  The uses that are consistent with the Public Trust are also the uses that 
are preferred under the Coastal Act for waterfront land and these uses should be maximized on the 
subject site. 
 
5. Standard of Review  
The City of Seal Beach does not have a certified Local Coastal Program (LCP) nor has the 
Commission certified the DWP Specific Plan.  Therefore, the Coastal Commission is the permit 
issuing entity and the standard of review is Chapter 3 of the Coastal Act. 
 
C. Land Use 
The following Coastal Act policies support the development of higher priority uses and state things 
such as: require that lower-cost visitor and recreational facilities be encouraged and where feasible, 
provided; require water-oriented activities in coastal areas that cannot be provided at inland areas be 
protected for such use; require that oceanfront land suitable for recreational use be protected for that 
use; require that visitor-serving commercial recreational facilities have priority over private 
residential; require that increased recreational boating use of coastal waters shall be encouraged by 
providing recreational boating support facility; and require that coastal dependent development shall 
have priority over other development on or near the shoreline. 
 
Section 30213 of the Coastal Act (Lower cost visitor and recreational facilities) states: 

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where 
feasible, provided. Developments providing public recreational opportunities are preferred. 

 
Section 30220 of the Coastal Act (Protection of certain water-oriented activities) states: 

Coastal areas suited for water-oriented recreational activities that cannot readily be 
provided at inland water areas shall be protected for such uses. 

 
Section 30221 of the Coastal Act (Oceanfront land; protection for recreational use and 
development) states: 
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Oceanfront land suitable for recreational use shall be protected for recreational use and 
development unless present and foreseeable future demand for public or commercial 
recreational activities that could be accommodated on the property is already adequately 
provided for in the area. 

 
Section 30222 of the Coastal Act (Private lands; priority of development purposes) states: 

The use of private lands suitable for visitor-serving commercial recreational facilities 
designed to enhance public opportunities for coastal recreation shall have priority over 
private residential, general industrial, or general commercial development, but not over 
agriculture or coastal-dependent industry. 

 
Section 30224 of the Coastal Act (Recreational boating use; encouragement; facilities) states: 

Increased recreational boating use of coastal waters shall be encouraged, in accordance 
with this division, by developing dry storage areas, increasing public launching facilities, 
providing additional berthing space in existing harbors, limiting non-water-dependent land 
uses that congest access corridors and preclude boating support facilities, providing 
harbors of refuge, and by providing for new boating facilities in natural harbors, new 
protected water areas, and in areas dredged from dry land. 

 
Section 30255 of the Coastal Act (Priority of coastal-dependent developments) states: 

Coastal-dependent developments shall have priority over other developments on or near the 
shoreline. Except as provided elsewhere in this division, coastal-dependent developments 
shall not be sited in a wetland. When appropriate, coastal-related developments should be 
accommodated within reasonable proximity to the coastal-dependent uses they support. 

 
1. Coastal Act Priority Land Uses 
Given its riverfront and oceanfront location, and adjacent recreational boating support use, the 
subject site is well suited for higher priority uses encouraged by the Coastal Act.  Such uses include 
visitor-serving commercial, commercial recreation, marine commercial and lower cost visitor and 
recreational facility uses as they offer a greater opportunity for the general public to enjoy the coast.  
The subject 10.9 acre site is owned by a single entity, thereby increasing the ability to 
comprehensively plan and development the site.  However, the applicants are proposing a residential 
use, specifically thirty-two (32) detached single family residences, which is not a high priority use in 
the Coastal Act for such a site. 
 
Private residential uses do not provide the general public an opportunity to enjoy the coast nor does 
it maximize potential public enjoyment of the coast.  As part of the proposed residential use, the 
applicant is taking a portion of the adjacent boating support facility that is located along the river to 
the north of the project site (Exhibit #2).  The adjacent site is currently zoned Service Commercial 
and has an existing recreational boating support use (boat repair and dry boat storage), which is a 
higher priority use.  In fact the Coastal Act encourages increased recreational boating by, among 
other things, providing and protecting boating support uses.  The introduction of a residential 
subdivision, especially large lot, detached single family residential lots, adjacent to an existing 
recreational boating support use introduces a potential land use conflict could ultimately result in the 
elimination of the higher priority use.  To avoid such a conflict, only higher priority compatible 
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visitor-serving commercial, commercial recreational and low-cost recreational use should be 
established on the project site. 
 
The applicants are also proposing along with the residential use, a passive open space park use 
designation on the majority of the project site with the future creation of a habitat area consisting of 
four (4) native plant communities along with trails, benches, a picnic area, an interpretive center, 
shaded trailhead (Exhibit #3).  Passive open space parks and habitat parks are positive uses that are 
also encouraged under the Coastal Act.  However, habitat parks are normally associated with 
development proposals where the site has or is adjacent to existing sensitive habitat that is being 
restored or protected.  However in this case, there is no sensitive habitat that exists and is instead 
being created.  This created habitat area will act as a privacy buffer for the proposed residential use 
and provide a location for the drainage of the residential subdivision.  Passive open space or habitat 
park use should not be eliminated in its entirety from the project site.  A portion of the site could 
include a passive use; however because of its superior location along the coast and adjacent and 
nearby public recreational and access amenities that could support more active public uses, there are 
better uses suited for the subject site.  These higher priority uses include: visitor-serving 
commercial, recreation and marine commercial and lower-cost visitor and recreational facilities. 
 
Visitor-serving commercial uses are a high priority use since they provide enhanced opportunities 
for a greater segment of the general public to enjoy the coast.  These types of uses provide 
accommodations, goods, and services intended to primarily serve the needs of visitors, such as 
hotel, bed and breakfast, hostel and other overnight accommodations; restaurants, food concessions 
and other eating establishments; bike and other recreational equipment rentals, and souvenir shops 
and other retail uses. 
 
Commercial recreation and marine commercial uses additionally provide coastal- related and 
coastal-dependent uses that enhance opportunities for the public to experience to the coast.  Some 
segments of the public currently enjoy fishing and water skiing along and within the adjacent San 
Gabriel River.  In recent years more and more owners of smaller boats are choosing to store their 
boat on land as opposed to keeping them in marina slips.  Thus, the need for surface dry boat storage 
is a growing recreational need. 
 
Lower-cost recreational uses further maximize public opportunities to access and enjoy the coast.  
Therefore, partial use of the project site for these types of uses, such as active park (i.e. including 
sports fields, playgrounds, etc.), passive and habitat parks would be consistent with the public 
access and recreation policies of the Coastal Act.  The Commission notes that in some Orange 
County cities there is a severe shortage of active parks offering soccer and baseball fields.  At the 
Sunset Ridge Park site in Newport Beach the Commission had the difficult task of allowing active 
park use while protecting and enhancing sensitive habitat areas (CDP NO. 5-10-168). 
 
2 Applicants’ Analysis of the Viability of Hotel and Other Uses 
A hotel use is an ideal use of the project site since a hotel is a visitor-serving use that provides for 
extended stay and use of the coast for a greater segment of the public than private residential use 
would provide.  The applicants, in order to determine if hotel use is a viable use, commissioned 
several analyses: Analysis of Potential Market Demand and Statements of Estimated Annual 
Operating Results for a Proposed Hotel to be located in Seal Beach, CA prepared by PKF 
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Consulting dated July 31, 2003; Potential Market Demand and Estimated Operating Results for a 
Proposed Hotel to be located in Seal Beach, California prepared by PKF Consulting dated 
November 6, 2009; and Peer Review and Site Specific Hotel Feasibility Evaluation prepared by 
Kosmont Companies date September 2011. 
 
The 2003 analysis by PKF Consulting concluded a hotel use on site would potentially be a positive 
use of the property due to (1) the location near the beach; (2) good access to the site from points 
across southern California; and (3) the excellent visibility of the site considering the low-rise nature 
of the surrounding area.  However the analysis ultimately concluded that the project site is not a 
luxury site that would support a hotel that could maintain an average daily rate of between $200 and 
$300.  The analysis additionally stated that the site could support approximately 200 hotel rooms if 
the facility is located at the southern end of the site near the beach and beach parking lot instead of 
placing a hotel use in the northern portion of the site near Marina Drive, which is consistent with the 
layout as described in the DWP Specific Plan.  Thus the analysis concluded that construction of a 
hotel based upon the DWP Specific Plan would not be feasible.  Additionally, the study felt that 
considering the surrounding development, a hotel of this size would be out of character. 
 
The analysis also included a section that analyzed solely residential uses on the site, as well as a 
boutique hotel with surrounding residential.  The analysis stated that while they are not experts in 
the residential field, that an approximate development of forty (40) residential units with limited 
open space would be the most economical feasible utilization of the site.  However, the analysis 
does conclude that this type of use would not be favorable with the CCC.  A use that the analysis 
does suggest that may be a better fit was a boutique hotel with surrounding residential.  Such a 
development would consist of approximately 30 rooms and an average daily rate of $225.  
Furthermore, the analysis stated that a factor that would help the performance of the boutique hotel 
would be the construction of residential and open space in the development.  The hotel would act as 
an amenity to the surrounding residential and the Seal Beach community. 
 
In 2009, PKF Consulting conducted another hotel analysis of the site.  The conclusion of the 2009 
analysis was that construction of a hotel as set forth in the DWP Specific Plan still was not feasible.  
As a result of that conclusion, BCP developed a series of scenarios that modified the DWP Specific 
Plan in an attempt to provide for a feasible hotel on the property.  BCP identified two locations for 
the hotel development; 1) within the 30% area (at the intersection of 1st Street and Marina Drive) 
designated as visitor-serving; and 2) in the area identified as open space adjacent to the beach 
parking lot/beach.  The analysis reviewed these options and stated that the limiting factors of the 
first option are: the small land area, underground parking is not feasible for cost reasons, and the 
location of the land area for the hotel use is less desirable since it is farther from the water.  On the 
other hand, the analysis states that the second location is the ideal location for a hotel use since it is 
adjacent to the beach.  The PKF analysis went further with this analysis by developing four (4) 
scenarios involving the two (2) land area options.  The first scenario involved a 150 room hotel at 
the northwest portion of the site (1st Street and Marian Drive).  The analysis states that this scenario 
will not work since it is too small of an area to construction a 150 room hotel with the required 
amenities and surface parking.  A second scenario involved a 75 room boutique hotel, a third 
scenario involved a 100 room boutique hotel and a fourth scenario involved a 50 room boutique 
hotel located adjacent to the beach and beach parking lot and included a residential use component.  
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The analysis stated that while these additional scenarios could potentially work, the revenue 
generated by these alternatives would not be ideal. 
 
The Commission may not act in a manner which will take or damage private property for public use, 
without the payment of just compensation therefor.  (Section 30010 of the Coastal Act) While the 
Commission is sympathetic to the applicants’ economic goals, the policies of the Coastal Act 
protecting priority land uses along the shorefront and existing case law interpreting regulatory 
takings law do not provide guarantees that an applicant can always achieve the most profitable or 
“the highest and best use” of his or her property. (MacLeod v. County of Santa Clara, (1984) 749 
F.2d 541, 547-548, cert. denied, 472 U.S. 109 (1985).)  So long as the Commission’s denial furthers 
its authority to protect public’s health, safety, and welfare and does not preclude an alternative 
development project that results in an economic use consistent with reasonable investment-backed 
expectations, the Commission’s denial will not result in a regulatory taking. (Penn Central Transp. 
Co. v. New York City (1978) 438 U.S. 104, 123-125.) 
 
In 2011, the City of Seal Beach commissioned a peer review of the 2003 and 2009 PKF Consulting 
analyses (Exhibit #12).  This analysis analyzed the revenues projected and the cost of developing the 
discussed scenarios to determine if they would generate sufficient net operating income to support 
the development in the current marketplace.  This analysis concludes that it is unlikely that revenues 
generated by the proposed development considered in these reports would be sufficient to support 
traditional debt financing.  As part of the Kosmont 2011 analysis, a smaller 60 room boutique style 
hotel that could be substantially or completely financed through a condominium hotel capital 
structure was evaluated.  The analysis concludes that this may be financially feasible.  However, the 
report author states that financing for this option based upon the inconsistency of the market and the 
risky project profile contribute to make the project feasibility marginal.  Additionally, it was point 
out that a condominium hotel may not be permitted under the current DWP Specific Plan. 
 
A continuing theme regarding the applicants’ conclusion that a hotel use would not be ideal for the 
site is that it would not generate sufficient revenue.  The amount of revenue is not a basis in the 
Coastal Act to preclude a use.  Thus, while the hotel use may not generate the applicants’ ideal 
revenue, the Commission finds that the site can still support a hotel use.  These analyses also point 
out that some hotel options were not favorable due to the DWP Specific Plan requiring the hotel use 
to be located near Marina Drive instead of by the City parking lot/beach.  The Coastal Act is the 
standard of review and the Coastal Act does not preclude any areas of the site for the hotel 
development.  The site should be looked it as a whole for the development of a higher priority use 
including a location near the City beach and beach parking lot.  These studies state that a residential 
component should accompany any hotel use.  However, residential use is not consistent with 
Section 30222 of the Coastal Act.  Therefore other visitor-serving and commercial recreation uses 
that are consistent with the Coastal Act should be considered prior to consideration of residential 
use on any portion of the site. 
 
While these hotel studies concluded that a hotel may not be suitable for the site, there are a host of 
other visitor-serving uses that could be located on this site.  Limiting visitor-serving development to 
only a hotel use is too narrow since there are other uses that would provide opportunities for the 
public to enjoy the coast.  Other visitor-serving commercial, commercial recreation, marine 
commercial, lower-cost visitor and recreational uses should be considered.  Additionally, while the 
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DWP Specific Plan limits uses and location of those uses such limitations do not exist under the 
Coastal Act.  Additionally, a mix of these higher priority uses should also be considered.  The site 
could be developed with a single use or a variety of higher priority uses that would create a site that 
maximizes opportunity for the public to access and enjoy the coast. 
 
In order to determine if visitor-serving uses were feasible on site, the applicants commissioned the 
following analysis: Visitor-Serving Use Analysis prepared by PKF Consulting USA, dated 
November 26, 2012 (Exhibit #13).  Some of the potential uses that this analysis evaluated were: bed 
and breakfast/hostel/ marine related uses, bicycle/skateboards/surfboard rentals, beach equipment 
rentals, visitor-serving specialty retail, beach oriented markets and restaurants.  The analysis 
concluded that visitor-serving uses on this site were not the best use of the site for a number of 
reasons.  The report stated that there are already sufficient visitor-serving uses in the area so 
additional similar uses were not needed.  The analysis also stated that although the site is located 
near the water (San Gabriel River) and a beach, the non-navigability of the water makes any marine 
or water related uses not possible on site.  Furthermore, since the portion of the project site which 
allows for visitor-serving uses is fairly distant from the beach, the analysis stated that this is not 
appealing for beach related purposes.  The analysis also commented that since the site is surrounded 
by residences, it makes the site less desirable.  The analysis concluded that a better utilization of the 
site would be residential uses, a use that conforms to the general area. 
 
While the visitor-serving use analysis conducted by PKF Consulting concludes that such uses are 
not a good use of the site, the analysis fails to provide supportive information and research that 
shows how such visitor-serving and recreation uses are not viable.  There is no data or analysis 
provided that leads to this conclusion.  As discussed previously, while the DWP Specific Plan limits 
uses to specific areas of the site, the Coastal Act does not.  The City amended the Specific Plan to 
accommodate the proposed development and it can be amended again to allow other development.  
Thus, limiting uses to sections of the site as dictated in the DWP Specific Plan is not a requirement.  
What is necessary is proper use of the site that is consistent with the higher priority uses of the 
Coastal Act. 
 
The analysis claims that since other visitor-serving uses are nearby that they are not necessary at this 
location.  The analysis is correct that there are existing visitor-serving uses approximately .5 miles 
east of the site along Main Street in Seal Beach and also across the San Gabriel River in the City of 
Long Beach, but that does not preclude such uses at this project site.  The project site is uniquely 
located immediately adjacent to the recently developed River’s End project and the sandy beach.  
Development of the DWP site should take this unique location into consideration.  Additionally the 
report states that the site is adjacent to a non-navigable stream, the San Gabriel River is currently 
used for water skiing and fishing by some members of the public.  North of the DWP site is an area 
that includes existing recreational boating support facility (boat repair and dry boat storage area).  
The existence of this facility indicates that such a higher priority uses are viable at this location and 
should be considered.  While the site is surrounded by residential uses, the 10.9 acre site is ideal for 
visitor and recreation purposes nonetheless due to its adjacency to both the ocean and the river.  
Such uses would also be beneficial for the adjacent residents as it would enhance their experience to 
the coast by providing added services and recreational opportunities. 
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Given the historical context of the subject site involving the Commission’s and staff’s consistent 
public messages to the City that Chapter 3 policies do not support approval of a residential 
development on the subject site well before the applicants bought the property from the City and 
after the applicants became the owner and the letter’s sent to the applicants regarding the proposed 
residential development, the applicants were aware or should have been aware of the historical 
treatment of the site by the Commission.  This historical context provides the framework from 
which the Commission can determine if the applicants’ investment-backed expectation to improve 
the site with residential development is a reasonable one.  The Commission concludes that it is not a 
reasonable investment-backed expectation.  The historical planning considerations of the site by the 
Commission, rather, would inform the applicants that a reasonable investment-backed expectation 
would be one where the applicants would expect to develop the property with a high priority 
development as dictated by relevant Chapter 3 policies of the Coastal Act which further promote the 
public’s welfare by enhancing public opportunities for coastal recreation for the entire general 
public.  Since the applicants’ stated economic impact related to higher priority development on the 
site is based on a unreasonable investment-backed expectation of developing the property for low-
priority residential purposes, the Commission need not consider that impact as significant because it 
is does not relate to an impact from denial of a proposed development that provides an economic 
use of the property based on a reasonable investment-backed expectation.  Thus, the Commission’s 
action will not interfere with an economic use of the applicants’ property that is grounded in a 
reasonable investment-backed expectation and, thereby, will not exercise its power in a manner 
which will take private property for public use, without the payment of just compensation therefor.  
Therefore, the Commission’s action will not be inconsistent with section 30010 of the Coastal Act. 
 
3. Applicants’ Offer of Mitigation for Loss of Hotel Use 
In order to offset the loss of visitor-serving hotel use on the DWP property, the applicants in a letter 
dated August 20, 2013 to Commission staff stated that BCP is willing to pay a mitigation fee 
(Exhibit #14).  BCP states that the fee is based upon a 2010 City of Malibu LCPA MAL-MAJ-2-09, 
in which a fee for 15% of the lost potential hotel rooms at a rate of $14,494.00 was recommended 
by Commission staff for the loss of visitor serving zoned land.  BCP adjusted the rate for inflation to 
$15,159 per lost room.  The fee for the Malibu LCPA was based on the number of hotel rooms that 
might have been built on the 24 acre site.  The applicants state that while the DWP Specific Plan 
allowed for 150 rooms, actually only 50 rooms could be built on site after Specific Plan 
development standards were taken into consideration.  The applicants stated that a 75 room hotel 
could be considered only if changes were made to adjust the height of the building.  Taking those 
two hotel scenarios into consideration, the applicants proposed mitigation ranged from eight rooms 
for the 50 room hotel or 11 rooms for a 75 room hotel at $15, 159.00.  Therefore, the mitigation fee 
would range from $121,272.00 to $166,749.00, but the applicants round up the proposed mitigation 
to $175,000.00.  The fee is proposed by the application to go to Hostelling International for a project 
planned in the City of Long Beach or to another visitor-serving facility in the area. 
 
While the payment of a mitigation fee for the loss of visitor-serving use has been approved by the 
Commission in other instances, it is premature to consider mitigation as an option in this case since 
there are a number of other higher priority uses that could be developed on site before residential 
option and mitigation is considered.  The provision of other overnight accommodations or other use 
providing public visitor-serving commercial or commercial recreational uses could avoid the need 
for the payment of a mitigation fee.  First the applicants should consider relocating an overnight 
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accommodation closer to the ocean, as recommended in their own studies.  Other types of overnight 
accommodations should be considered, including but not limited to a hostel, a RV park or a 
combination of those uses.  The applicants should first seriously consider other uses that are a 
higher priority than a residential use for the DWP site.  Payment of a mitigation fee should not be 
considered until these and other potentially viable uses are considered and found to be infeasible. 
 
While a mitigation fee is premature for this site, Commission staff did review the applicants’ 
mitigation proposal for consistency with past Commission action concerning the payment of 
mitigation fees for the development of residential use on land designated for visitor-serving uses 
The applicants’ proposal incorrectly references the staff’s recommendation as opposed to the 
Commission’s action concerning the City of Malibu LCPA MAL-MAJ-2-09.  The applicants stated 
that the fee determined with that LCPA was a fee for 15% of the lost potential hotel rooms at a rate 
of $14,494 recommend by Commission staff for the loss of visitor-serving zoned land.  However, 
the mitigation imposed by the Commission for the conversion of a visitor-serving commercial use to 
a residential designation was actually a $2 million fee that was to go to State Parks to convert the 
old Malibu Ranch Motel at Topanga Beach to a low cost overnight accommodation. 
 
The loss of visitor-serving uses is a significant concern that has been raised with other projects 
located within the City of Seal Beach.  CDP No. 5-99-026-(Musso) and CDP No. 5-05-385-(Seal 
Beach Six, Inc.) both dealt with the loss of visitor serving commercial uses to residential uses.  
However, in these cases the Commission did agree that for the Musso application that the site was 
not suitable as a commercial reservoir for future visitor serving commercial use and that the Seal 
Beach Six location would not be suitable for re-development as an overnight accommodation.  
Something else that these projects held in common was that the City indicated while visitor-serving 
uses would be lost at these sites; there were other locations within the City that would be more 
suitable for these types of uses, including the subject DWP site.  The DWP has long been 
envisioned by the City and the Commission as a location for higher priority overnight 
accommodation and other active visitor-serving uses. 
 
4. Public Trust Lands 
A significant portion of the proposed residential development is located on the portion of the site 
where there is a public trust easement.  This area is identified as Parcel A in Exhibit #11  The public 
trust is a sovereign public property right held by the State (under the jurisdiction of the California 
State Lands Commission) or its delegated trustee, for the benefit of all the people.  This right limits 
the uses of these lands to waterborne commerce, navigation, fisheries, open space, recreation, or 
other recognized Public Trust purposes, including visitor-serving commercial uses.  Residential use 
is a prohibited use on public trust lands unless the Legislature or courts, either through land 
exchange, legislative act or adjudication, has removed public trust obligations from certain public 
trust resources.  The public trust obligations have not been removed from the subject parcel.  More 
specifically, portions of or entire portions of eleven (11) lots are located within the public trust 
easement (Exhibit #11). 
 
The proposed residential use on the public trust easement area is not consistent with the uses 
allowed under the public trust.  To remedy this situation, BCP has submitted an application to SLC 
to exchange the public trust easement from Parcel A to Parcel B so that the proposed residential 
development can be undertaken.  Parcel B is also located on the project site, along the San Gabriel 
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River and includes submerged land within the River (Exhibit #11).  However, a land exchange for 
Parcel B would not afford the same opportunities to benefit the public as those located on the Parcel 
A.  A significant portion of Parcel B is already undevelopable since it is submerged property.  
Additionally, the applicants have already agreed in the 2011 Settlement Agreement and the 2012 
Development Agreement affecting the project site to convey Parcel B to the City (the “San Gabriel 
River Trail Parcel” which is to be used for public trail purposes).  If Parcel B is conveyed to the City 
for public trail purposes, its value as an exchange parcel for the public trust easement is severely 
diminished as the land would already be protected for the uses encouraged by the Coastal Act.  The 
public trust easement should remain on Parcel A as it is an ideal location for higher priority uses 
encouraged by under the Coastal Act.  Those uses are also the uses that are allowed on public trust 
lands. 
 
Conclusion 
As proposed, the project fails to provide Coastal Act higher priority uses at a prime riverfront and 
oceanfront location that would maximize the public’s opportunities for the coastal access and 
recreation.  Therefore, the Commission finds that the proposed project is inconsistent with Sections 
30213, 30220, 30221, 30222, 30224 and 30255 of the Coastal Act and must be denied. 
 
D. Alternatives 
There are several alternatives to the proposed development that can be found consistent with the 
public access, public recreation and recreational boating support policies of the Coastal Act.  
Among those possible alternative developments are the following (though this list is not intended to 
be, nor is it, comprehensive of the possible alternatives): 
 
No project 
No changes to the existing site conditions would result from the “no project” alternative.  As such, 
the site would remain undeveloped and residential use, a lower priority use, would not be 
constructed on site.  There also would be no encroachment into the existing adjacent preferred 
recreational boating support use by residential use, thereby avoiding a conflict with the continuance 
of the existing beneficial use. 
 
Revising the proposed project to include higher priority Coastal Act uses 
Another potential alternative would be revising the proposed project so that it included higher 
priority uses that are encouraged by the Coastal Act, such as visitor-serving commercial including 
overnight accommodations, commercial recreation, and marine commercial and lower cost visitor 
and recreational facility uses.  As opposed to the applicants’ residential proposal for the site, these 
uses would offer an opportunity for the site to maximize its ability to provide amenities beneficial to 
a greater segment of the general public.  These higher priority uses could be stand alone uses or a 
mix of these uses could be provided.  These uses could range from beach equipment rental shops, 
boat repair facilities, active park, RV park, etc.  An additional higher priority use would be placing a 
passive park, similar to the applicants proposed park, but not at such a large scale that would take 
into account habitat concerns including foraging areas.  Whichever way the site is developed with 
either a single use or mixed-use, these uses should be of the higher priority variety allowable under 
the Coastal Act.  
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Revising the proposed project to include a hotel use located at the southern portion of the 
property adjacent to the parking lot/beach 
A constant theme in the applicants’ hotel analyses for the site was that hotel options were not 
favorable due to the DWP Specific Plan requiring the hotel use to be located near Marina Drive 
instead of near the City parking lot/beach.  The standard of review is the Coastal Act and it does not 
preclude any areas of the site for hotel development or other visitor-serving commercial recreational 
uses.  The site should instead be evaluated in its entirety and the best possible higher priority use or 
uses for the entire site should be identified, which could include a hotel use or other type of 
overnight accommodation located near the City parking lot/beach or somewhere else on the 
property. 
 
E. Unpermitted Development 
Development has allegedly occurred on the project site without all required Coastal Act 
authorizations.  The development consisted of: construction of the San Gabriel River Trail; removal 
of subsurface structures and remediation of the site for asbestos contamination; re-grading of the 
site; removal of the Ocean Avenue bridge ramp; installation of the perimeter fence/green screen; 
and mowing and disking of the site.  None of this development was included with the proposed 
project and no previous coastal development permits have been approved for this work.  Thus, this 
development still needs to be resolved. 
 
F. Local Coastal Program (LCP)  
Section 30600(c) of the Coastal Act provides for the issuance of Coastal Development Permits 
directly by the Commission in regions where the local government having jurisdiction does not have 
a Certified Local Coastal Program.  The permit may only be issued if the Commission finds that the 
proposed development will not prejudice the ability of the local government to prepare a Local 
Coastal Program, which conforms with Section 30604 of the Coastal Act. 
 
On July 28, 1983, the Commission denied the City of Seal Beach Land Use Plan (LUP) as submitted 
and certified it with suggested modifications.  The City did not act on the suggested modifications 
within six months from the date of Commission action.  Therefore, pursuant to Section 13537(b) of 
the California Code of Regulations, the Commission’s certification of the land use plan with 
suggested modifications expired.  The LUP has not been resubmitted for certification since that 
time. 
 
The proposed development is inconsistent with the Chapter 3 policies of the Coastal Act and would 
prejudice the City's ability to prepare a Local Coastal Program for Seal Beach that is consistent with 
the Chapter 3 policies of the Coastal Act as required by Section 30604(a).  The applicants proposal 
to place a lower priority residential use at the DWP site, which is an ideal coastal location instead 
for higher priority uses ranging from visitor-serving commercial, recreation and marine commercial 
and lower cost visitor and recreational facility uses could prejudice the City’s ability to prepare a 
LCP that is consistent with the Coastal Act. 
 
G. California Environmental Quality Act (CEQA)  
Section 13096 of Title 14 of the California Code of Regulations requires Commission approval of 
Coastal Development Permits to be supported by a finding showing the permit, as conditioned by 
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any conditions of approval, to be consistent with any applicable requirements of the California 
Environmental Quality Act (CEQA).  The City of Seal Beach is the lead agency for purposes of 
CEQA compliance.  An Environmental Impact Report (EIR) was approved for this project in July 
2012 pursuant to the provisions of CEQA.  Mitigation measures included measures to minimize any 
impacts to aesthetics, cultural, traffic and noise.  However, Section 21080.5(d)(2)(A) of CEQA 
prohibits a proposed development from being approved if there are feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse effect, which 
the activity may have on the environment. 
 
While the City of Seal Beach approved an EIR for the site with mitigation measures to minimize 
any impacts, the Commission, pursuant to its certified regulatory program under CEQA, the Coastal 
Act, determined that the proposed development would have both, direct and cumulative adverse 
environmental impacts.  There are feasible alternatives or mitigation measures available, such as a 
no project alternative, revising the proposed project to include higher priority Coastal Act uses, 
revising the proposed project to include a hotel use located at the southern portion of the property 
adjacent to the parking lot/beach or developing the 10.9 acre site with a mixed-use development 
continuing a combination of some of these uses and perhaps passive or active park use on a portion 
of the site.  Therefore, the proposed project is not consistent with CEQA or the policies of the 
Coastal Act because there are feasible alternatives, which would lessen significant adverse impacts, 
which the activity would have on the environment.  Therefore, the project must be denied. 
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APPENDIX 1 

 
SUBSTANTIVE FILE DOCUMENTS: 1982 DWP Specific Plan; 1996 DWP Specific Plan; City 
of Seal Beach Approval in Concept dated January 8, 2013; CDP NO. 5-10-220-(City of Seal 
Beach); CDP NO. 5-10-16-(City of Newport Beach); City of Malibu LCPA MAL-MAJ-2-09-A; 
CCC action on the City of Seal Beach LUP dated July 24, 1983; CDP No. 5-99-026-(Musso); CDP 
No. 5-05-385-(Seal Beach Six, Inc.); Draft Environmental Impact Report (EIR) (SCH# 
2011061018); Commission staff comment letters regarding Draft Environmental Impact Report 
(EIR) (SCH# 2011061018) dated July 6, 2011 and January 9, 2012; City of Seal Beach Resolution 
No. 6274; City of Seal Beach Resolution No. 6275; City of Seal Beach Resolution No. 6276; City of 
Seal Beach Ordinance No. 1620; City of Seal Beach General Plan Amendment 11-1; City of Seal 
Beach DWP Specific Plan Amendment 11-1; City of Seal Beach Zoning Map Amendment 11-1; 
City of Seal Beach Tentative Tract Map (TTM) 17425; City of Seal Beach and BCP Settlement 
Agreement dated March 16, 2011; City of Seal Beach and BCP Disposition and Development 
Agreement dated July 9, 2012; Analysis of Potential Market Demand and Statements of Estimated 
Annual Operating Results for a Proposed Hotel to be located in Seal Beach, CA prepared by PKF 
Consulting dated July 31, 2003; Potential Market Demand and Estimated Operating Results for a 
Proposed Hotel to be located in Seal Beach, California prepared by PKF Consulting dated 
November 6, 2009; Peer review and Site Specific Hotel Feasibility Evaluation prepared by Kosmont 
Companies date September 2011; Visitor-Serving Use Analysis prepared by PKF Consulting USA, 
dated November 26, 2012; Letter from BCP to Commission staff dated August 20, 2013; letter from 
the SLC to City of Seal Beach Director of Development Services dated April 25, 2012; and letter 
from and the SLC to City of Seal Beach Planning Commission dated May 2, 2012. 
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