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ADDENDUM 
 
 

November 13, 2013 
 
 
TO:  Coastal Commissioners and Interested Parties 
 
 
FROM: South Coast District Staff 
 
 
SUBJECT: ADDENDUM TO ITEM F 23a, COASTAL COMMISSION PERMIT 

APPLICATION NO. 5-13-003-(BAY CITY PARTNERS) FOR THE 
COMMISSION MEETING OF FRIDAY, NOVEMBER 15, 2013. 

 
 
 
 
1) CHANGES TO STAFF REPORT 
 
 
Commission staff recommends modification and additions to Section II (Findings and 
Declarations) of the staff report.  Language to be added to the findings is shown in bold, 
underlined italic and language to be deleted is in strike-out, as shown below 
 
 
A. Page 9 – Modify Section II.B.1., by adding the following: 
 

B. Project Site History 
1. Previous Commission LCP Actions on Project Site  
In 1978-1979 the Coastal Conservancy in conjunction with the City, conducted extensive 
public workshops to develop a Restoration Plan (Conservancy Project #3-79) for the 
DWP site.  This Restoration Plan was approved in concept by the Coastal Commission 
(CCC) in June 1979 and specified provisions which needed to be included in a final 
project and the range of possible uses as parameters for later permit approval (Exhibit 
#15).  The Restoration Plan provided visitor uses and open space, more specifically a 6-½ 
acre park, visitor/serving development and housing, with development concentrated on 
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the northerly 1/3 of the site, with all ground floor commercial coastal-related, visitor-
serving facilities.  As described in the staff report for the Conservancy Project, the re-
use plan included bicycle trails and active and passive areas; visitor-serving 
recreational facilities such as a 30-bed hostel to serve bicyclists and other tourists; 
commercial development including a restaurant and coastal- and recreational-related 
shops such as bait and tackle shops; and fourteen (14) condominium units to be 
located on the 2nd floor above the commercial uses.  This staff report stressed the 
importance that the site provide a wide range of recreational and visitor-serving uses, 
with 100% of the ground floor proposed for public use and not lower priority private 
residential use.  Residential use was permitted only above the ground floor so as to 
prioritize the recreation, visitor-serving and public access uses.  The staff report 
indicated that the DWP site is one of the last few remaining sizable open spaces on the 
urbanized coastline of Southern California that is available for public access.  Also, 
because the site is the terminus of a bicycle trail system, that the site has the highest 
potential for regional recreational opportunities.  Furthermore, the hostel is identified 
as a key part of the Restoration Plan proposal that would provide a recreational and 
visitor-serving priority use.  The issues and concerns addressed in this previous Coastal 
Conservancy staff report are similar to the ones identified and discussed in this current 
staff report.  Subsequent to the Commission’s approval of the Conservancy’s plan to 
re-use the site, the City of Seal Beach City Manager prepared a memorandum to the 
City Council on September 22, 1981 regarding the status of negotiations with all 
parties relative to the DWP site (Exhibit #18).  Within that memo, the City Manager 
reiterated Commission staff concerns including preference for visitor-serving 
commercial uses and that residential condominiums were only acceptable because it 
included commercial uses and that there must be a substantial visitor-serving 
commercial element to the development. 

 
 
B. Pages 16-17 – Modify Section II.C.2., by adding the following: 
 
 

The 2003 analysis by PKF Consulting concluded a hotel use on site would potentially be 
a positive use of the property due to (1) the location near the beach; (2) good access to the 
site from points across southern California; and (3) the excellent visibility of the site 
considering the low-rise nature of the surrounding area.  However the analysis ultimately 
concluded that the project site is not a luxury site that would support a hotel that could 
maintain an average daily rate of between $200 and $300.  The analysis additionally 
stated that the site could support approximately 200 hotel rooms if the facility is located 
at the southern end of the site near the beach and beach parking lot instead of placing a 
hotel use in the northern portion of the site near Marina Drive, which is consistent with 
the layout as described in the DWP Specific Plan (Exhibit #16).  Thus the analysis 
concluded that construction of a hotel based upon the DWP Specific Plan would not be 
feasible.  Additionally, the study felt that considering the surrounding development, a 
hotel of this size would be out of character. 
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… 
 
In 2009, PKF Consulting conducted another hotel analysis of the site.  The conclusion of 
the 2009 analysis was that construction of a hotel as set forth in the DWP Specific Plan 
still was not feasible (Exhibit #17).  As a result of that conclusion, BCP developed a 
series of scenarios that modified the DWP Specific Plan in an attempt to provide for a 
feasible hotel on the property.  BCP identified two locations for the hotel development; 1) 
within the 30% area (at the intersection of 1st Street and Marina Drive) designated as 
visitor-serving; and 2) in the area identified as open space adjacent to the beach parking 
lot/beach.  The analysis reviewed these options and stated that the limiting factors of the 
first option are: the small land area, underground parking is not feasible for cost reasons, 
and the location of the land area for the hotel use is less desirable since it is farther from 
the water.  On the other hand, the analysis states that the second location is the ideal 
location for a hotel use since it is adjacent to the beach.  The PKF analysis went further 
with this analysis by developing four (4) scenarios involving the two (2) land area 
options.  The first scenario involved a 150 room hotel at the northwest portion of the site 
(1st Street and Marian Drive).  The analysis states that this scenario will not work since it 
is too small of an area to construction a 150 room hotel with the required amenities and 
surface parking.  A second scenario involved a 75 room boutique hotel, a third scenario 
involved a 100 room boutique hotel and a fourth scenario involved a 50 room boutique 
hotel located adjacent to the beach and beach parking lot and included a residential use 
component.  The analysis stated that while these additional scenarios could potentially 
work, the revenue generated by these alternatives would not be ideal. 

 
 
C. Pages 23-24 – Modify Section II.E., as follows: 
 
 

E. Unpermitted Development 
Development has allegedly occurred on the project site without all required Coastal Act 
authorizations.  The development consisted of: construction of the San Gabriel River 
Trail; removal of subsurface structures and remediation of the site for asbestos 
contamination; re-grading of the site; removal of the Ocean Avenue bridge ramp; 
installation of the perimeter fence/green screen; and mowing and disking of the site.  
None of this development was included with the proposed project and no previous coastal 
development permits have been approved for this work.  Thus, this development still 
needs to be resolved. 
 
In response to the unpermitted development discussed above, the applicants submitted 
a letter dated October 31, 2013 to Commission staff. 
 
The applicants state that in 1976 the City of Seal Beach received approval from the 
LADWP (Los Angeles Department of Water & Power) and LACFCD (Los Angeles 
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County Flood Control District) to use the existing flood control maintenance road for 
bicycle trail purposes (San Gabriel River Trail).  The applicants also provided aerials 
from 1972 showing the maintenance road was in existence prior to the road being used 
for a bicycle trail.  The paving of the bicycle trail was completed at some unknown 
point. 
 
Regarding the removal of subsurface structures and remediation of the site for 
asbestos contamination; re-grading of the site; and removal of the Ocean Avenue 
bridge ramp, the applicants submitted a copy of CDP No. 5-87-541-(City of Los 
Angeles Department of Water & Power), that was approved by the Commission on 
October 16, 1987 which allowed the following development on site: “The project is to 
demolish and extract surface and subsurface remnants of abandoned power plant.  
Grading is estimated at about 70,000 cubic yards.”  Thus, the applicants have provided 
information showing that a CDP was approved for that identified development on site. 
 
The applicants have provided information showing that the site has had a pre-coastal 
fence on site, the green screen has been removed and that the site has been mowed and 
disked continuously for years by the previous owner and the current owner in response 
to the installation of the perimeter fence/green screen; and mowing and disking of the 
site.  For forty (40) years, the site was covered by a steam energy generating facility 
until it was partially demolished in 1967.  In 1987, CDP No. 5-87-541-(City of Los 
Angeles, Department of Water & Power) allowed the demolition and extraction of 
surface and subsurface remnants of the abandoned power plant as well as grading of 
the site.  The site currently contains disturbed non-native grassland that has been 
mowed and disked ever since. 

 
 
D. Page 26 – Modify Appendix 1 (Substantive File Documents List), by 

adding the following: 
 
 

SUBSTANTIVE FILE DOCUMENTS: 1982 DWP Specific Plan; 1996 DWP Specific 
Plan; City of Seal Beach Approval in Concept dated January 8, 2013; CDP NO. 5-10-
220-(City of Seal Beach); CDP NO. 5-10-16-(City of Newport Beach); City of Malibu 
LCPA MAL-MAJ-2-09-A; CCC action on the City of Seal Beach LUP dated July 24, 
1983; CDP No. 5-99-026-(Musso); CDP No. 5-05-385-(Seal Beach Six, Inc.); CDP No. 
5-87-541-(City of Los Angeles, Department of Water & Power);… 
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E. Page 5 – Modify the list of Exhibits, by adding the following: 
 
 

EXHIBITS 
 
… 
 
Exhibit #15 – California Coastal Commission staff report for the review of the Coastal 
Conservancy Restoration Plan (Conservancy Project #3-79) for the DWP site 
Exhibit #16 – Section VI (Additional Recommendations) pages VI-2 to VI-3 from the 
Analysis of Potential Market Demand and Statements of Estimated Annual Operating 
Results for a Proposed Hotel to be located in Seal Beach, CA prepared by PKF 
Consulting dated July 31, 2003 
Exhibit #17 – Pages 5 to 6 from the Potential Market Demand and Estimated 
Operating Results for a Proposed Hotel to be located in Seal Beach, California 
prepared by PKF Consulting dated November 6, 2009 
Exhibit #18 – City of Seal Beach Memorandum dated September 22, 1981 
Exhibit #19 – Ex Parte Communications 

 
 
2) CORRESPONDENCE RECEIVED 
 
 
All correspondence are attached. 
 
A. Applicants 
 
Commission staff received the following correspondence from the applicants and they have been 
incorporated into the staff report by listing them in the Exhibit list on page 5 of the staff report.  
Please refer to the “Changes To Staff Report” section of this addendum for additional 
information. 
 

1. 5-13-003 DWP Specific Plan Implementation Project Briefing Book dated 
November 15, 2013. 

 
2. Letter from BCP to Commission staff dated October 31, 2013. 
 
3. Letter from BCP to the California Coastal Commission dated November 4, 2013. 
 
4. Letter from the City of Seal Beach to the California Coastal Commission dated 

November 4, 2013. 
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B. Opposition 
 
 

1. Letter received April 15, 2013 from James C. Caviola, Jr. in opposition of the 
project. 

 
2. Petition received April 29, 2013 from James C. Caviola, Jr. in opposition of the 

project. 
 

A petition with approximately 436 signatures supporting that the DWP property 
should remain 70% open space (7 acres) and 30% developed (3 acres) was 
received from James C. Caviola, Jr.  A copy of the 1st page of the petition has 
been attached. 

 
3. Letter received August 12, 2013 from Chatten-Brown & Carstens in opposition of 

the project. 
 

4. Letters received November 7, 2013 from Dorothy Kraus in opposition of the 
project. 

 
5. Letter received November 15, 2013 from Mary Parsell in opposition of the 

project. 
 
 
C. Support 
 
 

1. Letter received November 4, 2013 from Charles Feenstra in support of the project. 
 

2. Letter received November 4, 2013 from BANCAP in support of the project. 
 

3. Letter received November 12, 2013 from John M. W. Moorlach (Orange County 
Board of Supervisors, Supervisor, Second District) in support of the project. 
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3) EX PARTE COMMUNICATIONS 
 
 
Four (4) Ex Parte Communications have been received and have been attached to this addendum 
as Exhibit #19 to the staff report. 
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 DWP SPECIFIC PLAN IMPLEMENTATION PROJECT  

(CITY OF SEAL BEACH, BAY CITY PARTNERS &  

MARINA BEACH HOUSE) 

 

 

 
A copy of this briefing book has been provided to  

CCC District Staff 
Item 23a 



Location 
2 

Subject Site 

Southwest corner of 1st St. and Marina Dr., Seal Beach, Orange County 



Project Area 
3 



Project Description 
4 

 Subdivide and develop vacant 10.9 acre waterfront property (known as 

the DWP site) including public trust lands with 4.5 acre 32-lot residential 

development and 6.4 acre public open space area. 



Site History 

 Site of LADWP power plant constructed on the 

oceanfront at the mouth of the San Gabriel River in 

the 1920’s. 

 Power plant razed 46 years ago in 1967.  

 Site remediated and has no environmental 

impairments or restrictions.   

 Site fenced with no vegetation.   

 No plant or animal habitats exist on site. 

5 



Power Plant 
6 



Planning Efforts for Site 

 Over last 46 years, City of Seal Beach developed 

several plans for subject site:  

 1979:  City and the Coastal Conservancy developed a 

plan for open space and mixed use development. 

  1981: City submitted LCP to Coastal Commission. 

  1982: Specific Plan for open space and hotel adopted 

by City. 

  1983: City's LCP approved by Coastal Commission 

with changes. LCP was not certified. 

  1996: Specific Plan amended for open space and 

downsized hotel. 
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Project History 

 2003: LADWP sold property to Bay City Partners. 

 2009: City filed eminent domain proceedings on 

beach access driveway. 

 2011: City of Seal Beach and Bay City settled 

litigation  

 Bay City leased Driveway Beach Access and Bike Trail 

to City for up to four years; March 2015. 

 Bay City agreed to donate 6.5 acres (including bike 

trail and beach access) upon issuance of a CDP. 

 

 

 

8 



Project History 

 2011-12: City completes improvements to River’s 

End Staging Area with funds from $2.0m State Bond 

grant awarded by Rivers and Mountains 

Conservancy in anticipation of expanded access 

opportunities on Bay City properties. 
 

 2012: City approved plan for 65% Visitor Serving 

Public Open Space and 35 % Residential Use. 

 Bay City waived the $1.1m owed it by the City.  
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Project Components 
10 



Agreements 

 City has Beach Access Driveway and River Trail 

under lease until earliest of following dates: 

March 2015.  

 Issuance of the CDP, at which time easement areas are 

deeded to the City. 

 30 Days after Coastal Commission denial of the 

project. 
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Agreements 

 Upon issuance of Coastal Development Permit:  

 Bay City will donate to City of Seal Beach 6.5 acres, 

including Beach Access Driveway, River Trail, and 

Visitor-Serving Open Space. 

 City of Seal Beach will vacate approx. 7,000 square 

feet at First Street Right of Way. 
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Staff Report Issues 

1. 70% Open Space – 30% Development Area Split  

2. 1983 Uncertified Local Coastal Plan 

3. Visitor Serving Use 

4. Conflicts w/ Adjacent Land Use  

 Isolated boat repair and residence 

5. Public Trust Easement 
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Open Space/Development Split  

 Staff asserts 70% Open Space – 30% Development 
split is required.  

 Assertion based on a 9.46 acre 1982 Specific Plan, 
which at 70% required 6.62 acres of open space.  

 Current plan is for a 10.9 acre project with 6.5 acres of 
open space.  

 Difference is virtually nil; 0.12 acres or 5,227 sq ft  

 6.5 acres is 69% of 1982 9.46 acre Specific Plan 

 Achieving virtually the same acreage of open space in 
current plan, using larger project boundary.  
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Visitor-Serving Commercial Use 

 Staff asserts hotel use is feasible for site. 

 City designated site for hotel use without any economic 
analysis. 

 Three studies have found hotel use to be infeasible.  

 PKF studies (2003, 2009)  

 Kosmont peer review (2011)  

 Since 1981, not one feasible proposal for a hotel has 
occurred. Applicant has submitted letters from hotel 
developers indicating site is infeasible for hotel use. 

 Staff suggests passive park not appropriate for entire 
open space area and advocates active uses such as 
“sports fields, playgrounds, etc.”   

 

 

15 



Feasibility of Visitor-Serving Use 

 Staff suggests other visitor-serving uses are feasible. 

 Additional PKF study found other visitor-serving uses not 
feasible in addition to existing commercial uses.  

 Demographics & visitor profile don’t support additional 
retail; 

 Non-navigable waterway precludes water/marine 
commercial; 

 Site highly residential and distant to entertainment district; 

 Nearby shops and restaurants not performing well; 

 Sufficient supply of visitor-serving uses in Seal Beach and 
surrounding neighborhoods. 

 

16 



Existing Visitor Serving Uses 
17 

Subject Site 

Google Earth 



Visitor-Serving Use Designation 
18 

 Commercial areas in Seal Beach designated by using 

following criteria: 

Good visibility;  

 Access from arterial roads; 

 Traffic capacity of adjacent streets; 

 Buffering from impacts of commercial uses; and  

 Compatibility with adjacent and nearby residential 

uses.  

 Subject site does not meet any of above criteria. 



Conflicts w/Adjacent Land Use 

 Staff asserts new residential use inconsistent with 

adjacent land use (single family residence and 

outboard engine service). 

 Existing boat service use is low intensity use and 

includes residential use already. 

 Mixed use property is isolated in a residential 

district and not in a commercial district. 

 

19 



Public Trust Easement 

 Property may contain Public Trust Easement of 

1.168 acres on subject site.  

 Bay City has worked with SLC staff on Exchange 

Agreement.  

 Final draft agreement and approval pending at SLC 

 Proposed agreement will provide land and water 

area more valuable for Public Trust purposes  

 Access to water and beach areas, trails, rest and 

viewing areas, and education and interpretive elements 

 Applicant agrees to obtain SLC approval prior to 

issuance of CDP. 
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Public Trust Easement 
21 



Approved Specific Plan 
22 

Public Open Space 

Single 
Family 
Homes 



Project Benefits 

 City receives fee title to Beach Access Driveway, 

San Gabriel River Trail, and Visitor-Serving Public 

Open Space 

 Public Open Space Features:  

• Cycling and pedestrian trails including a fitness course. 

• Handcarried watercraft and trailside beach access. 

• San Gabriel River Trail Rest Area. 

• Interpretive Center and trailside educational elements. 

• Benches, shade structures and seating areas.  
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Visitor Serving Public 

Open Space Master Plan 
24 



Beach Access Area  
25 



River Trail Rest Area  
26 



River Trail Side Rest Area  

 

27 

Beach: View Towards Ocean River Trail: View Towards Marina  

Drive 

River Trail: View Towards Ocean Rest Area: View Towards River 



River Trail Side Rest Area  
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River’s End Staging Area Entrance River Trail: Starting Point of 38 mile route 

 to the Mountains 

Cyclists at River’s End Cafe Kite boarding and Windsurfing  

Rigging Area 
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Seating 

Area 

River’s End Staging Area: Surfboard  

Washing Area 

River’s End Staging Area:   

Parking Area 

River’s End Cafe 



River Trail Side Rest Area  
30 

River Trail at BCP Property Line Beach to Driveway Access at BCP  

Property Line 

River Trail at Marina Drive Walkway  to Beach Access at BCP  

Property Line 



Endorsements 

 Plan Endorsed By: 

 Rivers and Mountains Conservancy 

 Coastkeepers 
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Standard and Special Conditions 
32 

 Applicants offering to incorporate conditions: 

 All Standard Conditions and Special Conditions 

relating to water quality, timing of open space 

improvements, noise mitigation, recordation of deed 

restriction and encouragement of new visitor-serving 

opportunities in LCPA. 

Open Space Improvements Completion Guarantee.  

 Applicant to have Exchange Agreement for Public 

Trust Easement approved by State Lands Commission 

prior to issuance of the CDP. 

 

 



Reasons to Approve 
33 

 Permanent public access over Driveway to the 

Beach. 

 Permanent public use of San Gabriel River Trail. 

 Creation of 6.5 acre public park. 

 Ensures that property will be developed as a 

unified plan, rather than as 8 individual projects 

under separate ownership.   

 

 

  



Conclusion 
34 

 DWP Specific Plan Implementation Project consistent 

with priority visitor-serving use policies and will 

increase public access and recreational 

opportunities on-site. 

 City of Seal Beach and Bay City Partners request 

approval of DWP Specific Plan Implementation 

Project application with Standard and Special 

Conditions offered by the applicants.             

Thank you 
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Bay City Partners 
2999 Westminster Avenue, Suite 211 
Seal Beach, California 90740                                                            562-594-6715 
______________________________________________________________________ 
 
 
 
 
Mr Fernie Sy 
California Coastal Commission 
200 Oceangate 
10th Floor 
Long Beach, CA 90802-4416 
 
October 31, 2013 
 
 
Re: DWP Specific Plan Implementation Project Application #5-13-009 
 
 
Dear Fernie, 
 
I was disappointed to see the characterization of certain aspects of the property as 
unpermitted development in the latest staff report. I believe staff assertions are incorrect 
and need to be corrected by staff prior to the Hearing on November 15. 
 

1. Construction of the San Gabriel River Trail – Why is this being raised now?  In 
September 2011, the Commission approved the River’s End Staging Area 
(RESA) project.  That included improvements to the trail – resurfacing, striping, 
signage, fencing, landscaping and irrigation.  If this was an issue, why wasn’t it 
raised then?  In any event, the Commission approved it. In 1976 the City 
received approval from LADWP and LACFCD to use the existing flood control 
maintenance road for bicycle trail purposes. Using an existing road for a bicycle 
trail does not require a CDP. The 1972 (prior to the effective date of Proposition 
20) aerial photo  on page 11 of this letter clearly shows the maintenance road in 
existence prior to the road being used for a bicycle trail. Clearly the 1972 photo 
shows the road being paved from Marina Drive to the turnaround area. From the 
turnaround area to the parking lot the photo is not quite clear but it does appear 
to be unpaved. In 1977 when the City began to use it for a bicycle trail that 
section most likely was unpaved. Since it was an existing road (prior to the 
effective date of Proposition 20) the standard in effect at that time would have 
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considered paving this portion of the existing road maintenance and therefore did 
not need a CDP. 

2. Removal of subsurface structures and remediation of the site for asbestos 
contamination, Re-grading of the site, and Removal of the Ocean Avenue 
bridge ramp – Attached is CDP #5-87-541 and the approved grading plan for 
CDP #5-87-541 issued for the above items. 

3. Installation of the perimeter fence – The perimeter fence has been in place 
since at least 1968 after the demolition of the power plant and prior to Proposition 
20. Although it should be obvious from the age and condition of the fence and the 
remaining gate structures the documentation on the following pages is provided: 

a. 1967 - Photo before structure demolished taken from First Street and 
Central Way showing the fence along First Street. Of note is the structure 
still in place to this day. 

b. 1968 – Photo taken at Ocean Ave and First Street after the building was 
demolished showing the fence along First Street. Of note in this photo is 
that now that the building has been demolished and the bridge removed 
the Ocean Ave Ramp is fenced off. 

c. 1971 – Six photos taken by Burbank Green for an appraisal for LADWP. 
The photos clearly show the perimeter fencing. 

d. 1972 – Aerial Photo. Two photos. The first shows the property with no 
annotations. The second shows the perimeter fencing in red that clearly 
existed from 1968 to 1987. In 1987 the southernmost portion of the fence 
(shown in blue) was relocated, once the site grading was complete, to the 
true property line. In 1967 a Boundary Line Adjustment was approved by 
the State Lands Commission resetting the boundary between State Lands 
and the LADWP property at the blue line and LADWP was required to 
relocate the fence. 

e. 1987 – Aerial Photo. The photo shows the grading operation permitted by 
CDP #5-87-541 in full swing.  

f. 1987 – Perimeter Fencing Plan Diagram – This diagram highlights the 
perimeter fence (in red) that existed and was shown on the 1987 grading 
plan permitted by CDP #5-87-541. The blue line shows the relocation to 
comply with the requirements of the 1967 Boundary Line Adjustment.  

 
4. Green Screen – The green screen was placed as a temporary dust control 

measure to protect the homes across the street during mowing and disking 
operations. At the City’s request it is no longer used and dust control is handled 
with water trucks.  
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5. Mowing and disking of the site – The 1987 grading permit and CDP #5-87-541 
was clearly approved to remove all vegetation from the site as noted on the 
approved grading plan. The 1987 aerial photo clearly shows all vegetation 
removed. LADWP, from 1987 to 2003, and Bay City Partners, from 2003 to 
present, have mowed and disked the property as a legal maintenance activity. 

Bay City Partners hereby respectfully requests that the Coastal Staff, at the earliest 
possible time, notify the Coastal Commissioners that the staff report was in error on the 
subject of unpermitted development. 
 
Sincerely; 
 
 
 
Edward D. Selich 
Bay City Partners Project Manager 
627 Bayside Drive 
Newport Beach Ca 92660 
949-723-6383 
edselich@roadrunner.com 
 
Cc: Teresa Henry 
       Karl Schwing 
       Sherilyn Sarb 
 

mailto:edselich@roadrunner.com�
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A copy of this letter has also been provided to Staff in the South Coast District Office 

 

 

Bay City Partners 
2999 Westminster Avenue, Suite 211 
Seal Beach, California 90740                                                            562-594-6715 
______________________________________________________________________ 

November 4, 2013        F23a 
 
Mary Shallenberger, Chair        
Honorable Coastal Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 90105 
 
 Re:  Application No. 5-13-003 (City of Seal Beach, Bay City Partners, LLC & Marina  
  Beach House) 

 Hearing Date: November 15, 2013 

 Agenda Item: F23a 

Dear Chair Shallenberger and Commissioners: 

 Bay City Partners, LLC (BCP) respectfully requests Coastal Commission approval of the 
above application, which proposes the subdivision of the former power plant (LADWP) site and the 
creation of a 6.5-acre public coastal open space area and a 4.4-acre 32 lot residential development.  
 In 2003, BCP acquired the property, consisting of 8 legal lots, from the LADWP, who 
decided to sell the property after 36 years of it sitting vacant and unused following the demolition of 
the power plant in 1967.   
 During those 36 years, the City of Seal Beach and the LADWP tried to reach mutual 
understanding on the use of the property. Yet it sat vacant and fenced for two generations - a chain 
linked barbed wired blight on the environment.  
 The City wanted 70% of the site as public open space, so to entice the LADWP to donate it 
to them at no cost, the City, with good intentions, but without any supporting economic analysis, 
zoned the remaining 30% for a hotel. The hope was that the economic value of the hotel portion 
would be sufficient for the LADWP to donate the open space to the City. Yet, despite years of 
efforts by the City, this scenario never came to fruition as the LADWP repeatedly rejected the plan 
as unfeasible and a regulatory taking. In addition, no hotel developer was ever able to create a hotel 
concept that would be financially feasible on this site. 
 Upon acquisition of the site, BCP engaged PKF Consulting, renowned hotel industry 
consultants, to conduct a feasibility study which again concluded that a hotel would be infeasible.  
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 BCP then spent the next 9 years trying to find an acceptable and viable planning solution 
that met the community’s goal of 70% public open space. Subsequent expert studies by the same 
recognized hotel and visitor serving use marketing experts PKF Consulting, and a peer review by 
The Kosmont Companies showed that hotel and other commercial visitor serving uses were indeed 
infeasible on this site. 
 Finally, in July 2012, after extensive local public hearings and public input, the plan before 
you for consideration was unanimously adopted by the Seal Beach City Council. 
 We believe the plan before you is the most exciting and innovative Public/Private 
Partnership to emerge in Southern California in recent years.  
 With your approval, BCP will be able to construct 32 custom, single family homes on 35% 
of the site and in the spirit of reciprocity, will donate, at no cost, 65% of its ownership, valued at 
$20 million, for the public open space. That open space has been designed specifically to emphasize 
and enhance coastal access and habitat. Equally important, it will provide a low cost visitor serving 
experience for both locals and visitors to the beach.  
 Unlike other open space dedications that have occurred in the past on environmentally 
sensitive lands in Southern California, this donation is land with no environmental impairments and 
no nexus to require dedication of public open space. This donation is the result of extensive local 
planning efforts and compromises by the City and BCP to achieve the City’s long term vision of a 
significant public open space area on this site. 
 With these significant advances towards the City’s long term vision after so long and our 
willingness to provide a major public and environmental improvement, it is perplexing for both 
applicants that  the Commission Staff’s recommendation is for denial of this project.  
 A close inspection of the plan before you shows that it more than meets the intent of the 
Coastal Act and its policies.  
 In fact, we believe it is a benchmark example of how a responsible developer and a 
concerned public agency are able to come together to simultaneously maximize Coastal Act values 
and protect private property rights.  
 The Staff’s primary objection appears to be that the site should be commercial visitor 
serving use regardless of its financial viability or whether it even makes sense to be in a residential 
area, not to mention its lack of visibility, limited access for commercial purposes, and potential 
negative impact to the surrounding area.  
 For the record, we would like to present this brief overview of their objections and our 
responses. 
 
Objection: The proposal is not for 70% open space 
 
Response: Close inspection of over 30 years of city planning documents shows that the 70% open 
space area was never precisely defined. The 10.9 acre project area is now larger than the 9.46 acre 
area in the original plans. In actuality, the project proposes virtually the same amount of open space 
in acres and would meet a threshold of providing an open space area that is 69% of the original 
specific plan area. The City Council prudently considered the 30 year old, imprecise delineations of 
the open space area and determined that 69% of the original plan area is close enough to the 
inaccurate, generalized objective of 70% determined over 30 years ago. Although ignored by staff 
in their report, it is important to note that since the site is comprised of 8 legal lots, denial of this 
proposal could result in the lots being sold to 8 separate owners making the achievement of the 6.5 
acres of public open space difficult, if not impossible.  
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Objection: The 1982 uncertified LCP 
 
Response: We do not understand how a 30 year old, uncertified plan is significant in this case, nor 
how it could considered as a viable reason for denial.  Over the last 30 years, multiple economic 
studies, a lack of any feasible hotel or commercial proposal, and a thorough community planning 
review have resulted in our locally approved plan that meets contemporary values, brings public 
value to the southland, has proven economic viability, and is consistent with the Coastal Act. 
 
Objection: Visitor serving use 
 
Response: This appears to be the main justification for the denial recommendation by Staff. Again, 
we are perplexed at this conclusion for a variety of important reasons. Despite three hotel studies 
and one visitor serving use study, the staff continues to insist, without any support, that commercial 
visitor serving use is feasible on this property. They assert that the visitor serving use study is 
lacking in supporting detail despite the fact it was prepared by a recognized expert in this field, PFK 
Consultants. Staff provides no evidence contrary to the expert report’s conclusions to support their 
claim.  
 
Adding even more bewilderment to their denial recommendation is the fact that in two recent Seal 
Beach projects, in the same area and approved by the Commission (CDP# 5-05-385, Seal Beach Inn 
and CDP# 5-06-328, Schwendener), two separate economic studies were presented (one prepared 
by PKF) that reached the same conclusions - that commercial visitor serving use was unfeasible. 
Both applications were approved by the Commission; one over Staff objections.  

The fact is that the site is surrounded by residential use. It has no visibility or access from major 
streets. In fact, Marina Drive and the Marina Drive Bridge to Alamitos Bay were recently reduced 
in width from four lanes to two lanes and a Class 1 bikeway installed in the excess Marina Drive 
right of way. It is confusing to us that if this is such a valuable commercial visitor serving site, why 
Staff recommended approval of the application (CDP # 5-00-321 City of Seal Beach & City of 
Long Beach) to restrict access to this site by reducing the size of its main access roadway, Marina 
Drive.  

In its planning, the City has rightly concentrated its visitor serving uses on the Coast Highway 
Corridor and Main Street/Pier areas. These locations meet the following sound planning criteria 
established by the City in its General Plan when it comes to commercial use:  

• Good visibility;  
• Access from arterial roads;  
• Traffic capacity of adjacent streets;  
• Buffering adjacent uses from the impacts of commercial uses;  
• Compatibility with adjacent and nearby residential uses.  

 
This site meets absolutely none of these criteria. 
 
The most difficult aspect of all this, is understanding how the Staff can continue to insist, after all 
the supporting documentation provided to them, that this site be a commercial visitor serving use, 
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particularly when, in over thirty years, despite good faith efforts by the City and the landowners, not 
one feasible proposal has emerged for a hotel or commercial use of this property. “If you build it 
they will come” may make for a great movie theme, but in real life it simply does not work.  
 
Thirty years of rejection by the capital markets and the conclusions reached by recognized 
economic experts should adequately demonstrate the reality - that this is not a feasible site for 
commercial visitor serving use and should be approved for public open space and residential use.  
 
Objection: Conflicts with adjacent land use 
 
Response: Again, it is hard for us to comprehend Staff’s logic here. First, if one reads the 
Conditions of Approval imposed by the City, which were unfortunately omitted from the Staff 
report, it can be seen that the two land uses are more than adequately buffered by walls and 
landscaping.  
 
Also, extensive information was provided to Coastal Staff on City noise ordinance standards 
showing the adjacent land use is already subject to existing noise regulations intended to reduce 
conflicts. It is an isolated commercial use in a residential area. It contains no water-dependent uses 
on it. It is used for canvas repair and small trailer-capable boat sales and service. These are uses that 
can occur anywhere.  
 
The proposed project and the adjacent land use can co-exist just as the adjacent land use has co-
existed for decades with an existing large single family residence and apartment on the same parcel 
and an entire block devoted to residential use directly across the street. 
 
Objection: Public trust easement 
 
Response: It is confusing to us as to why the Staff is asserting that this is an issue. Although we 
doubt that a public trust easement exists where State Land Commission (SLC) Staff asserts, we 
have agreed to exchange water and waterfront land which is more valuable for public trust purposes 
than the landlocked area SLC staff claims is a public trust easement area. We have offered to 
exchange the Public Trust Easement at a 3:1 ratio.  
 
It seems to us that the public having access to land and water that is not landlocked and actually 
used for public trust purposes under a public trust easement is a tremendous public benefit. We have 
a draft agreement with SLC Staff and will be going to the SLC in the coming months for approval. 
We have offered a special condition that this is done prior to the issuance of the CDP. 
 
 Notwithstanding the objections raised above in the staff report, we are most astonished that 
the Staff is recommending denial of this application when its approval guarantees that land which is 
deemed most desired and precious by the Coastal Act; will if the plan is approved, forever provide 
unfettered public access to precious coastal resources. 
 Approval of this project will forever guarantee the public’s right to access, by vehicle and 
foot, the beach and the River’s End Staging Area. It will forever guarantee the public’s right to use 
the only privately owned section of the San Gabriel River Trail that exists. This 38 mile “Mountains 
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Long Beach Press Telegram 

Seal Beach development plan preserves public access: 
Editorial 

Posted: 10/14/13, 7:32 AM PDT| 

At the mouth of the San Gabriel River in Seal Beach sits a rare California jewel, a nearly 11-acre 
slice of undeveloped land with views across the channel into the gleaming Pacific Ocean.  

Plans to build an open space park and more than two dozen homes there aren’t ideal, but the 
California Coastal Commission should allow developers to move forward with the promise this 
treasure largely stays in community hands. 

A former power plant that shuttered more than four decades ago, the chain-linked property is now 
lined by a paved trail used regularly by skateboarders, bikers and runners. Nearby sits a small 
sandbank where folks play catch with their dogs.  

Nobody in the community has ever wanted to see this picturesque land filled up with ugly, cookie-
cutter homes or blocked from public use. But in 2003 a private developer snapped it up and the 
wrangling began.  

After years of negotiations and lawsuits, the city of Seal Beach and landowner Bay City Partners — 
managed by Newport City Councilman Ed Selich — finally came up with a plan to build 32 single-
family homes there. Each of the homes would be no more than 25 feet high and be individually 
designed, so as not to look like an Irvine-style planned community.  

As part of the deal, the developer promised to donate 6.4 acres for a park with a rest area, bicycle 
racks and nature center at the end of the San Gabriel Valley River and its trail. Thousands of bikers 
hit the trail every year, riding down from suburban neighborhoods like Pico Rivera to the beach.  

But the final stamp of approval on this plan must come from the California Coastal Commission, 
the agency that regulates seafront development. Established by a 1972 voter initiative, the 
commission’s most important mission has been to protect public access to California’s beaches and 
it has done a good job of that.  

The proposal that is expected to come before the commission in November offers a fair 
compromise. 

Although the commission has yet to vote, its staff has already recommended that the commission 
deny the application.  
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Though commission staff rightly questions some of the agreements fine print, their main argument 
boils down to this: the commission should not hand over land to a few dozen (assumed wealthy) 
homeowners and exclude tens of thousands of others the chance to enjoy the beach. 

We agree with the principle that the shores should be for all, but disagree with the denial. This 
proposal does provide adequate public access. 

The staff argues that the proposal fails to “maximize public opportunities” for coastal access and 
recreation and offers up a few suggestions that range from RV parks to boat repair shops. It also 
points out that recreational uses, particularly boating, and ones that accommodate visitors such as 
hotels should take priority. While we sympathize with the intent to increase the public’s access to 
the shore, we don’t want to see this proposal die.  

Better that there’s a park and some homes than a luxury hotel or a yacht club, which according to 
the commission’s logic would be a higher priority though much more likely to limit who visits the 
beach than the current deal.  

The commission should approve the proposal. 
 
 
 
 
 























































































































































From: Mary Parsell
To: Sy, Fernie@Coastal
Subject: 5-13-003 Nov. 15, 2013 Bay City Partners
Date: Friday, November 08, 2013 1:27:26 PM

Fernie Sy
Will send hard copies to your office
This is for your information.
 

El Dorado Audubon Society
California Chapter of The National Audubon Society

PO Box 90713
Long Beach, CA 90809

 
 

November 7, 2013
 
RE: City of Seal Beach, Bay City Partners, LLC & Marina Beach House
5-13-003, November 15, 2013, Newport Beach, CA
 
California Coastal Commissioners
and staff
 
Honorable Commissioners:
 
The "DWP" property is a unique and beautiful site on the San Gabriel River and the Pacific
Ocean.  Scenic views of the coast of Long Beach, the port, Palos Verdes, open ocean and
Catalina Island.  The Coastal Conservancy funded a study of the site many years ago.  The
community wanted a park then and now.  The design ended up being 70% park and 30%
commerical visitor serving use to pay for the park. The site is continuing "disked" which
interferes with bird, insect, plant and animal use and interferes with a good biological
assessment of the site. Even so wildlife is observed there due to its proximity to river &
ocean.
Historical photos show that the entire area was part of the once vast 2,400 acres of the Los
Cerritos Wetlands.  Los Cerritos Wetlands is an Audubon California Important Bird Area, just
up the San Gabriel River the other side of Pacific Coast Highway.*2 Approximately 170 acres
of LCW is in public ownership (Los Cerritos Wetlands Authority and City of Long Beach) 
 
We agree with the CCC staff report DENY this project.  A unique and beautiful spot with
views of coast of Long Beach, port and Palos Verdes, wide open ocean and Catalina.
We support a passive park, however, there is no guarantee that a passive park will be

mailto:mfp2001@hotmail.com
mailto:Fernie.Sy@coastal.ca.gov


built*2.

We support the staff report on the following issues: *3
 
Public Trust Easement issues must be officially resolved first with State Lands Commission.
Vacating first street in two places will impede public access (lease for one part is only 4 yrs
at $900,000.)

There has been unpermitted development including continual disking of the site with no
consideration of the bird, insect, animal, plant life being taken into consideration. 

Did not conform with CEQA though CCC staff sent letters
 
*1 Los Cerritos Wetlands Authority and the City of LB owns approximately 170 acres and a
Conceptual Restoration Study is currently underway. (see www.lcwetlands.org) 
 
*2 "Relating to the proposed project there is no guarantee that the passive park will be built
nor has a phasing plan been submitted indicating and guaranteeing that the passive park will
be constructed prior to or concurrent with the construction of lower priority residential
use.."
 
*3 from report "The CCC staff is recommending denial of the project because:

a. the residential subdivision is an inappropriate of an oceanfront site inconsistent with
visitor serving commercial, recreational and coastal access for greater public enjoyment of
the coast.
b. public trust easement
c. lot line adjustment with boating support facility creates conflict with continuing Coastal
Act use" 
Sincerely,
 
Mary Parsell
1st Vice President and Conservation Chair
 
mfp2001@hotmail.com

http://www.lcwetlands.org/
mailto:mfp2001@hotmail.com
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STAFF REPORT:  REGULAR CALENDAR 
 
Application No.:    5-13-003 
 
Applicants:   Bay City Partners, LLC, City of Seal Beach & 

Marina Beach House 
 
Agent:  Edward Selich & Howard Zelefsky 
 
Location:  Southwest corner of 1st Street and Marina Drive, Seal Beach 

(Orange County) 
 
Project Description: Subdivision of a 10.9 acre former power plant (DWP) site into 

two parcels; creation of a passive open space park master plan 
for the 6.4 acre remainder parcel and construction of a thirty-
two (32) lot residential development on the 4.5 acre parcel.  
The development also includes lot line adjustment, street 
vacation and residential infrastructure. 

 
Staff Recommendation:  Denial 
 
 
SUMMARY OF STAFF RECOMMENDATION: 
The 10.9 acre project site is the former site of the Department of Water and Power (DWP) steam 
energy generating facility which operated from 1925 until 1967 when it was demolished.  In the mid 
1980s, the site underwent environmental cleanup and remediation and in 2003 the property was sold 
to Bay City Partners, LLC (BCP), the current owners of the site.  The project site is located along 
the east side of the San Gabriel River in the City of Seal Beach, seaward of Pacific Coast Highway 
(PCH).  The project site is also contiguous with and inland of the recently constructed public 
oceanfront recreational facility known as the River’s End Staging Area (RESA), which is adjacent 
to both the beach and San Gabriel River.  The RESA is a popular windsurfing staging area for 
windsurfers and also provides parking for cyclists and pedestrians who recreate on the San Gabriel 
River Trail.  Therefore the project site is considered to be both riverfront and oceanfront. 
 

F 23a 
Filed: May 6, 2013 
180th Day: Waived 
270th Day: Jan. 31, 2014 
Staff: F. Sy-LB 
Staff Report: Oct. 24, 2013 
Hearing Date: Nov. 13-15, 2013 
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The site has been designated and zoned for visitor-serving hotel and park use by the local 
government for more than 30 years and that is the land use designation approved by the 
Commission in its action on the Seal Beach LUP which did not become effectively certified.  BCP 
among other things, requests approval of a Tentative Tract Map for a thirty-two (32)-lot residential 
subdivision on the northern 4.5 acres of the site, the creation of a 6.4 acre remainder parcel on the 
southern portion of the site; and only recently, approval of a lot line adjustment (to be discussed 
later).  BCP also requests approval of construction of the residential infrastructure to support future 
construction of thirty-two (32)-detached single family custom residences.  The proposed project 
required several discretionary approvals by the local government to allow residential use of the site, 
including: General Plan Amendment 11-1, DWP Specific Plan Amendment 11-1, Zoning Map 
Amendment 11-1, Tentative Tract Map (TTM) 17425 and Lot Line Adjustment 13-1.  None of the 
City’s zoning actions for this site have been certified by the Commission as there is no certified 
LCP. 
 
The proposed residential subdivision and the construction of thirty-two (32)-detached single family 
residences is an inappropriate use of the oceanfront project site because (1) private residential use of 
such a site is inconsistent with the priority land use policies of the Coastal Act for land that is 
suitable for development with uses that provide visitor-serving commercial, commercial recreational 
and coastal access opportunities for greater public enjoyment of the coast; (2) a portion of the 
proposed residential land use area is encumbered by a public trust easement, thereby prohibiting the 
use of the land for private residential purposes; and (3) the proposed residential use, which 
encroaches into an existing recreational boating support facility through a lot line adjustment, 
creates a conflict with the continuation of this priority Coastal Act use.  Therefore, the staff is 
recommending that the Commission DENY the proposed residential use of the property. 
 
The proposed residential subdivision incorporates land within an existing recreational boating 
support facility located along the San Gabriel River on the northern portion of the site.  The adjacent 
site is zoned Service Commercial (SC).  To accommodate the proposed residential project the City 
approved a zone change from SC to DWP Specific Plan to allow the proposed residential use.  The 
incorporation of a portion of the adjacent recreational boat repair and boat storage facility into the 
proposed residential subdivision requires the approval of a lot line adjustment from the City.  The 
application submittal material contained conflicting information as to whether the City has approved 
the lot line adjustment or whether this is a future action.  Further, lot line adjustments in the City’s 
coastal zone require a coastal development permit from the Commission and none have been issued 
for the subject property.  Only very recently have the applicants’ submitted approval from the City 
for the lot line adjustment (Lot Line Adjustment 13-1) and included it as a part of the CDP 
application.  Additionally, the proposed residential subdivision includes the vacation of 
approximately 7,600 square feet of the 1st Street right-of-way along the east side of the project site.  
Although the coastal permit application includes the request for the street vacation, there is no 
evidence that the City Council has approved the street vacation in its local action on the proposed 
project.  Finally, the proposed thirty-two (32)-lot residential subdivision includes land that is subject 
to a public trust easement.  Eleven (11) of the proposed thirty-two (32) lots are affected.  According 
to the Public Trust doctrine, waterborne commerce, navigation, fisheries, open space, recreation and 
visitor-serving commercial uses are allowable uses but residential use is, generally, prohibited on 
public trust lands.  These public trust uses are consistent with the Coastal Act priority uses of the 
project site.  The applicants have a pending application with the State Lands Commission (SLC) to 
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exchange the public trust easement land for other privately owned land on the project site that 
includes both submerged water area within the San Gabriel River and land that includes a portion of 
the San Gabriel River Trail.  However, this same land that is proposed to be transferred to SLC is 
also proposed to be conveyed to the City of Seal Beach pursuant to a settlement agreement between 
the City and the landowner/applicant, Bay City Partners, LLC.  Unless and until a land exchange is 
approved by SLC the proposed residential development cannot be approved and no land transfer to 
the City will occur. 
 
According to the coastal permit application, the City of Seal Beach is a co-applicant and is 
requesting the future development of a public open space passive “habitats” park on the 6.4 acre 
remainder parcel created by the residential subdivision.  However, due to the 2011 Settlement 
Agreement (Agreement) between BCP and the City regarding the subject site, it appears that the 
City does not have the legal right to apply for the development of the future passive park.  The City 
does not own the land on which they are proposing a future park and the terms of the Agreement 
state that BCP will only convey the land to the City if the Coastal Commission approves the 
“Proposed Residential Project”.  BCP, the owner of the 6.4 acre remainder parcel is not proposing to 
construct the passive open space park, only to construct water quality treatment detention basins 
within the designated open space park area as a part of the drainage plan for the proposed residential 
subdivision.  Therefore, entitlement to the future passive open space park should not be considered a 
part of the subject application because the City has not submitted evidence that it owns a property 
interest in the subject area. 
 
The Coastal Act dictates that private lands suitable for visitor-serving commercial recreational 
facilities have priority over private residential development.  The subject site is adjacent to 
substantial coastal recreational opportunities, including water-related coastal recreational activities 
of swimming, surfing, kite-surfing, kayaking and stand-up paddle boarding and land-born coastal 
recreational activities including biking, jogging, strolling, fishing along the San Gabriel River 
mouth and Seal Beach beach area.  In 2011, the Seal Beach Chamber of Commerce submitted a 
letter to the Commission in response to the staff report recommendation for a RESA improvement 
project, stating that the RESA improvements will “increase utility of [the] river area….[which] in 
turn will benefit the City, the business community and visitor serving uses of our river trail.”  The 
letter concluded that the RESA improvements will attract visitors to Main Street and the Pier” and 
“encourage both residents and visitors to enjoy the Seal Beach community in a new, deeper way.”1 
Given the Coastal Act mandate, coupled with the significant recreational resources inherent in the 
facilities adjacent to the subject site, the subject 6.4 acre portion of the project site should be 
developed with a use other than the passive park use contained in the application.  Passive open 
space park use areas and habitat creation are generally good land uses pursuant to the Coastal Act.  
Passive habitat parks are normally associated with development sites that contain sensitive habitats, 
including former or degraded habitats that are being restored or protected.  However in this case, no 
sensitive habitat exists on the project site and a passive habitat park is instead proposed to be 
created.  Because of its ideal location along the coast and adjacent river and the existing adjacent 
commercial recreational boating services facility, there are higher priority uses for the project site 
that would be consistent with Chapter 3 policies of the Coastal Act.  Higher priority uses of the site 
include: visitor-serving commercial uses that provide accommodations, goods, and services 

                                            
1 http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf.  Exhibit 5, page 1. 

http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf
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intended primarily to serve the needs of visitors, such as hotels, including lower cost overnight 
accommodations, bed and breakfast use; commercial recreation uses such as an RV park, and 
marine commercial uses, restaurants, bike and surfboard rentals, and souvenir shops.  Mixed-use 
development of the 10.9-acre site could include a number of these visitor-serving uses and could 
also potentially include some area devoted to active or passive park use.  For these reasons, staff 
also recommends that the Commission DENY the proposed use of the majority of the project site as 
a passive open space park. 
 
Commission staff has made the City and the property owner aware of our concerns with the 
proposed project in comment letters on the Environmental Impact Report (EIR) (SCH# 
2011061018) dated July 6, 2011 and January 9, 2012.  Many issues were raised in these letters, but 
the main issue with the project discussed in these letters dealt with the proposed change in land use 
from visitor-serving to residential use.  The prime location of the DWP site along the coast makes it 
well suited for visitor-serving and lower cost visitor and recreation uses, not residential uses, a 
lower priority use.  Thus, the applicants have been made aware of Commission staff concerns with 
the project and reminded of past Commission action that proposed changes to the City’s proposed 
LCP submittals that never became certified (the City never adopted the Commission’s suggested 
modifications related to past LCP submittals) for the subject site beginning with the early planning 
stages of the project.  However, the applicants have not modified the project to address these 
concerns. 
 
The project was originally agendized for the October 2013 Coastal Commission hearing in San 
Diego.  However, the applicants requested postponement to have time to adequately address the 
issues raised in the staff report.  The applicant also submitted a 90-day time extension to extend the 
time for the item to be heard by the Commission. 
 
In the time after the project was postponed from the October 2013 Coastal Commission hearing, the 
applicants have submitted additional information to address some concerns identified in the October 
2013 staff report.  As stated in the previous staff report, the incorporation of a portion of the 
adjacent recreational boat repair and boat storage facility located north of the DWP property into the 
proposed residential subdivision requires the approval of a lot line adjustment from the City.  
However, the submitted coastal development permit application did not include an approval from 
the City for the lot line adjustment nor did the applicants request Coastal Commission approval of 
the lot line adjustment.  The applicants have now provided approval from the City of Seal Beach for 
the lot line adjustment for these two (2) properties and now request that it be part of the CDP 
application.  However, there still is no evidence that the City Council has approved the street 
vacation in its local action on the proposed project.  While the applicants have only recently 
submitted City approval for this lot line adjustment, it still does not lessen the impact of the 
resulting lot line adjustment.  The lot line adjustment would adversely impact the continued use of 
the recreational boat repair and boat storage facility, a higher priority Coastal Act use, with the 
introduction of the lower priority residential use. 
 
Additionally since the project was postponed from the October 2013 Coastal Commission hearing, 
the applicants have brought to our attention that there is a seasonal beach that occurs in the San 
Gabriel River adjacent to the northern project boundary adjacent to the San Gabriel River Bike Trail 
(Exhibit #3).  The applicants indicate that this beach can be used for public access and beach 
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recreational activities, as well as, an access point for a variety of hand carried watercraft (i.e., 
kayaking, stand up paddleboard, etc.). 
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I. MOTION AND RESOLUTION 
 
Motion: 
 

I move that the Commission approve Coastal Development Permit No. 5-13-003 for the 
development proposed by the applicant. 

 
Staff recommends that the Commission DENY the Coastal Development Permit application by 
voting NO on the following motion and adopting the following resolution. 
 
Resolution: 
 

The Commission hereby DENIES a Coastal Development Permit for the proposed 
development on the ground that the development will not conform with the policies of 
Chapter 3 of the Coastal Act and will prejudice the ability of the local government having 
jurisdiction over the area to prepare a Local Coastal Program conforming to the provisions 
of Chapter 3.  Approval of the permit would not comply with the California Environmental 
Quality Act because there are feasible mitigation measures or alternatives that would 
substantially lessen the significant adverse impacts of the development on the environment. 

 
II. FINDINGS AND DECLARATIONS: 
 
The Commission hereby finds and declares: 
 
A. Project Description and Location 
1. Project Description 
The coastal development permit (CDP) application is a joint application between the City of Seal 
Beach and Bay City Partners, LLC (BCP), the landowner, for the approval of a passive open space 
park master plan and a thirty-two (32)-lot residential development (Exhibit #1) on the former 10.9 
acre Department of Water and Power (DWP) site.  Currently, the project site consists of eight (8) 
legal lots.  The City approved a Tentative Tract Map which would subdivide the property into thirty-
two (32) residential lots and a 6.4 acre remainder parcel.  According to the CDP application, BCP 
will improve the lots with detached single-family homes (4.5 acre total).  The City will construct the 
improvements to the passive open space park (6.4 acre total remainder parcel) area at some point in 
the future, if BCP sells the land to the City based upon the terms of the 2011 Settlement Agreement 
between the parties.  BCP owns the former DWP site which includes the “sewer parcel” and the 
adjacent “driveway parcel” that provide vehicular and pedestrian access to the adjacent oceanfront 
Rivers End Staging Area (RESA) from 1st Street, as well as a parcel that consists of a portion of the 
San Gabriel River and a portion of the San Gabriel River Trail.  Based upon a 2011Settlement 
Agreement (Settlement), as modified by the 2012 Disposition and Development Agreement (DA) 
between the City and BCP, the City has the “driveway” and the “San Gabriel River Trail” parcels 
under lease until March 2015, but upon issuance of a CDP from the California Coastal Commission 
(CCC) for the residential project as proposed (known as the “Proposed Residential Project”), the 
City will get, at no cost, fee title to the “sewer”, “driveway”, the “San Gabriel River Trail” parcels 
and the open space park (Exhibit #2).  In turn, BCP will get fee title to a portion (approximately 
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7,600 square feet) of the City-owned land (right-of-way) at the corner of 1st Street and Marina Drive 
(Exhibit #2).  However, if the Commission does not approve the “Proposed Residential Project”, 
BCP will not convey the 6.4 passive open space park to the City and the “driveway parcel”, “sewer 
parcel” and “San Gabriel River Trail parcel” leases terminate 30 days from the date of Commission 
denial of the residential subdivision. 
 
The CDP application also now includes a lot line adjustment between two (2) properties, a northern 
portion of the subject project site and an adjacent northern property.  The adjacent northern property 
was zoned Service Commercial and is developed with an existing recreational boating support 
facility (boat repair and dry boat storage area) use.  As a result of the lot line adjustment, a portion 
of that property will be incorporated into the DWP site and has been re-zoned SPR in Zoning Map 
Amendment 11-1 to allow residential use in accordance with the DWP Specific Plan Amendment 
11-1.  The applicants in exchange will give up a portion of the existing DWP property to that 
northern landowner.  Initially, the lot line adjustment was not submitted as a part of this application.  
Only recently have the applicants’ submitted approval of the lot line adjustment from the City of 
Seal Beach and requested that it be included it as part of the CDP application. 
 
The future passive open space park will consist of four (4) native plant communities: Coastal Sage 
Scrub, Native Grasslands, Riparian/Freshwater Marsh, and Coastal Trees (Exhibit #3).  
Additionally, the passive open space park area will contain the following: two (2) water quality 
treatment areas that are designed to have a dual function to treat runoff from both the passive open 
space park area and the residential area and serve as part of the riparian area; a Vista Rest Area and 
Interpretative Center with a seat wall with shaded trellis, bicycle racks and interpretative elements; a 
paved trail from the San Gabriel River Trail to the Interpretative Center and to Ocean Avenue; a 
decomposed granite trail throughout the open space; benches; a picnic area; San Gabriel River 
Trailside Signage; a San Gabriel River Trailside Rest Area located at the entrance to the passive 
open space park from the San Gabriel River Trail that will provide benches, a shade trellis, trash 
cans, drinking fountains and bicycle racks; pedestrian entrance from the RESA Parking Lot; and 
other pedestrian entrances from surrounding adjacent areas.  However, pursuant to the settlement, 
the only portion of the future passive park that will be constructed is the water quality treatment 
areas as a part of the drainage plan for the residential subdivision (Exhibit #8).  The park is not 
proposed to be built by BCP, the property owner, but is to be built in the future by the City, if BCP 
conveys the land to the City.  Although the City is a co-applicant in this CDP application, they have 
no legal right to obtain approval of or to construct the proposed park improvements.  Although BCP 
owns the land on which the open space park is proposed, they are not obligated to construct the park 
and is not proposing to do so. 
 
The project site totals 10.9 acres.  Residential development is proposed on the northern 4.5acres.  
The thirty-two (32) lot residential subdivision will consist of the following: all street and alleys will 
be public with no gates; approximately 7,600 square feet of land at 1st Street and Marina Drive will 
be vacated by the City of Seal Beach and included in the project; the design of the future single 
family detached residences will be regulated by the Development Standards of the City RHD 20 
Zoning regulations and Architectural Guidelines will be recorded with the Final Tract Map.  The 
proposed lots range in size from 3,144 to 5,787 square feet (Exhibit #1 & Exhibit #8).  According to 
the settlement, no affordable housing will be provided on-site nor is BCP required to pay affordable 
housing in-lieu fees. 
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The proposed project will have sixty-nine (69) on street parking spaces and sixty-four (64) off street 
parking spaces (2 per residential).  Grading will consist of 1,600 cubic yards of cut, 3,800 cubic 
yards of fill and 2,200 cubic yards of import. 
 
2. Project Location 
The proposed project is located at the southwest corner of 1st Street and Marina Drive in the City of 
Seal Beach, the former DWP site (Exhibit #4).  The project site consists of eight (8) legal lots that 
consist predominantly of undeveloped, disturbed non-native grassland (Exhibit #5).  Of these lots, 
there is a “sewer parcel” that is improved with landscaping and a sidewalk.  The “sewer parcel” is 
adjacent to the paved “driveway parcel” that provides access to the 1st Street public beach parking 
lot (Exhibit #2).  The western portion of the DWP site includes a parcel that contains a segment of 
the San Gabriel River Trail.  The project also involves two (2) adjacent properties: north of the 
project site is a property that contains California Everglades, a recreational boating support facility 
(boat repair and dry boat storage area) and also a legal non-conforming single-family residence; and 
another property east of the project site that is part of the current 1st Street right-of-way (ROW) 
located at 1st Street and Marina Drive and contains roadway pavement, curb/gutter, sidewalk, and 
ornamental landscaping (Exhibit #2).  Land area from both these sites is proposed to be incorporated 
into the proposed residential subdivision and require a lot line adjustment and street vacation in 
order to do so.  Originally, there was no evidence that either of these approvals have been obtained 
from the City.  However, the applicants have recently submitted approval of the lot line adjustment 
from the City of Seal Beach; however, no such approval from the City for the street vacation has yet 
been submitted. 
 
East of the project site is 1st Street and residential uses; north of the project site are a legal non-
conforming single-family residence on the site of the recreational boating support facility (on a 
property zoned as Service Commercial), Marina Drive and residential uses, west of the site is the 
channelized San Gabriel River and the San Gabriel Bike Trail; and south of the project site is an 
existing City-owned maintenance structure, storage yard, and oil processing structure, the 1st Street 
beach parking lot, the River’s End Staging Area (RESA),and associated commercial uses (i.e., 
River’s End Café, etc.) adjacent to the public sandy beach (Exhibit #4). 
 
The subject site is adjacent to the RESA, a facility offering substantial coastal recreational 
opportunities, including water-related coastal recreational activities of swimming, surfing, kite-
surfing, kayaking and stand-up paddle boarding and land-born coastal recreational activities 
including biking, jogging, strolling, fishing along the San Gabriel River mouth and Seal Beach 
beach area.  The RESA is a popular area for windsurfing and kite sailing and is utilized as a 
recreational staging area for the San Gabriel River Trail.  The Commission approved the 
construction of the RESA on September 11, 2011, [CDP NO. 5-10-220-(City of Seal Beach)] 
consisting primarily of landscape improvements, new/renovated sidewalks, new asphalt paving, 
signage, lighting, picnic bench facilities, and a series of low seat walls to block wind blown sand 
from reaching the RESA.  The San Gabriel River Trail is a paved regional recreational trail along 
the eastern boundary of the San Gabriel River.  Improvements to the San Gabriel River Trail 
consisted primarily of trail resurfacing, striping, signage, fencing, landscaping and irrigation.  
Funding for the project came from a grant from the Rivers and Mountains Conservancy.  In 
approving the project the Commission required subsequent approval of any future changes to the 
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publics’ ability to access the RESA from the “Driveway Parcel” and “Bike Trail Parcel” (which may 
happen as a result of the proposed project).  The Commission also conditioned the project to ensure 
maximum public access of the facility and required the public parking lot be managed such that the 
vehicular gate remain open except for temporary closure due to public safety concerns related to 
natural hazards; required that the parking lot remain open, but approved the collection of fees 
between 7am to 10pm; and required the removal of any beach closure signs.  The Seal Beach 
Chamber of Commerce submitted a letter to the Commission in response to the staff report 
recommendation for a RESA improvement project, stating that the RESA improvements will 
“increase utility of [the] river area….[which] in turn will benefit the City, the business community 
and visitor serving uses of our river trail.” The letter concluded that the RESA improvements will 
attract visitors to Main Street and the Pier” and “encourage both residents and visitors to enjoy the 
Seal Beach community in a new, deeper way.”2  The RESA, San Gabriel River Trail and the DWP 
property form a contiguous site that is a prime location for public waterfront recreation and public 
access to the coast.  As such, the DWP site should be developed with visitor-serving commercial 
uses, such as overnight accommodations, including lower-cost overnight accommodations or 
additional public recreation opportunities, including commercial recreation facilities such as an RV 
park or a mixed-use development including these uses that may include passive or active park on a 
portion of the site.  Another potential option would be a mixed use development including some 
residential on the upper floors with visitor-serving commercial uses located on the ground floor.  
Such an option would provide higher priority uses on the ground floor easily accessible to the public 
with the lower priority uses located above it. 
 
The project was originally proposed for the October 2013 Coastal Commission hearing but was 
postponed and since then the applicants have brought to our attention that there is a seasonal beach 
that occurs in the San Gabriel River adjacent to the northern project boundary (adjacent to the San 
Gabriel Bike Trail) (Exhibit #3).  The applicants state this beach area can be used for beach and 
hand carried watercraft access, such as kayaking, stand up paddleboard, etc. 
 
B. Project Site History 
1. Previous Commission LCP Actions on Project Site  
In 1978-1979 the Coastal Conservancy in conjunction with the City, conducted extensive public 
workshops to develop a Restoration Plan (Conservancy Project #3-79) for the DWP site.  This 
Restoration Plan was approved in concept by the Coastal Commission (CCC) in June 1979 and 
specified provisions which needed to be included in a final project and the range of possible uses as 
parameters for later permit approval.  The Restoration Plan provided visitor uses and open space, 
more specifically a 6-½ acre park, visitor/serving development and housing, with development 
concentrated on the northerly 1/3 of the site, with all ground floor commercial coastal-related, 
visitor-serving facilities. 
 
To guide development on the DWP site, the City of Seal Beach in 1982 adopted the 1982 DWP 
Specific Plan.  The Specific Plan provided for visitor-serving uses defined as “A hotel [not to exceed 
300 rooms and a 35-foot height limit] and the necessary ancillary support uses including, but not 
limited to, restaurants, retail uses, service uses, meeting/conference rooms and banquet facilities 
limited to the northerly 30% of the parcel [north of an imaginary westerly prolongation of Central 
                                            
2 http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf.  Exhibit 5, page 1. 

http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf
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Way].  The Specific Plan stated that the remainder 70% was for open space uses defined as “Public 
parks, green belts, bike trails, nature trails, hiking trails, and any active or passive recreational 
uses normally located in parks or open spaces, and theater.” 
 
Sometime after this action, the City of Seal Beach submitted their LCP Land Use Plan (LUP) which 
included the 1982 DWP Specific Plan for certification by the CCC.  On July 28, 1983, the CCC held 
a public hearing on the City of Seal Beach LUP.  Commission staff recommended that the 
Commission find that the LUP raise Substantial Issue and the Commission agreed.  The CCC found 
that the DWP Specific Plan contained unclear policies and designations for this site.  The uses 
proposed within the open space areas of the DWP site had conflicting policies and thus raised 
Substantial Issue with the policies of Chapter 3 of the Coastal Act.  The conflict arose from a 
Specific Plan policy that identified permitted uses in the open space that included government 
buildings and facilities, and unspecified uses deemed appropriate by the Planning Commission.  The 
lack of clearly defined uses could have allowed non-priority, non-public uses within the open space. 
 
Following the Substantial Issue determination, the CCC held a public hearing on the City of Seal 
Beach LUP, as submitted.  The Commission denied the LUP as submitted based on inconsistencies 
with the Coastal Act.  Regarding the DWP site, suggested modifications were necessary to limit 
uses within the Open Space designation.  Thus, the suggested modification provided that those uses 
which were inconsistent with the protection of 70% of the site for open space for parks, trails, active 
or passive recreation and theatre be deleted.  The Commission then adopted suggested modification, 
which if adopted by the City would bring the Plan into conformance with provision of the Coastal 
Act.  The Commission found that the hotel, restaurant, retail and other proposed visitor-serving 
commercial uses on the remaining portion of the DWP site were consistent with the Coastal Act. 
 
However, these suggested modifications were never adopted by the City.  Therefore, the LUP was 
never effectively certified and the Commission’s action on the  DWP Specific Plan/LUP 
subsequently lapsed.  Thus, the standard of review for this application is the Coastal Act.  While 
these suggested modification regarding the DWP site were never adopted by the City, it does show 
the Commission’s intent in 1983 of preserving the site for priority uses including lower cost open 
space park uses and fairly intense hotel and other visitor-serving commercial uses on the northerly 
30% of the DWP site.  Such uses are still strongly encouraged, and approval of development that 
does not include a significant visitor-serving commercial component could prejudice preparation of 
a certifiable LCP for the City of Seal Beach. 
 
2. Previous Commission Staff Comments on Project Site 
In 1996, the DWP Specific Plan was amended by the City to reduce the maximum number of rooms 
for the hotel use from 300 rooms to 150 rooms.  Thus, the Commission comments letters discussed 
below refer to the 150 room hotel. 
 
On July 6, 2011 and again on January 9, 2012, Commission staff commented on the Draft 
Environmental Impact Report (SCH# 2011061018) for the currently proposed Bay City Partners 
DWP project (Exhibit #6).  The EIRs used the 1996 DWP Specific Plan as a basis for reviewing the 
proposal.  Among the issues raised in the Commission staff letters was the proposed change in land 
use from visitor-serving commercial (hotel) to residential use.  Staff further reiterated that the DWP 
site is located in a prime location along the coast that is well suited for visitor-serving and lower 
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cost visitor and recreation uses.  Each of these uses is a higher priority use in the Coastal Act since 
each offers an opportunity for the public to access and enjoy the coast.  Residential uses on the other 
hand are not high priority uses since they do not provide the same beneficial uses for the broader 
general public. 
 
3. Local Government Approval 
The City of Seal Beach took several actions to carry out the proposed development including 
modifying the General Plan, Zoning Code, and Specific Plan to allow residential use of the site.  
Additionally, a settlement agreement and disposition and development agreement between the City 
of Seal Beach and BCP were agreed upon in order to carry the development forward.  Given the 
terms of the two (2) Agreements, the Commission is not at all assured that the land proposed for the 
future passive park will ever be conveyed to the City or if conveyed, whether the park will actually 
be built since the Agreements require BCP to convey the land only if the “proposed residential 
project” is approved by the Commission.  Although the City is a co-applicant of the subject CDP 
application for approval of the park master plan, it has not submitted evidence that it owns a 
property interest that supports its legal authority to apply for the approval and BCP is not proposing 
the development involved with constructing the park site (with the exception of the drainage 
facilities for the residential subdivision that are proposed to be located within the park).  The local 
actions are described below: 
 
General Plan Amendment 11-1 (adopted by the City of Seal Beach City Council on July 9, 2012 
through Resolution No. 6274).  This amendment to the Land Use Element of the General Plan 
would allow residential development to be accommodated on the northerly 4.5 acres of the subject 
property.  This proposed residential designation would replace the previous visitor-serving use 
designation, while the open space use designation would remain.  This amendment has not been 
certified by the Commission and is not used as guidance by the Commission in making its decision 
on the subject application. 
 
DWP Specific Plan Amendment 11-1 (adopted by the City of Seal Beach City Council July 9, 2012 
through Ordinance No. 1620).  This amendment would eliminate the visitor-serving use component 
and replace it with a residential use, not to exceed thirty-two (32) single-unit detached residential 
units with a 25-foot height limit.  The open space use designation would remain.  However, 
reference to the percentage occupation of the site by each of the two uses was replaced with 
language discussing the limits of use.  For example, the amended Specific Plan (SP) states the 
following regarding the residential use: “As shown on the Land Use Development Plan (Exhibit B), 
no residential parcels shall be permitted south of an imaginary western prolongation of the 
northerly Central Way right-of-way line.”  The open space designation would remain and be limited 
to the area south of the extrapolated Central Way right-of-way line.  Development standards and 
regulations for this open space designation would remain unchanged.  Residential structures 
authorized by this Specific Plan would be subject to a 25-foot height limit and the same 
development standards generally applicable to residential high density (RHD-20) development in 
the Old Town area of the city, where the DWP site is predominantly located.  The Commission did 
not review the SP amendment. 
 
Zoning Map Amendment 11-1(adopted by the City of Seal Beach City Council July 9, 2012 through 
Ordinance No. 1620).  This amendment would adjust the boundaries of the DWP Specific Plan area 
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to include the entirety of the subject property, which would be zoned SPR for Specific Plan 
Regulation.  Approximately 1.4 acres of land would be rezoned and added to the existing 
designation and a 0.005 acre northern portion of the site that is currently part of the SPR area would 
be re-zoned as Service Commercial (SC), which would permit it to be absorbed into the adjacent 
separate northern SC property (Exhibit # 7).  This is further discussed below under the Lot Line 
Adjustment subsection. 
 
Tentative Tract Map (TTM) 17425 (adopted by the City of Seal Beach City Council on July 9, 2012 
through Resolution No. 6275).  This TTM would subdivide the northerly 4.5 acres of the site into 
thirty-two (32) lots for detached single-family residences (Exhibit # 8).  Residential lot sizes would 
range from 3,144 to 5,787 square feet with averaged widths between 30 and 58 feet and depths of at 
least 100 feet.  Access to the tract would be via both Marina Drive and 1st Street.  All streets and 
alleys would be public.  Initially the TTM was for forty-eight (48)-residential lots, but after a June 6, 
2012 Planning Commission hearing, the applicants made some suggested changes which included 
revising the TTM to include only thirty-two (32) lots.  This revised project was subsequently taken 
to City Council and approved. 
 
Settlement Agreement dated March 16, 2011.  A settlement agreement between the City and BCP 
from BPC’s lawsuit challenging the City’s certification of a Mitigated Negative Declaration and 
Mitigation Monitoring and Reporting Program for the River’s End Project and the City’s 
condemnation lawsuit against BCP, in which the City sought to acquire the “driveway parcel” and 
“sewer parcel” was entered into by both parties (Exhibit # 9).  Concurrent with a $900,000 payment 
to BCP, BCP entered into a lease with the City of Seal Beach for the “driveway parcel” and the “San 
Gabriel River Trail parcel” that commenced on March 31, 2011.  The lease will terminate on March 
31, 2015 or upon conveyance of the parcels to the City if the Coastal Commission approves the 
“proposed residential project”.  Upon receipt of the $900,000, BCP agreed to convey to the City an 
irrevocable easement for the “sewer parcel”.  Upon issuance of a CDP by the California Coastal 
Commission for the “proposed residential project” (defined as subdivision of forty-eight (48) 
residential lots at that time, the City agreed to pay BCP $1.1 million and to convey to BCP by 
quitclaim deed, a portion (approximately 7,600 square feet) of the City-owned land (right-of-way) at 
the corner of 1st Street and Marina Drive.  BCP will then convey to the City by quitclaim deed, fee 
title to the 6.4 acre open space areas (except for a 1,200 square foot portion of land within the 
proposed residential area) consisting of the “sewer”, “driveway”, and “San Gabriel River Trail” 
parcels and the rest of the passive open space park.  The City agreed that the BCP conveyance of the 
open space area shall be for the purpose of future open space and park uses.  The quitclaim deed 
from BCP to the City includes a requirement that a deed restriction be recorded against the land, 
limiting the uses of the open space area to passive park uses contained in the amended DWP 
Specific Plan.  The SP limits structures in the future passive park to benches and light standards no 
more than 15-feet in height.  The settlement agreement also states that if no CDP is issued by CCC 
for the residential project, the parties have no obligation to the agreement.  The Commission is not a 
party to this agreement and is, thus, not bound, in any way, by its terms. 
 
Disposition and Development Agreement dated July 9, 2012 (adopted by the City of Seal Beach 
City Council on July 9, 2012 through Resolution No. 6276).  A disposition and development 
agreement (DA) between BCP and the City of Seal Beach followed the settlement agreement 
(Exhibit # 10).  The DA states that upon the California Coastal Commission’s issuance of a CDP for 
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the “proposed residential project” (which was revised from a subdivision of forty-eight (48) 
residential lots to thirty-two (32) lots), BCP shall donate to the City the open space, including the 
“sewer” and San Gabriel River Trail” parcels San Gabriel; and will convey/exchange fee title of the 
“driveway parcel” located within the open space to the City for a portion (approximately 7,600 
square feet) of the City-owned land (right-of-way) at the corner of 1st Street and Marina Drive.  The 
right-of-way will be incorporated into the DWP Specific Plan and zoned for residential use.  This 
area will also form part of the Tentative Tract Map.  The DA however acknowledges that the street 
vacation requires separate approvals.  However, there is no evidence that the City Council has 
approved the street vacation.  This agreement requires that the open space be deed restricted for 
open space uses as defined in the DWP Specific Plan.  Further, the documentation transferring 
ownership of the open space to the City shall contain a right of reversion in favor of the owner and 
the owner’s successors-in-interest in the event the permitted open space uses are discontinued and 
some other use of the open space is proposed that would be inconsistent or in conflict with such 
permitted uses.  The Commission is, also, not a party to this agreement and is, thus, not bound, in 
any way, by its terms. 
 
Lot Line Adjustment 13-1.  The proposed project includes a lot line adjustment between two (2) 
properties, a northern portion of the subject project site and an adjacent northern property.  The 
adjacent northern property was zoned Service Commercial and is developed with an existing 
recreational boating support facility (boat repair and dry boat storage area) use.  A portion of that 
property would be incorporated into the DWP site and would be re-zoned SPR in Zoning Map 
Amendment 11-1 to allow residential use in accordance with to the DWP Specific Plan Amendment 
11-1 (Exhibits #2 & #7).  In exchange, the applicants would give up a portion of the existing DWP 
property to that northern landowner (Exhibits #2 & #7).  However, the lot line adjustment was not 
submitted as a part of this application.  Lot line adjustments also must be approved by the Coastal 
Commission and it was not originally included in the subject CDP application.  Only recently have 
the applicants’ submitted approval of the lot line adjustment from the City of Seal Beach and 
included it as part of the CDP application. 
 
4. Other Agency Approval 
A portion of the subject site (Parcel A) is encumbered with a public trust easement and therefore 
needs approval from the State Lands Commission (SLC) to remove the public trust easement in 
order to use the land for residential development (Exhibit #11).  Residential uses are prohibited on 
public trust land.  BCP has submitted an application to the SLC requesting a land exchange to 
impress the public trust easement on another portion of the property so that the proposed residential 
project can proceed.  The other piece of land that would be involved in the land exchange is Parcel 
B, which includes portions of the San Gabriel River Trail, as well as submerged portions of the San 
Gabriel River (Exhibit #11).  The application has not been acted upon by SLC and unless and until 
the public trust easement is removed from Parcel A, the proposed residential development can not 
be built.  The Commission notes that the land which BCP has proposed in it application to SLC to 
encumber with the public trust easement (Parcel B) is already committed to be conveyed to the City 
for public trail access purposes (“San Gabriel River Trail parcel”) pursuant to the settlement and 
development agreements.  The uses that are consistent with the Public Trust are also the uses that 
are preferred under the Coastal Act for waterfront land and these uses should be maximized on the 
subject site. 
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5. Standard of Review  
The City of Seal Beach does not have a certified Local Coastal Program (LCP) nor has the 
Commission certified the DWP Specific Plan.  Therefore, the Coastal Commission is the permit 
issuing entity and the standard of review is Chapter 3 of the Coastal Act. 
 
C. Land Use 
The following Coastal Act policies support the development of higher priority uses and require that 
lower-cost visitor and recreational facilities be encouraged and where feasible, provided; water-
oriented activities in coastal areas that cannot be provided at inland areas be protected for such use; 
that oceanfront land suitable for recreational use be protected for that use; that visitor-serving 
commercial recreational facilities have priority over private residential;  that increased recreational 
boating use of coastal waters shall be encouraged by providing recreational boating support facility; 
and that coastal dependent development shall have priority over other development on or near the 
shoreline. 
 
Section 30213 of the Coastal Act (Lower cost visitor and recreational facilities) states: 

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where 
feasible, provided. Developments providing public recreational opportunities are preferred. 

 
Section 30220 of the Coastal Act (Protection of certain water-oriented activities) states: 

Coastal areas suited for water-oriented recreational activities that cannot readily be 
provided at inland water areas shall be protected for such uses. 

 
Section 30221 of the Coastal Act (Oceanfront land; protection for recreational use and 
development) states: 

Oceanfront land suitable for recreational use shall be protected for recreational use and 
development unless present and foreseeable future demand for public or commercial 
recreational activities that could be accommodated on the property is already adequately 
provided for in the area. 

 
Section 30222 of the Coastal Act (Private lands; priority of development purposes) states: 

The use of private lands suitable for visitor-serving commercial recreational facilities 
designed to enhance public opportunities for coastal recreation shall have priority over 
private residential, general industrial, or general commercial development, but not over 
agriculture or coastal-dependent industry. 

 
Section 30224 of the Coastal Act (Recreational boating use; encouragement; facilities) states: 

Increased recreational boating use of coastal waters shall be encouraged, in accordance 
with this division, by developing dry storage areas, increasing public launching facilities, 
providing additional berthing space in existing harbors, limiting non-water-dependent land 
uses that congest access corridors and preclude boating support facilities, providing 
harbors of refuge, and by providing for new boating facilities in natural harbors, new 
protected water areas, and in areas dredged from dry land. 
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Section 30255 of the Coastal Act (Priority of coastal-dependent developments) states: 

Coastal-dependent developments shall have priority over other developments on or near the 
shoreline. Except as provided elsewhere in this division, coastal-dependent developments 
shall not be sited in a wetland. When appropriate, coastal-related developments should be 
accommodated within reasonable proximity to the coastal-dependent uses they support. 

 
1. Coastal Act Priority Land Uses 
Given its riverfront and oceanfront location, and adjacent recreational boating support use, the 
subject site is well suited for higher priority uses encouraged by the Coastal Act.  Such uses include 
visitor-serving commercial, commercial recreation, marine commercial and lower cost visitor and 
recreational facility uses as they offer a greater opportunity for the general public to enjoy the coast.  
The subject 10.9 acre site is owned by a single entity, thereby increasing the ability to 
comprehensively plan and development the site.  However, the applicants are proposing a residential 
use, specifically thirty-two (32) detached single family residences, which is not a high priority use in 
the Coastal Act for such a site. 
 
Private residential uses do not provide the general public an opportunity to enjoy the coast nor does 
it maximize potential public enjoyment of the coast.  As part of the proposed residential use, the 
applicant is taking a portion of the adjacent boating support facility that is located along the river to 
the north of the project site (Exhibit #2).  The adjacent site is currently zoned Service Commercial 
and has an existing recreational boating support use (boat repair and dry boat storage), which is a 
higher priority use.  In fact the Coastal Act encourages increased recreational boating by, among 
other things, providing and protecting boating support uses.  The introduction of a residential 
subdivision, especially large lot, detached single family residential lots, adjacent to an existing 
recreational boating support use introduces a potential land use conflict could ultimately result in the 
elimination of the higher priority use.  To avoid such a conflict, only higher priority compatible 
visitor-serving commercial, commercial recreational and low-cost recreational use should be 
established on the project site. 
 
The applicants are also proposing along with the residential use, a passive open space park use 
designation on the majority of the project site with the future creation of a habitat area consisting of 
four (4) native plant communities along with trails, benches, a picnic area, an interpretive center, 
shaded trailhead (Exhibit #3).  Passive open space parks and habitat parks are positive uses that are 
also encouraged under the Coastal Act.  However, habitat parks are normally associated with 
development proposals where the site has or is adjacent to existing sensitive habitat that is being 
restored or protected.  However in this case, there is no sensitive habitat that exists and is instead 
being created.  This created habitat area will act as a privacy buffer for the proposed residential use 
and provide a location for the drainage of the residential subdivision.  Passive open space or habitat 
park use should not be eliminated in its entirety from the project site.  A portion of the site could 
include a passive use; however because of its superior location along the coast and adjacent and 
nearby public recreational and access amenities that could support more active public uses, there are 
better uses suited for the subject site.  These higher priority uses include: visitor-serving 
commercial, recreation and marine commercial and lower-cost visitor and recreational facilities. 
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Visitor-serving commercial uses are a high priority use since they provide enhanced opportunities 
for a greater segment of the general public to enjoy the coast.  These types of uses provide 
accommodations, goods, and services intended to primarily serve the needs of visitors, such as 
hotel, bed and breakfast, hostel and other overnight accommodations; restaurants, food concessions 
and other eating establishments; bike and other recreational equipment rentals, and souvenir shops 
and other retail uses. 
 
Commercial recreation and marine commercial uses additionally provide coastal- related and 
coastal-dependent uses that enhance opportunities for the public to experience to the coast.  Some 
segments of the public currently enjoy fishing and water skiing along and within the adjacent San 
Gabriel River.  In recent years more and more owners of smaller boats are choosing to store their 
boat on land as opposed to keeping them in marina slips.  Thus, the need for surface dry boat storage 
is a growing recreational need. 
 
Lower-cost recreational uses further maximize public opportunities to access and enjoy the coast.  
Therefore, partial use of the project site for these types of uses, such as active park (i.e. including 
sports fields, playgrounds, etc.), passive and habitat parks would be consistent with the public 
access and recreation policies of the Coastal Act.  The Commission notes that in some Orange 
County cities there is a severe shortage of active parks offering soccer and baseball fields.  At the 
Sunset Ridge Park site in Newport Beach the Commission had the difficult task of allowing active 
park use while protecting and enhancing sensitive habitat areas (CDP NO. 5-10-168). 
 
When applicants propose both higher and lower priority uses, it is normally required that the higher 
priority uses be constructed prior to or concurrent with the use or occupancy of the lower priority 
use.  This is done to insure that the higher priority use is actually constructed and public use of the 
site is obvious to future residents.  Relating to the proposed project, there is no guarantee that the 
passive park will be built nor has a phasing plan been submitted indicating and guaranteeing that the 
passive park will be constructed prior to or concurrent with the construction of the lower priority 
residential use. 
 
2 Applicants’ Analysis of the Viability of Hotel and Other Uses 
A hotel use is an ideal use of the project site since a hotel is a visitor-serving use that provides for 
extended stay and use of the coast for a greater segment of the public than private residential use 
would provide.  The applicants, in order to determine if hotel use is a viable use, commissioned 
several analyses: Analysis of Potential Market Demand and Statements of Estimated Annual 
Operating Results for a Proposed Hotel to be located in Seal Beach, CA prepared by PKF 
Consulting dated July 31, 2003; Potential Market Demand and Estimated Operating Results for a 
Proposed Hotel to be located in Seal Beach, California prepared by PKF Consulting dated 
November 6, 2009; and Peer Review and Site Specific Hotel Feasibility Evaluation prepared by 
Kosmont Companies date September 2011. 
 
The 2003 analysis by PKF Consulting concluded a hotel use on site would potentially be a positive 
use of the property due to (1) the location near the beach; (2) good access to the site from points 
across southern California; and (3) the excellent visibility of the site considering the low-rise nature 
of the surrounding area.  However the analysis ultimately concluded that the project site is not a 
luxury site that would support a hotel that could maintain an average daily rate of between $200 and 



5-13-003 (Bay City Partners) 
 

 
17 

$300.  The analysis additionally stated that the site could support approximately 200 hotel rooms if 
the facility is located at the southern end of the site near the beach and beach parking lot instead of 
placing a hotel use in the northern portion of the site near Marina Drive, which is consistent with the 
layout as described in the DWP Specific Plan.  Thus the analysis concluded that construction of a 
hotel based upon the DWP Specific Plan would not be feasible.  Additionally, the study felt that 
considering the surrounding development, a hotel of this size would be out of character. 
 
The analysis also included a section that analyzed solely residential uses on the site, as well as a 
boutique hotel with surrounding residential.  The analysis stated that while they are not experts in 
the residential field, that an approximate development of forty (40) residential units with limited 
open space would be the most economical feasible utilization of the site.  However, the analysis 
does conclude that this type of use would not be favorable with the CCC.  A use that the analysis 
does suggest that may be a better fit was a boutique hotel with surrounding residential.  Such a 
development would consist of approximately 30 rooms and an average daily rate of $225.  
Furthermore, the analysis stated that a factor that would help the performance of the boutique hotel 
would be the construction of residential and open space in the development.  The hotel would act as 
an amenity to the surrounding residential and the Seal Beach community. 
 
In 2009, PKF Consulting conducted another hotel analysis of the site.  The conclusion of the 2009 
analysis was that construction of a hotel as set forth in the DWP Specific Plan still was not feasible.  
As a result of that conclusion, BCP developed a series of scenarios that modified the DWP Specific 
Plan in an attempt to provide for a feasible hotel on the property.  BCP identified two locations for 
the hotel development; 1) within the 30% area (at the intersection of 1st Street and Marina Drive) 
designated as visitor-serving; and 2) in the area identified as open space adjacent to the beach 
parking lot/beach.  The analysis reviewed these options and stated that the limiting factors of the 
first option are: the small land area, underground parking is not feasible for cost reasons, and the 
location of the land area for the hotel use is less desirable since it is farther from the water.  On the 
other hand, the analysis states that the second location is the ideal location for a hotel use since it is 
adjacent to the beach.  The PKF analysis went further with this analysis by developing four (4) 
scenarios involving the two (2) land area options.  The first scenario involved a 150 room hotel at 
the northwest portion of the site (1st Street and Marian Drive).  The analysis states that this scenario 
will not work since it is too small of an area to construction a 150 room hotel with the required 
amenities and surface parking.  A second scenario involved a 75 room boutique hotel, a third 
scenario involved a 100 room boutique hotel and a fourth scenario involved a 50 room boutique 
hotel located adjacent to the beach and beach parking lot and included a residential use component.  
The analysis stated that while these additional scenarios could potentially work, the revenue 
generated by these alternatives would not be ideal. 
 
The Commission may not act in a manner which will take or damage private property for public use, 
without the payment of just compensation therefor.  (Section 30010 of the Coastal Act) While the 
Commission is sympathetic to the applicants’ economic goals, the policies of the Coastal Act 
protecting priority land uses along the shorefront and existing case law interpreting regulatory 
takings law do not provide guarantees that an applicant can always achieve the most profitable or 
“the highest and best use” of his or her property. (MacLeod v. County of Santa Clara, (1984) 749 
F.2d 541, 547-548, cert. denied, 472 U.S. 109 (1985).)  So long as the Commission’s denial furthers 
its authority to protect public’s health, safety, and welfare and does not preclude an alternative 
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development project that results in an economic use consistent with reasonable investment-backed 
expectations, the Commission’s denial will not result in a regulatory taking. (Penn Central Transp. 
Co. v. New York City (1978) 438 U.S. 104, 123-125.) 
 
In 2011, the City of Seal Beach commissioned a peer review of the 2003 and 2009 PKF Consulting 
analyses (Exhibit #12).  This analysis analyzed the revenues projected and the cost of developing the 
discussed scenarios to determine if they would generate sufficient net operating income to support 
the development in the current marketplace.  This analysis concludes that it is unlikely that revenues 
generated by the proposed development considered in these reports would be sufficient to support 
traditional debt financing.  As part of the Kosmont 2011 analysis, a smaller 60 room boutique style 
hotel that could be substantially or completely financed through a condominium hotel capital 
structure was evaluated.  The analysis concludes that this may be financially feasible.  However, the 
report author states that financing for this option based upon the inconsistency of the market and the 
risky project profile contribute to make the project feasibility marginal.  Additionally, it was pointed 
out that a condominium hotel may not be permitted under the current DWP Specific Plan. 
 
A continuing theme regarding the applicants’ conclusion that a hotel use would not be ideal for the 
site is that it would not generate sufficient revenue.  The amount of revenue is not a basis in the 
Coastal Act to preclude a use.  Thus, while the hotel use may not generate the applicants’ ideal 
revenue, the Commission finds that the site can still support a hotel use.  These analyses also point 
out that some hotel options were not favorable due to the DWP Specific Plan requiring the hotel use 
to be located near Marina Drive instead of by the City parking lot/beach.  The Coastal Act is the 
standard of review and the Coastal Act does not preclude any areas of the site for the hotel 
development.  The site should be looked it as a whole for the development of a higher priority use 
including a location near the City beach and beach parking lot.  These studies state that a residential 
component should accompany any hotel use.  However, residential use is not consistent with 
Section 30222 of the Coastal Act.  Therefore other visitor-serving and commercial recreation uses 
that are consistent with the Coastal Act should be considered prior to consideration of residential 
use on any portion of the site.  One option for including a lower priority residential use is to locate it 
on the upper floors of a mixed use development while preserving the ground floor for higher priority 
visitor-serving commercial uses. 
 
While these hotel studies concluded that a hotel may not be suitable for the site, there are a host of 
other visitor-serving uses that could be located on this site.  Limiting visitor-serving development to 
only a hotel use is too narrow since there are other uses that would provide opportunities for the 
public to enjoy the coast.  Other visitor-serving commercial, commercial recreation, marine 
commercial, lower-cost visitor and recreational uses should be considered.  Additionally, while the 
DWP Specific Plan limits uses and location of those uses, such limitations do not exist under the 
Coastal Act.  Additionally, a mix of these higher priority uses should also be considered.  The site 
could be developed with a single use or a variety of higher priority uses that would create a site that 
maximizes opportunity for the public to access and enjoy the coast. 
 
In order to determine if visitor-serving uses were feasible on site, the applicants commissioned the 
following analysis: Visitor-Serving Use Analysis prepared by PKF Consulting USA, dated 
November 26, 2012 (Exhibit #13).  Some of the potential uses that this analysis evaluated were: bed 
and breakfast/hostel/ marine related uses, bicycle/skateboards/surfboard rentals, beach equipment 
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rentals, visitor-serving specialty retail, beach oriented markets and restaurants.  The analysis 
concluded that visitor-serving uses on this site were not the best use of the site for a number of 
reasons.  The report stated that there are already sufficient visitor-serving uses in the area so 
additional similar uses were not needed.  The analysis also stated that although the site is located 
near the water (San Gabriel River) and a beach, the non-navigability of the water makes any marine 
or water related uses not possible on site.  Furthermore, since the portion of the project site which 
allows for visitor-serving uses is fairly distant from the beach, the analysis stated that this is not 
appealing for beach-related purposes.  The analysis also commented that since the site is surrounded 
by residences, it makes the site less desirable.  The analysis concluded that a better utilization of the 
site would be residential uses, a use that conforms to the general area. 
 
While the visitor-serving use analysis conducted by PKF Consulting concludes that such uses are 
not a good use of the site, the analysis fails to provide supportive information and research that 
shows how such visitor-serving and recreation uses are not viable.  There is no data or analysis 
provided that leads to this conclusion.  As discussed previously, while the DWP Specific Plan limits 
uses to specific areas of the site, the Coastal Act does not.  The City amended the Specific Plan to 
accommodate the proposed development and it can be amended again to allow other development.  
Thus, limiting uses to sections of the site as dictated in the DWP Specific Plan is not a requirement.  
What is necessary is proper use of the site that is consistent with the higher priority uses of the 
Coastal Act. 
 
The analysis claims that since other visitor-serving uses are nearby that they are not necessary at this 
location.  The analysis is correct that there are existing visitor-serving uses approximately .5 miles 
east of the site along Main Street in Seal Beach and also across the San Gabriel River in the City of 
Long Beach, but that does not preclude such uses at this project site.  The project site is uniquely 
located immediately adjacent to the recently developed River’s End project and the sandy beach.  
Development of the DWP site should take this unique location into consideration.  Additionally the 
report states that the site is adjacent to a non-navigable stream.  The San Gabriel River is currently 
used for water skiing and fishing by some members of the public.  The applicants’ supplemental 
information indicates that there is a seasonal beach and that this is area can provide and access for 
the hand carried watercraft.  North of the DWP site is an area that includes existing recreational 
boating support facility (boat repair and dry boat storage area).  The existence of this facility 
indicates that such a higher priority uses are viable at this location and should be considered.  While 
the site is surrounded by residential uses, the 10.9 acre site is ideal for visitor and recreation 
purposes nonetheless due to its adjacency to both the ocean and the river.  Such uses would also be 
beneficial for the adjacent residents as it would enhance their experience to the coast by providing 
added services and recreational opportunities. 
 
The applicants were aware or should have been aware of the historical treatment of the site by the 
Commission given the Commission and staff’s consistent public messages to the City that Chapter 3 
policies do not support approval of a residential development on the subject site, well before the 
applicants bought the property from the City.  After the applicants became the owner there were also 
letters sent to the applicants regarding the proposed residential development’s inconsistency with 
the Coastal Act.  This historical context provides the framework from which the Commission can 
determine if the applicants’ investment-backed expectation to improve the site with residential 
development is a reasonable one.  The Commission concludes that it is not a reasonable investment-



5-13-003 (Bay City Partners) 
 

20 

backed expectation.  The historical planning considerations of the site by the Commission, rather, 
would inform the applicants that a reasonable investment-backed expectation would be one where 
the applicants would expect to develop the property with a high priority development as dictated by 
relevant Chapter 3 policies of the Coastal Act which further promote the public’s welfare by 
enhancing public opportunities for coastal recreation for the entire general public.  The applicants’ 
alleged economic impact related to developing the site with a priority visitor-serving does not relate 
to an impact based on a reasonable investment-backed expectation since it relies on a comparison of 
financial return from development of the site with its proposed non-priority use— a use which has 
never been supported by the Commission, Commission staff or Chapter 3 policies of the Coastal 
Act—versus development of the site with a high priority visitor-serving use.  Had the applicant 
alleged an economic impact between two competing proposals of high-priority use, such an impact 
would be grounded in a reasonable investment backed expectation because the property owner could 
reasonably expect to develop the property with a high-priority use as dictated by the historical 
treatment of the subject site.  Thus, the Commission’s action will not interfere with an economic use 
of the applicants’ property that is grounded in a reasonable investment-backed expectation and, 
thereby, will not exercise its power in a manner which will take private property for public use, 
without the payment of just compensation therefor.  Therefore, the Commission’s action will not be 
inconsistent with section 30010 of the Coastal Act. 
 
3. Applicants’ Offer of Mitigation for Loss of Hotel Use 
In order to offset the loss of visitor-serving hotel use on the DWP property, the applicants in a letter 
dated August 20, 2013 to Commission staff stated that BCP is willing to pay a mitigation fee 
(Exhibit #14).  BCP states that the fee is based upon a 2010 City of Malibu LCPA MAL-MAJ-2-09, 
in which a fee for 15% of the lost potential hotel rooms at a rate of $14,494.00 was recommended 
by Commission staff for the loss of visitor serving zoned land.  BCP adjusted the rate for inflation to 
$15,159 per lost room.  The fee for the Malibu LCPA was based on the number of hotel rooms that 
might have been built on the 24 acre site.  The applicants state that while the DWP Specific Plan 
allowed for 150 rooms, actually only 50 rooms could be built on site after Specific Plan 
development standards were taken into consideration.  The applicants stated that a 75 room hotel 
could be considered only if changes were made to adjust the height of the building.  Taking those 
two hotel scenarios into consideration, the applicants proposed mitigation ranged from eight rooms 
for the 50 room hotel or 11 rooms for a 75 room hotel at $15, 159.00.  Therefore, the mitigation fee 
would range from $121,272.00 to $166,749.00, but the applicants round up the proposed mitigation 
to $175,000.00.  The fee is proposed by the applicant to go to Hostelling International for a project 
planned in the City of Long Beach or to another visitor-serving facility in the area. 
 
While the payment of a mitigation fee for the loss of visitor-serving overnight accommodations has 
been approved by the Commission in other instances, it is premature to consider mitigation as an 
option in this case since there are a number of other higher priority uses that could be developed on 
site before a residential option and mitigation is considered.  The provision of other overnight 
accommodations or other uses providing public visitor-serving commercial or commercial 
recreational uses could avoid the need for the payment of a mitigation fee.  First the applicants 
should consider locating an overnight accommodation closer to the ocean, as recommended in their 
own studies.  Other types of overnight accommodations should be considered, including but not 
limited to a hostel, a RV park or a combination of those uses.  The applicants should first seriously 
consider other uses that are a higher priority than a residential use for the DWP site.  Payment of a 
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mitigation fee should not be considered until these and other potentially viable uses are considered 
and found to be infeasible. 
 
While a mitigation fee is premature for this site, Commission staff did review the applicants’ 
mitigation proposal for consistency with past Commission action concerning the payment of 
mitigation fees for the development of residential use on land designated for visitor-serving uses 
The applicants’ proposal incorrectly references the staff’s recommendation as opposed to the 
Commission’s action concerning the City of Malibu LCPA MAL-MAJ-2-09.  The applicants stated 
that the fee determined with that LCPA was a fee for 15% of the lost potential hotel rooms at a rate 
of $14,494 recommended by Commission staff for the loss of visitor-serving zoned land.  However, 
the mitigation imposed by the Commission for the conversion of a visitor-serving commercial use to 
a residential designation was actually a $2 million fee that was to go to State Parks to convert the 
old Malibu Ranch Motel at Topanga Beach to a low cost overnight accommodation. 
 
The loss of visitor-serving uses is a significant concern that has been raised with other projects 
located within the City of Seal Beach.  CDP No. 5-99-026-(Musso) and CDP No. 5-05-385-(Seal 
Beach Six, Inc.) both dealt with the loss of visitor serving commercial uses to residential uses.  
However, in these cases the Commission did agree that for the Musso application that the site was 
not suitable as a commercial reservoir for future visitor serving commercial use and that the Seal 
Beach Six location would not be suitable for re-development as an overnight accommodation.  
Something else that these projects held in common was that the City indicated while visitor-serving 
uses would be lost at these sites; there were other locations within the City that would be more 
suitable for these types of uses, including the subject DWP site.  The DWP has long been 
envisioned by the City and the Commission as a location for higher priority overnight 
accommodation and other active visitor-serving uses. 
 
4. Public Trust Lands 
The Commission is vested with the authority to assure that it acts in a manner consistent with 
section 30210 of the Coastal Act which requires the Commission to carry “out the requirement of 
Section 4 of Article X of the California Constitution” and provide for maximum access and 
recreational opportunities for all people.  Section 4 of Article X of the California Constitution 
provides the following 
 

No individual, partnership, or corporation, claiming or possessing the frontage or 
tidal lands of a harbor, bay, inlet, estuary, or other navigable water in this State, 
shall be permitted to exclude the right of way to such water whenever it is required 
for any public purpose, nor to destroy or obstruct the free navigation of such water; 
and the Legislature shall enact such laws as will give the most liberal construction to 
this provision, so that access to the navigable waters of this State shall be always 
attainable for the people thereof. (emphasis added.) 
 

This section merges the common law public trust doctrine with the California Constitution.  (See 
Personal Watercraft Coalition v. Marin County Board of Supervisors (2002) 100 Cal.App.4th 129, 
144-145.) The Legislature, in furthering the goals of Article X Section 4 of the Constitution, enacted 
section 30210 of the Coastal Act to ensure the public can always attain access to navigable waters 
for recreational purposes.  As such, through this legislative mandate, the Commission is charged 
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with the duty of ensuring that proposed development is consistent with Section 30210 of the Coastal 
Act, and by extension, the public trust doctrine. 
 
A significant portion of the proposed residential development is located on the portion of the site 
where there is a public trust easement.  This area is identified as Parcel A in Exhibit #11  The public 
trust is a sovereign public property right held by the State (under the jurisdiction of the California 
State Lands Commission) or its delegated trustee, for the benefit of all the people.  This right limits 
the uses of these lands to waterborne commerce, navigation, fisheries, open space, recreation, or 
other recognized Public Trust purposes, including visitor-serving commercial uses.  Residential use 
is a prohibited use on public trust lands unless the Legislature or courts, either through land 
exchange, legislative act or adjudication, has removed public trust obligations from certain public 
trust resources.  The public trust obligations have not been removed from the subject parcel.  More 
specifically, portions of or entire portions of eleven (11) lots are located within the public trust 
easement (Exhibit #11). 
 
The proposed residential use on the public trust easement area is not consistent with the uses 
allowed under the public trust.  To remedy this situation, BCP has submitted an application to SLC 
to exchange the public trust easement from Parcel A to Parcel B so that the proposed residential 
development can be undertaken.  Parcel B is also located on the project site, along the San Gabriel 
River and includes submerged land within the River (Exhibit #11).  However, a land exchange for 
Parcel B would not afford the same opportunities to benefit the public as those located on the Parcel 
A.  A significant portion of Parcel B is already undevelopable since it is submerged property.  
Additionally, the applicants have already agreed in the 2011 Settlement Agreement and the 2012 
Disposition and Development Agreement affecting the project site to convey Parcel B to the City 
(the “San Gabriel River Trail Parcel” which is to be used for public trail purposes).  If Parcel B is 
conveyed to the City for public trail purposes, its value as an exchange parcel for the public trust 
easement is severely diminished as the land would already be protected for the uses encouraged by 
the Coastal Act and consistent with the public trust.  In addition, Parcel A is located adjacent to land 
developed with a marine-related boating use that is consistent with the public trust doctrine.   Thus, 
the public trust easement should remain on Parcel A as it is an ideal location for higher priority uses 
encouraged by the Coastal Act and which could support, rather than conflict with the adjacent 
marine-related/recreational use.  Marine-related and/or visitor-serving recreational uses are also 
those required on public trust lands, thus, no land exchange is needed to allow build-out of the 
subject site consistent with both the Coastal Act and the public trust doctrine. 
 
Conclusion 
As proposed, the project fails to provide Coastal Act higher priority uses at a prime riverfront and 
oceanfront location that would maximize the public’s opportunities for the coastal access and 
recreation.  Therefore, the Commission finds that the proposed project is inconsistent with Sections 
30213, 30220, 30221, 30222, 30224 and 30255 of the Coastal Act and must be denied. 
 
D. Alternatives 
There are several alternatives to the proposed development that can be found consistent with the 
public access, public recreation and recreational boating support policies of the Coastal Act.  
Among those possible alternative developments are the following (though this list is not intended to 
be, nor is it, comprehensive of all the possible alternatives): 
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No project 
No changes to the existing site conditions would result from the “no project” alternative.  As such, 
the site would remain undeveloped and residential use, a lower priority use, would not be 
constructed on site.  There also would be no encroachment into the existing adjacent preferred 
recreational boating support use by residential use, thereby avoiding a conflict with the continuance 
of the existing beneficial use. 
 
Revising the proposed project to include higher priority Coastal Act uses 
Another potential alternative would be revising the proposed project so that it included higher 
priority uses that are encouraged by the Coastal Act, such as visitor-serving commercial including 
overnight accommodations, commercial recreation, and marine commercial and lower cost visitor 
and recreational facility uses.  As opposed to the applicants’ residential proposal for the site, these 
uses would offer an opportunity for the site to maximize its ability to provide amenities beneficial to 
a greater segment of the general public.  These higher priority uses could be stand alone uses or a 
mix of these uses could be provided.  These uses could range from beach equipment rental shops, 
boat repair facilities, active park, RV park, etc.  An additional higher priority use would be placing a 
passive park, similar to the applicants proposed park, but not at such a large scale that would take 
into account habitat concerns including foraging areas.  An option for including a lower priority 
residential use is to place it on the upper floors of a mixed use development while preserving the 
ground floor for higher priority visitor-serving commercial uses.  Whichever way the site is 
developed with either a single use or mixed-use, these uses should be of the higher priority variety 
allowable under the Coastal Act.  
 
As stated, the project site is an ideal location for higher priority uses.  This is even further 
highlighted by the applicants’ recent indication that there is a seasonal beach that occurs in the San 
Gabriel River adjacent to the northern project boundary along the San Gabriel Bike Trail.  The 
applicants state this beach area can be used for beach recreation and hand carried watercraft access, 
such as kayak, stand up paddleboard, etc.  Thus, this reinforces the fact that the site serves as an 
ideal location for higher priority visitor-serving and commercial recreational uses. 
 
Revising the proposed project to include a hotel use located at the southern portion of the 
property adjacent to the parking lot/beach 
A constant theme in the applicants’ hotel analyses for the site was that hotel options were not 
favorable due to the DWP Specific Plan requiring the hotel use to be located near Marina Drive 
instead of near the City parking lot/beach.  The standard of review is the Coastal Act and it does not 
preclude any areas of the site for hotel development or other visitor-serving commercial recreational 
uses.  The site should instead be evaluated in its entirety and the best possible higher priority use or 
uses for the entire site should be identified, which could include a hotel use or other type of 
overnight accommodation located near the City parking lot/beach or somewhere else on the 
property. 
 
E. Unpermitted Development 
Development has allegedly occurred on the project site without all required Coastal Act 
authorizations.  The development consisted of: construction of the San Gabriel River Trail; removal 
of subsurface structures and remediation of the site for asbestos contamination; re-grading of the 



5-13-003 (Bay City Partners) 
 

24 

site; removal of the Ocean Avenue bridge ramp; installation of the perimeter fence/green screen; 
and mowing and disking of the site.  None of this development was included with the proposed 
project and no previous coastal development permits have been approved for this work.  Thus, this 
development still needs to be resolved. 
 
F. Local Coastal Program (LCP)  
Section 30600(c) of the Coastal Act provides for the issuance of Coastal Development Permits 
directly by the Commission in regions where the local government having jurisdiction does not have 
a Certified Local Coastal Program.  The permit may only be issued if the Commission finds that the 
proposed development will not prejudice the ability of the local government to prepare a Local 
Coastal Program, which conforms with Section 30604 of the Coastal Act. 
 
On July 28, 1983, the Commission denied the City of Seal Beach Land Use Plan (LUP) as submitted 
and certified it with suggested modifications.  The City did not act on the suggested modifications 
within six months from the date of Commission action.  Therefore, pursuant to Section 13537(b) of 
the California Code of Regulations, the Commission’s certification of the land use plan with 
suggested modifications expired.  The LUP has not been resubmitted for certification since that 
time. 
 
The proposed development is inconsistent with the Chapter 3 policies of the Coastal Act and would 
prejudice the City's ability to prepare a Local Coastal Program for Seal Beach that is consistent with 
the Chapter 3 policies of the Coastal Act as required by Section 30604(a).  The applicants proposal 
to place a lower priority residential use at the DWP site, which is an ideal coastal location instead 
for higher priority uses ranging from visitor-serving commercial, recreation and marine commercial 
and lower cost visitor and recreational facility uses could prejudice the City’s ability to prepare a 
LCP that is consistent with the Coastal Act. 
 
G. California Environmental Quality Act (CEQA)  
Section 13096 of Title 14 of the California Code of Regulations requires Commission approval of 
Coastal Development Permits to be supported by a finding showing the permit, as conditioned by 
any conditions of approval, to be consistent with any applicable requirements of the California 
Environmental Quality Act (CEQA).  The City of Seal Beach is the lead agency for purposes of 
CEQA compliance.  An Environmental Impact Report (EIR) was approved for this project in July 
2012 pursuant to the provisions of CEQA.  Mitigation measures included measures to minimize any 
impacts to aesthetics, cultural, traffic and noise.  However, Section 21080.5(d)(2)(A) of CEQA 
prohibits a proposed development from being approved if there are feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse effect, which 
the activity may have on the environment. 
 
While the City of Seal Beach approved an EIR for the site with mitigation measures to minimize 
any impacts, the Commission, pursuant to its certified regulatory program under CEQA, the Coastal 
Act, determined that the proposed development would have both, direct and cumulative adverse 
environmental impacts.  There are feasible alternatives or mitigation measures available, such as a 
no project alternative, revising the proposed project to include higher priority Coastal Act uses, 
revising the proposed project to include a hotel use located at the southern portion of the property 
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adjacent to the parking lot/beach or developing the 10.9 acre site with a mixed-use development 
continuing a combination of some of these uses and perhaps passive or active park use on a portion 
of the site.  Therefore, the proposed project is not consistent with CEQA or the policies of the 
Coastal Act because there are feasible alternatives, which would lessen significant adverse impacts, 
which the activity would have on the environment.  Therefore, the project must be denied. 
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APPENDIX 1 

 
SUBSTANTIVE FILE DOCUMENTS: 1982 DWP Specific Plan; 1996 DWP Specific Plan; City 
of Seal Beach Approval in Concept dated January 8, 2013; CDP NO. 5-10-220-(City of Seal 
Beach); CDP NO. 5-10-16-(City of Newport Beach); City of Malibu LCPA MAL-MAJ-2-09-A; 
CCC action on the City of Seal Beach LUP dated July 24, 1983; CDP No. 5-99-026-(Musso); CDP 
No. 5-05-385-(Seal Beach Six, Inc.); Draft Environmental Impact Report (EIR) (SCH# 
2011061018); Commission staff comment letters regarding Draft Environmental Impact Report 
(EIR) (SCH# 2011061018) dated July 6, 2011 and January 9, 2012; City of Seal Beach Resolution 
No. 6274; City of Seal Beach Resolution No. 6275; City of Seal Beach Resolution No. 6276; City of 
Seal Beach Ordinance No. 1620; City of Seal Beach General Plan Amendment 11-1; City of Seal 
Beach DWP Specific Plan Amendment 11-1; City of Seal Beach Zoning Map Amendment 11-1; 
City of Seal Beach Tentative Tract Map (TTM) 17425; City of Seal Beach and BCP Settlement 
Agreement dated March 16, 2011; City of Seal Beach and BCP Disposition and Development 
Agreement dated July 9, 2012; and Lot Line Adjustment 13-1; Analysis of Potential Market 
Demand and Statements of Estimated Annual Operating Results for a Proposed Hotel to be located 
in Seal Beach, CA prepared by PKF Consulting dated July 31, 2003; Potential Market Demand and 
Estimated Operating Results for a Proposed Hotel to be located in Seal Beach, California prepared 
by PKF Consulting dated November 6, 2009; Peer review and Site Specific Hotel Feasibility 
Evaluation prepared by Kosmont Companies date September 2011; Visitor-Serving Use Analysis 
prepared by PKF Consulting USA, dated November 26, 2012; Letter from BCP to Commission staff 
dated August 20, 2013; letter from the SLC to City of Seal Beach Director of Development Services 
dated April 25, 2012; and letter from and the SLC to City of Seal Beach Planning Commission 
dated May 2, 2012. 
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