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 Appeal Numbers A-2-SMC-11-040 & A-2-SMC-11-041 (Hodge Residential 

Development and Vegetation Clearing) 
 
The purpose of this addendum is to modify the staff recommendation for the above-referenced 
item. Specifically, in the time since the staff report was distributed, staff was able to verify the 
height of the proposed single-family residence (at a height of 28 feet for the main portion of the 
house, and a height of 23 feet for the garage portion), and further discussed restoration and 
mitigation options with both the County Parks Department and the Applicants as a means of 
coming up with a package that appropriately addresses project impacts in a way that best 
provides for on- and off-site wetland and riparian resources. On the latter, staff remains 
convinced that restoration on and around the Applicants’ property makes the most sense 
biologically, as is presented in the staff report, but County staff have in the past several days 
raised some concerns with restoration on County property that lies adjacent to the Applicant’s 
property, and it is not clear if the County will allow for restoration in that form at the current 
juncture. To account for the possibility that the County does not allow for such restoration on 
County property adjacent to the site, this addendum provides an option for allowing that portion 
of the required restoration to be accounted for offsite, namely at San Vicente Creek in the 
County’s Fitzgerald Marine Reserve where such restoration activities are ongoing. In such a 
scenario, the Applicant would pay for an equivalent amount of restoration offsite.  
 
Thus, the staff report dated prepared November 27, 2013 will be modified throughout to conform 
to the changes shown below (where applicable, text in underline format indicates text to be 
added, and text in strikethrough format indicates text to be deleted): 
 
1.  Modify references to the height of the single-family residence as follows: 

a.  Modify Special Condition 1(a) on page 8 as follows:  
Height. The revised project plans shall illustrate that the height of the residential 
development is no greater than 24 28 feet for the main residence portion, and 23 feet for 
the garage portion.  

 
b.  Modify the 3rd sentence of footnote 2 on page 15 as follows: 

Alternative 3 included the smallest (and shortest) house alternative of 2,081 square feet, 
with a height of 28 feetnot indicated in the staff report, maintained the required front 
property line setback of 20 feet, but still required a variance to reduce the side yard 
setback from 10 to 5-7 feet. 
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c.  Modify the 2nd sentence in the second paragraph on page 29 as follows: 

The two-story residence would be 2,081 square feet in size, with a lot coverage of 1,414 
square feet and would contain a pitched roof with a height of 28 feet for the main 
residence portion, and 23 feet for the garage portion an unspecified height. 

 
d.  Modify the 4th sentence in the second paragraph of page 40 as follows: 

Finally, to further minimize the project’s visual impacts, Special Condition 1 requires 
that the maximum height of the house not exceed 28 feet consistent with alternative 
evaluated by the CDRC approved by the County Board of Supervisors and places lighting 
restrictions to minimize glare to the surrounding public use areas and sensitive habitats.  

 
2.  Modify the habitat restoration and mitigation as follows: 

a. Replace Special Condition 2(a) on page 9 with the following: 
Restoration Area. A detailed site plan of all restoration areas with habitat acreages 
identified shall be provided, based on Exhibit 10, where all areas noted as “Riparian 
Impact” on Exhibit 10 shall be restored with riparian vegetation and all areas noted as 
“Proposed Wetland” on Exhibit 10 shall be restored as wetland/riparian areas, where 
the objective is to maximize biological value in relation to the creek feature (running 
along the northwest property line) and related riparian areas both on and offsite at this 
location, and to maximize screening value (to protect public viewsheds). If the County 
does not allow for such restoration on adjacent County property, then the required 
restoration area shall be limited to the Permittee’s property and the Permittee shall 
submit a fee of $11,328 to the County to provide for offsite restoration of San Vicente 
Creek at the County’s Fitzgerald Marine Reserve facility. If the County allows for some 
such restoration on their adjacent property, then such fee shall be commensurately 
reduced.  

b.  Modify the second paragraph on page 40 as follows: 
…The Applicants are now proposing 2,720 square feet of riparian restoration and 5,915 
square feet of wetland restoration/mitigation as follows: 1) the 2,720 square feet of 
riparian habitat cleared without a coastal development permit (CDP) on the portion of 
the subject property located northeast of the proposed house, and on the portion of the 
County property northeast of the proposed house, will be restored in place; 2) the 1,823 
square feet of wetland cleared without a CDP on the portion of the subject property east 
and west of the proposed house and on the County property north of the proposed house, 
will be restored as wetland/riparian area; 3) the former wetland occupied by the 
footprint of the house will be mitigated at a ratio of 4:1 offsite adjacent to the site as 
wetland/riparian area on adjacent County property. In all cases, the objective is to 
maximize biological value in relation to the creek feature (running along the northwest 
property line) and related riparian areas both on and offsite at this location, and to 
maximize screening value (to protect public viewsheds). If the County does not allow for 
such restoration on adjacent County property, then the required restoration area shall be 
limited to the Permittee’s property and the Permittee shall submit a fee of $11,328 to the 
County to provide for offsite restoration of San Vicente Creek at the County’s Fitzgerald 
Marine Reserve facility. If the County allows for some such restoration on their adjacent 
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property, then such fee shall be commensurately reduced. between the restored wetland 
and the restored riparian habitat east and north of the proposed house on the subject 
property and County property, west of the proposed house, on the northwest end of 
subject parcel, and on County land between the Trail and the western property boundary. 
T In addition to maximizing biological value in relation to the creek feature (running 
along the northwest property line) and related riparian areas both on and offsite at this 
location, the restoration proposed by the Applicants would reduce the visibility of the 
house as seen from the trail and Highway 1 and improve the visual characteristics 
associated with the surrounding sensitive habitats by restoring the front yard setback 
area, the area between the trail and the western property boundary, and the north east 
portions of the parcel. Lastly, the Applicants propose to restrict future development 
within the restored and mitigated areas on the subject property…… 

 
c. Modify the fourth paragraph on page 41 as follows: 

…by proposing a Habitat Restoration Plan that includes 4:1 mitigation for the impacts of 
the proposed single-family residence on wetlands and also proposes to restore in place, 
or on other areas of the Applicants’ property and the adjacent County property, the 
wetlands and riparian habitat impacted without benefit of a CDP on both the Applicants’ 
and the County’s properties. The Habitat Restoration Plan would include the restoration 
of wetland and riparian areas to their 2004 boundaries where possible, as illustrated on 
page 2 of Exhibit 10….. 
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Appeal Filed: 11/28/2011 
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Staff Report: 11/27/2013 
Hearing Date: 12/11/2013 

APPEAL STAFF REPORT: SUBSTANTIAL ISSUE 
DETERMINATION & DE NOVO HEARING 

Appeal Numbers: A-2-SMC-11-041 & A-2-SMC-11-040  

Applicants: David and Hi-Jin Hodge  

Appellants:  Committee for Green Foothills (A-2-SMC-11-041) and Evy Smith 
(A-2-SMC-11-040) 

Local Decisions: Approved by the County of San Mateo Board of Supervisors on 
November 1, 2011 (County application numbers PLN2008-00380 
& PLN2009-00358). 

Project Location:  The corner of Magellan and Alameda Avenues, Miramar, San 
Mateo County (APNs 048-016-010 and 048-016-020) 

Project Descriptions: Construction of a 2,081 square foot single-family residence with 
attached 2-car garage on a 10,802 square foot vacant U-shaped lot 
(A-2-SMC-11-041); After-the-fact approval of vegetation 
clearance on the Applicants’ property and an adjacent property (A-
2-SMC-11-040). 

Staff Recommendation: Substantial Issue Exists; Approval with conditions of the single-
family residence; Denial of vegetation clearance. 

SUMMARY OF STAFF RECOMMENDATION 
San Mateo County approved two coastal development permits: (1) a coastal development permit 
(CDP) for construction of a 2,081 square foot single-family residence with attached garage on a 
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10,802 square foot vacant, U-shaped lot; and (2) a separate after-the-fact CDP to authorize 
vegetation clearance on a portion of that same parcel as well as an adjoining parcel owned by the 
County. Both of the County’s CDP decisions were appealed to the Commission, with the appeals 
raising questions of Local Coastal Program (LCP) consistency with respect to sensitive habitat 
and visual resource impacts, allowance of variances, and lot legality. The two projects were the 
subject of multiple County hearings over an approximately three-year period, in part due to the 
complexity of the issues related to sensitive habitats, parcel legality, and unpermitted activities 
which occurred on the property. Both CDPs were appealed to the Commission. In the time since 
the appeals were filed, Commission staff has reviewed the County’s approvals and evaluated the 
projects, including with regard to the legality of the parcel and the Applicant’s reasonable 
investment backed expectations, as well as with regard to the visual and biological resources at 
the site, including the extent of riparian and wetland habitat impacts that were caused by the 
unpermitted activity.     
 
Staff recommends that the Commission find that both appeals raise a substantial issue and 
that the Commission take jurisdiction over the CDP applications. Staff further 
recommends that the Commission adopt two separate motions to: (1) approve a CDP with 
special conditions for the single-family residence; and (2) deny the after-the-fact CDP for 
the vegetation clearance.  
 
The San Mateo County LCP includes strong protections for sensitive habitats (which include 
wetlands and riparian corridors), limits the allowed uses occurring within these habitats to 
resource dependent uses, prohibits land uses which could have adverse impacts on sensitive 
habitats, and includes specific buffer area requirements for development occurring adjacent to 
these habitats.  At the time of approval, the County evaluated the proposed projects based on 
information contained in biological surveys from 2009 and 2010 which reflected the extent of 
sensitive habitats at the project site at that time.  However, the Applicants allowed unpermitted 
vegetation clearance and stockpiling of dirt to take place on their property and conducted 
unpermitted vegetation clearance in 2008 and 2009. Thus, the biological surveys conducted in 
2009 and 2010 did not evaluate the resources that were on the ground prior to the unpermitted 
activities that took place in 2008 and 2009. Reevaluation of the proposed projects using 
biological information based on the site conditions that existed prior to these activities revealed 
that a greater extent and diversity of sensitive habitats existed on the property and that the 
unpermitted activities resulted in the removal and fill of riparian and wetland areas. The 
vegetation clearance and stockpiling of dirt occurred within riparian corridors and a wetland area 
and their respective buffers. These activities are not permitted within these sensitive habitats and 
buffers and resulted in adverse impacts to these habitats. In addition, the location of the proposed 
single-family residence is within the wetland area and the riparian buffer, as defined by the 
habitat boundaries that existed prior to the unpermitted activities. Therefore, neither of the two 
approved CDPs can be found consistent with the LCP sensitive habitat policies and the specific 
policies related to riparian corridors and wetlands, and their required buffers. 
 
Further, the proposed single-family residence would be located in a highly scenic area within the 
Cabrillo Highway (Highway 1) scenic corridor, between Highway 1 and the shoreline, and 
adjacent to a County park and trail, as well as a riparian corridor and sensitive habitats. The LCP 
includes the protection of visual resources associated with sensitive habitats, ridgelines, ocean 
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views, and scenic corridors. Both the single-family residence and the proposed after-the-fact 
vegetation clearance would adversely impact the visual resources of the area, inconsistent with 
the visual resource policies of the LCP.  
 
However, consistent with the mandate of Coastal Act section 30010, and since any economic use 
of the subject property would result in some form of LCP inconsistency because the property is 
almost entirely covered with wetland and riparian habitat, staff recommends approval of the 
single-family residence to provide for a reasonable use of the property that will avoid an 
unconstitutional taking of private property for public use. As discussed in the takings findings, 
the Applicants are proposing a house that is smaller than the average house in the vicinity, on a 
parcel that is substantially larger than the average size residential parcel in the area. In addition, 
the actual lot coverage on the proposed residence is only 1,414 square feet, 13% of the total area 
of the parcel.  The allowable floor area ratio for the R-1/S-94 zoning district is 53%.  Therefore, 
the proposed single-family residence is significantly smaller than what is allowed in regards to 
floor area ratio for this zoning district. 
 
In addition, the siting of the single-family residence on the southwest end of the parcel, adjacent 
to Magellan Avenue, allows for a reasonable economic use of the property while clustering with 
nearby development and maintaining larger contiguous areas of sensitive habitat.  While the 
western end of the residence would be adjacent to a public trail, the development would be 
setback 20 feet from the western property boundary as required by the LCP. The location of the 
residence would also cluster development as it would be located adjacent to the road, on the 
southwest end of the property, and to the public restroom, which is to be developed on adjacent 
property to the north (see Page 2 of Exhibit 10).  Also, the siting of the house in this location 
will not require additional removal of sensitive vegetation and allows for larger, more contiguous 
areas of sensitive habitats to be restored and created on the north and east ends of the property, 
adjacent to a perennial stream and a County park and open space area.   
 
Further, the Applicants have revised their project for purposes of de novo review to propose 
restoration of the habitat that was impacted by the unpermitted vegetation clearance and to 
propose mitigation for the impacts to wetlands resulting from the proposed residence at a 4:1 
ratio. The restoration proposed by the Applicants would also serve to reduce the visibility of the 
house as seen from the trail and Highway 1 and improve the visual characteristics associated 
with the surrounding sensitive habitats by restoring the front yard setback area, between the trail 
and the western property boundary, and the north east portions of the parcel.   Lastly, the 
Applicants propose to restrict future development within the restored and mitigated areas on the 
subject property. 

 
In order to comply with the otherwise applicable requirements of the LCP and the Coastal Act, 
staff recommends special conditions necessary to mitigate all significant adverse environmental 
effects in and adjacent to the project site to the greatest extent feasible. Special conditions require 
a Habitat Restoration Plan and an open space restriction to ensure successful implementation of 
the proposed habitat restoration, as well as a Landscape Screening Plan that is in conformance 
with and complimentary to the Habitat Restoration Plan, to ensure the house is screened from 
public views. In addition, special conditions require construction BMPs and a stormwater 
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pollution prevention plan to protect water quality, and a deed restriction is required to ensure all 
special conditions are recognized and adhered to by future property owners. 
 
As conditioned, staff believes that the approved residence provides the landowner with a 
reasonable sized residential use that will minimize impacts to surrounding sensitive habitats and 
visual resources, taking into account the unique circumstances of this case. Thus, staff 
recommends that the Commission; (1) deny the proposed after-the-fact vegetation clearance; 
and (2) approve the proposed CDP for the single-family residence subject to the 
recommended conditions. The two separate motions are found on page 5 below.  
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I. MOTIONS AND RESOLUTIONS FOR EACH OF THE TWO LOCAL 
GOVERNMENT ACTIONS BEING APPEALED  

A. Substantial Issue Determination 
Staff recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeals of each of the two local government actions were filed. A 
finding of substantial issue would bring both CDP applications for the proposed projects under 
the jurisdiction of the Commission for de novo hearing and action. To implement this 
recommendation, staff recommends a NO vote on the following two motions. Failure of these 
motions, as recommended by staff, will result in a de novo hearing on the CDP applications, and 
adoption of the following resolutions and findings. Passage of these motions will result in a 
finding of No Substantial Issue and the local actions will become final and effective. The 
motions pass only by affirmative vote of a majority of the Commissioners present. 

1. Motion and Resolution Finding Substantial Issue on Appeal of Single-family 
Residence (A-2-SMC-11-041) 

Motion: I move that the Commission determine that Appeal Number A-2-SMC-11-041 
raises no substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act, and I recommend a no vote.  

Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number 
A-2-SMC-11-041 presents a substantial issue with respect to the grounds on which the 
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with 
the certified Local Coastal Program and/or the public access and recreation policies of 
the Coastal Act. 

2. Motion and Resolution Finding Substantial Issue on Appeal of Vegetation 
Clearance (A-2-SMC-11-040)  

Motion: I move that the Commission determine that Appeal Number A-2-SMC-11-040 
raises no substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act, and I recommend a no vote.  

Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number 
A-2-SMC-11-040 presents a substantial issue with respect to the grounds on which the 
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with 
the certified Local Coastal Program and/or the public access and recreation policies of 
the Coastal Act. 

B. De Novo CDP Determinations Approving Single Family Residence as Conditioned and 
Denying Unpermitted Vegetation Clearance 

 
1. Approval of Single-family Residence as Conditioned (A-2-SMC-11-041)  

Staff recommends that the Commission, after public hearing, approve a coastal development 
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permit for the proposed development. To implement this recommendation, staff recommends a 
YES vote on the following motion. Passage of this motion will result in approval of the CDP as 
conditioned and adoption of the following resolution and findings. The motion passes only by 
affirmative vote of a majority of the Commissioners present. 

Motion: I move that the Commission approve Coastal Development Permit Number A-2-
SMC-11-041 pursuant to the staff recommendation, and I recommend a yes vote.  

Resolution to Approve CDP: The Commission hereby approves Coastal Development 
Permit Number A-2-SMC-11-041 and adopts the findings set forth below on grounds that 
the development as conditioned will be in conformity with San Mateo County Local 
Coastal Program policies and Coastal Act access and recreation policies. Approval of 
the permit complies with the California Environmental Quality Act because either 1) 
feasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the development on the environment, or 2) there 
are no further feasible mitigation measures or alternatives that would substantially 
lessen any significant adverse impacts of the development on the environment. 

2. Denial of Unpermitted Vegetation Clearance (A-2-SMC-11-040) 

Staff recommends that the Commission, after public hearing, deny a coastal development permit 
for the proposed development. To implement this recommendation, staff recommends a NO vote 
on the following motion. Failure to adopt the motion will result in denial of the CDP and 
adoption of the following resolution and findings. The motion passes only by affirmative vote of 
a majority of the Commissioners present. 

Motion: I move that the Commission approve Coastal Development Permit Number A-2-
SMC-11-040 pursuant to the staff recommendation, and I recommend a no vote.  

Resolution to Deny CDP: The Commission hereby denies Coastal Development Permit 
Number A-2-SMC-11-040, and adopts the findings set forth below, on the grounds that 
the development does not conform with the policies of the San Mateo County Local 
Coastal Program or with the Coastal Act’s access and recreation policies. Approval of 
the permit would not comply with the California Environmental Quality Act because 
there are feasible mitigation measures or alternatives that would substantially lessen the 
significant adverse effects of the development on the environment.  
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II. STANDARD CONDITIONS  
This permit is granted subject to the following standard conditions: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not 
commence until a copy of the permit, signed by the Permittees or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned 
to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years from the 
date on which the Commission voted on the application. Development shall be pursued in a 
diligent manner and completed in a reasonable period of time. Application for extension of 
the permit must be made prior to the expiration date. 

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by 
the Executive Director or the Commission. 

4. Assignment. The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, 
and it is the intention of the Commission and the Permittees to bind all future owners and 
possessors of the subject property to the terms and conditions. 

 
III. SPECIAL CONDITIONS  
This permit is granted subject to the following special conditions: 

1. Revised Project Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 
PERMIT, the Applicants shall submit two full size sets of Revised Project Plans to the 
Executive Director for review and approval. The Revised Project Plans shall be substantially 
in conformance with the proposed project plans (see Exhibit 2) except that they shall be 
revised and supplemented to comply with the following requirements:  

(a) Height. The revised project plans shall illustrate that the height of the residential 
development is no greater than 24 feet.  

(b)  Lighting. There shall be no exterior night lighting, other than the minimum lighting 
necessary for pedestrian and vehicular safety purposes. All lighting shall be downward 
directed and designed so that it limits the amount of light or glare visible from the 
Miranda Surf Trail, the public restroom, and riparian and wetland habitats on the property 
and adjacent to the property to the maximum extent feasible, including through directing 
all interior lighting away from windows to the maximum extent feasible. Lighting plans 
shall be submitted with documentation associated with chosen lighting features 
demonstrating compliance with this condition.  

(c) Site Maintenance. All site maintenance activities, including those associated with 
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maintaining landscaping and/or restored site areas, shall be clearly identified, and shall 
only be allowed consistent with the terms and conditions of this coastal development 
permit. 

All requirements above and all requirements of the approved Revised Project Plans shall be 
enforceable components of this coastal development permit. The Permittees shall undertake 
development in accordance with the approved Revised Project Plans.  

2. Habitat Restoration Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 
PERMIT, the Applicants shall submit two sets of a Habitat Restoration Plan to the Executive 
Director for review and approval. The plan shall at a minimum include: 

(a) Site Plan. A detailed site plan of the restoration and mitigation areas with habitat 
acreages identified. All riparian and wetland areas shall be restored, in place, to their 
2004 boundaries (as illustrated in figure 2 in Exhibit 7) except for the area of the 
approved single family residence, including the driveway. Wetland areas impacted by the 
approved single-family residence shall be mitigated at a ratio of 4:1 on-site, on the 
adjacent parcel, or on other County land adjacent to the Miranda Surf Trail. The site plan 
shall be substantially consistent with the plan submitted to the Commission on November 
26, 2013 (Exhibit 10).  

(b) Baseline. The ecological assessment of the current condition of the restoration and 
mitigation areas. 

(c)  Success Criteria. Goals, objectives, and performance standards for successful restoration 
and mitigation.  

(d)  Restoration Methods. The final design and construction methods that will be used to 
ensure the habitat plan achieves the defined goals, objectives, and performance standards. 

(e) Initial As Builts. Provisions for submittal, within 30 days of completion of initial 
restoration and mitigation work, of “as built” plans demonstrating that initial restoration 
and mitigation area activities have been completed in accordance with the approved plan. 

(f)  Monitoring and Maintenance. For each habitat type, provisions for monitoring and 
maintenance, including a schedule, maintenance activities, a quantitative sampling plan, 
fixed photographic points, interim success criteria, final success criteria for native and 
non-native vegetative cover, biodiversity and wetland hydrology, and a description of the 
method by which success will be evaluated.  

(g) Reporting. Provision for submitting, for the review and approval of the Executive 
Director, monitoring reports prepared by a qualified specialist that assess whether the 
restoration is in conformance with the approved plan, beginning the first year after 
initiation of implementation of the plan, and annually for at least five years. Final 
monitoring for success will take place no sooner than 3 years following the end of all 
remediation and maintenance activities other than weeding. If the final report indicates 
that the restoration project has been unsuccessful, in part or in whole, based on the 
approved success criteria, the Permittees shall within 90 days submit two sets of a revised 
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or supplemental restoration program for the review and approval of the Executive 
Director. The revised or supplemental restoration program shall be processed as an 
amendment to the coastal development permit unless the Executive Director determines 
that no permit amendment is required.  The program shall be prepared by a qualified 
specialist, and shall be designed to compensate for those portions of the original 
restoration that did not meet the approved plan’s success criteria.  

All requirements above and all requirements of the approved habitat plan shall be 
enforceable components of this CDP. The Permittees shall undertake development in 
accordance with this condition and the approved habitat restoration plan.  

3.   Landscape Screening Plan. PRIOR TO ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, the Applicants shall submit two sets of a Landscape Screening 
Plan to the Executive Director for review and approval. The plan shall provide for 
landscaping (at maturity) capable of screening the approved single-family residence for the 
life of the project. The plan shall identify all plant materials (size, species, quantity, etc.), all 
irrigation systems, and all proposed maintenance measures, including providing for 
vegetation as necessary to achieve required screening. The plan shall be in conformance with 
and complimentary to the Habitat Restoration Plan identified in Special Condition 2, using 
native vegetation to screen the surrounding area. All plant materials shall be native and non-
invasive species selected to be complimentary with the mix of native species in the project 
vicinity, prevent the spread of exotic invasive plant species, and avoid contamination of the 
local native plant community gene pool. All landscaped areas shall be continuously 
maintained by the Permittees; all plant material shall be continuously maintained in a litter-
free, weed-free, and healthy growing condition, and shall be replaced as necessary to 
maintain compliance with this CDP. No plant species listed as problematic and/or invasive 
by the California Native Plant Society, the California Invasive Plant Council, or as may be so 
identified from time to time by the State of California, and no plant species listed as a 
‘noxious weed’ by the State of California or the U.S. Federal Government shall be planted or 
allowed to naturalize or persist. All requirements above and all requirements of the approved 
Landscape Screening Plan shall be enforceable components of this CDP. The Permittees 
shall undertake development in accordance with the approved Landscape Screening Plan.   

4.  Construction Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 
PERMIT, the Applicants shall submit two sets of a Construction Plan to the Executive 
Director for review and approval. Minor adjustments to the following construction 
requirements may be allowed by the Executive Director if such adjustments: (1) are deemed 
reasonable and necessary; and (2) do not adversely impact coastal resources. The 
Construction Plan shall, at a minimum, include the following: 

(a) Construction Areas. The Construction Plan shall identify the specific location of all 
construction areas, all staging areas, all storage areas, all construction access corridors (to 
the construction site and staging areas), and all public pedestrian access corridors. All 
such areas within which construction activities and/or staging are to take place shall be 
minimized to the maximum extent feasible in order to minimize construction 
encroachment on sensitive habitats and public use areas and to have the least impact on 
coastal resources, including public access, overall. 
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(b) Construction Methods and Timing. The Construction Plan shall specify the 
construction methods to be used, including all methods to be used to keep the 
construction areas separated from sensitive habitat and public recreational use areas. All 
erosion control/water quality best management practices to be implemented during 
construction and their location shall be noted. The timing/work seasons restrictions for 
the various construction components shall be limited from 7am to 6pm, Monday through 
Friday, and 9am to 5pm on Saturday. Construction operations shall be prohibited on 
Sunday and any national holiday.  

(c) Construction Requirements. The Construction Plan applies to initial construction as 
well as future maintenance. The Construction Plan shall include the following 
construction requirements specified by written notes on the Construction Plan.  

1. Prior to the commencement of any development authorized under this CDP, the 
Permittee shall ensure that all on-site workers and contractors understand and agree to 
observe the standards for work outlined in this CDP and in the detailed project 
description included as part of the application submittal as revised by these 
conditions. 

2. Prior to commencement of ground-disturbing activities, erosion, sediment, and runoff 
control measures shall be deployed in accordance with the final Storm Water 
Pollution Prevention Plan approved pursuant to Special Condition 5, and all 
measures shall be properly maintained throughout the duration of construction 
activities.  

3. Prior to the commencement of construction, the limits of the work areas and staging 
areas shall be delineated in consultation with a qualified biologist, limiting the 
potential area affected by construction and ensuring that all wetlands and other 
habitats adjacent to construction areas are avoided during construction. All vehicles 
and equipment shall be restricted to pre-established work areas and haul routes and to 
established or designated staging areas. 

4. All trash shall be properly contained, removed from the work site, and disposed of on 
a regular basis to avoid contamination of habitat during construction activities. Any 
debris inadvertently discharged into coastal waters shall be recovered immediately 
and disposed of consistent with the requirements of this CDP. 

5.  Topsoil removed by grading operations shall be stockpiled for reuse and shall be 
protected from compaction and wind or erosion during stockpiling. 

6. Equipment staging, materials storage, and stockpiling areas shall be limited to the 
locations and sizes specified in the approved construction plans. Construction 
vehicles shall be restricted to designated haul routes. Construction equipment and 
materials shall be stored only in designated staging and stockpiling areas as depicted 
on the approved construction plans. 

7. Any fueling and maintenance of construction equipment shall occur within upland 
areas outside of habitat areas or within designated staging areas. Mechanized heavy 
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equipment and other vehicles used during the construction process shall not be 
refueled or washed within 100 feet of streams. 

8. Fuels, lubricants, and solvents shall not be allowed to enter coastal waters, riparian 
areas or wetlands. Hazardous materials management equipment including oil 
containment booms and absorbent pads shall be available immediately on-hand at the 
project site, and a registered first-response, professional hazardous materials clean-
up/remediation service shall be locally available on call. Any accidental spill shall be 
rapidly contained and cleaned up. 

All requirements above and all requirements of the approved Construction Plan shall be 
enforceable components of this CDP. The Permittees shall undertake development in 
accordance with this condition and the approved Construction Plan.  

5. Final Storm Water Pollution Prevention Plan. PRIOR TO ISSUANCE OF THE 
COASTAL DEVELOPMENT PERMIT, the Applicants shall submit two sets of a final 
Storm Water Pollution Prevention Plan (SWPPP) to the Executive Director for review and 
approval. Minor adjustments to the following requirements may be allowed by the Executive 
Director if such adjustments: (1) are deemed reasonable and necessary; and (2) do not 
adversely impact coastal resources. The final SWPPP shall include provisions for all of the 
following: 

(a)  Sedimentation Controlled. Runoff from the project site shall not increase sedimentation 
in coastal waters or wetlands post-construction. During construction, runoff from the 
project site shall not increase sedimentation in coastal waters beyond what is allowable 
under the final Water Quality Certification approved for the project by the Regional 
Water Quality Control Board. 

(b)  Pollutants Controlled. Runoff from the project site shall not result in other pollutants 
entering coastal waters or wetlands during construction or post-construction. 

(c) BMPs.  Best Management Practices (BMPs) shall be used to prevent the entry of polluted 
stormwater runoff into coastal waters and wetlands during construction and post-
construction, including use of relevant BMPs as detailed in the current California Storm 
Water Quality Best Management Handbooks (http://www.cabmphandbooks.com). 

(d)  Spill Measures. An on-site spill prevention and control response program, consisting of 
BMPs for the storage of clean-up materials, training, designation of responsible 
individuals, and reporting protocols to the appropriate public and emergency services 
agencies in the event of a spill, shall be implemented at the project to capture and clean-
up any accidental or other releases of oil, grease, fuels, lubricants, or other hazardous 
materials, including to avoid them entering coastal waters or wetlands. 

(e)  BMP Schedule. A schedule for installation and maintenance of appropriate construction 
source-control BMPs to prevent entry of stormwater runoff into the construction site and 
to prevent excavated materials from entering runoff leaving the construction site. 

http://www.cabmphandbooks.com/


  A-2-SMC-11-041/040 (Hodge Residential Development and Vegetation Clearing) 
 

13 

All requirements above and all requirements of the approved SWPPP shall be enforceable 
components of this CDP. The Permittees shall undertake development in accordance with 
this condition and the approved SWPPP.  

6. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 
PERMIT, the Permittees shall submit to the Executive Director for review and approval 
documentation demonstrating that the Permittees have executed and recorded against the 
property governed by this permit a deed restriction, in a form and content acceptable to the 
Executive Director: (1) indicating that, pursuant to this permit, the California Coastal 
Commission has authorized development on the subject property, subject to terms and 
conditions that restrict the use and enjoyment of that property; and (2) imposing the special 
conditions of this permit as covenants, conditions and restrictions on the use and enjoyment 
of the property. The deed restriction shall include a legal description and graphic depiction, 
prepared by a licensed surveyor, of the property governed by this permit. The deed restriction 
shall also indicate that, in the event of an extinguishment or termination of the deed 
restriction for any reason, the terms and conditions of this permit shall continue to restrict the 
use and enjoyment of the property so long as either this permit or the development it 
authorizes, or any part, modification, or amendment thereof, remains in existence on or with 
respect to the property. 

7.  Open Space Restriction  

(a)  No development, as defined in Section 30106 of the Coastal Act, shall occur in the open 
space area depicted in Exhibit 12 as the “Open Space Restricted Area” except for habitat 
restoration and landscaping allowed pursuant to Special Conditions 2 and 3, and 
stormwater runoff and erosion control measures allowed pursuant to Special Condition 5. 

 
(b) PRIOR TO ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE NOTICE OF 

INTENT TO ISSUE COASTAL DEVELOPMENT PERMIT NO. A-2-SMC-11-041, the 
Applicants shall submit for the review and approval of the Executive Director, and upon 
such approval, for attachment as an Exhibit to the NOI, a formal metes and bounds legal 
description and corresponding graphic depiction drawn to scale and prepared by a 
licensed surveyor of the portions of the subject property affected by this condition, as 
generally described above and generally shown in Exhibit 12 as the “Open Space 
Restricted Area,” attached to this staff report. 

8. Permission From County. PRIOR TO ISSUANCE OF THIS COASTAL 
DEVELOPMENT PERMIT, the Applicants shall provide evidence, for the review and 
approval of the Executive Director, that the County has provided the Applicant with 
permission to use and develop their property for restoration purposes as conditioned herein. 

9. County Conditions.  All conditions of approval of the local approvals imposed on the 
project by San Mateo County pursuant to an authority other than the California Coastal Act 
remain in effect, but do not alter the Permittee’s responsibility to satisfy all conditions of 
approval as specified herein. The Permittees shall be responsible for satisfying all terms and 
conditions of this coastal development permit in addition to any other requirements imposed 
by other local conditions. 
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IV. FINDINGS AND DECLARATIONS 

A. PROJECT LOCATION 
The County approved two separate CDPs involving 2 separately owned properties.  The County-
approved single-family residence would be located on the Applicants’ property. The County’s 
after-the-fact approval for vegetation clearance is for activities which occurred on the 
Applicants’ property and an adjacent property. Both sites are located at the corner of Magellan 
and Alameda Avenues in Miramar, San Mateo County (APNs 048-016-010 and 048-016-020) 
(Exhibit 1). The Applicants’ property consists of a vacant, 10,802 square foot, U-shaped parcel, 
and the adjacent parcel is 3,200 square feet in size and located in the middle of the U. The 
northern end of the Applicants’ parcel is adjacent to Miranda Surf, which is a County-owned 
park and open space area, and is also adjacent to a perennial creek that is surrounded by willow 
riparian habitat, which extends onto the Applicants’ property. The western ends of the parcel are 
adjacent to the Miranda Surf Trail, which was constructed in 2008.  The parcel located in the 
middle of the U is owned by the San Mateo County Parks Department.1 This parcel is currently 
vacant, but the County has approved development of a 170 square-foot restroom on this parcel to 
support the Miranda Surf Trail (County CDP No. PLN 2010-00356).  The northern end of the 
Applicants’ parcel is in close proximity to Highway 1 and the entire project site is located within 
the Cabrillo Highway County scenic corridor. Other land uses in the vicinity of the Applicants’ 
parcel include other single-family residences ranging in size from 600 square feet to 5,200 
square feet, and a restaurant.  
 
B. PROJECT DESCRIPTION 
 
One of the two CDPs approved by the County would allow construction a new 2,081 square foot 
single-family residence with an attached two-car garage.  The residence would be located on 
southern end of the Applicants’ parcel, adjacent and parallel to Magellan Avenue, and access to 
the residence would be from Magellan Avenue. The approved residential development includes a 
variance to reduce the side yard setbacks from the required 10 feet to 5 to 7 feet (Exhibit 2). The 
other County after-the-fact approval authorizes the vegetation clearance which occurred on the 
Applicants’ U-shaped parcel and portions of the County-owned parcel in 2008 and 2009.  
 
C. PROJECT BACKGROUND 
The subject projects were the subject of County hearings for 35 months, including four hearings 
in front of the Planning Commission and one hearing before the Board of Supervisors, due to 
outstanding issues related to sensitive habitats, parcel legality, and unpermitted activities which 
occurred on the property.   
 
The Applicants originally purchased the U-shaped parcel in April of 2008. In September of 2008, 
during construction of the Miranda Surf Trail, the Applicants gave the trail contractor permission 
to use their lot as a staging area, which resulted in vegetation clearing and the stockpiling of 

                                                 
1     The County’s parcel was previously owned by Peninsula Open Space Trust and was transferred to County 

ownership on May 4, 2010. 
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large amounts of dirt on portions of their property and the adjacent County-owned parcel (see 
figure 1 of Exhibit 7).  In addition, in June of 2009 there was another documented incidence of 
clearing of vegetation on the Applicants’ property and the adjacent County-owned parcel.  The 
County approval process was delayed a number of times in order to gather information to 
understand any impacts to sensitive habitats which occurred from these activities.  
 
D. SAN MATEO COUNTY APPROVAL  
On May 20, 2010, due to outstanding issues associated with the project as discussed above in the 
“Project Background” Section, the Zoning Hearing Officer referred both of the CDP applications 
to the San Mateo Planning Commission.  The Planning Commission continued the items 3 times 
until its final hearing on April 13, 2011, at which time the Planning Commission denied both of 
the CDP applications in a 4 to 1 vote.  The Applicants submitted an appeal of the Planning 
Commission’s decisions to the Board of Supervisors, and offered three alternative proposals for 
the single-family residence.2    On November 1, 2011 the County Board of Supervisors approved 
CDP PLN2008-00380 to allow for construction of a 2,081 square foot single-family residence 
with a pitched roof, setback 50 feet from riparian habitat and with a variance to the side yard 
setbacks (Exhibit 3). On the same date the Board of Supervisors approved an after-the-fact CDP 
(PLN2009-00358) to legalize the vegetation clearance that had previously taken place on the 
Applicants’ property and the adjacent County-owned property (Exhibit 4). In its final decision, 
the County Board of Supervisors found that the unpermitted vegetation removal did not result in 
impacts to sensitive habitats. Notice of the County’s actions on both of the CDPs was received in 
the Coastal Commission’s North Central Coast District Office on November 8, 2011. The 
Coastal Commission’s ten-working day appeal period for these actions began on November 9, 
2011 and concluded at 5 p.m. on November 23, 2011. Two valid appeals (see Exhibit 5 and 6 
below) were received during the appeal period.  
 
E. APPEAL PROCEDURES 
 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP 
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions 
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the 
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the 
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on 
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream, 
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive 
coastal resource area; or (b) for counties, approval of CDPs for development that is not 
designated as the principal permitted use under the LCP. In addition, any local action (approval 
or denial) on a CDP for a major public works project (including a publicly financed recreational 
                                                 
2    Alternative 1 included a 2,612 square foot house, 24 feet in height, with a variance to reduce the front property 

line setback from 20 to 10 feet, and a variance to reduce the side yard setback from 10 to 5 to 7 feet.  Alternative 
2 included a shorter 2,230 square foot house, 24 feet in height, with a proposed variance to reduce the front 
property line setback from 20 to 10 feet, and a variance to reduce the side yard setback from 10 to 5 to 7 feet.  
Alternative 3 included the smallest (and shortest) house alternative of  2,081 square feet, with a height not 
indicated in the staff report, maintained the required front property line setback of 20 feet, but still required a 
variance to reduce the side yard setback from 10 to 5-7 feet. Alternative 3 also changed the flat roof design to a 
pitched roof. None of the alternatives met the setback from riparian vegetation that existed prior to the clearing. 



A-2-SMC-11-041/040 (Hodge Residential Development and Vegetation Clearance) 

16 

facility and/or a special district development) or an energy facility is appealable to the 
Commission. In this case, both projects are appealable because they involve development that is 
located between the sea and the first public road paralleling the sea, and because they are located 
within 100 feet of a wetland and a stream. 
 
The grounds for appeal under Section 30603 are limited to allegations that the development does 
not conform to the certified LCP or to the public access policies of the Coastal Act. Section 
30625(b) of the Coastal Act requires the Commission to conduct the de novo portion of the 
hearing on an appealed project unless a majority of the Commission finds that “no substantial 
issue” is raised by such allegations. Under Section 30604(b), if the Commission considers the 
CDP de novo and ultimately approves a CDP for a project, the Commission must find that the 
proposed development is in conformity with the certified LCP. If a CDP is approved for a project 
that is located between the nearest public road and the sea or the shoreline of any body of water 
located within the coastal zone, Section 30604(c) also requires an additional specific finding that 
the development is in conformity with the public access and recreation policies of Chapter 3 of 
the Coastal Act. These projects are located between the nearest public road and the sea, and thus 
this additional finding would need to be made if the Commission approves the projects following 
a de novo hearing. 
 
The only persons qualified to testify before the Commission on the substantial issue question are 
the Applicants (or their representatives), persons who made their views known before the local 
government (or their representatives), and the local government. Testimony from other persons 
regarding substantial issue must be submitted in writing. Any person may testify during the de 
novo CDP determination stage of an appeal. 
 
F. SUMMARY OF APPEAL CONTENTIONS 
 
The Appellants contend that the County-approved projects raise LCP conformance issues and 
questions with respect to sensitive habitat and visual resource impacts, allowance of variances, 
and lot legality. Specifically, the Appellants contend that: 1) the Applicants knowingly 
conducted unpermitted vegetation removal and fill activities on the property inconsistent with the 
LCP sensitive habitat policies, which resulted in adverse impacts to sensitive habitats; 2) the 
County’s variance findings for the approved single-family residence alternative are not 
consistent with the LCP ; 3) the County did not adequately evaluate the potential visual impacts 
of the single-family residence, as required by the LCP ; 4) the approved single-family residence 
is inconsistent with the LCP’s sensitive habitat policies; and 5) it is unclear whether the 
Applicants’ parcel is a legal parcel under the LCP.  

See Exhibits 5 and 6 for the full text of the appeals. 
 
G.  SUBSTANTIAL ISSUE DETERMINATION 

Substantial Issue Background  
The term substantial issue is not defined in the Coastal Act. The Commission's regulations 
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises 
no significant question” (California Code of Regulations, Title 14, Section 13115(b)). In 
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previous decisions on appeals, the Commission has been guided by the following factors in 
making such determinations: (1) the degree of factual and legal support for the local 
government’s decision that the development is consistent or inconsistent with the certified LCP 
and with the public access policies of the Coastal Act; (2) the extent and scope of the 
development as approved or denied by the local government; (3) the significance of the 
coastal resources affected by the decision; (4) the precedential value of the local government’s 
decision for future interpretation of its LCP; and (5) whether the appeal raises only local 
issues, or those of regional or statewide significance. Even where the Commission chooses 
not to hear an appeal, Appellants nevertheless may obtain judicial review of the local 
government's coastal permit decision by filing a petition for a writ of mandate pursuant to Code 
of Civil Procedure, Section 1094.5. 

In this case, for the reasons discussed further below, the Commission determines that the 
County’s approval of the projects presents a substantial issue. 

Substantial Issue Analysis 
Sensitive Habitats – Vegetation Clearance 
The Appellants contend that the Applicants conducted unpermitted activities on their property 
and on the adjacent parcel which resulted in adverse impacts to sensitive habitats, inconsistent 
with the LCP sensitive habitat policies. See Exhibits 5 and 6 for the full text of the Appellants’ 
contentions. For the specific policy language referenced below, please see the “Sensitive 
Habitat” Section in the De Novo portion of the appeal staff report.  
 
As mentioned in the project background, the Applicants allowed vegetation clearance and 
stockpiling of dirt to take place on their property and the adjacent County-owned parcel in 
September of 2008 and June of 2009.   The County’s approval of the vegetation clearance was 
based on a summary of biological information3 produced by the Applicants’ consultant which 
reviewed previous biological assessments and wetland delineations conducted in 2009 and 2010 
at the project site, after the occurrence of the unpermitted activities. The 2010 summary report 
found no indication of hydric soils or wetland hydrology and concluded that wetland resources 
did not occur on or adjacent to the project area.  In addition, the 2010 summary report found no 
evidence of willow stumps or woody debris in the cleared area and concluded that the extent of 
willow riparian habitat on the property in 2010 was similar to the willow riparian boundary prior 

                                                 
3    WRA. December 2, 2010. Wetland and Vegetation Summary Report for Proposed Hodge Residence.  This 

document summarized findings from:  
Biotic Resource Group. 2010. Miranda Surf West Restroom Project Biological Impact Form. Prepared for 
County of San Mateo. 
WRA, 2009a. Biological Resource Assessment for Proposed Hodge Residence, February12, 2009. 
WRA 2009b. Wetland Delineation results at proposed Hodge Residence, Magellan Avenue, Miramar (APN: 
048-016-010) Letter from WRA to Stephanie Skangos, Planning and Building Department, County of San 
Mateo, August 14, 2009 
WRA. 2009c. Previous Habitat Conditions of Cleared Area: Proposed Hodge Residence, Magellan Avenue, 
Miramar. Letter to David Hodge from WRA, May 21, 2009.  



A-2-SMC-11-041/040 (Hodge Residential Development and Vegetation Clearance) 

18 

to vegetation clearance by the Applicants. However, a 2004 biological evaluation4 of the sites for 
the Mirada Surf Coastal Trail extension project documented that the Applicants’ property 
contained extensive willow riparian habitat growing adjacent to a perennial stream on the 
northeastern end of the property, and also found that a wetland area was located on the property, 
in the approximate location of the approved single-family residence (see figure 2 of Exhibit 7).  
The 2004 biological evaluation and comparison of aerial photographs from 2005 and 2008, 
indicates that the 2010 summary report better describes the resources present in 2010 and not the 
resources that existed on the site prior to unpermitted activities (see figure 4 for a comparison of 
the extent of sensitive habitats in 2004 and 2010 of Exhibit 7).  
 
As defined by LCP Policy 7.1, sensitive habitats include wetlands and riparian corridors.  The 
LCP includes strong protections for sensitive habitats and limits the allowed uses occurring 
within these habitats to resource dependent uses, prohibits land uses which would have an 
adverse impact on sensitive habitats, includes specific buffer areas for development occurring 
adjacent to these habitats, and limits uses occurring within sensitive habitat buffers (LCP Policies 
7.3, 7.4, 7.9, 7.11, 7.12, 7.16, 7.18, and 7.19).  Resource dependent uses allowed in riparian 
corridors and wetlands as defined by the LCP include, but are not limited to, research and 
education, consumptive uses consistent with the California Fish and Wildlife Code, fish and 
wildlife management, and trails (LCP Policies 7.9 and 7.16). In addition, the filling of wetlands 
is only allowed by LCP Policy 7.16 to maintain dikes or channels in the Pescadero Marsh for 
flood protection for existing dwellings or to enhance the biological productivity of the marsh, or 
to restore or enhance the productivity of a wetland.  
 
The vegetation clearance and stockpiling of dirt on the Applicants’ property and County-owned 
parcel occurred within a riparian corridor and in wetland areas.  The vegetation clearance 
removed a portion of the riparian vegetation on the northeastern end of the Applicants’ parcel, 
and also resulted in the removal of wetland vegetation on the southwest end of the Applicants’ 
parcel and on the adjacent County-owned parcel. The stockpiling of dirt resulted in the fill of 
wetlands on the Applicants’ parcel and on the adjacent County-owned parcel as well.  These 
activities are not defined in the LCP as resource dependent uses allowed in riparian corridors and 
wetlands, or their associated buffers, and resulted in significant adverse impacts to sensitive 
habitats, inconsistent with the LCP. Therefore, the Commission finds that the County’s approval 
of the after-the-fact vegetation clearance raises a substantial LCP conformance issue with respect 
to sensitive habitats. 
 
Sensitive Habitats – Single-family Residence 
An Appellant contends that the approved single-family residence is inconsistent with the LCP’s 
sensitive habitat policies as the required buffer is not set back 50 from the edge of the riparian 
vegetation that existed in 2004 prior to the unpermitted vegetation clearance. Please see Exhibit 
5 for the full text of the Appellant’s contentions. For the specific policy language referenced 

                                                 
4 San Mateo County Environmental Services Agency. March 17, 2005.  Biological Impact Form (for compliance 
with Local Coastal Program Policy 7.5).  A report based on biological assessments conducted by Kathleen Lyons 
(Biotic Resources Group) and Dan Bland (Dana Bland & Associates). Site visits for this assessment were conducted 
in March and June of 2004. 
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below, please see the “Sensitive Habitat” Section in the De Novo portion of the appeal staff 
report. 
 
As mentioned above, the LCP only allows resource-dependent and a few other specific uses 
within sensitive habitat areas, such as wetlands and riparian areas (LCP Policies 7.4, 7.9, and 
7.16). The LCP also requires specific buffers between development and such sensitive habitats. 
Specifically, the LCP requires a minimum 100-foot buffer between development and wetlands, 
and a minimum 50-foot buffer between development and the edge of riparian vegetation that is 
associated with a perennial stream (LCP Policies 7.11 and 7.18). LCP policies 7.12 and 7.19 also 
specify permitted uses allowed within these buffer areas. The County-approved project allows 
for the development of a single-family residence within an area on the Applicants’ parcel where 
a known wetland existed prior to the fill activities mentioned above.  Although there was no 
wetland present at the time of the County’s approval of the residence, the habitat was removed 
without the required CDP. Therefore, the County’s approval of the residential development 
within a wetland is inconsistent with the LCP’s wetland policies. Also, the County-approved 
project provides for a 50-foot buffer from the riparian habitat as defined by the Applicants’ 2010 
biological summary report. However, the unpermitted vegetation clearance completed in 2008 
and 2009 resulted in the reduction of the riparian corridor, as documented by the County’s 
biological report from 2005 (See figure 4 in Exhibit 7). As such, the riparian buffer should have 
been based on the location of the riparian vegetation that existed prior to the unpermitted 
vegetation clearance. Therefore, the riparian buffer approved by the County is inconsistent with 
the LCP.  Thus, the Commission finds that the County’s approval of the single-family residence 
raises a substantial LCP conformance issue with respect to sensitive habitats. 
 
Lot Legality 
An Appellant contends that while the County demonstrated that the three individual lots that 
make up the U-shaped parcel were conveyed separately from any adjacent lots, there is nothing 
in the County’s record that demonstrates whether the three lots have been treated as one parcel in 
one ownership as they were conveyed over the years, and as such, there is a question whether the 
Applicants’ parcel constitutes a legal lot. The Appellant also states that the parcel legality issue 
should be evaluated in light of the Witt and Abernathy decisions. These decisions concluded that 
antiquated subdivision maps could not be the sole basis for determining lot legality. 
 
LCP Section 6105.0 requires that no permit be issued for lots that are not legal and states: 
 

Section 6105.0 Legal Lot Requirement. No permit for development shall be issued 
for any lot which is not a legal lot. For purposes of this ordinance, development 
does not include non-structural uses of property including but not limited to 
roads, fences, or water wells.  

 
LCP Policy 1.27 specifies when a coastal development permit is required when issuing a 
certificate of compliance, and states: 

 
1.27 Confirming Legality of Parcels  
  
Require a Coastal Development Permit when issuing a Certificate of  
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Compliance to confirm the legal existence of parcels as addressed in Section  
66499.35(a) of the California Government Code (e.g., lots which predated or  
met Subdivision Map Act and local government requirements at the time they  
were created), only if: (1) the land division occurred after the effective date of  
coastal permit requirements for such division of land (i.e., either under  
Proposition 20 or the Coastal Act of 1976), and (2) a coastal permit has not  
previously been issued for such division of land.  

 
Finally, LCP Policy 1.21 requires the consolidation of contiguous lots held in the same 
ownership to protect coastal resources, as follows: 
 

1.21 Lot Consolidation  
  
 According to the densities shown on the LCP Land Use Plan Map, consolidate 
contiguous lots, held in the same ownership, in residential subdivisions in Seal  
Cove to minimize risks to life and property and in Miramar to protect coastal 
views and scenic coastal areas.  
 

LCP Policy 1.27 requires that a coastal development permit be approved when issuing a 
Certificate of Compliance (CoC) Type A only if the land division occurred after the effective 
date of Prop 20 or the Coastal Act of 1976, and if a permit had not been previously issued. On 
January 20, 2010, the County issued one Certificate of Compliance (Type A) for the Applicants’ 
property, listed as APN 048-016-010. The County found that the Applicants’ parcel was created 
by deed in the early 1900’s, prior to the Coastal Act and the County’s first subdivision ordinance.  
Therefore, the County confirmed the legality of the parcel through a COC (Type A) consistent 
with Policy 1.27.   
 
Since the appeal was filed, the Applicants and the County have provided the Commission with 
additional information, including the Chain of Title and Deeds for the transfers of property 
through 1937.  This information confirms that the certificate of compliance was not based upon 
appearance of the property on antiquated subdivision maps; therefore, the decisions and concerns 
raised in Witt and Abernathy are not at issue. Further, only one certificate of compliance was 
issued, not three, in recognition of the fact that the property had been merged by operation of 
law.  The LCP, as originally certified, required merger of commonly owned contiguous lots in 
Miramar to achieve density limitations protective of scenic coastal views.  In January 1984, the 
County recorded a Notice of Merger that acknowledges the subject parcel, consistent with the 
San Mateo County LCP Policy 1.21 and the contemporaneous 30 day notice requirements of the 
then operative Subdivision Map Act.  
 
Furthermore, as discussed below in the section discussing whether the Commission should treat 
the property as a single parcel for purposes of determining whether denial of the single-family 
residence would constitute a taking, the Applicants own the subject vacant parcel proposed to be 
developed with a single-family residence (APN 048-016-10), but do not own any adjacent 
parcels. The adjoining parcels are owned by others. The parcel located in the middle of the “U” 
(APN 048-016-020) is currently owned by San Mateo County (formerly owned by Peninsula 
Open Space Trust). The undeveloped adjoining parcel directly to the east (APN 048-016-050) is 
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owned by Thomas E. Bishop, Trustee of the Martha E. Bishop Revocable Trust (formally owned 
by Martha E. Bishop). The parcels further east within the same block are owned by Philomena 
LLC (formally owned by Mary C McDonald and Thomas Carey). The adjacent parcel to the 
north (APN 047-331-010) is owned by San Mateo County Department of Parks and Recreation. 
Given all of the above, the County’s issuance of a Certificate of Compliance (Type A) for the 
Applicants’ parcel is sufficient to confirm the legality of the Applicants’ parcel. Thus, this aspect 
of the appeal does not raise a substantial LCP conformance issue.   

Substantial Issue Conclusion 
The appeal of the County-approved residential project raises substantial LCP conformance 
issues with respect to sensitive habitats and their required buffers. The appeal of the County’s 
after-the-fact approval of the vegetation clearance also raises a substantial LCP conformance 
issue with respect to sensitive habitats.  Therefore, the Commission finds that a substantial 
issue exists with respect to the County-approved projects’ conformance with the certified San 
Mateo County LCP, and takes jurisdiction over the CDP applications for both projects. 

 

H. COASTAL DEVELOPMENT PERMIT DETERMINATION 
The standard of review for this CDP determination is the San Mateo County certified LCP and, 
because the project sites are located between the first public road and the sea, the public access 
and recreation policies of the Coastal Act. All Substantial Issue Determination findings above are 
incorporated herein by reference. 
 
Sensitive Habitats 
Applicable Policies 
The County’s LCP includes strong protections for biological resources, including the 
preservation and protection of sensitive habitats. The LCP defines sensitive habitats, requires the 
protection of sensitive habitats, and limits the uses permitted within sensitive habitats as follows:  
 

7.1 Definition of Sensitive Habitats 
Define sensitive habitats as any area in which plant or animal life or their 
habitats are either rare or especially valuable and any area which meets one of 
the following criteria: (1) habitats containing or supporting “rare and 
endangered” species as defined by the State Fish and Game Commission, (2) all 
perennial and intermittent streams and their tributaries, (3) coastal tide lands and 
marshes, (4) coastal and offshore areas containing breeding or nesting sites and 
coastal areas used by migratory and resident water-associated birds for resting 
areas and feeding, (5) areas used for scientific study and research concerning fish 
and wildlife, (6) lakes and ponds and adjacent shore habitat, (7) existing game 
and wildlife refuges and reserves, and (8) sand dunes.  
 
Sensitive habitat areas include, but are not limited to, riparian corridors, 
wetlands, marine habitats, sand dunes, sea cliffs, and habitats supporting rare, 
endangered, and unique species. 
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7.3 Protection of Sensitive Habitats 
a. Prohibit any land use or development which would have significant adverse 
impact on sensitive habitat areas. 
b. Development in areas adjacent to sensitive habitats shall be sited and designed 
to prevent impacts that could significantly degrade the sensitive habitats. All uses 
shall be compatible with the maintenance of biologic productivity of the habitats. 
 
7.4 Permitted Uses in Sensitive Habitats 
a. Permit only resource dependent uses in sensitive habitats. Resource dependent 
uses for riparian corridors, wetlands, marine habitats, sand dunes, sea cliffs and 
habitats supporting rare, endangered, and unique species shall be the uses 
permitted in Policies 7.9, 7.16, 7.23, 7.26, 7.30, 7.33, and 7.44, respectively, of 
the County Local Coastal Program on March 25, 1986. 
b. In sensitive habitats, require that all permitted uses comply with U.S. Fish and 
Wildlife and State Department of Fish and Game regulations. 

 
As stated in LCP Policy 7.1 above, the LCP considers riparian corridors as sensitive habitats. 
The LCP defines riparian corridors and riparian buffers and includes specific policies outlining 
uses permitted in these areas as follows: 
 

7.7 Definition of Riparian Corridors  
Define riparian corridors by the “limit of riparian vegetation” (i.e., a line 
determined by the association of plant and animal species normally found near 
streams, lakes and other bodies of freshwater: red alder, jaumea, pickleweed, big 
leaf maple, narrow-leaf cattail, arroyo willow, broadleaf cattail, horsetail, creek 
dogwood, black cottonwood, and box elder). Such a corridor must contain at least 
a 50% cover of some combination of the plants listed. 
  
7.9 Permitted Uses in Riparian Corridors 
a. Within corridors, permit only the following uses: (1) education and research(2) 
consumptive uses as provided for in the Fish and Game Code and Title 14 of the 
California Administrative Code, (3) fish and wildlife management activities, (4) 
trails and scenic overlooks on public land(s), and (5) necessary water supply 
projects. 
b. When no feasible or practicable alternative exists, permit the following uses:(1) 
stream dependent aquaculture, provided that non-stream dependent facilities 
locate outside of corridor, (2) flood control projects, including selective removal 
of riparian vegetation, where no other method for protecting existing structures in 
the floodplain is feasible and where such protection is necessary for public safety 
or to protect existing development, (3) bridges when supports are not in 
significant conflict with corridor resources, (4) pipelines, (5) repair or 
maintenance of roadways or road crossings, (6) logging operations which are 
limited to temporary skid trails, stream crossings, roads and landings in 
accordance with State and County timber harvesting regulations, and (7) 
agricultural uses, provided no existing riparian vegetation 
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7.11 Establishment of Buffer Zones 
a. On both sides of riparian corridors, from the “limit of riparian vegetation” 
extend buffer zones 50 feet outward for perennial streams and 30 feet outward for 
intermittent streams. 
b. Where no riparian vegetation exists along both sides of riparian corridors, 
extend buffer zones 50 feet from the predictable high water point for perennial 
streams and 30 feet from the midpoint of intermittent streams. 
c. Along lakes, ponds, and other wet areas, extend buffer zones 100 feet from the 
high water point except for man-made ponds and reservoirs used for agricultural 
purposes for which no buffer zone is designated. 
 
7.12 Permitted Uses in Buffer Zones 
Within buffer zones, permit only the following uses: (1) uses permitted in riparian 
corridors; (2) residential uses on existing legal building sites, set back 20 feet 
from the limit of riparian vegetation, only if no feasible alternative exists, and 
only if no other building site on the parcel exists; (3) on parcels designated on the 
LCP Land Use Plan Map: Agriculture, Open Space, or Timber Production, 
residential structures or impervious surfaces only if no feasible alternative exists; 
(4) crop growing and grazing consistent with Policy 7.9; (5) timbering in 
“streamside corridors” as defined and controlled by State and County 
regulations for timber harvesting; and (6) no new residential parcels shall be 
created whose only building site is in the buffer area. 

   
 
In addition, as stated in LCP Policy 7.1 above, the LCP considers wetlands as sensitive habitats. 
The LCP defines wetlands and wetland buffers and includes specific policies outlining uses 
permitted in these areas as follows: 
 

7.14 Definition of Wetland  
Define wetland as an area where the water table is at, near, or above the land 
surface long enough to bring about the formation of hydric soils or to support the 
growth of plants which normally are found to grow in water or wet ground. Such 
wetlands can include mudflats (barren of vegetation), marshes, and swamps.  
Such wetlands can be either fresh or saltwater, along streams (riparian), in 
tidally influenced areas (near the ocean and usually below extreme high water of 
spring tides), marginal to lakes, ponds, and man-made impoundments. Wetlands 
do not include areas which in normal rainfall years are permanently submerged 
(streams, lakes, ponds and impoundments), nor marine or estuarine areas below 
extreme low water of spring tides, nor vernally wet areas where the soils are not 
hydric.  
  
In San Mateo County, wetlands typically contain the following plants: cordgrass,  
pickleweed, jaumea, frankenia, marsh mint, tule, bullrush, narrow-leaf cattail, 
broadleaf cattail, pacific silverweed, salt rush, and bog rush. To qualify, a 
wetland must contain at least a 50% cover of some combination of these plants, 
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unless it is a mudflat.  
 
7.16 Permitted Uses in Wetlands 
Within wetlands, permit only the following uses: (1) nature education and 
research, (2) hunting, (3) fishing, (4) fish and wildlife management, (5) mosquito 
abatement through water management and biological controls; however, when 
determined to be ineffective, allow chemical controls which will not have a 
significant impact, (6) diking, dredging, and filling only as it serves to maintain 
existing dikes and an open channel at Pescadero Marsh, where such activity is 
necessary for the protection of pre-existing dwellings from flooding, or where 
such activity will enhance or restore the biological productivity of the marsh, (7) 
diking, dredging, and filling in any other wetland only if such activity serves to 
restore or enhance the biological productivity of the wetland, (8) dredging man-
made reservoirs for agricultural water supply where wetlands may have formed, 
providing spoil disposal is planned and carried out to avoid significant disruption 
to marine and wildlife habitats and water circulation, and (9) incidental public 
service purposes, including, but not limited to, burying cables and pipes or 
inspection of piers and maintenance of existing intake and outfall lines. 
 
 
7.18 Establishment of Buffer Zones 
Buffer zones shall extend a minimum of 100 feet landward from the outermost line 
of wetland vegetation. This setback may be reduced to no less than 50 feet only 
where: (1) no alternative development site or design is possible; and (2) adequacy 
of the alternative setback to protect wetland resources is conclusively 
demonstrated by a professional biologist to the satisfaction of the County and the 
State Department of Fish and Game. A larger setback shall be required as 
necessary to maintain the functional capacity of the wetland ecosystem. 
 
7.19 Permitted Uses in Buffer Zones 
Within buffer zones, permit the following uses only: (1) uses allowed within 
wetlands (Policy 7.16) and (2) public trails, scenic overlooks, and agricultural 
uses that produce no impact on the adjacent wetlands. 

 
Analysis 
The northern end of the Applicants’ property is adjacent to a perennial stream that is surrounded 
by riparian vegetation, which extends onto the northeast portion of the property.  The proposed 
projects include development of a single-family residence and a request for after-the-fact 
authorization of vegetation clearance. The Applicants’ biological consultant (WRA) evaluated 
the site a number of times and produced a summary report in 2010.5 The 2010 report 
summarized findings from previous biological surveys and assessments conducted in and around 
the project area, including WRA’s wetland delineation and biological resource assessment from 
2009 and Biotic Resources Group’s assessment of vegetation resources conducted in August 
2010. WRA’s 2010 summary report concluded that wetland resources did not occur on or 
adjacent to the project area and that the extent of willow riparian habitat on the property in 2010 
                                                 
5 WRA. December 2, 2010. Wetland and Vegetation Summary Report, Proposed Hodge Residence.   
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was similar to the willow riparian boundary prior to vegetation clearance by the Applicants, 
which occurred in 2008 and 2009.  
 
However, there is evidence in the record that suggests there was a greater extent and diversity of 
sensitive habitats which existed on the Applicants’ property and adjacent County-owned parcel 
prior to the unpermitted activities, and that the vegetation clearance and stockpiling of dirt in 
2008 and 2009 resulted in the removal and fill of these sensitive habitats. This evidence includes 
a Biological Impact Form prepared in 2005 for the Miranda Surf Coastal Trail Extension Project, 
a comparison of aerial photographs from before and after the unpermitted activities, related 
information from WRA’s 2009 biological report, and supplemental soil samples conducted by 
WRA in 2012.  The Coastal Commission’s Senior Ecologist, Dr. John Dixon, evaluated the 
aforementioned information and concludes that wetlands did exist on the Applicants’ property 
and the adjacent County-owned parcel prior to the unpermitted vegetation clearance and 
stockpiling of dirt.  In addition, Dr. Dixon concludes that the riparian habitat extended further 
onto the northeast end of the Applicants’ property prior to the vegetation clearance.  See Exhibit 
7 for Dr. Dixon’s memo regarding riparian clearing and wetland fill on the two parcels.  
 
As indicated in Dr. Dixon’s memo, a comparison of aerial photographs taken in 2005 (prior to 
vegetation clearance) and in 2008 (after the first incident of vegetation clearance) show a clear 
loss of riparian vegetation in 2008, due to the unpermitted vegetation clearance. The memo also 
compares the results of biological surveys of the site conducted by the County’s biologist in June 
2005 and June 2010, which illustrate evidence that the filling of wetlands took place on the 
property. Specifically, the County’s 2004 survey (results included in the 2005 report) found that 
the Applicants’ parcel and adjacent property supported a seasonal wetland, i.e. the County 
identified indicators of wetland hydrology and dominant vegetation comprised of wetland 
indicator species on the two parcels. This wetland was located on the area of the two parcels 
where dirt was stockpiled during construction of the Miranda Surf Trail. The 2009 and 2012 
WRA reports found fill material and rough cobble in the upper 2-10 inches of soil, with dark 
loam and decaying vegetation beneath the fill, and thus, also support the conclusion that the 
stockpiling of dirt resulted in fill of a wetland on the two parcels. Therefore, since the fill of 
wetlands and the removal of riparian and wetland vegetation were undertaken without the 
required CDP, the Commission reviews the CDP application based on the resources that existed 
prior to unpermitted activities.  Therefore, the analysis below is based on the assumption that the 
wetlands and the extent of riparian habitat which existed on the property in 2004 still exist (see 
figure 2 of Exhibit 7 for 2004 sensitive habitat boundaries relative to the Applicants’ property).  
 
The LCP’s definition of sensitive habitats includes riparian corridors and wetlands (LCP Policy 
7.1).  Prior to unpermitted vegetation clearance and fill activities, wetlands and an extensive 
riparian corridor existed on the Applicants’ property and the adjacent County-owned parcel. LCP 
Sensitive Habitat Policies 7.3 and 7.4 limit the allowable uses in sensitive habitats such as 
riparian corridors and wetlands. These policies prohibit development which would adversely 
affect or degrade sensitive habitats and limit uses permitted within sensitive habitats to resource 
dependent uses that comply with US Fish and Wildlife Service (USFWS) and California 
Department of Fish and Wildlife (CDFW) regulations. As mentioned earlier, the stockpiling of 
dirt for construction and vegetation clearance resulted in the fill of wetlands and removal of 
wetland and riparian vegetation on the Applicants’ property and the adjacent County-owned 
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property, thus reducing the biological productivity of these habitats and completely removing 
portions of these habitats. These activities do not qualify as resource dependent uses under LCP 
Policy 7.4 (a) and the policies cited within. Therefore, the unpermitted activities conducted by 
the Applicants were not resource dependent uses and resulted in adverse impacts to sensitive 
habitats, inconsistent with LCP Policies 7.3 and 7.4.   
 
The LCP defines riparian corridors by the “limit of riparian vegetation” and establishes riparian 
buffer zones for perennial streams to extend 50-feet from the limit of riparian vegetation (LCP 
Policies 7.7 and 7.11). Uses permitted within riparian corridors and riparian buffers are limited 
to those defined in LCP Policies 7.9 and 7.12, and do not include residential development and 
vegetation clearance. LCP Policy 7.11 requires a buffer zone of 50 feet from the limit of riparian 
vegetation associated with a perennial stream, and LCP Policy 7.12 establishes the allowed uses 
in riparian corridor buffer zones.  Similarly, the LCP defines wetlands as areas with hydric soils 
or areas that support the growth of wetland vegetation, and establishes wetland buffer zones to 
extend 100-feet from the outermost line of wetland vegetation (LCP Policies 7.14 and 7.18). 
Uses permitted within wetlands and wetland buffers are limited to those defined in LCP Policies 
7.16 and 7.19. The vegetation clearance and fill activities conducted by the Applicants occurred 
within riparian corridors, riparian buffers, wetlands, or wetland buffers as defined by the 
sensitive habitat boundaries which existed in 2004 (see figure 4 of Exhibit 7). These 
unpermitted activities were not uses permitted within these sensitive habitats and sensitive 
habitat buffers, and thus are inconsistent with LCP Policies 7.9, 7.12, 7.16, and 7.19. In addition, 
the location of the proposed single-family residence would occur within the wetland area and the 
riparian habitat buffer defined by the 2004 habitat boundaries, inconsistent with LCP policies 
7.14 and 7.12.   
 
For all the reasons discussed above, neither the proposed single family residence nor the 
unpermitted vegetation clearance can be found consistent with the LCP’s sensitive habitat 
policies, specifically with respect to sensitive habitat policies related to riparian corridors and 
wetlands, and their required buffer areas.  
 
Visual Resources  
 

Applicable Policies 
The LCP includes policies which protect the visual resources associated with perennial streams, 
riparian habitats, and wetlands, as follows: 
 

8.6 Streams, Wetlands, and Estuaries  
 a. Set back development from the edge of streams and other natural waterways a 
sufficient distance to preserve the visual character of the waterway.  
 b. Prohibit structural development which will adversely affect the visual quality 
of perennial streams and associated riparian habitat, except for those permitted 
by Sensitive Habitats Component Policies.  
 c. Retain the open natural visual appearance of estuaries and their surrounding 
beaches.  
 d. Retain wetlands intact except for public accessways designed to respect the 
visual and ecological fragility of the area and adjacent land, in accordance with 
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the Sensitive Habitats Component policies.  
 

The LCP requires that the location of new development minimize visual impacts to skylines and 
ridgelines, views to the ocean from public viewpoints and public roads, as follows:  
 

8.7 Development on Skylines and Ridgelines  
 a. Prohibit the location of development, in whole or in part, on a skyline or 
ridgeline, or where it will project above a skyline or ridgeline, unless there is no 
other developable building site on the parcel. Consistent with Policy 9.18, a site 
of greater than 30% slope may be deemed developable if it is the only other 
building site on the parcel and can be developed consistent with all other 
applicable LCP policies.  
 Prohibit the location of development, in whole or in part, on a skyline, or where 
it will project above a skyline, when a developable building site exists on a 
ridgeline.  
 A skyline is the line where sky and land masses meet, and ridgelines are the tops 
of hills or hillocks normally viewed against a background of other hills (General 
Plan Policy 4.7).  
 b. Where no other developable building site exists on a parcel, limit development 
on a skyline or ridgeline to 18 feet in height from the natural or finished grade, 
whichever is lower.  
 c. Prohibit the creation of new parcels which have no developable building site 
other than on a skyline or ridgeline.  
 
8.12 General Regulations  
 a. Apply the Design Review (DR) Zoning District to urban areas of the Coastal  
Zone  

 (1) For one- and two-family developments in the Midcoast, apply the design 
standards contained in Section 6565.20.  
 (2) For all other development, apply the design standards contained in 
Section 6565.17 and the design criteria set forth in the Community Design 
Manual.  

 b. Locate and design new development and landscaping so that ocean views are 
not blocked from public viewing points such as public roads and publicly-owned 
lands.  
 

The LCP provides specific guidance for the design of development within the Miramar Coastal 
Community, where the proposed project is located, as follows: 
 

8.13 Special Design Guidelines for Coastal Communities  
 a. Montara-Moss Beach-El Granada-Miramar  
(1) Design structures that fit the topography of the site and do not require 
extensive cutting, grading, or filling for construction.  
(2) Employ the use of natural materials and colors that blend with the vegetative 
cover of the site.  
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 (3) Use pitched roofs that are surfaced with non-reflective materials except for 
the employment of solar energy devices. The limited use of flat roofs may be 
allowed if necessary to reduce view impacts or to accommodate varying 
architectural styles that are compatible with the character of the surrounding 
area.  
 (4) Design structures that are in scale with the character of their setting and 
blend rather than dominate or distract from the overall view of the urbanscape.  
 (5) To the extent feasible, design development to minimize the blocking of views 
to or along the ocean shoreline from Highway 1 and other public viewpoints 
between Highway 1 and the sea. Public viewpoints include coastal roads, 
roadside rests and vista points, recreation areas, trails, coastal accessways, and 
beaches. This provision shall not apply in areas west of Denniston Creek zoned 
either Coastside Commercial Recreation or Waterfront.  
 (6) In areas east of Denniston Creek zoned Coastside Commercial Recreation, 
the height of development may not exceed 28 feet from the natural or finished 
grade, whichever is lower.  
 

Finally, the LCP defines scenic corridors along scenic highways, requires the protection of the 
visual resource associated with these scenic corridors, and regulates the development in scenic 
corridors, as follows: 
 

8.28 Definition of Scenic Corridors  
Define scenic corridors as the visual boundaries of the landscape abutting a 
scenic highway and which contain outstanding views, flora, and geology, and 
other unique natural or man-made attributes and historical and cultural 
resources affording pleasure and instruction to the highway traveler.  
 
8.30 Designation of County Scenic Roads and Corridors  
a. Expand existing County Scenic Corridors to include the visual limits of the 
landscape abutting the scenic road.  
b. Designate County Scenic Roads and Corridors as shown on the Scenic Roads 
and Corridors Map for the Coastal Zone. These are Coast Highway north of Half 
Moon Bay city limits (State Route 1), Half Moon Bay Road (State Route 92), La 
Honda Road (State Route 84), Higgins-Purisima Road, Tunitas Creek Road, 
Pescadero Road, Stage Road, Cloverdale Road, and Gazos Creek Road (Coast 
Highway to Cloverdale Road). 
 
8.32 Regulation of Scenic Corridors in Urban Areas  
 a. Apply the regulations of the Design Review (DR) Zoning Ordinance.  
 b. Apply the design criteria of the Community Design Manual. 
 c. Apply specific design guidelines for Montara, Moss Beach, El Granada, 
Princeton-by-the-Sea, Miramar, San Gregorio, and Pescadero as set forth in 
Urban Design Policies of the LCP.  
 
 SECTION 6325.1. PRIMARY SCENIC RESOURCES AREAS CRITERIA. 
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The following criteria shall apply within Scenic Corridors and other Primary 
Scenic  
Resources Areas as defined or designated in the Open Space and Conservation  
Element of the San Mateo County General Plan:  
  
(a) Public views within and from Scenic Corridors shall be protected and 
enhanced, and development shall not be allowed to significantly obscure, detract 
from, or negatively affect the quality of these views. Vegetative screening or 
setbacks may be used to mitigate such impacts. Development visible from Scenic  
Corridors shall be so located and designed as to minimize interference with 
ridgeline silhouettes…… 

 
Analysis 
The proposed single-family residence would be located in a highly visible area as it is within the 
Cabrillo Highway (Highway 1) scenic corridor as defined by the LCP, is between Highway 1 and 
the shoreline, and is adjacent to a County park and trail and sensitive habitats. The LCP requires 
the protection of visual resources associated with sensitive habitats, ridgelines, ocean views, and 
scenic corridors. Specifically, LCP Policy 8.6 prohibits development that would adversely affect 
the visual quality of perennial streams and adjacent riparian habitat, and requires that wetland 
areas be retained in order to maintain the visual characteristics associated with these fragile 
coastal resources. The LCP also prohibits development which would impact skylines and 
ridgelines and views to the ocean from public roads such as Highway 1 (LCP Policy 8.7, 8.12, 
and 8.13).  The Applicants’ parcel is located within a County scenic corridor as defined by LCP 
Policies 8.28 and 8.30, as it is located adjacent to Highway 1. For scenic corridors, the LCP 
requires that development be located and designed to minimize interference with ridgeline 
silhouettes (LCP Section 6325.1). As required by LCP Policy 8.32 for projects within scenic 
corridors in urban areas, the regulations of the Design Review Zoning Ordinance, design criteria 
of the Community Design Manual, and design guidelines for the Miramar Urban area should be 
applied to the proposed single-family residence.   
 
The proposed single-family residence would be located on the southern arm of the U shaped 
parcel, adjacent and parallel to Magellan Ave.  The two-story residence would be 2,081 square 
feet in size, with a lot coverage of 1,414 square feet and would contain a pitched roof with an 
unspecified height. While the subject parcel is located between Highway 1 and the ocean, 
potentially affecting ocean views, there is a large stance of trees to the west of the parcel which 
block ocean views to a certain extent from Highway 1. In addition, the parcel is at a lower 
elevation than Highway 1 and the remaining existing riparian vegetation would provide some 
coverage of the proposed structure from Highway 1 (Exhibit 8).  The originally proposed single-
family residence, larger in size than the approved alternative with a maximum height of 24 feet 
and a flat roof, was reviewed by the CDRC as required by the LCP.  This CDRC approved the 
design for the originally proposed project concluding that it did not impact the ridgeline 
silhouettes and was consistent with the LCP regulations. The project alternative approved by the 
Board of Supervisors instead included a pitched roof. The pitched roof design improves 
consistency with the design guidelines for the Miramar Coastal Community as outlined in LCP 
Policy 8.13(a)(3) which recommends the use of pitched roofs.  Therefore, the single family 
residence is consistent with the LCP scenic corridor visual resources policy 8.32. 
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However, as described in the Sensitive Habitat section above, the subject parcel is adjacent to a 
perennial stream and associated riparian vegetation which extends onto the northeast end of the 
parcel.  There was also a wetland on the southwest end of parcel which existed prior to 
unpermitted activities. The proposed after-the-fact vegetation clearance CDP would authorize 
vegetation clearance which resulted in the removal of wetland and riparian habitats, impacting 
the natural visual quality of these resources as seen from the surrounding areas, which include 
high public use areas and a public road.  In addition, the proposed single-family residence would 
be located in a previously existing wetland, which would otherwise have been restored, 
impacting the visual characteristics associated with the wetland and blocking the views to the 
riparian habitat to the north. Therefore, the approved projects are inconsistent with LCP Visual 
Resource Policy 8.6.  
 
Both the proposed single family residence and the proposed after-the-fact authorization of 
vegetation clearance would result in approval of development which impacts the fragile visual 
characteristics and quality associated with the riparian and wetland habitat.  Therefore, the 
proposed projects are inconsistent with the visual resource policies of the LCP.  
 
 

CDP Determination Conclusion 
As discussed in the previous sections, both the proposed single family residence and the 
unpermitted vegetation clearance and fill activities would occur within sensitive habitats and 
result in adverse impacts to these sensitive habitats and the visual resources associated with these 
habitats, inconsistent with the sensitive resource and visual resource policies of the LCP, 
including LCP Policies 7.3, 7.4, 7.9, 7.12, 7.16, 7.19. 7.14, 7.12 regarding development within 
sensitive habitats and sensitive habitat buffers, and LCP Policies 8.6 and 8.32 regarding 
maintaining the visual quality of sensitive resources and scenic corridors.  Thus, both proposed 
projects should be denied.  

 
I. TAKINGS 

Need to Allow a Reasonable Residential Development to Avoid an Unconstitutional Taking 
of Property 
As discussed above, the proposed projects are inconsistent with LCP Policies 7.3, 7.4, 7.9, 7.12, 
7.16, 7.19. 7.14, 7.12 regarding development within sensitive habitats and sensitive habitat 
buffers, and LCP Policies 8.6 and 8.32 regarding maintaining the visual quality of sensitive 
resources and scenic corridors. Therefore, the LCP requires that the projects be denied. However, 
when the Commission considers denial of a project, a question may arise as to whether the denial 
results in an unconstitutional “taking” of the Applicants’ property without payment of just 
compensation. Coastal Act Section 30010 addresses takings and states as follows: 

The Legislature hereby finds and declares that this division is not intended, and shall not 
be construed as authorizing the commission, port governing body, or local government 
acting pursuant to this division to exercise their power to grant or deny a permit in a 
manner which will take or damage private property for public use, without the payment 
of just compensation therefore. This section is not intended to increase or decrease the 
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rights of any owner of property under the Constitution of the State of California or the 
United States.  

Consequently, although the Commission is not a court and may not ultimately adjudicate 
whether its action constitutes a taking, the Coastal Act imposes on the Commission the duty to 
assess whether its action might constitute a taking so that the Commission may take steps to 
avoid it. If the Commission concludes that its action does not constitute a taking, then it may 
deny the project with the assurance that its actions are consistent with Section 30010. If the 
Commission determines that its action could constitute a taking, then the Commission could also 
find that application of Section 30010 would overcome the presumption of denial. In this latter 
situation, the Commission will propose modifications to the development to minimize its Coastal 
Act inconsistencies while still allowing some reasonable amount of development.6 

In the remainder of this section, the Commission considers whether, for purposes of compliance 
with Section 30010, its denial of all development on the single parcel could constitute a taking. 
As discussed further below, the Commission finds that to avoid a takings in compliance with 
Section 30010, the Commission determines it will deny the Applicants’ proposal for after-the-
fact recognition of the vegetation clearance but allow a reasonable residential development on 
the subject property. 

General Takings Principles 
The Fifth Amendment of the United States Constitution provides that private property shall not 
“be taken for public use, without just compensation.”7 Article 1, section 19 of the California 
Constitution provides that “[p]rivate property may be taken or damaged for public use only 
when just compensation…has first been paid to, or into court for, the owner.” 

The idea that the Fifth Amendment proscribes more than the direct appropriation of property is 
usually traced to Pennsylvania Coal Co. v. Mahon [(1922) 260 U.S. 393]. Since Pennsylvania 
Coal, most of the takings cases in land use law have fallen into two categories [see Yee v. City of 
Escondido (1992) 503 U.S. 519, 522-523]. First, there are the cases in which government 
authorizes a physical occupation of property [see, e.g., Loretto v. Teleprompter Manhattan CATV 
Corp. (1982) 458 U.S. 419]. Second, there are the cases whereby government merely regulates 
the use of property (Yee, supra, 503 U.S. at pp. 522-523). A taking is less likely to be found 
when the interference with property is an application of a regulatory program rather than a 
physical appropriation [e.g., Keystone Bituminous Coal Ass'n. v. DeBenedictis (1987) 480 U.S. 
470, 488-489, fn. 18]. The Commission’s actions here would be evaluated under the standards 
for a regulatory taking. 

In its recent takings cases, the Court has identified two circumstances in which a regulatory 
taking might occur. The first is the “categorical” formulation identified in Lucas v. South 
Carolina Coastal Council (1992) 505 U.S. 1003, 1014. In Lucas, the Court found that regulation 
that denied all economically viable use of property was a taking without a “case specific” inquiry 
into the public interest involved (Id. at p. 1014). The Lucas court emphasized, however, that this 
                                                 
6 For example, in CDP A-1-MEN-03-029 (Claiborne and Schmitt), the Commission in 2004 approved residential 
development on a site that was entirely ESHA, even though it was not resource-dependent development and thus 
was inconsistent with the LCP (which was the standard of review in that case). 
7 The Fifth Amendment was made applicable to the States by the Fourteenth Amendment (see Chicago, B. & Q. R. 

Co. v. Chicago (1897) 166 U.S. 226). 
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category is extremely narrow, applicable only “in the extraordinary circumstance when no 
productive or economically beneficial use of land is permitted” or the “relatively rare situations 
where the government has deprived a landowner of all economically beneficial uses” or rendered 
it “valueless” [Id. at pp. 1016-1017 (emphasis in original)] (see Riverside Bayview Homes, 
supra, 474 U.S. at p. 126 (regulatory takings occur only under “extreme circumstances”)].8  

The second circumstance in which a regulatory taking might occur is under the three-part, ad hoc 
test identified in Penn Central Transportation Co. (Penn Central) v. New York (1978) 438 U.S. 
104, 124. This test generally requires an examination into the character of the government action, 
its economic impact, and its interference with reasonable, investment-backed expectations [Id. at 
p. 134; Ruckelshaus v. Monsanto Co. (1984) 467 U.S. 986, 1005]. In Palazzolo v. Rhode Island 
(2001) 533 U.S. 606, the Court again acknowledged that the Lucas categorical test and the three-
part Penn Central test were the two basic situations in which a regulatory taking might be found 
to occur [see id. (rejecting Lucas categorical test where property retained value following 
regulation but remanding for further consideration under Penn Central)]. 

Before a Landowner May Establish a Taking, Government Must Have Made a Final 
Determination Concerning the Use to Which the Property May Be Put 
Before a landowner may seek to establish a taking under either the Lucas or Penn Central 
formulations, however, it must demonstrate that the taking claim is “ripe” for review. This means 
that the takings claimant must show that government has made a “final and authoritative” 
decision about the use of the property [e.g., Williamson County Regional Planning Com. v. 
Hamilton Bank (1985) 473 U.S. 172; MacDonald, Sommer & Frates v. County of Yolo (1986) 
477 U.S. 340, 348]. Premature adjudication of a takings claim is highly disfavored, and the 
Supreme Court’s cases “uniformly reflect an insistence on knowing the nature and extent of 
permitted development before adjudicating the constitutionality of the regulations that purport to 
limit it” (Id. at p. 351). Except in the rare instance where reapplication would be futile, the courts 
generally require that an applicant resubmit at least one application for a modified project before 
it will find that the taking claim is ripe for review (e.g., McDonald, supra). 

In this case, and as discussed further below, although the LCP instructs the Commission to deny 
both proposed projects that would be located within sensitive habitats, including wetland and 
riparian buffers, and a scenic corridor, the Commission’s denial of the single-family residence 
would preclude the Applicants from applying for some other economic use on the site. As 
discussed further below, the subject property, APN 048-016-10, is planned and zoned for 
residential use, and to deny the Applicants residential use of the parcel would leave no other 
economic use of the property. In these circumstances, the Applicants could successfully argue 
that the Commission has made a final and authoritative decision about the use of the subject 
property. Therefore, the Applicants could successfully argue that the Commission’s denial is a 
taking because a taking claim is “ripe.” 

Determination of Unit of Property Against Which Takings Claim Will be Measured 

                                                 
8 Even where the challenged regulatory act falls into this category, government may avoid a taking if the restriction 

inheres in the title of the property itself; that is, background principles of state property and nuisance law would 
have allowed government to achieve the results sought by the regulation (Lucas, supra, 505 U.S. at pp. 1028-
1036). 
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As a threshold matter, before a taking claim can be analyzed, it is necessary to define the parcel 
of property against which the taking claim will be measured. In most cases, this is not an issue 
because there is a single, readily identifiable parcel of property on which development is 
proposed. The issue is complicated in cases where the landowner owns or controls adjacent or 
contiguous parcels that are related to the proposed development. In these circumstances, courts 
will analyze whether the lots are sufficiently related so that they can be aggregated as a single 
parcel for takings purposes. In determining whether lots should be aggregated, courts have 
looked to a number of factors such as unity of ownership, the degree of contiguity, the dates of 
acquisition, and the extent to which the parcel has been treated as a single unit [e.g., District 
Intown Properties, Ltd. v. District of Columbia (D.C.Cir.1999) 198 F.3d 874, 879-880 (nine 
individual lots treated as single parcel for takings purposes); Ciampitti v. United States (Cl.Ct. 
1991) 22 Cl.Ct. 310, 318]. 

In this case, the Applicants own the subject vacant parcel proposed to be developed with a 
single-family residence (APN 048-016-10), but do not own any adjacent parcels. The Applicants 
purchased APN 048-016-10 for $20,000 with a closing date of July 14, 2008. On July 23, 2008, a 
Grant Deed was recorded in Volume 2008, page 084665 of the Official Records, San Mateo 
County Recorders Office, effectively transferring and vesting fee-simple ownership to 
Applicants David Hodge and Hi-Jin Hodge, Trustee of the David Hodge and Hyu-Jin Kang 
Hodge Revocable Trust, aka The Hodge 2007 Trust. 

The adjoining parcels are owned by others. The parcel located in the middle of the “U” (APN 
048-016-020) is currently owned by San Mateo County (formerly owned by Peninsula Open 
Space Trust). The undeveloped adjoining parcel directly to the east (APN 048-016-050) is owned 
by Thomas E. Bishop, Trustee of the Martha E. Bishop Revocable Trust (formally owned by 
Martha E. Bishop). The parcels further east within the same block are owned by Philomena LLC 
(formally owned by Mary C McDonald and Thomas Carey). The adjacent parcel to the north 
(APN 047-331-010) is owned by San Mateo County Department of Parks and Recreation. 
Therefore, the evidence, including the evidence of lot legality discussed in the substantial issue 
section of this report, establishes that the Commission should treat APN 048-016-010 as a single 
parcel for the purpose of determining whether a taking occurred. 

The Commission Will Allow a Reasonable Residential Development on the Subject 
Property to Avoid a Takings in Compliance with Section 30010 of the Coastal Act 
(i) Categorical Taking 
Section 30010 of the Coastal Act provides that the Coastal Act shall not be construed as 
authorizing the Commission to exercise its power to grant or deny a permit in a manner which 
will take private property for public use. Application of Section 30010 may overcome the 
presumption of denial in some instances. The subject of what government action results in a 
“taking” was addressed by the U.S. Supreme Court in Lucas v. South Carolina Coastal Council 
(1992). 

In Lucas, the Court held that where a permit applicant has demonstrated that he or she has a 
sufficient real property interest in the property to allow the proposed project, and that project 
denial would deprive his or her property of all economically viable use, then denial of the project 
by a regulatory agency might result in a taking of the property for public use, unless the proposed 
project would constitute a nuisance under State law. 
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The Commission interprets Section 30010, together with the Lucas decision, to mean that if an 
applicant demonstrates that Commission denial of the project would deprive his or her property 
of all reasonable economic use, the Commission may be required to allow some development 
even where a Coastal Act or LCP provision would otherwise prohibit it, unless the proposed 
project would constitute a nuisance under state law. In other words, unless the proposed project 
would constitute a public nuisance under state law, the applicable provisions of the certified LCP 
cannot be read to deny all economically beneficial or productive use of land because these 
sections of the certified LCP cannot be interpreted to require the Commission to act in an 
unconstitutional manner. In complying with this requirement, however, a regulatory agency may 
deny a specific development proposal, while indicating that a more modest alternative proposal 
could be approved, and thus assure the property owner of some economically viable use. 

LCP Section 6161 sets forth the permitted uses in the R-1 zoning district, which include (1) one-
family dwellings, (2) public parks and playgrounds, (3) crop and tree farming and truck 
gardening, (4) home occupations, (5) accessory buildings and accessory uses, (6) keeping of 
pets, (7) animal fanciers, catteries, domestic poultry, (8) vending machines at public facilities, (9) 
facilities for recyclable materials at public facilities, (10) large residential day care facilities for 
children, (11) subject to permit: churches, schools, libraries, fire stations, golf courses, non-
commercial clubs, nurseries and greenhouses, second residential unit, and (12) confined animals.  

The Commission finds that in this particular case, none of the other permitted uses at the subject 
property would avoid development within sensitive habitats or scenic corridors and provide the 
property owners with an economically viable use. The Applicants’ property is located adjacent to 
a County-owned park and open space area. This fact suggests there may be an impetus for a 
public agency to purchase the Applicants’ property. However, as outlined in the County’s 
findings for the approval of the public restroom to be developed on the County-owned parcel 
located in the middle of the U adjacent to the Applicants’ parcel, “The adjacent property9 is in 
private ownership and is currently subject to an approved permit for development (presently on 
appeal to the CCC). While the applicant (County) could acquire the property by eminent domain 
or negotiated purchase, doing so would likely be cost prohibitive to the public project planned to 
be undertaken and would merely result in a structure that is oddly out of scale with the resulting 
parcel.” Therefore, there is no evidence in the record suggesting that the County’s potential 
purchase of the Applicants’ property is an economically feasible option.  

Thus, the Commission finds that it is reasonable to conclude that denial of the proposed 
residential use would deprive the Applicants of all economically viable use of their property. 
Therefore, whether or not denial of the permit would constitute a taking under the ad hoc inquiry 
required by Penn Central and discussed below, the Commission finds it necessary to approve 
some residential use of the property to avoid a categorical Lucas-type taking. 

(ii) Taking Under Penn Central 
Although the Commission has already determined it is necessary to approve some residential use 
to avoid a categorical taking under Lucas, a court may also consider whether the permit decision 
would constitute a taking under the ad hoc inquiry stated in Penn Central Transp. Co. v. New 
York City (1978) 438 U.S. 104, 123-125. This ad hoc inquiry generally requires an examination 

                                                 
9 This part of the quote refers to the Applicants’ property. 
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into factors such as the sufficiency of the applicant’s property interest, the regulation’s economic 
impact, and the regulation’s interference with reasonable, investment-backed expectations. 

Sufficiency of Interest. The Applicants purchased APN 048-016-10 for $20,000 with a closing 
date of July 14, 2008. On July 23, 2008, a Grant Deed was recorded in Volume 2008, page 
084665 of the Official Records, San Mateo County Recorders Office, effectively transferring and 
vesting fee-simple ownership to Applicants David Hodge and Hi-Jin Hodge, Trustee of the 
David Hodge and Hyu-Jin Kang Hodge Revocable Trust, aka The Hodge 2007 Trust. Upon 
review of these documents, the Commission concludes that the Applicants have demonstrated 
that they have sufficient real property interest in the subject parcel to allow pursuit of the 
proposed project. 

Reasonable Investment-Backed Expectations. 
In this case, the Applicants may have had an investment-backed expectation and a reasonable 
expectation that the subject property could be developed with a residence; however it could be 
argued that a reasonable person would not have had a reasonable expectation to build a house of 
the size and scale as that proposed. 

To determine whether the Applicants had an investment-backed expectation to construct a house 
on APN 048-016-10, it is necessary to assess what the Applicants invested when they purchased 
the lot. To determine whether an expectation to develop a property as proposed is reasonable, 
one must assess, from an objective viewpoint, whether a reasonable person would have believed 
that the property could have been developed for the Applicants’ proposed use, taking into 
account all the legal, regulatory, economic, physical, and other restraints that existed when the 
property was acquired. 

The Applicants purchased APN 048-016-10, a 10,802 square foot, U-shaped parcel, for a single 
purchase price of $20,000. Compared to the price that other comparable properties in the 
Miramar community sold for in the same timeframe as when the Applicants purchased the 
subject property, $20,000 is a relatively low purchase price. There is conflicting evidence 
regarding whether the Applicant knew that the property might be undevelopable at the time of 
purchase.  When the Applicants purchased the property in 2008, there was an indication that 
development of a single-family residence on the parcel may be restricted as indicated in the 
listing for the property in 2007 (Exhibit 11). However, discussions which occurred between the 
Applicants and County staff prior to the purchase date indicate that the Applicants may have 
been led to believe that some form of development would be possible even under the constraints 
of the LCP (see Exhibit 9). Consequently, the Applicants may have had a reasonable investment-
backed expectation that they had purchased a lot that could be developed consistent with the 
sensitive habitat policies of the certified LCP, and their investment was made under the 
assumption that the future development of a residential use could be approved on APN 048-016-
010. Given that other homes were in existence in the Miramar area at the time of the property 
purchase, and given that the property was planned and zoned for residential use, viewed 
objectively, a reasonable person could thus have had a reasonable expectation that APN 048-
016-010 could be developed as a residential parcel. 
To assess whether the Applicants had a reasonable expectation to build a 2,081 square foot 
house, Commission staff calculated the average square footage of homes and the average 
residential lot size in the Miramar area. The average square footage of homes in the surrounding 
Miramar area (west of Highway 1 and north of Medio Avenue) is 2,447 square feet.  The average 
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lot size in the surrounding area is 6,805 square feet. The Applicants are proposing a 2,081 square 
foot house on a 10,802 square foot parcel.  Therefore, the Applicants are proposing a house that 
is smaller than the average house in the vicinity, on a parcel that is substantially larger than the 
average size residential parcel in the area. Thus, the Applicants had an investment-backed 
expectation and a reasonable expectation that the subject property could be developed with a 
residence; and it could be argued that a reasonable person would have had a reasonable 
expectation to build a house of the size and scale as that proposed, given the average size of 
surrounding homes.  
Economic Impact. In this case, the evidence demonstrates that the Commission’s action would 
have substantial impact on the value of the subject property. 

As noted previously, the subject property is planned and zoned for medium low density 
residential use in the County’s LCP. According to LCP Section 6161, the permitted use in the R-
1 zoning district, include (1) One-family dwellings, (2) public parks and playgrounds, (3) crop 
and tree farming and truck gardening, (4) home occupations, (5) accessory buildings and 
accessory uses, (6) keeping of pets, (7) animal fanciers, catteries, domestic poultry, (8) vending 
machines at public facilities, (9) facilities for recyclable materials at public facilities, (10) large 
residential day care facilities for children, (11) subject to permit: churches, schools, libraries, fire 
stations, golf courses, non-commercial clubs, nurseries and greenhouses, second residential unit, 
and (12) confined animals.  

In this particular case, the Commission finds that none of the other principally permitted uses 
allowable on the subject property would avoid development within sensitive habitats and scenic 
corridors and provide the property with an economically viable use. The project site is located 
adjacent to a County-owned park and open space area, which suggests that there may be the 
possibility that a public agency would purchase the lot. However, as discussed above, there is no 
evidence in the record suggesting that this would be an economically feasible option, and the 
Applicants have not expressed interest in such an option.  

In these circumstances, it is reasonable to conclude that the denial of the proposed residential use 
would have a substantial economic impact on the value of the subject property. To preclude a 
claim of takings and to assure conformance with California and United States Constitutional 
requirements, as provided by Coastal Act Section 30010, this permit allows for the construction 
of a residential development, to provide a reasonable economic use of the subject property. This 
determination is based on the Commission’s finding in this staff report that residential 
development is commensurate with the investment-backed expectations for the property, and that 
none of the uses otherwise allowable under the certified LCP would provide an economic use. 

A Taking Cannot Be Avoided Because the Project Could Not Be Prohibited Under 
Background Principles of State Property Law 
Finally, Lucas provides that a regulatory action does not constitute a taking if the restrictions 
inhere in the title of the affected property; that is, “background principles” of state real property 
law would have permitted government to achieve the results sought by the regulation (Lucas, 
supra, 505 U.S. at pp. 1028-1036). These background principles include a State’s traditional 
public nuisance doctrine or real property interests that preclude the proposed use, such as 
restrictive easements. Here, the proposed project would not constitute a public nuisance, so as to 
preclude a finding that the Commission’s denial of the project would constitute a taking. 
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California Civil Code Section 3479 defines a nuisance as follows: 
Anything which is injurious to health, including, but not limited to, the illegal sale of controlled 
substances, or is indecent or offensive to the senses, or an obstruction to the free use of property, 
so as to interfere with the comfortable enjoyment of life or property, or unlawfully obstructs the 
free passage or use, in the customary manner, of any navigable lake, or river, bay, stream, canal, 
or basin, or any public park, square, street, or highway, is a nuisance. 

California Civil Code Section 3480 defines a public nuisance as follows: 
A public nuisance is one which affects at the same time an entire community or neighborhood, or 
any considerable number of persons, although the extent of the annoyance or damage inflicted 
upon individuals may be unequal. 

There is no evidence that construction of a residence on the subject property would create a 
nuisance under California law. The site is located in a residential area where the proposed single-
family residential development would be compatible with surrounding land uses. Additionally, 
water service will be provided to the single-family residential development by the Coastside 
County Water District, and sewer service will be provided by the Granada Sanitary District, and 
both Districts have confirmed that there is service available for the property. This ensures that 
the proposed new residence would not create public health problems in the area. Furthermore, 
the proposed use is residential, rather than, for example, industrial, which might create noise or 
odors or otherwise create a public nuisance. 

Therefore, the Commission finds the proposed single-family residence would not constitute a 
public nuisance that would preclude a finding that the regulatory action constitutes the taking of 
private property without just compensation. 

Conclusion 
To preclude a claim of takings and to assure conformance with California and United States 
Constitutional requirements, as provided by Coastal Act Section 30010, this permit approval 
allows for the construction of a residential development to provide a reasonable economic use of 
the subject property. In view of the evidence that: (1) permanently restricting use of the property 
to resource dependent uses could potentially eliminate the economic value of the property; (2) 
residential use of a small portion of the property would provide an economic use; and (3) an 
applicant could have had a reasonable investment-backed expectation that a mitigated residential 
use would be allowed on the property, there is a reasonable possibility that a court might 
determine that the final denial of a residential use, based on the inconsistency of this use with 
LCP Policies and LCP Zoning Regulations would constitute a taking. Therefore, the Commission 
determines that the County LCP in this case does not preclude non resource-dependent 
development within sensitive habitats and scenic corridors.  

Having reached this conclusion, however, the Commission also finds that the LCP only instructs 
the Commission to construe the resource protection policies of the San Mateo County LCP in a 
manner that will avoid a taking of property. It does not authorize the Commission to otherwise 
suspend the operation of or ignore these policies in acting on this appeal. Thus, the Commission 
must still comply with the requirements of the LCP by avoiding, to the maximum extent feasible, 
the significant disruption of habitat values at the site.  
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Maximizing LCP Conformity while Avoiding Takings 
Though Applicants are entitled under Coastal Act Section 30010 to an assurance that the 
Commission will not act in such a way as to take their property, this section does not authorize 
the Commission to completely avoid application of the policies and standards of the certified 
LCP, including LCP Policies 7.3, 7.4, 7.9, 7.12, 7.16, 7.19. 7.14, 7.12 regarding development 
within sensitive habitats and sensitive habitat buffers, and LCP Policies 8.6 and 8.32 regarding 
maintaining the visual quality of sensitive resources and scenic corridors. Instead, the 
Commission is only directed to avoid construing these applicable policies in a way that would 
take private property for public use. Aside from this instruction, the Commission is still 
otherwise directed to enforce the requirements of the LCP. Therefore, in this situation, the 
Commission must still comply with LCP Policies 7.3, 7.4, 7.9, 7.12, 7.16, 7.19. 7.14, 7.12, 8.6 
and 8.32 by requiring measures to mitigate adverse environmental effects on sensitive habitats 
and scenic views from the development of the single-family residence.  

Mitigation Measures to Minimize Adverse Environmental Effects on Sensitive Habitats and 
Visual Resources 

To achieve consistency with the LCP’s policies in light of constitutional takings issues, the 
Commission denies the after-the-fact vegetation clearance and approves development of the 
single-family residence with special conditions to minimize adverse effects on sensitive habitats 
and visual resources.  
 
To support the protection of sensitive habitats when development occurs within or adjacent to a 
sensitive habitat area, the LCP outlines permit requirements to ensure proper biological reports 
are prepared identifying potential impacts to sensitive habitats, feasible mitigation measures, and 
restoration, if necessary, as follows: 
 

LCP Policy 7.5 Permit Conditions 
a. As part of the development review process, require the applicant to 
demonstrate that there will be no significant impact on sensitive habitats. When it 
is determined that significant impacts may occur, require the applicant to provide 
a report prepared by a qualified professional which provides: (1) mitigation 
measures which protect resources and comply with the policies of the Shoreline 
Access, Recreation/Visitor-Serving Facilities and Sensitive Habitats Component, 
and (2) a program for monitoring and evaluating the effectiveness of mitigation 
measures. Develop an appropriate program to inspect the adequacy of the 
applicant’s mitigation measures.  
b. When applicable, require as a condition of permit approval the restoration of 
damaged habitat (s) when in the judgment of the Planning Director restoration is 
partially or wholly feasible.  

 

As stated in LCP Policy 7.1, the LCP defines riparian corridors as a sensitive habitat. The LCP 
includes specific policies outlining performance standards for development occurring within 
riparian corridors and riparian buffers as follows: 
 

7.13 Performance Standards in Buffer Zones 
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Require uses permitted in buffer zones to: (1) minimize removal of vegetation, 
(2) conform to natural topography to minimize erosion potential, (3) make 
provisions to (i.e. catch basins) to keep runoff and sedimentation from 
exceeding pre-development levels, (4) replant where appropriate with native 
and non-invasive exotics, (5) prevent discharge of toxic substances, such as 
fertilizers and pesticides into the riparian corridor… 

 
As discussed in previous sections of this report, the proposed residence is inconsistent with the 
sensitive habitat and visual resources policies and standards of the LCP. However, the 
Commission finds it will approve a residence on the site in order to avoid a Constitutional 
takings claim. In general, when a project is approved to avoid a taking, the project will still 
include implementation of mitigation measures necessary to minimize the impacts of 
development on sensitive coastal resources, such as wetlands and riparian corridors and scenic 
views.   
 
The siting of the single-family residence on the southwest end of the parcel, adjacent to Magellan 
Avenue, allows for a reasonable economic use of the property while clustering nearby 
development and maintaining larger contiguous areas of sensitive habitat.  While the western end 
of the residence would be adjacent to a public trail, the development would be setback 20 feet 
from the western property boundary as required by the LCP. In addition, the location of the 
residence would also cluster development as it would be located adjacent to the road, on the 
southwest end of the property, similar to the public restroom to be developed on adjacent 
property (see Page 2 of Exhibit 10).  Finally, the siting of the house in this location will not 
require additional removal of sensitive vegetation and allows for larger, more contiguous areas of 
sensitive habitats to be restored and created on the north and east ends of the property, adjacent 
to a perennial stream and a County park and open space area.   
 
As discussed in the takings findings, the Applicants are proposing a house that is smaller than the 
average house in the vicinity, on a parcel that is substantially larger than the average size 
residential parcel in the area. In addition, the actual lot coverage on the proposed residence is 
only 1,414 square feet, 13% of the total area of the parcel.  The allowable floor area ratio for the 
R-1/S-94 zoning district is 53%.  Therefore, the proposed single-family residence is significantly 
smaller than what is allowed in regards to floor area ratio for this zoning district.  The proposed 
project size and location would also maintain the required 20 foot front yard setback while 
including a 50 foot setback from the existing riparian vegetation. The proposed side yard 
variance from 10 feet to 5 to 7 feet allows for development to occur in this location consistent 
with other LCP policies that are more protective of coastal resources including with respect to 
sensitive habitats, sensitive habitat buffers, public access, and visual resources as this alternative 
would allow for a larger riparian buffer, a 20-foot front setback from a highly scenic area 
adjacent to a trail, and would provide adequate parking to eliminate the potential for impacts to 
public access to the shoreline. While the project would still be located within a wetland, it would 
not be possible to develop a residence outside the wetland area that is reasonable in size and 
meets the other LCP setback requirements. Thus, the Commission is not proposing to alter the 
size, location, or side yard setback variance of the proposed single-family residence.  
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Further, the Applicants have revised their project for purposes of de novo review consistent with 
the limitation contained in Zoning Code section 6105.1 on the issuance of permits for any lot 
containing an existing zoning or building violation. The Applicants are now proposing 2,720 
square feet of riparian restoration and 5,915 square feet of wetland restoration/mitigation as 
follows: 1) the 2,720 square feet of riparian habitat cleared without a coastal development permit 
(CDP) on the portion of the subject property located northeast of the proposed house, and on the 
portion of the County property northeast of the proposed house, will be restored in place; 2) the 
1,823 square feet of wetland cleared without a CDP on the portion of the subject property east 
and west of the proposed house and on the County property north of the proposed house, will be 
restored in place (excluding the area covered by the County project); 3) the wetland occupied by 
the footprint of the house will be mitigated at a ratio of 4:1 for a total area of 4,092 square feet. 
4,092 square feet of new wetland or riparian habitat will be created between the restored wetland 
and the restored riparian habitat east and north of the proposed house on the subject property and 
County property, west of the proposed house, on the northwest end of subject parcel, and on 
County land between the Trail and the western property boundary. The restoration proposed by 
the Applicants would reduce the visibility of the house as seen from the trail and Highway 1 and 
improve the visual characteristics associated with the surrounding sensitive habitats by restoring 
the front yard setback area, the area between the trail and the western property boundary, and the 
north east portions of the parcel. Lastly, the Applicants propose to restrict future development 
within the restored and mitigated areas on the subject property. 
 
To ensure ongoing conformity of the project with the certified LCP, Special Condition 2 
requires submittal of a Habitat Restoration Plan which in part includes 4:1 wetland mitigation for 
the footprint of the house that would occur within wetland area. Special Condition 3 requires the 
submission of a Landscape Screening Plan that includes appropriate native, noninvasive plants to 
be planted on the Applicants’ property that will screen the house as viewed from the public trail 
and Highway 1 and improve the visual quality of the riparian and wetland habitats as required by 
the LCP’s visual resource policies. To provide consistency with the performance standards in 
LCP policies 7.5 and 7.13, Special Condition 4 requires submission of a construction plan with 
best management practices, and Special Condition 5 requires submission of a storm water 
pollution prevention plan to minimize any adverse impacts to these sensitive habitats, including 
the adjacent perennial creek. Finally, to further minimize the project’s visual impacts, Special 
Condition 1 requires that the maximum height of the house not exceed 24 feet consistent with 
alternative evaluated by the CDRC and places lighting restrictions to minimize glare to the 
surrounding public use areas and sensitive habitats.  Finally, Special Condition 7 restricts future 
development in the open space restricted area depicted on Exhibit 12. 
 
The Commission finds that the special conditions attached to the permit will improve and protect 
sensitive habitats on-site and on nearby adjacent sites, improve visual resources associated with 
the on-site and surrounding sensitive habitats, protect surrounding views from the public trail and 
Highway 1, and will thus minimize significant adverse impacts to sensitive habitats and visual 
resources while providing for a reasonable use of the property that will avoid an unconstitutional 
taking of private property for public use.   

Public Access  
Coastal Act Section 30604(c) requires that every CDP issued for any development between the 
nearest public road and the sea “include a specific finding that the development is in conformity 
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with the public access and public recreation policies of [Coastal Act] Chapter 3.” The proposed 
single-family residence would be located seaward of the first through public road and thus such a 
finding is required for a CDP approval. Coastal Act Sections 30210 through 30213 and 30221 
specifically protect public access and recreation. Coastal Act Section 30240(b) also protects 
parks and recreation areas, such as the adjacent Mirada Surf. These overlapping policies protect 
the County park and open space area, the beach (and access to and along it) and offshore waters 
for public access and recreation purposes, including lower-cost access and recreational 
opportunities.  
 
The area along this section of coast is developed with single-family residences and no public 
access is available from the project site to the beach. Public access to the beach is provided via 
the adjacent Mirada Surf trail and subsequent trails which lead west to Half Moon Bay State 
Beach. There is also access to Half Moon Bay State Beach via the western end of Magellan 
Avenue. As a result, the project site is not necessary for direct public access, and the single-
family residence would not significantly adversely impact existing public access. Thus, the 
Commission finds that, as conditioned, the project is consistent with the public access and 
recreation policies of the Coastal Act and the LCP.  

J.  UNPERMITTED DEVELOPMENT 
As discussed in the “Project Background” section above, unpermitted activities occurred in 2008 
and 2009 including vegetation clearance and stockpiling of dirt on the Applicant’s property and 
the adjacent County-owned parcel. The Applicant applied to the County for an after-the-fact 
CDP to legalize the vegetation clearance and the County approved the project in November of 
2011. The County’s approval was appealed to the Commission, and on December 11, 2013 
Commission found that the County’s approval raised a substantial issue with respect to the 
project’s conformance with the LCP, and the Commission took jurisdiction over the CDP 
application for the project.  
 
Although development has taken place prior to Commission review of this permit application, 
consideration of the application by the Commission has been based solely upon the policies of 
the certified LCP. Commission review and action on this permit does not constitute a waiver of 
any legal action with regard to the violations, nor does it constitute an implied statement of the 
Commission’s position regarding the legality of any development undertaken on the subject site 
without a coastal development permit, or that all aspects of the violation have been fully 
resolved. However, the Applicant proposes to resolve this violation by proposing a Habitat 
Restoration Plan that includes 4:1 mitigation for the impacts of the proposed single-family 
residence on wetlands and also proposes to restore in place the wetlands and riparian habitat 
impacted without benefit of a CDP on both the Applicants’ and the County’s properties.  The 
Habitat Restoration Plan would include the restoration of wetland and riparian areas to their 2004 
boundaries as illustrated on page 2 of Exhibit 10. Once restoration is fully implemented, the 
Applicants can request a letter from Commission Enforcement staff regarding resolution of the 
alleged violation consistent with the terms of this CDP.   
 
K. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
Section 13096 of the California Code of Regulations requires that a specific finding be made in 
conjunction with coastal development permit applications showing the application to be 
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consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA 
prohibits a proposed development from being approved if there are feasible alternatives or 
feasible mitigation measures available which would substantially lessen any significant adverse 
effect which the activity may have on the environment.  

San Mateo County, acting as lead agency, conducted an environmental review for the proposed 
residential project as required by CEQA and issued a Mitigated Negative Declaration. 

The Coastal Commission’s review and analysis of land use proposals have been certified by the 
Secretary of Resources as being the functional equivalent of environmental review under CEQA. 
The Commission has reviewed the relevant coastal resource issues associated with the proposed 
single family residence, and has identified appropriate and necessary modifications to address 
adverse impacts to such coastal resources to the extent allowed while avoiding a taking of private 
property without just compensation. All public comments received to date have been addressed 
in the findings above. All above findings are incorporated herein in their entirety by reference.  

The Commission finds that only as modified and conditioned by this permit will the proposed 
project avoid significant adverse effects on the environment within the meaning of CEQA. As 
such, there are no additional feasible alternatives or feasible mitigation measures available which 
would substantially lessen any significant adverse environmental effects that approval of the 
proposed project, as modified, would have on the environment within the meaning of CEQA. If 
so modified, the proposed project will not result in any significant environmental effects for 
which feasible mitigation measures have not been employed consistent with CEQA Section 
21080.5(d)(2)(A). 
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APPENDIX A: SUBSTANTIVE FILE DOCUMENTS 

1. County of San Mateo Planning and Building Department, Certificate of Compliance, 
Planning File No. PLN 2008-00380, January 20, 2010.  

2. County of San Mateo Inter-Departmental Correspondence, County File Number PLN 2008-
00380 (Hodge), From Jim Eggemyer, Community Development Director, November 1, 
2011. 

3. County of San Mateo Inter-Departmental Correspondence, County File Number PLN 2009-
00358 (Hodge/San Mateo County Department of Parks), From Jim Eggemyer, Community 
Development Director, November 1, 2011. 

4. County of San Mateo Planning and Building Department, County File Number PLN 2009-
00358 (Hodge/San Mateo County Department of Parks), From Stephanie Skangos, Project 
Planner, May 20, 2010. 

5. County of San Mateo Planning and Building Department, County File Number PLN 2010-
00356 (San Mateo County Parks), From Planning Staff, September 20, 2012.  

6. San Mateo County Environmental Services Agency (SMC).  March 17, 2005.  Biological 
Impact Form (for compliance with Local Coastal Program Policy 7.5).  A report based on 
biological assessments conducted by Kathleen Lyons (Biotic Resources Group) and Dan 
Bland (Dana Bland & Associates). 

7. San Mateo County Environmental Service Agency (SMC).  August 31, 2010.  Biological 
Impact Form (for compliance with Local Coastal Program Policy 7.5).  A report based on a 
biological assessment conducted by Kathleen Lyons (Biotic Resources Group) 

8. WRA.  February 24, 2009.  Biological resource assessment.  Proposed Hodge residence, 
Magellan Avenue, Miramar, San Mateo County, California. 

9. WRA.  March 4, 2009.  Letter report to D. Hodge, re:  “Wetland delineation at proposed 
Hodge Residence, Magellan Avenue, Half Moon Bay.” 
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M E M O R A N D U M 

 
 
FROM: John D. Dixon, Ph.D.,  

Ecologist  
 
TO: Jeannine Manna 
 
SUBJECT: Riparian clearing and wetland fill at the Hodge property, San Mateo 

County 

DATE:  November 19, 2013 
 

Documents reviewed: 
 
Dreier, J.  2009.  Letter report to D. Hodge dated May 20, 2009 regarding “Previous 
habitat conditions of cleared area: Proposed Hodge residence, Magellan Avenue, 
Miramar. 
 
WRA.  February 24, 2009.  Biological resource assessment.  Proposed Hodge 
residence, Magellan Avenue, Miramar, San Mateo County, California. 
 
WRA.  March 4, 2009.  Letter report to D. Hodge, re:  “Wetland delineation at proposed 
Hodge Residence, Magellan Avenue, Half Moon Bay.” 
 
San Mateo County Environmental Services Agency (SMC).  March 17, 2005.  Biological 
Impact Form (for compliance with Local Coastal Program Policy 7.5).  A report based on 
biological assessments conducted by Kathleen Lyons (Biotic Resources Group) and 
Dan Bland (Dana Bland & Associates). 
 
San Mateo County Environmental Service Agency (SMC).  August 31, 2010.  Biological 
Impact Form (for compliance with Local Coastal Program Policy 7.5).  A report based on 
a biological assessment conducted by Kathleen Lyons (Biotic Resources Group) 
 
Smick, G. (WRA).  2013.  Memorandum to N. Dreher (CCC) dated January 23, 2013 
regarding “Report of findings from supplemental soils study conducted January 15, 
2013. 
 
It has been alleged that riparian vegetation has been removed and that seasonal 
wetlands have been filled on the U-shaped Hodge property and on the adjacent 
property enclosed by the “U”.  That portions of the property have been cleared and filled 
with imported dirt is obvious in a comparison of oblique aerial photographs taken in 
2005 and 2008 (Figure 1).  The fill was also documented by WRA (2009, 2013).  On 
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June 16, 2009 at the three sample points used in WRA’s wetland delineation, the upper 
two to six inches of soil was fill material, including “rough cobble,” that was compacted 
and difficult to dig in.  Similarly, on January 15, 2014, WRA found 2 – 10 inches of fill at 
4 of the 5 sample points on the Hodge property.  Beneath the fill was dark loam and, in 
2009, decaying vegetation.   
 
Whether riparian vegetation was removed when the property was cleared of vegetation 
and filled with imported gravel and soil is difficult to determine in the oblique aerial 
photographs (Figure 1).  To make this determination, I compared vertical aerial 
photographs taken before and after October 1, 2008 when the site showed evidence of 
clearing and fill.  In Google Earth photographs taken on and before May 21, 2007, the 
property appears covered with riparian woodland and lower shrubby or herbaceous 
vegetation.  Photographs taken after 2008 show much of the site cleared and the line of 
riparian vegetation is more distinct and appears somewhat reduced.  To estimate the 
change, I compared two aerial photographs chosen for clarity and for the fact that they 
register similarly (i.e., fixed points overlaid on the photographs tend to correspond 
spatially).  First, I placed reference lines on a photograph taken prior to 2008 (October 
10, 2005).  The tops of the lines were placed to touch the apparent edge of the willow 
riparian vegetation.  I then overlaid the reference lines on a photograph taken after the 
site was cleared and filled (September 9, 2009).  Using a Google Earth measuring tool, I 
estimate that the edge of the riparian vegetation receded around 30 feet in the area 
most changed following the disturbances that took place in 2008 and 2009 (Figure 2).  
Since it is difficult to positively identify the riparian edge in an aerial photograph, I 
repeated the exercise in reverse.  I placed the top of reference lines to touch the distinct 
edge of the willow riparian vegetation in the 2009 photograph and then overlaid those 
reference lines on the 2005 photograph.  In this comparison, a loss of riparian 
vegetation was very obvious.  
 
This loss of riparian vegetation and the fill of a season wetland were documented by the 
County’s biological consultant, Kathleen Lyons.  Ms. Lyons conducted biological 
surveys of the site in June 2004 and in June 2010.  Data were recorded on a 2004 map 
prepared by Sigma Prime Geosciences that included the drip line of the willow riparian 
vegetation.  Ms. Lyons field checked the map in the field and found it to be accurate 
except in one area where blackberry scrub had been included within the willow riparian 
boundary.  She corrected this on the map.  In 2004, the wetland boundary and sample 
point was sketched on the same map relative to other mapped features.  In 2010, 
features were located on the map relative to surveyed reference stakes (K. Lyons, 
personal communication). 
 
On June 16, 2004 a kidney-shaped depression supporting a seasonal wetland was 
identified on the Hodge and adjacent enclosed property by Kathleen Lyons (San Mateo 
County Environmental Services Agency 2005).  There were dried algal mats present, 
which is a primary indicator of wetland hydrology because it generally requires a few 
weeks of standing water for algal populations to develop.   All the dominant vegetation 
was comprised of wetland indicator species and included three facultative (FAC) 
species and an unidentified species of spikerush (Eleocharis sp).  The latter are 
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generally facultative wetland (FACW) or obligate wetland (OBL) species.  Bog rush was 
also common although not present within the sampled area (SMC 2010).  Ms. Lyons 
recommended that the wetland be demarcated in the field and best management 
practices be utilized to prevent any sediments from entering the wetland during 
construction activities and that the wetland be fenced to prevent entry. This wetland was 
filled along with the rest of the cleared area of the property.  The position of the wetland 
and the mapped edge of the willow riparian vegetation in 2004 and in 2010 were 
digitized from a copy of Ms. Lyons original annotated map.  The results of the 2004 and 
2010 biological surveys are shown Figures 2 and 3, respectively.  The boundaries of 
riparian vegetation from the two years are overlaid in Figure 4.  The edge of the riparian 
vegetation has receded about 28 feet at the point of maximum change.  This 
corresponds closely to the estimate based on aerial photographs. 
 
On May 20, 2009, WRA (Dreier 2009) conducted a field investigation to determine 
whether wetlands or riparian vegetation were impacted during a 2008 vegetation 
clearing.  Mr. Dreier found obligate upland species but no obligate wetland species and 
concluded that wetland hydrology and soil conditions “were not present before or after 
the clearing.”  This says nothing about the conditions before the addition of fill.  Mr. 
Dreier also found no evidence of willow stumps, stump-sprouting, or woody debris and 
concluded that there was no evidence that the cleared area had supported riparian 
vegetation.  During the clearing, there is clear photographic evidence that a large exotic 
tree was removed.  Apparently, this stump was not present at the time of Mr. Dreier’s 
observation.  This suggests that that tree stump and any other large woody vegetation 
that was removed was removed using heavy machinery and then graded, leaving no 
evidence of the prior woody vegetation.  This is also suggested by the fact that the edge 
of the riparian vegetation appeared diffuse in early photographs but has a sharp edge in 
photographs taken after 2008. 
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Figure 1.   A comparison of the oblique aerial photographs taken on October 5, 2005 
and on October 1, 2008 document the fact that woody vegetation has been removed 
and large amounts of fill has been applied to the site.  Photographs (No. 200506257 & 
200809657) courtesy of the Coastal Records Project.   
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Figure 2.  Boundary of willow riparian vegetation and a seasonal wetland at the Hodge 
property as mapped by the County’s biological consultant in June 2004 (data provided 
by K. Lyons). 
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Figure 3.  Boundary of willow riparian vegetation at the Hodge property as mapped by 
the County’s biological consultant in June 2010 (data provided by K. Lyons). 
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Figure 4.  Change in the extent of willow riparian vegetation on the Hodge property 
between June 2004 and June 2010. 
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View west to east from Miranda Surf Trail  

View east to west from Highway 1  

View south to north from Magellan Avenue 
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1

Manna, Jeannine@Coastal

From: David Hodge <david@hodgearts.com>
Sent: Monday, November 25, 2013 11:00 PM
To: Manna, Jeannine@Coastal
Cc: David Byers; Geoff Smick; Hi-Jin Hodge
Subject: Re: UPDATE RE: Restoration/Mitigation Language
Attachments: CCC Impacts Figure.pdf

 
Hi Jeannine, 
 
2nd version. I forgot to add our names on number four.   
 
Below is the declaration & figure you and i discussed today. Please let me know if you need anything else. We 
would like the opportunity to amend this if necessary after we see your report and after Geoff is back from his 
vacation.Geoff said he maybe want to fine tune the map.  I'm also copying David Byers so he can review it. 
Please send a copy of your report to David and Geoff when it's complete. A pdf version is fine.   
 
Best, 
David 
 
 
David and Hi-Jin Hodge are proposing 2,720 square feet of riparian restoration and 5,915 square feet of wetland 
restoration/mitigation as follows: 
 
1)      The 2,720 square feet of riparian habitat cleared without a coastal development permit (CDP) on the 
portion of the subject property located northeast of the proposed house, and on the portion of the County 
property northeast of the proposed house, will be restored in place. (This area is illustrated by the yellow 
crosshatching on the attached diagram) 
2)      1,823 square feet of wetland cleared without a CDP on the portion of the subject property east and west of 
the proposed house and on the County property north of the proposed house, will be restored in place. (This 
area is illustrated by the area of purple which is covered by the orange crosshatching).The area covered by the 
County project will not be restored. 
3)      The wetland occupied by the footprint of the house will be mitigated at a ratio of 4:1 for a total area of 
4,092 square feet .  4,092 square feet of new wetland or riparian habitat will be created between the restored 
wetland and the restored riparian habitat east and north of the proposed house on the subject property and 
County property, west of the proposed house, on the north west end of subject parcel, and on County land 
between the Trail and the western property boundary (This area is illustrated in purple). 
4)     David and Hi-Jin Hodge also propose to restrict future development within the restored and mitigated 
areas on the subject property. 
 

 
david@hodgearts.com    |    http://www.hodgearts.com    |    http://www.davidandhijin.com     |    Tel  650 726 4200   |   stockholm  +46 76 224 0375 
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Map By: SG
Date: Nov 2013
Image Source: ESRI World Imagery

Coastal Commission Impacts

Hodge Residence
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