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Staff Recommendation: Substantial Issue Exists; Denial 

SUMMARY OF STAFF RECOMMENDATION 
The City of Half Moon Bay approved a coastal development permit (CDP) for the subdivision of a 
2.1 acre lot into 4 residential lots with associated improvements including utilities, construction of 
two road extensions and cul-de-sacs, and an underground storm drain culvert to replace an existing 
stream, located on the 2700 block of North Cabrillo Highway (Highway 1) (APN048-133-10) in the 
City of Half Moon Bay, San Mateo County. The Appellants contend that the City-approved project 
raises Local Coastal Program (LCP) conformance issues related to biological resources, land use, 
public services, public access, and hazards. Specifically, the Appellants contend that the City-
approved development: 1) eliminates the riparian and environmentally sensitive habitat area 
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associated with Pullman Ditch, and does not provide adequate setbacks; 2) allows development 
without the Specific Plan required by the City’s LCP for the PUD-zoned district in this area; 3) 
results in the creation of new lots for residential development in an area that is highly constrained in 
terms of the availability of public services, including traffic capacity, leading to potential public 
access impacts; 4) creates a flooding hazard to the nearby coastal trail and nearby residences in an 
area located on a flood plain. 
  
Staff believes the appeals raise substantial issues related to the approved development’s consistency 
with the City’s certified LCP with regard to biological resources, land use, public services, and 
public access.1 Staff recommends the Commission find that the project, as approved by the City, 
raises a substantial issue with regard to conformity with the City’s certified LCP, and take 
jurisdiction over the CDP application.  
 
With respect to the CDP determination in a de novo review, Pullman Ditch is an intermittent stream, 
riparian corridor, and sensitive habitat under the LCP to which LCP-required buffers apply. 
Although the Applicant has proposed to revise the project to no longer underground Pullman Ditch 
in a culvert, but rather to span this intermittent stream with two bridges placed across Pullman Ditch, 
even with this proposed change, the proposed subdivision is inconsistent with the LCP because the 
proposed bridge, road, utilities, and residential development envelopes are not allowed within the 
sensitive habitat/riparian corridor and the required buffers. In addition, the proposed project is 
located within a larger PUD area, and the LCP requires a specific plan to be developed for the entire 
PUD area before development on individual parcels can be approved. No such specific plan has been 
prepared or approved in this case. For these reasons, staff recommends that the proposed project be 
denied. Project denial does not preclude the Applicants from applying for a project that addresses 
site constraints and conforms to the requirements of the LCP. Therefore, denial is not a final 
adjudication of the potential for development on this site, but instead is a finding that the proposed 
project is inconsistent with the LCP and so cannot be approved.  
 
Staff recommends that the Commission deny the CDP application. The motions and resolutions to 
act on this recommendation are provided on page 4. 

                                                 
1 With regard to hazards, the Applicant has revised the proposed project description to eliminate the proposed culvert, 
and therefore, the hazards contentions are no longer applicable to the project. 
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I. MOTIONS AND RESOLUTIONS  

A. SUBSTANTIAL ISSUE DETERMINATION 
Staff recommends a NO vote on the following motion. Failure of this motion will result in a de novo 
hearing on the application, and adoption of the following resolution and findings. Passage of this 
motion will result in a finding of No Substantial Issue and the local action will become final and 
effective. The motion passes only by an affirmative vote of the majority of the appointed 
Commissioners present. 
 

Motion: I move that the Commission determine that Appeal Number A-2-HMB-12-005 raises 
no substantial issue with respect to the grounds on which the appeal has been filed under 
Section 30603 of the Coastal Act. I recommend a no vote. 

 
Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number A-
2-HMB-12-005 presents a substantial issue with respect to the grounds on which the appeal 
has been filed under Section 30603 of the Coastal Act regarding consistency with the 
certified Local Coastal Program and/or the public access and recreation policies of the 
Coastal Act. 
 

 
B. CDP DETERMINATION 
Staff recommends a NO vote on the following motion. Failure of this motion will result in denial of 
the CDP and adoption of the following resolution and findings. The motion passes only by 
affirmative vote of a majority of the Commissioners present. 
 

Motion: I move that the Commission approve Coastal Development Permit Number A-2-
HMB-12-005 pursuant to the staff recommendation. I recommend a no vote. 

 
Resolution to Deny a CDP: The Commission hereby denies Coastal Development Permit 
Number A-2-HMB-12-005 and adopts the findings set forth below on grounds that the 
development does not conform with the policies of the City of Half Moon Bay certified Local 
Coastal Program and/or with the public access policies of Chapter 3 of the Coastal Act.  



A-2-HMB-12-005 (Stoloski Subdivision) 

 5 

 

II. FINDINGS AND DECLARATIONS 

A. PROJECT LOCATION AND DESCRIPTION 
 
Project Location 
The proposed project is located on a 2.1 acre parcel at the 2700 block of North Cabrillo Highway 
(Highway 1) (APN048-133-10) on the west side of the highway in the upper northern area of the 
City of Half Moon Bay in San Mateo County. The project site is triangular. It is approximately 130 
feet wide at the eastern end of the site adjacent to the Highway 1 right-of-way, extending westward 
approximately 940 feet before tapering off to approximately 20 feet wide at the westernmost 
boundary, which is located adjacent to the City’s coastal trail and Naples State Beach. Site elevations 
range from approximately 40 feet above mean sea level (MSL) at the eastern end to approximately 
30 feet MSL at the westernmost and seaward boundary. The western boundary of the site lies 
approximately 600 feet landward of the ocean. The entire site is located between the first public road 
and the sea (see Exhibit 1).  
 
The project site is adjacent, and parallel along the northern boundary, to a watercourse known locally 
as Pullman Ditch. Pullman Ditch is considered an intermittent stream by the City’s certified LCP, 
and flows east to west toward the ocean. Adjacent to Pullman Ditch, and further to the north, is an 
existing and residentially developed subdivision known as the ‘City of Naples’. Pullman Ditch is 
located between the City of Naples subdivision to the north and the project parcel located to the 
south. In addition, the project parcel is adjacent to, and north of, the ‘Surf Beach/Dunes Beach’ tract, 
which is a “paper” subdivision created through a recorded 1906 tract map.2 According to the City, 
the ‘Surf Beach/Dunes Beach’ subdivision contains many small parcels with multiple owners.3 The 
‘Surf Beach’ tract currently has no residential development but the area appears to be used for 
agricultural purposes.  
 
The subject property includes several existing shed structures on it, and some of the land appears to 
be used for agricultural and storage purposes. Part of the property is being used to store numerous 
construction and agricultural vehicles and related equipment (such as tires, oil, containers, paint, 
electronics, drums, generators, propane tanks and an above-ground fuel storage tank ).4 In recent 
years, this area has also been used seasonally for Christmas tree sales and as a pumpkin patch. The 
lot otherwise contains coastal scrub vegetation and non-native ruderal herbaceous grassland. Coastal 
scrub exists along the westernmost boundary while the land to the south appears dominated by 
agricultural row crops. Access to the site is currently from the Highway 1. 
 
According to the City’s LCP, the subject parcel is located in an area zoned for Planned Unit 
Development (PUD) and designated Planned Development (PD). 
 
See Exhibit 1 for project location information. 
 
 
 
                                                 
2 As per Subdivision Law of 1901. Recorded on February 26, 1906 in the San Mateo County Recorder’s office.  
3 There are approximately 200 lots with 30 owners; the lots are substandard according to the City’s current zoning regulations. 
4 According to the ENGEO Inc Limited Phase II Environmental Site Assessment dated June 7, 2010 
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Project Description 
The City approved a coastal development permit (CDP) for a subdivision of a 2.1 acre lot into four 
residential lots with associated project related improvements including: i) installation of utilities; ii) 
extension of public streets into two cul-de-sacs; and iii) installation of a culvert to accommodate 
Pullman Ditch water flows. The approved lots range in size from approximately 15,000 square feet 
to approximately 19,000 square feet (see Exhibit 2). The City’s approval did not extend to 
residential development, which would follow and be subject to its own CDP process.  
 
The culvert for Pullman Ditch would be 930 feet long, and would incorporate a 4-foot wide drainage 
and sewer pipe placed along the northern boundary of the property, which would be located parallel 
to, and south of, the existing Pullman Ditch. The system is designed to replace the intermittent 
stream located in Pullman Ditch and divert the stream flow into a buried culvert. The new culvert 
would connect to the existing two 24-inch CalTrans culverts and box culvert which run underneath 
Highway 1 (see Exhibit 2). 
 
In terms of street improvements, the existing site access from Highway 1 would be closed, and two 
new access roads would be constructed. Existing Pullman Avenue would be extended 60 feet, 
crossing the Pullman Ditch culvert, to end in a cul-de-sac on the project site. Similarly, Washington 
Boulevard would also be extended across the Pullman Ditch culvert to end at a cul-de-sac on the 
project site (see Exhibit 2). 
 
Additional City-authorized improvements include: water main extensions to the southern ends of the 
access roads; construction of a new on-site sanitary sewer connection; sidewalks and gutters; onsite 
utilities placed underground; and earthwork for street and infrastructure improvements with less than 
200 cubic yards of soil to be balanced on-site. In addition, the City-approved Tentative Parcel Map 
identifies the removal of four heritage trees, specifically two Monterey Pine and two Monterey 
Cypress trees (see Exhibit 3). 
 
Please refer to Project Location (Exhibit 1), Project Plans (Exhibit 2) and City-approved Tentative 
Parcel Map (Exhibit 3). 
 
 
B.  CITY OF HALF MOON BAY APPROVAL  
On February 16, 2010, the Applicant applied to the City for a CDP for the proposed project. On 
December 13, 2011, the Planning Commission adopted Resolution No. P-24-11 and recommended 
City Council approval of CDP PDP-009-10. On January 17, 2012, the City Council adopted a 
Mitigated Negative Declaration and Mitigation Monitoring Reporting Program, and approved a CDP 
for the project (including a Planned Unit Development Plan, Use Permit and Tentative Parcel Map) 
(Resolution No. C-04-12). Notice of the City Council’s final action on the CDP was received in the 
Coastal Commission’s North Central Coast District Office on January 26, 2012 (see Exhibit 5). The 
Coastal Commission’s ten-working day appeal period for this action began on January 27, 2012 and 
concluded at 5 p.m. on February 9, 2012. During the appeal period, two valid appeals were received 
(see below and Exhibits 6 and 7).  
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C. APPEAL PROCEDURES 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP 
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions are 
appealable: (a) approval of CDPs for development that is located (1) between the sea and the first 
public road paralleling the sea or within 300 feet of the inland extent of any beach or of the mean 
high tide line of the sea where there is no beach, whichever is the greater distance, (2) on tidelands, 
submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 
feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or 
(b) for counties, approval of CDPs for development that is not designated as the principal permitted 
use under the LCP. In addition, any local action (approval or denial) on a CDP for a major public 
works project (including a publicly financed recreational facility and/or a special district 
development) or an energy facility is appealable to the Commission. This project is appealable 
because it involves development that is located between the sea and the first public road paralleling 
the sea and lies within 100 feet of Pullman Ditch. 
 
The grounds for appeal under Section 30603 are limited to allegations that the development does not 
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of 
the Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project 
unless a majority of the Commission finds that “no substantial issue” is raised by such allegations. 
Under Section 30604(b), if the Commission conducts a de novo hearing and ultimately approves a 
CDP for a project, the Commission must find that the proposed development is in conformity with 
the certified LCP.  

If a CDP is approved for a project that is located between the nearest public road and the sea or the 
shoreline of any body of water located within the coastal zone, Section 30604(c) also requires an 
additional specific finding that the development is in conformity with the public access and 
recreation policies of Chapter 3 of the Coastal Act. This project is located between the nearest public 
road and the sea, and thus this additional finding would need to be made if the Commission were to 
approve a project following a de novo hearing. 

The only person qualified to testify before the Commission on the substantial issue questions are the 
Applicant, persons who made their views known before the local government (or their 
representatives), and the local government. Testimony from other persons regarding substantial issue 
must be submitted in writing. Any person may testify during the de novo CDP determination stage of 
an appeal. 
 
 
D. SUMMARY OF APPEAL CONTENTIONS 
The Appellants contend that the City-approved project raises LCP conformance issues related to 
biological resources, public services, and public access, and hazards. Specifically, the Appellants 
contend that the City-approved development: 1) eliminates the riparian area and environmentally 
sensitive habitat associated with Pullman Ditch, and does not provide adequate setbacks; 2) allows 
development without the Specific Plan required by the City’s LCP for the PUD-zoned district in this 
area; 3) results in the creation of new legal lots for residential development in an area that is highly 
constrained in terms of the availability of public services, including traffic capacity, leading to 
potential public access impacts; 4) creates a flooding hazard to the nearby coastal trail and nearby 
residences in an area located on a flood plain. See Exhibits 6 and 7 for the complete appeal 
documents. 
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E.  SUBSTANTIAL ISSUE DETERMINATION 

Substantial Issue Background 
The term substantial issue is not defined in the Coastal Act. The Commission's regulations simply 
indicate that the Commission will hear an appeal unless it "finds that the appeal raises no 
significant question" (California Code of Regulations, Title14, Section 13115(b).). In previous 
decisions on appeals, the Commission has generally been guided by the following factors in 
making such determinations: 

1. The degree of factual and legal support for the local government’s decision that the 
development is consistent or inconsistent with the certified LCP and with the public access 
policies of the Coastal Act; 

2. The extent and scope of the development as approved or denied by the local government; 

3. The significance of the coastal resources affected by the decision; 

4. The precedential value of the local government’s decision for future interpretation of its LCP;  

5. Whether the appeal raises only local issues, or those of regional or statewide significance. 

Even where the Commission chooses not to hear an appeal, appellants nevertheless may obtain 
judicial review of the local government's coastal permit decision by filing a petition for a writ of 
mandate pursuant to Code of Civil Procedure, Section 1094.5. 
 
In this case, for the reasons discussed further below, the Commission determines that the 
development as approved by the City presents a substantial issue. 
 
Biological Resources 
The City-approved project would eliminate the riparian area associated with Pullman Ditch at this 
location, which is also an area that supports sensitive habitats. In making this decision, the City did 
not adequately determine the location of such resources, including the degree to which they 
constitute sensitive habitats, and the types of required buffers that would be associated in such case. 
Pullman Ditch has previously been identified as an important habitat resource, including in relation 
to habitat for California red-legged frog, and this assessment is still applicable. The certified LCP 
protects such biological resources, including by requiring new development to avoid sensitive habitat 
and riparian areas and to be set back an adequate distance from such areas to minimize impacts on 
biological resources. In conflict with these requirements, the approved project would cover the 
Pullman Ditch watercourse area, and relegate it to an underground culvert system. Further, the 
project would subdivide an area that contains related sensitive habitat resources. The City deferred 
the requirement for protocol-level surveys for sensitive species and the determination of the location 
of sensitive habitats and related buffer areas until after the approval, and therefore it did not have 
sufficient information to determine the project’s consistency with LCP policies protecting such 
sensitive habitats. Thus, this project raises a substantial issue of conformance with the biological 
resource protection policies of the LCP, including because it would eliminate the riparian area 
associated with the Pullman Ditch watercourse and because it would place new development within 
sensitive habitat and sensitive habitat buffers. 
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Land Use 
According to the City’s LCP, the subject parcel is located in an area zoned for Planned Unit 
Development (PUD) and designated Planned Development (PD) (see Exhibit 1). The Appellants 
contend that the City’s approval is inconsistent with the LCP because it authorizes development 
without first meeting the City’s LCP requirements for the PUD-zoned area, which require the 
preparation of a specific plan for the entire PUD area (i.e., this site and the Surf Beach/Dunes Beach 
tract in that context, together) before development can be considered for approval in this area. The 
LCP intent is that the specific plan would dictate allowable development in such areas prior to 
consideration of CDPs. In contrast with this requirement, the City approved the subject development 
with a specific plan for the project site alone, not for the entire PUD area, as required. Therefore, the 
appeal raises a substantial issue of conformance with the certified LCP’s land use policies. 
 
Public Access 
The City-approved project would result in the creation of new lots for residential development in an 
area that is constrained in terms of the availability of public services, including traffic capacity. The 
City’s LCP includes strong protections for public access to the coast and specifies that new 
development shall not be permitted in the absence of adequate infrastructure. In addition, because the 
project site is located between the shoreline and the first public road, the project must be consistent 
with the public access policies of the Coastal Act, including those requiring maximum public access 
be provided and requiring that new development not interfere with the public’s right of access to the 
shoreline. According to recent traffic analysis, the existing level of service on Highway 1 near the 
project, which is the primary access road to the region’s coastal areas, is rated at level of service E. 
This level of congestion on Highway 1 interferes with the public’s ability to access the Half Moon 
Bay and San Mateo County coastal area. The City-approved project would create new legal lots for 
residential development which will cumulatively add to the level of congestion on Highway 1, 
further impacting the public’s ability to access the coast, and the City-approved project does not 
include any measures to offset such impacts. Therefore, the appeal raises a substantial issue of 
conformance with certified LCP policies related to public access and adequate infrastructure. 
 
Conclusion: Substantial Issue 
In conclusion, the City-approved project raises substantial issues regarding biological resources, 
public services and public access. With regard to hazards, the Applicant has revised the proposed 
project description to eliminate the proposed culvert, and therefore, the hazards contentions are no 
longer applicable to the project. Therefore, the Commission finds that a substantial issue exists 
with respect to the approved project’s conformance with the policies of the certified Half Moon Bay 
LCP, and takes jurisdiction over the CDP application for the proposed project.  
 
 
F.  COASTAL DEVELOPMENT PERMIT DETERMINATION 
The standard of review for this application is the Half Moon Bay certified LCP and the public access 
and recreation policies of the Coastal Act. All Substantial Issue Determination findings above are 
incorporated herein by reference. The Applicant has modified the proposed project in the time since 
it was appealed to eliminate the proposed culvert for Pullman Ditch. Instead, the Applicant now 
proposes to construct two free-span bridges to cross the stream corridor of Pullman Ditch, providing 
access to the project site. The project evaluated herein is the project as so revised. 
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1. Biological Resources  

Applicable LCP Policies 
The City’s LCP includes strong protections for biological resources, including the preservation and 
protection of sensitive habitats. In terms of sensitive habitats, the LCP states as follows:  
 

3-1 Definition of Sensitive Habitats 
(a) Define sensitive habitats as any area in which plant or animal life or their habitats are 
either rare or especially valuable and as those areas which meet one of the following 
criteria: (1) habitats containing or supporting “rare and endangered” species…, (2) all 
perennial and intermittent streams and their tributaries, … (6) lakes and ponds and adjacent 
shore habitat …[Emphasis added] 

 
3-3 Protection of Sensitive Habitats 
(a) Prohibit any land use and/or development which would have significant adverse impacts 
on Sensitive Habitat areas. (b) Development in areas adjacent to sensitive habitats shall be 
sited and designed to prevent impacts that could significantly degrade the Sensitive 
Habitats. All uses shall be compatible with the maintenance of biologic productivity of such 
areas. 

 
3-4 Permitted Uses 
(a) Permit only resource-dependent or other uses which will not have a significant adverse 
impact in sensitive habitats. (b) In all sensitive habitats, require that all permitted uses 
comply with U.S. Fish and Wildlife Service and State Department of Fish and Game 
regulations. 
 

 3-5 Permit Conditions 
(a) Require all applicants to prepare a biologic report by a qualified professional selected 
jointly by the applicant and the city to be submitted prior to development review. The report 
will determine if significant impacts on the sensitive habitats may occur, and recommend the 
most feasible mitigation measures if impacts may occur. 

 
The report shall consider both any identified sensitive habitats and areas adjacent. 
Recommended uses and intensities within the sensitive habitat area shall be dependent on 
such resources, and shall be sited and designed to prevent impacts which would 
significantly degrade areas adjacent to the habitats. The city and the applicant shall jointly 
develop an appropriate program to evaluate the adequacy of any mitigation measures 
imposed. 
 
(b) When applicable, require as a condition of permit approval the restoration of damaged 
habitat(s) when, in the judgment of the Planning Director, restoration is partially or wholly 
feasible. 
 
There are applicable sections in the Implementation Plan (IP) related to the protection of 
sensitive habitat areas and biological resources: 
 
18.38.010 Purpose and Intent. The specific purpose and intent of these Coastal Resource 
Conservation Standards are to: 
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…B. ensure that the siting and design of developments in the City does not significantly degrade 
sensitive habitat areas and maintains the biological productivity of those habitats; 
…D. limit access into sensitive habitats where necessary to preserve their biological 
productivity; 
E. identify and protect the habitats of rare, endangered or unique species, as defined in state and 
federal law, within the City; 
 
18.38.020 Coastal Resource Areas. The Planning Director shall prepare and maintain maps of 
all designated Coastal Resource Areas within the City. Coastal Resource Areas within the City 
are defined as follows: 

A. Sensitive Habitat Areas.  Areas in which plant or animal life or their habitats are either 
rare or especially valuable, and/or as designated on the Habitat Areas and Water Resources 
Overlay Map.  Areas considered to be sensitive habitats are listed below. 

   
Sensitive Habitat 
1. sand dunes 
2. marine habitats 
3. sea cliffs 
4. riparian areas; 
5. wetlands, coastal tidelands and marshes, lakes and ponds and adjacent shore 

habitats 
6. coastal and off-shore areas containing breeding and/or nesting sites or used 

by migratory and resident water-associated birds for resting and feeding 

7. areas used for scientific study and research concerning fish and wildlife, and 
existing game or wildlife refuges and reserves 

8. habitats containing or supporting unique species or any rare and endangered 
species defined by the State Fish and Game Commission 

9. rocky intertidal zones 
10. coastal scrub community associated with coastal bluffs and gullies 

 
B. Riparian Area and Corridor. Any area of land bordering a perennial stream or their 
tributaries, or around a lake or other body of fresh water, including its banks and land at 
least up to the highest point of an obvious channel or enclosure of a body of water. Riparian 
Corridors are the areas between the limits of riparian vegetation, where limits are 
determined by vegetative cover, at least 50% of which is comprised of a combination of the 
following plant species: red alder, jaumea, pickleweed, big leaf maple, narrow-leaf cattail, 
arroyo willow, broadleaf cattail, horsetail, creek dogwood, black cottonwood, and box elder. 
These areas are sensitive habitats requiring protection… (Emphasis added]. 

 
18.38.050 Environmental Evaluation Standards Projects proposed within Coastal Resource 
Areas shall be evaluated in an Initial Study and any necessary subsequent California 
Environmental Quality Act (CEQA) documents according to the following general standards (in 
addition to those set forth in CEQA guidelines): 

 

  A. Development and Land Use: 
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  1. Shall be prohibited when significant adverse impacts on coastal resource areas 
would occur as a result. 

 
  2. Shall be sited and designed to prevent impacts that could significantly degrade 

adjacent sensitive habitat areas or significantly degrade areas adjacent to sensitive 
habitat areas. 

 
  3. Shall be compatible with the maintenance of biologic productivity of any adjacent 

sensitive habitat areas. 
 
  4. Shall be permitted within sensitive habitat areas only if they are resource- 

dependent uses or other uses which will not have any significant adverse 
environmental impacts, and if the uses comply with U.S. Fish and Wildlife Service 
and State Department of Fish and Game regulations. 

 
  5. Shall assure stability and structural integrity, and neither create nor contribute 

significantly to erosion, geologic instability or destruction of the site or surrounding 
area or in any way require the construction of protective devices that would 
substantially alter natural land forms along bluffs and cliff, and shall minimize risks to 
life and property in hazard areas. 

 
  6. Shall comply with the restrictions listed in this Title for each coastal resource 

area, and with all other applicable sections of the City's Local Coastal Program Land 
Use Plan. 

 
18.38.085 Habitats for Rare and Endangered Species. 

  A. Rare and Endangered Species. The potential exists for any of the following Rare and 
Endangered Species to be found within the San Mateo County Coastal Area and therefore 
within the City of Half Moon Bay: 

 
  1. Animals: the San Francisco Garter Snake, California Least Tern, California 

Black Rail, California Brown Pelican, San Bruno Elfin Butterfly, San Francisco Tree 
Lupine Moth, Guadalupe Fur Seal, Sea Otter, California Brackish Water Snail, 
Globose Dune Beetle… 

 

 
D. Buffer Zones. The minimum buffer surrounding a habitat of a rare or endangered 

species shall be 50 feet. [Emphasis added.] 
 
18.37.045 Significant Plant Communities 

A. Preservation of Significant Plant Communities. Significant plant communities including 
riparian vegetation along stream banks and bodies of water, notable tree stands, and 
unique species shall be preserved wherever possible. 

 
In terms of riparian areas, the LCP states as follows: 
 

LCP Section 3.3 General Background  
RIPARIAN HABITATS 
Definitions 
Riparian Area 
The Local Coastal Plan defines “riparian area” as any area of land bordering a stream or 
lake, including its banks. It includes land at least up to the highest point (in cross section) 
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of an obvious channel or enclosure of a body of water. Such areas extend to the outer edge 
of appropriate indicator plant species (see Riparian Vegetation).  
 
Although water rights laws considers riparian rights only on natural watercourse, the 
definition included here extends riparian area to all bodies of water, intermittent or 
perennial, man-made or natural. Vernal pools or naturally wet areas are excluded except 
when accompanied by riparian vegetation. 
 
3-7 Definition of Riparian Corridors  
(a)  Define riparian corridors by the “limit of riparian vegetation” (i.e. a line determined by 
the association of plant and animal species normally found near streams, lakes, and other 
bodies of fresh water: red alder, jaumea, pickleweed, big leaf maple, marrowleaf cattail, 
arroyo willow, broadleaf cattail, horsetail, creek dogwood, black cottonwood, and box 
elder). Such a corridor must contain at least a 50% cover of some combination of the plants 
listed. 
 
3-8 Designation of Riparian Corridors 
(a) Establish riparian corridors for all perennial and intermittent streams and lakes and 
other bodies of fresh water in the Coastal Zone. Designate those corridors shown on the 
Habitat Areas and Water Resources Overlay and any other riparian area as sensitive 
habitats requiring protection, except for manmade irrigation ponds over 2,500 square feet 
surface area.  
 
3-9 Permitted Uses in Riparian Corridors 
(a) Within corridors, permit only the following uses: (1) education and research, (2) 
consumptive uses as provided for in the Fish and Game Code and Title 14 of the 
California Administrative Code, (3) fish and wildlife management activities, (4) trails 
and scenic overlooks on public land(s), and (5) necessary water supply projects. When 
no feasible or practicable alternative exists, permit the following uses:…(3) bridges 
when supports are not in significant conflict with corridor resources…,  
(5) improvement, repair or maintenance of roadways or road crossings, … 

 
3-11 Establishment of Buffer Zones  
(a)  On both sides of riparian corridors, from the limit of riparian vegetation extend 
buffer zones 50 feet outward for perennial streams and 30 feet outward for intermittent 
streams. (b) Where no riparian vegetation exists along both sides of riparian corridors, 
extend buffer zones 50 feet from the bank edge for perennial streams and 30 feet from the 
midpoint of intermittent streams… 

 
3-12 Permitted Uses in Buffer Zones 
(a) Within buffer zones, permit only the following uses: (1)uses permitted in riparian corridors, 
(2) structures on existing legal building sites, set back 20 feet from the limit of riparian 
vegetation only if no feasible alternative exists, and only if no other building site on the parcel 
exists, (3) crop growing and grazing consistent with Policy 3.9…(5) no new parcels shall be 
created whose only building site is in the buffer area except for parcels created in compliance 
with Policies 3.3, 3.4, and 3.5 if consistent with existing development in the area and if building 
sites are set back 20 feet from the limit of riparian vegetation or if no vegetation 20 feet from the 
back edge of a perennial and 20 feet from the midpoint of an intermittent stream. 
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 3-13 Performance Standards in Buffer Zones 

(a)Require uses permitted in buffer zones to: (1) minimize removal of vegetation, (2) conform to 
natural topography to minimize erosion potential, (3) make provisions to (i.e. catch basins) to 
keep runoff and sedimentation from exceeding pre-development levels. (4) replant where 
appropriate with native and non-invasive exotics, (5) prevent discharge of toxic substances, such 
as fertilizers and pesticides into the riparian corridor, (6) remove vegetation in or adjacent to 
man-made agricultural ponds if the life of the pond is endangered… 

 
Biological Resources Analysis 
The City’s LCP includes strong protections for biological resources, including the preservation and 
protection of sensitive habitats and species through siting and design provisions. These LCP 
provisions require the identification and buffering of riparian corridors and sensitive habitats, and 
standards for development within such areas. For sensitive habitats, uses are limited to those that 
won’t have a significant adverse impact on such habitats (and are consistent with California 
Department of Fish and Wildlife (CDFW) and United States Fish and Wildlife Service (USFWS) 
regulations), and adjacent uses must be sited and designed to prevent impacts that could significantly 
degrade the habitat; all uses must be compatible with maintaining the biological productivity the 
habitat. Buffers from sensitive habitats are required to be at least 50 feet. For streams and their 
riparian corridors, uses are somewhat broader, but are still focused on protection and preservation of 
such resources. Riparian corridor buffers are required to be 30 feet for intermittent streams. 
 
Pullman Ditch is a watercourse with intermittent flows that carries water from lands located east of 
Highway One out to the ocean that is considered an intermittent stream per the LCP. Although 
heavily vegetated in the project area, the majority of Pullman Ditch does not contain riparian 
vegetation. There is a small area of riparian arroyo willow at the western end of the project site, and 
in the middle of the project area Pullman Ditch has been undergrounded. As a result, the riparian 
corridor associated with Pullman Ditch is primarily from bank to bank on the portion nearest 
Highway One and slightly wider to the west where the arroyo willow are located (see Exhibit 1).  
 
Pullman Ditch is also sensitive habitat area as defined by the LCP due to the fact that it is an 
intermittent stream (LCP Policy 3.1(a)(2)), and because it provides habitat for rare and especially 
valuable species (LCP Policy 3.1(a)(1)). In terms of the latter, biologists from the California 
Department of Fish and Wildlife (CDFW) and United States Fish and Wildlife Service (USFWS) 
indicate that Pullman Ditch and its associated riparian areas serve as habitat for the San Francisco 
Garter Snake (SFGS) and California Red-Legged Frog (CRLF), both of which are sensitive species 
per the LCP, as well as per Federal and State listings (SFGS is listed as endangered under both 
Endangered Species Acts, and CRLF are federally listed as threatened and listed in California as a 
Species of Special Concern). This area has been previously identified by USFWS as habitat for 
CRLF and SFGS5 and as a migration corridor between breeding populations and feeding areas for 
CRLF.6 According to the CDFW, this area is “definitely habitat and corridor for SFGS and CRLF”.7  
 

                                                 
5 USFWS indicate that habitat for CRLF and SFGS exists in Pullman Ditch in response to the City of Half Moon Bay’s approval for 
construction of a single-family residence along Pullman Ditch, stated in email correspondence from Lucy Triffleman, dated March 27, 
2007. 
6 USFWS comments provided to the City and Commission staff in response to the Pullman Ditch Biological Resources Assessment 
dated November 3, 2005, stated in email correspondence from Lucy Triffleman, dated March 14, 2006. 
7 Email correspondence to Commission staff sent by Suzann Deleon, CDFW, dated March 16, 2012. 
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According to the Applicant’s biological report “no sensitive habitats were observed in the project 
area or within surrounding study area. Furthermore, habitat for rare, endangered or unique species is 
not present in the Project Area”. However, as discussed above, the site is known habitat for CRLF 
and SFGS. The Commission’s Senior Ecologist, Dr. John Dixon, has reviewed the Applicant’s report 
and relevant information from USFWS and CDFW and concurs with these resource agencies that the 
site is habitat for CRLF and SFGS. Such conclusion is further substantiated by previous Commission 
determinations that Pullman Ditch is sensitive habitat at this location.8 
 
The LCP requires a 30-foot buffer area for intermittent streams like Pullman Ditch, which is 
measured from riparian vegetation (to the west) and from the midpoint of the stream otherwise. The 
LCP also requires a minimum 50-foot buffer from sensitive habitats like Pullman Ditch. In this case, 
Dr. Dixon concluded that a 50-foot buffer (i.e., the minimum LCP required sensitive habitat buffer) 
is appropriate in this case, and that a wider buffer would not be necessary to protect SFGS and CRLF 
habitat in Pullman Ditch. Thus, Pullman Ditch has several protected areas under the LCP, including 
as both a riparian corridor and a sensitive habitat (corresponding to the bank to bank arroyo in the 
east nearest the Highway, to the culvert edges where undergrounded nearer the middle of the project 
area, and to riparian vegetation to the west), to which 30-foot (riparian) and 50-foot (sensitive 
habitat) buffers areas are required under the LCP (see graphic depiction in Exhibit 8). 
 
As indicated above, the LCP limits development within the riparian corridor/sensitive habitat area, 
the riparian buffer, and the sensitive habitat buffer. In this case, the project includes bridges and 
utilities in the riparian corridor/sensitive habitat area, and includes roads, utilities, and lots for 
residential development envelopes in both riparian corridor and sensitive habitat buffer areas (see 
Exhibit 8).  
 
With respect to the bridges and utilities in the riparian corridor/sensitive habitat area, Dr. Dixon has 
indicated that these developments, although not resource-dependent, will not have a significant 
adverse impact on the sensitive habitat,9 and will be compatible with maintaining the biologic 
productivity of this area. The bridges may increase shading somewhat, and increase noise, lights, and 
activities audible and visible from within Pullman Ditch, but not to such a degree as to 
inappropriately affect the resource, including because there are already significant existing uses that 
currently affect Pullman Ditch in this areas in the same way. Thus, this part of the development is 
not inconsistent with the LCP with respect to sensitive habitat policies (per LCP Policies 3.3 and 
3.4(a)). And based on an understanding that such bridges comply with USFWS and CDFW 
regulations, they would also not be inconsistent with LCP Policy 3.4(b), thus making them allowed 
uses in this area per the sensitive habitat policies of the LCP. 
 
In terms of riparian corridor policies, bridges such as these where supports do not conflict with 
protection of corridor resources are allowed, but only when no feasible or practicable alternative 
exists. In this case, there is an existing access route off Highway One that is currently used and 
which does not impact the riparian corridor/sensitive habitat area. This accessway appears both 
feasible and practicable in this case, including as it is currently functioning to provide access in this 

                                                 
8 See A-2-HMB-07-015 (Oliva). 
9 Note that this LCP does not limit development in such sensitive habitat areas to resource-dependent uses, as is required by the 
Coastal Act for ESHA, and which would prohibit the bridges altogether. Rather, it allows both resource-dependent uses as well as uses 
that wont have a significant adverse impact on such habitats. 
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way, and thus the bridges are not allowed under the LCP in this case.10 The utilities are not explicitly 
called out as an allowed use in the riparian corridor, and are not allowed in that respect in any case. 
Thus, the proposed project is inconsistent with the LCP’s riparian corridor allowed use policies. 
 
In terms of the riparian corridor and sensitive habitat buffer areas, as indicated above the proposed 
project includes roads, utilities, and residential development envelopes in both the riparian corridor 
buffer and the sensitive habitat buffer areas (see Exhibit 8). With respect to the sensitive habitat 
buffer area, the LCP does not explicitly identify allowed uses, rather it is predicated on ensuring that 
development be sited and designed to prevent impacts that could significantly degrade the habitat, 
and requires all uses to maintain the biologic productivity of the habitat area (LCP Policy 3.4). 
Again, as with the bridge development, Dr. Dixon indicates that the road and utilities in the sensitive 
habitat buffer area may lead to increased noise, lights, and activities in these areas, but not to such a 
degree as to significantly degrade the habitat beyond the existing baseline present currently, and 
these portions of the project are not inconsistent with the LCP’s sensitive habitat buffering policies. 
However, the same cannot be said for the future residential development facilitated by the 
subdivision and residential development envelopes. The introduction of residential noise, lights, and 
activities (including in terms of pets, etc.) within and adjacent to these buffers is problematic, and 
could lead to degradation of the sensitive habitat area if not properly designed, constrained, and 
restricted. The proposed project does not provide any explicit parameters in this regard, and a finding 
of LCP consistency with LCP Policy 3.3 for the residential development envelopes cannot be made 
in this case. 
 
With respect to the riparian corridor buffer areas, the LCP identifies allowed uses and performance 
standards for such buffer areas (LCP Policies 3.12 and 3.13). However, roads,11 utilities, and 
residential development envelopes are not allowed. In fact, LCP Policy 3.12 expressly prohibits new 
parcels with building sites in the buffer area if not created in compliance with Policies 3.3, 3.4, and 
3.5, and the project is not consistent with these policies, as described above. As a result, the proposed 
project is inconsistent with the riparian corridor buffer requirements of the LCP.   
 
For the above reasons the project is inconsistent with several LCP policies as shown above and must 
be denied. There may be project alternatives that could lead to development that would not impact 
the sensitive habitat/riparian corridor area and the required buffers inconsistent with the LCP, but 
such project would need to be significantly redesigned from that that is proposed, and it would be 
required to meet all of the LCP policies designed to protect the sensitive habitats and riparian 
corridors associated with Pullman Ditch. Thus, the project as proposed will adversely impact both 
sensitive habitats and riparian corridors at the site, and it is inconsistent with the biological resource 
protection policies of the LCP. Therefore, the project is inconsistent with the LCP and must be 
denied. 
 

                                                 
10 Even if it weren’t feasible and practicable, another feasible alternative to constructing two bridge crossing in the riparian 
corridor/sensitive habitat area would be to reduce or redesign the project to provide access from one bridge crossing, as opposed to 
two. Thus, two bridge crossings would be inconsistent with the allowed use provisions in the riparian corridor in such a scenario as 
well.  
 

11 Note that the LCP Policy 3.9 description speaks to allowing “improvement, repair or maintenance of roadways and road crossings” 
where there no other feasible practicable alternatives, but this applies to existing roads, and not new roads. It also requires an 
infeasibility and impracticable finding, which does not appear possible to make here given the exiting use of access from Highway 
One in this case.  
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2. Land Use 

Applicable LCP Policies 
The City’s LCP LUP designates the project site as Planned Development (PD) and is located in the 
LCP’s Planned Unit Development (PUD) Zoning District. The ‘City of Naples’ subdivision shares a 
boundary with and is located to the north of the project site. It is currently developed with residences 
and streets (zoned R-1). The southern boundary of the project site is located along the northern most 
limit of the paper subdivision known as ‘Surf Beach/Dunes Beach’. Thus, the approved project site 
lies between the two subdivisions. According to the certified LUP zoning map, the entire ‘Surf 
Beach/Dunes Beach’ subdivision and the proposed project site are combined in an area that is zoned 
PUD (see Exhibit 1).  
 
The City’s LCP provides guidelines regarding development in PUD zoned areas, and specific 
requirements as affect the proposed project site, as follows: 
 

9.3.3 Surf Beach/Dunes Beach 
The Surf Beach/Dunes Beach areas is a partially undeveloped area totaling about 50 acres, 
bisected by Young Avenue and bounded by Half Moon State Beach on the west and south, 
Highway 1 on the east, and the partially developed City of Naples subdivision on the north. The 
old unimproved Surf Beach subdivision situated to the north of Young Avenue. Young Avenue is a 
primary access route to the State Beach. The area south of Young Avenue is used primarily for 
stabling and rental of horses and horseback riding until now. Occasional farming occurs, either 
informally or under short term rental agreements. The tract north of Young Avenue is currently 
zoned for single-family development on 6,000 square foot lots, with a theoretical development 
potential for 91 units. South of Young Avenue, the theoretical development potential is for about 
150 units. Dunes State Beach access via Young Avenue, is heavily used and horseback riding is a 
high activity use originating from Friendly Acres Stables. 

In addition to conditions described in 9.3.2 (Policies 9-8 to 9-14: see below), development of the 
Surf Beach/Dunes Beach areas shall be subject to the following conditions: 

(a) A specific plan shall be prepared for the entire area which incorporates all of the conditions 
listed below and conform to all other policies of the Land Use Plan. The specific plan shall show 
the locations of roads and structures, and indicate the amount and location of open spaces, 
public recreation, and commercial recreation. The specific plan shall be subject to 
environmental review under City CEQA guidelines. 

The specific plan and accompanying environmental documents shall be submitted to the 
Planning Commission, who may recommend additional conditions for development of the site. 
The Planning Commission may reduce the allowable density if it is determined that Highway 1 
and access routes to the beach are inadequate to accommodate the amount of proposed 
residential development in addition to the public and commercial recreation. In adopting the 
specific plan, the Planning Commission shall specify the number and type of housing units and 
open space requirements for each of the parcel which are under separate ownership or for each 
group of parcel which is to be developed as a unit. 

(b) A maximum of 150 residential units may be developed on the site. 
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(c) As a condition of approval, a right-of way of at least 25 feet in width in addition to the 
existing Young Avenue right-of-way shall be dedicated to the State Department of Parks and 
Recreation. A pedestrian and bicycle trail shall be constructed along such right-of-way from 
Highway 1 to the State Beach property line, in accordance with standards to be established by 
the City and State. 

(d) As a condition of approval, structures shall be clustered, maintained low in height, or 
constructed at low elevations to the maximum extent feasible and specific view corridors shall be 
established (including the Young Avenue right-of-way) and protected by easements so as to 
maintain views of the ocean from Highway 1. 

(e) At least 20 acres of the site, preferably south of Young Avenue, shall be reserved for future 
commercial recreation or visitor-serving development, with potential access from Young Avenue 
or Highway 1 or both, but such development shall not occur until the City has determined that 
there is a need for such use.  

(f) At least the same amount of land now devoted to horse stabling, rentals, training, and riding 
shall be maintained in such use or for other recreational purpose. 

(g) Suitable landscaping, fencing, and other means shall be used to ensure that direct pedestrian 
access to the State Beach property is controlled and limited from the new residential 
development and that an adequate buffer is provided between the Young Avenue right-of-way 
and residential use. 

(h) Vehicular access from residential development to Young Avenue shall be limited to protect 
beach access and no more than one opening onto Highway 1 north and south of Young Avenue 
shall be permitted to provide access to residential development; a frontage road may be required 
along Highway 1 to assure that residential traffic does not congest Highway 1. 

Policy 9.8 

The entire site shall be planned as a unit. Preparation of specific plans (Government Code 
Section 65450) may be required for one or more separate ownerships, individually or 
collectively, when parcels comprising a site designated Planned Development (PD) are in 
separate ownerships. 

Land Use Analysis 
The City’s LCP zoning map identifies the project as located in an area for Planned Unit 
Development (PUD). Per LCP subsection 9.3.3, the project site is part of the area that makes up the 
“Surf Beach/Dunes Beach areas”, including as evidenced by the LCP language identifying the 
northern boundary of this area as the City of Naples subdivision, which is the area immediately north 
of the project site. The LCP requires that a “specific plan shall be prepared for the entire area” and 
that it “shall be planned as a unit”, whether by the City and/or by all of the collective owners coming 
together to help prepare a specific plan for the area. The LCP incudes explicit guidance on what such 
a specific plan for this area must accomplish, including that a certain number of lots must be 
consolidated and retired, areas of development must be clustered, and open space and sensitive 
resources must be protected. This policy ensures that any proposed development in this area 
incorporates the design concepts and meets specific goals related to protection of coastal resources 
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including scenic qualities, sensitive habitat areas, and prime agricultural lands as well as ensuring the 
avoidance of siting structures in hazardous areas, and allowing for the provision of public open space 
and beach access. 
 
LCP subsection 9.3.3 describes the potential for development in this PUD area. The area to the north 
of Young Avenue is allocated a total of 91 residential units, based on a zoning designation that 
allows 6,000 square-foot lots; the area to the south of Young Ave is allocated a total of 150 units 
with 7,500 square-foot lots. However, in an effort to avoid this level of intensity and pattern, the LCP 
describes the appropriate development potential for the entire subdivision tract and PUD area, and 
allows for the maximum development of 150 residential units as part of any future planned 
development. In order to address future development, Policy 9-8 states that the entire site located in 
the PUD district “shall be planned as a unit” and requires the “preparation of a specific plan” prior to 
any approval for development. Therefore, any proposed development within the PUD area, which 
includes the project site and the ‘Surf Beach/ Dunes Beach’ subdivision, is subject to the specific 
plan requirements and related Planned Development (PD) requirements (9.3.2).   
 
A specific plan for the entire area has not been prepared or approved, and therefore, the proposed 
development cannot be approved consistent with the LCP. Therefore, the Commission finds the 
project is inconsistent with the LCP’s Specific Plan requirements that apply to the overall PUD area 
of which the project is a part. Thus, the proposed project is not approvable under the LCP, and must 
be denied. 
 
3. De Novo Review Conclusion 
The proposed project is inconsistent with LCP requirements related to biological resources. 
Therefore, the Commission must deny the proposed project. As stated above, some of the project’s 
biological resource inconsistencies could likely be addressed by changes in the project development 
proposal and the imposition of conditions. Project denial does not preclude the Applicants from 
applying for a project that addresses site constraints and is supported by the information necessary to 
fully evaluate the project’s conformity with the LCP. For example, the project could be redesigned 
so that necessary roads are located outside of biological resource areas and parameters for residential 
development appropriately developed and applied. In addition, the Applicant could work with the 
City to address the LUP’s existing requirement for Specific Plan for the entire PUD area, either 
through development of the required Plan, or through amendments to the LUP to modify this 
requirement. 

Thus, denial of this project is not a final adjudication of the potential for development on this site, 
but is instead a finding that the project as proposed is inconsistent with the LCP and cannot be 
approved.  
 
G. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
Public Resources Code (CEQA) Section 21080(b)(5) and Sections 15270(a) and 15042 (CEQA 
Guidelines) of Title 14 of the California Code of Regulations (14 CCR) state in applicable parts:  

CEQA Guidelines (14 CCR) Section 15042. Authority to Disapprove Projects. [Relevant 
Portion.] A public agency may disapprove a project if necessary in order to avoid one or more 
significant effects on the environment that would occur if the project were approved as proposed.  
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Public Resources Code (CEQA) Section 21080(b)(5). Division Application and 
Nonapplication. …(b) This division does not apply to any of the following activities: …(5) 
Projects which a public agency rejects or disapproves.  

Public Resources Code (CEQA) Section 21080.5(d)(2)(A). Require that an activity will not be 
approved or adopted as proposed if there are feasible alternatives or feasible mitigation 
measures available which would substantially lessen any significant adverse effect which the 
activity may have on the environment.  

CEQA Guidelines (14 CCR) Section 15270(a). Projects Which are Disapproved. (a) CEQA 
does not apply to projects which a public agency rejects or disapproves.  

Section 13096 (14 CCR) requires that a specific finding be made in conjunction with CDP 
applications about the consistency of the application with any applicable requirements of CEQA. 
This staff report has discussed the relevant coastal resource issues with the proposal. All above LCP 
conformity findings are incorporated herein in their entirety by reference. As detailed in the findings 
above, the proposed project would have significant adverse effects on the environment as that term is 
understood in a CEQA context.  

Pursuant to CEQA Guidelines (14 CCR) Section 15042 “a public agency may disapprove a project if 
necessary in order to avoid one or more significant effects on the environment that would occur if the 
project were approved as proposed.” Section 21080(b)(5) of the CEQA, as implemented by section 
15270 of the CEQA Guidelines, provides that CEQA does not apply to projects which a public 
agency rejects or disapproves. Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development 
from being approved if there are feasible alternatives or feasible mitigation measures available which 
would substantially lessen any significant adverse effect which the activity may have on the 
environment.  

The Commission finds that denial, for the reasons stated in these findings, is necessary to avoid the 
significant effects on coastal resources that would occur if the project were approved as proposed 
and is necessary because there are feasible alternatives and mitigation measures available which 
would substantially lessen any significant adverse effect the project may have on the environment. 
Accordingly, the Commission’s denial of this project represents an action to which CEQA, and all 
requirements contained therein that might otherwise apply to regulatory actions by the Commission, 
does not apply. 

 
 

Appendix A - Substantive File Documents 
1. City of Half Moon Bay certified Local Coastal Program (LCP) 

2. Administrative File Record for City of Half Moon Bay CDP Application Number PDP-009-
10, received May 11, 2012 

3. North Cabrillo Highway Subdivision Project, Draft Initial Study for City of Half Moon Bay, 
WRA Environmental Consultants, dated May 2011 

4. North Cabrillo Highway Subdivision Project, Recirculated Initial Study, WRA Environmental 
Consultants, dated October 2011 
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5. North Cabrillo Highway Subdivision Biological Resource Assessment, Half Moon Bay, 
California, dated January 2010 

6. Modified Phase I Environmental Site Assessment, ENGEO Inc. (Project No. 8970.000.000) 
dated August 3, 2011  

7. Preliminary Hydrology Report, prepared by Michael D. Ashley, February 2010 

8. Geology/Soils Study Report, Sigma Prime Geosciences, Inc., dated May 26, 2010 
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