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SUMMARY OF STAFF RECOMMENDATION

On May 14, 2014, the Commission, determined that a substantial issue exists with the City’s approval of
the local coastal development permit for the proposed vacation of the seaward portion of the Scenic
Drive public right-of-way, including an approximately 18-foot wide public access easement over the
paved portion of the right-of-way, and to transfer ownership of the right-of-way to the adjacent property
owners via lot line adjustments (City of Dana Point Local Coastal Development Permit No. 11-0018).
The primary ground for the appeal was that the proposed project contradicts explicit provisions of the
City’s certified Local Coastal Program (LCP). Furthermore the proposed project would adversely affect
public access to the coast by changing the use of the road from public use to private use.

Staff recommends that the Commission, after a de novo public hearing, deny the coastal development
permit application. Not only does the proposed vacation contradict the certified LCP, but Scenic Drive is
currently the first public road, and only road, fronting the sea in this location. Denying the proposed
vacation would preserve the public’s right of access to this road as required by the City’s certified LCP
and the public access policies of Sections 30212(c) and 30214(b) in Chapter Three of the Coastal Act.
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Section 4.6.E (page 4-58) of the certified Headlands Development Conservation Plan (HDCP), which is
part of the certified LCP, states in part that “Scenic Drive, currently consisting of a 60° right-of-way,
will terminate in a cul-de-sac just east of the existing, single family residential enclave. That portion of
Scenic Drive that fronts the existing single family residential enclave will be vacated and added to the
Headlands Conservation Park, creating a 30’ right-of-way servicing the residential enclave.” In the
event that the City wishes to vacate any portion of the Scenic Drive right-of-way, the policy explicitly
requires that the vacated area be added to the Headlands Conservation Park, not to the private properties
that abut it.

The City and the property owners believe the text in Section 4.6.E is incorrect and not consistent with
the City’s intent for build-out of development in this area. However, the text in section 4.6.E was
certified by the Coastal Commission, and is therefore the correct standard, and the City’s approval of
Local CDP No. 11-0018 was done so based on incorrect assumptions. The public access policies of the
Coastal Act preserve the public’s right to use existing public rights-of-way, and prevent such rights to
access the coast to be adversely affected by turning over such accessways to private property owners.

The portion of Scenic Drive proposed to be vacated offers expansive coastal and bluff top views to the
public. Additionally, the City’s certified LCP calls for a continuous bluff top walk way to be completed
along the Headlands at a future date. The views available to the public from the right-of-way are similar
to those offered in the adjacent conservation park, however, the conservation park is not able to
accommodate those with limited physical abilities and restricts the hours that it is open to the public in
order to protect the sensitive resources in the park. The vacation and privatization of this public right-of-
way will unduly compromise the public’s ability to freely access the shoreline views available from the

Dana Point Headlands. Furthermore, any future attempts to complete a continuous bluff top trail system,
could be stifled.

The proposed vacation must be denied in order to be in conformance with the City’s certified LCP and
to avoid the adverse public access impacts of the proposed vacation. The motion to carry out the staff
recommendation is on Page Four of this report.
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I. MOTION AND RESOLUTION

Motion: I move that the Commission approve Coastal Development Permit No.A-5-DPT-
14-0018 for the development proposed by the applicant.

STAFF RECOMMENDATION OF DENIAL

Staff recommends a NO vote. Failure of this motion will result in denial of the CDP and adoption of
the following resolution and findings. The motion passes only by affirmative vote of a majority of
the Commission present.

RESOLUTION TO DENY THE PERMIT

The Commission hereby denies a coastal development permit for the proposed development and
adopts the findings set forth below on the grounds that the development will not be in conformity
with the City of Dana Point Local Coastal Program policies and the access and recreation
policies of Chapter 3 of the Coastal Act. Approval of the permit would not comply with the
California Environmental Quality Act because there are feasible mitigation measures and/or
alternatives that could be incorporated that would substantially lessen the significant adverse
impacts of the development on the environment.
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II. FINDINGS AND DECLARATIONS

A. Project Description

On March 18, 2014, the City of Dana Point approved Local Coastal Development Permit No. 11-0018
authorizing the vacation of the seaward portion of Scenic Drive that sits atop the Dana Point Headlands
between an approximately 60-acre open space nature preserve (Headlands Conservation Park) and three
private single-family homes (EXHIBIT #2). The City’s approval includes a requirement to record a
public access easement over the entire, approximately 18-foot wide, paved portion of the vacated right-
of-way.

The proposed vacation would relieve ownership of a public right-of-way from the City and grant it to
the three adjacent private property owners via lot line adjustments with the condition that the property
owners would maintain a non-vehicular public accessway over the paved portion of the right-of-way on
an undetermined time restricted basis. (EXHIBITS #7 & #8).

The 340-foot long public right-of-way proposed to be vacated is about 60 feet wide — except for the
westerly most approximately 90 feet where it is 30 feet wide and at the east end where the width tapers
down slightly. The right-of-way extends westward approximately 80 feet past the paved portion of the
road into the adjacent nature preserve (Headlands Conservation Park), which is immediately north and
west of the site. The open space nature preserve is separated from the right-of-way by a fence and
contains environmentally sensitive habitat area (ESHA), as well as a public trail system and an
interpretive center with parking.

South of the public right-of-way are four privately owned parcels developed with three bluff-top single-
family homes (EXHIBITS #2 & #11). The City’s LCP calls for public dedications on the seaward side
of the homes intended to be developed as a public bluff-top walk way at a future date. To date, only the
western most property has recorded an irrevocable offer to dedicate for the public accessway described
in the City’s LCP. It is unknown if the City accepted it. East (inland) of the segment of the public right-
of-way that is proposed to be vacated is the continuation of Scenic Drive, which is to remain public. Part
of the public right-of-way is developed with a paved roadway that provides non-vehicular public access
along the road and vehicular access to the residences. Until recently, a portion of the right-of-way
contained some paved and unpaved area that was open to vehicles and used by the public for parking.
“No Parking” signs have been posted along the street without a coastal development permit. Significant
views of the nature preserve and the ocean beyond are available down the roadway and from almost all
points within the public right-of-way.

B. Public Access and Visual resources

The portion of Scenic Drive proposed to be vacated and privatized is located seaward of the first
public road. The vacation would change the use of the road from public use to private use and
would no longer allow the public to freely access that portion of the road. A representative of the
property owners has stated that the road would be available to the public on an undetermined time
restricted basis as a result of an easement that would be granted once the proposed vacation
removes the road from public ownership.

As a de novo permit matter, the standard of review for the proposed development is the City of Dana
Point certified LCP. Since the proposed project is located between the first public road and the sea, the
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proposed development must also conform with the public access and recreation policies of Chapter 3 of
the Coastal Act.

Dana Point is a shoreline community in southern Orange County that incorporated as a City in
1989. On September 13, 1989, the Commission approved the City's post-incorporation LCP. The
City’s LCP is comprised of a variety of planning documents. At the subject site, the applicable
documents are the 1986 Dana Point Specific Plan LCP, which applies to the southerly half of the
subject road and the adjacent residential parcels; and the remainder half of the site would be
regulated by the City’s 1996 Zoning Code and the Land Use Element, Urban Design Element, and
Conservation/Open Space Element of the City’s General Plan, and the Headlands Development
Conservation Plan (HDCP).

Certified Local Coastal Program (LCP) Policies
Policies of the Dana Point Specific Plan, Local Coastal Program:
Headlands Conservation Development Plan Section 4.6.E

“Scenic Drive, currently consisting of a 60’ right-of-way, will terminate in a cul-de-sac just
east of the existing, single family residential enclave. That portion of Scenic Drive that
fronts the existing single family residential enclave will be vacated and added to the
Headlands Conservation Park, creating a 30° right-of-way servicing the residential
enclave.”

Section II.B.5 (Scenic Resources), introductory narrative:

“Scenic resources of Dana Point include vistas and panoramas of the Pacific Ocean, the
Dana Point Harbor, distant views as far as the Palos Verdes Peninsula to the north, La
Jolla to the south, and Catalina Island to the west...”

Section II.B.5 (Scenic Resources), Policy 28.b.1-3

1. The bluff top walk should connect to the regional trail entering the Dana Point Headlands
from Laguna Niguel.

2. The bluff top walk should connect to Doheny State Park, a regional recreation area.

3. The bluff top walk should link to the proposed open space proposals in the Dana Point
Headlands southwest of Cove Road; the Lantern Bay Lookout Park,; and the existing and
proposed lookout points.

Section I1.C.3 (Parking)

Adequate parking shall be provided in close proximity to each recreation and visitor-serving

facility.
Section I1.D.7 (Access Policies)

When publicly owned rights-of-way exist the feasibility of using them for pedestrian access
should be explored.

A bluff top public walkway will be provided, and integrated with future land uses.
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For all proposed development which lies between Pacific Coast Highway and the shoreline,
public access to the shoreline and coast will be provided....for all development proposed
along the shoreline bluff top, a lateral easement will be irrevocably offered for dedication to
a public agency...

Policies of the General Plan/Land Use Plan

LUE Policy 3.10: Consider designating vacated street rights-of-way for Recreation/Open
Space use. Any public rights-of-way which lead to navigable waters shall not be vacated,
and may be used for public recreation/open space or public pedestrian purposes if not

needed for vehicular traffic. (Coastal Act/30210-212, 30213)

LUE Policy 4.3: Public access, which shall be conspicuously posted, and public
recreational opportunities, shall be provided to the maximum extent feasible for all the
people to the coastal zone area and shoreline consistent with public safety needs and the

need to protect public rights, rights of private property owners, and natural resource areas
from overuse. (Coastal Act/30210)

LUE Policy 5.2: To protect the County’s visual amenities and historical values through the
permanent preservation of scenic areas as open spaces. (Coastal Act/30210-212, 30213,
30251)

LUE Policy 5.3: Public ownership of notable landmarks, geologic features and vista sites
should be achieved through the selection of park sites, institutional grounds, etc., whenever
possible. (Coastal Act/30251)

LUE Policy 5.6: Use of the Land Conservation Act, scenic easements or open space
easements should be pursued to preserve scenic areas or vista sites. (Coastal Act/ 30251)

LUE Policy 5.7: To determine requirements, plan or assist in the planning for, and assume
management responsibility when appropriate for open space areas used for outdoor
recreation, including but not limited to, areas of outstanding scenic, historic and cultural
value; areas particularly suited for park and recreation purposes, including access to
lakeshores, beaches, and rivers and streams; and areas which serve as links between major
recreation and open space reservations, including utility easements, greenbelts, banks of
rivers and streams, trails and scenic highway corridors. (Coastal Act/ 30210-212, 30213,
30221, 30251)

LUE Policy 5.13: Create new public view and coastal access opportunities by establishing
additional public shoreline access, an integrated, on-site public trail system, and coastal
recreational facilities. (Coastal Act/30212, 30222, 30251)

LUE Policy 5.14: Develop pedestrian, bicycle and visual linkages between public spaces,
the shoreline and the bluffs. (Coastal Act/30210, 30212)

UDE Policy 1.4: Preserve public views from streets and public places. (Coastal Act/30251)
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COSE Policy 6.4: Preserve and protect the scenic and visual quality of the coastal areas as
a resource of public importance as depicted in Figure COS-5, "Scenic Overlooks from
Public Lands", of this Element. Permitted development shall be sited and designed to
protect public views from identified scenic overlooks on public lands to and along the ocean
and scenic coastal areas, to minimize the alteration of natural land forms, to be visually
compatible with the character of surrounding areas, and, where feasible, to restore and
enhance visual quality in visually degraded areas. (Coastal Act/30251)

COSE Policy 7.3: Preserve public and private open space lands for active and passive
recreational opportunities. (Coastal Act/30213)

...Prohibit new development that significantly degrades public views to and along the
coastline including, but not limited to, existing, enhanced or created views from the Hilltop
park and greenbelt linkage, the Strand Vista Park, the Dana Point Promontory/Headlands
Conservation Park and Harbor Point. (Coastal Act/30251)

LUE, Goal 5, Policy 5.6: Require that a continuous scenic walkway or trail system be
integrated into the development and conservation plan for the Headlands and that it provide
connection points to off-site, existing or proposed walkways/trails, including integration
with the California Coastal Trail. The alignment of the walkway and trail system shall be
consistent with their depiction on Figure COS-4, Figure COS-5, and Figure COS-5a in the
Conservation Open Space Element. (Coastal Act/30210, 30212)

LUE, Goal 5, Policy 5.23: Off-street parking shall be provided for all new residential and
commercial development in accordance with the ordinances contained in the LCP to assure
there is adequate public access to coastal resources. A modification in the minimum
quantity of parking stalls required through the variance process shall not be approved.
Valet parking shall not be implemented as a means to reduce the minimum quantity of
parking stalls required to serve the development. Provide on-street and off-street public
parking facilities strategically distributed to maximize public use and adequately sized to
meet the needs of the public for access to areas designated for public recreation and public
open space uses at the Headlands, as measured by the standards set forth in the City
regulations. Where existing adjacent public parking facilities are presently underutilized
and those facilities are also anticipated to be underutilized by projected future parking
demand, use those existing adjacent public parking facilities, where feasible, to serve the
needs of the public for access to areas designated for recreation and public open space uses
at the Headlands. (Coastal Act/30212.5, 30252)

LUE, Goal 5, New Policy: The implementation of restrictions on public parking along Selva
Road, Street of the Green Lantern, and Scenic Drive that would impede or restrict public
access to beaches, trails or parklands, (including, but not limited to, the posting of “no
parking” signs, red curbing, physical barriers, and preferential parking programs) shall be
prohibited except where such restrictions are needed to protect public safety and where no
other feasible alternative exists to provide public safety. Where feasible, an equivalent
number of public parking spaces shall be provided nearby as mitigation for impacts to
coastal access and recreation.
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Coastal Act Policies

The proposed project, which is located between the first public road and the sea, must also conform with
the following public access and recreation policies of the Coastal Act.

Section 30210 of the Coastal Act states:

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall
be provided for all the people consistent with public safety needs and the need to protect
public rights, rights of private property owners, and natural resource areas from overuse.

Section 30211 of the Coastal Act states:

Development shall not interfere with the public's right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand
and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30213 of the Coastal Act states:

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided. Developments providing public recreational opportunities are preferred.

Section 30221 of the Coastal Act states:

Oceanfront land suitable for recreational use shall be protected for recreational use and
development unless present and foreseeable future demand for public or commercial
recreational activities that could be accommodated on the property is already adequately
provided for in the area.

Section 30223 of the Coastal Act states:

Upland areas necessary to support coastal recreational uses shall be reserved for such uses,
where feasible.

Sections 30212(c) and 30214(b) of the Coastal Act state, respectively:

“Nothing in this division shall restrict public access nor shall it excuse the performance of
duties and responsibilities of public agencies which are required by Sections 66478.1 to
66478.14, inclusive, of the Government Code and by Section 4 Article X of the California
Constitution.”

“It is the intent of the Legislature that the public access policies of this article be carried out
in a reasonable manner that considers the equities and that balances the rights of the
individual property owner with the public’s constitutional right of access pursuant to
Section 4 of Article X of the California Constitution. Nothing in this section or any
amendment thereto shall be construed as a limitation on the rights guaranteed to the public
under Section 4 of Article X of the California Constitution.”
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Maintaining this part of Scenic Drive as a public road does not place any undue burdens on the
adjacent property owners. The property owners can continue to use the road to easily access their
driveways. Vacating this road and conceding the property rights to the adjacent private property
owners would, however, be inconsistent with public access and recreation policies in Chapter 3 of
the Coastal Act and those in the LCP

The certified Headlands Development Conservation Plan (HDCP) (a part of the City’s Local
Coastal Program) contains language that would permit the vacation of the right-of-way, adding the
area to the Headlands Conservation Park and creating a 30-foot wide right-of-way to allow the
residents to access their driveways. The southerly 30 feet of the right-of-way is to remain a public
street (although the adjacent landowners are to maintain landscaping) under the plan and will
continue to provide public access and shoreline views. Instead of following the policy set forth in
the HDCP, the City approved the vacation of the entire segment of the public right-of-way to the
private residences with the paved portion subject to an easement allowing public non-vehicular
access on an undetermined time-restricted basis. Currently, there are no such time restrictions on
this right-of-way and imposing such would have the effect of reducing public access opportunities
at the site. While a public access easement is an important measure, the requirement of such
easement does not override the obligation to comply with the LCP. Furthermore, the use of the
street for public parking, which supports public access, would also be prohibited with the proposed
vacation.

The applicants contend that the HDCP was certified with an error in the description of how the
contested portion of Scenic Drive is to be allocated. City staff believes that “[u]pon examining the
various changes that occurred to this part of the HDCP as reflected in Figure 4.4.2, it is [City]
Staff’s belief that a small amount of text in the final HDCP was inadvertently left unchanged and
failed to reflect the approved/required changes. More specifically, the text on page 4-58 still reflects
what was envisioned for this area at the time the City approved the HDCP, not what was required
pursuant to the final certified HDCP.” (EXHIBITS #10 & #11)

The figures that the City is referring to can be found in EXHIBITS #10 & #11 of this report.
EXHIBIT A (EXHIBIT #10) is an early draft of the Headlands Conservation Park Conceptual Plan
and was not certified. It shows Scenic Drive converging in a cul-de-sac northeast of the residential
enclave. North of the cul-de-sac, is the parking lot, the trailhead and the Interpretive Center. The
Interpretive Center sits east of the parking lot and the trailhead is shown directly west of the parking
lot. There are other developments shown in the figure that were eventually removed or changed
from the plan. EXHIBIT B (EXHIBIT #11), which was certified as part of the HDCP, also shows
Scenic Drive converging in a cul-de-sac. The configuration of the parking lot, Interpretive Center
and trailhead were changed. The Interpretive Center was moved from the east side of the parking lot
to the west side of the parking lot; the foot print of the parking lot was straightened out and slightly
reduced; the trailhead was moved further west of the parking lot to the northwest corner of the right-
of-way at the boundary of the conservation park and the right-of way; and a trail leading from the
Interpretive Center to the trailhead, along the northern boundary of the right-of-way, was added.
This is the development configuration that exists today.

In a letter to The Community Development Director of The City of Dana Point dated February 10,
2014, Mr. Mark Maguire, an attorney for the residents, whose property fronts the contested portion
of Scenic Drive, stated that EXHIBIT A of Figure 4.4.2 (EXHIBIT#10) of the Headlands

Conservation Park Conceptual Plan, “shows that Scenic Drive was always designed to terminate in
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a cul-de-sac east of the residential enclave.” That exhibit was part of the original proposal for
developing Headlands Conservation Park by the City of Dana Point. The exhibit shows that there is
a cul-de-sac at the top of Scenic Drive, it also shows Scenic Drive continuing to the west of the cul-
de-sac. Additionally, the applicants believe that the change in the location of the Interpretative
Center from one side of the parking lot to the other and the change in the location of the start of the
trailhead provide further evidence that the text was not properly updated.

The exhibit that was approved as Figure 4.4.2 (EXHIBIT #11) shows the development of the
Interpretive Center, the trailhead, the parking lot and the Scenic Drive right-of-way fronting the
residences exactly how it took place. The text that supports the figure (EXHIBIT #4), does indicate
that Scenic Drive will terminate at the cul-de-sac east of the residential enclave. It also describes the
vacation of the westerly portion of Scenic Drive (fronting the residences) and its intent to be
absorbed into the Headlands Conservation Park. There is no indication in the text or either of the
figures that shows that the vacated right-of-way should be absorbed into the private residential
parcels.

The City’s analysis concluded that the details outlined in the HDCP regarding this segment of
Scenic Drive are inconsistent with the intent of the proposed vacation. Given the alleged text errors
in the HDCP, the City reasoned that vacating the right-of-way could be found consistent with the
HDCP so long as public access issues were addressed. The City determined that reservation of a
non-vehicular public access easement would be adequate to protect the public’s right to access the
area. In fact, the text in Section 4.6.E that was certified by the Coastal Commission is correct, and
the City’s approval of Local Coastal Development Permit 11-008 was done so based on incorrect
assumptions. LCPs and LUPs go through several changes before they are certified by the Coastal
Commission. Comparing an exhibit of a plan that was not certified to what was certified by the
Coastal Commission is not necessarily an appropriate metric to measure intent. Regardless of their
argument, a change in the locations of the Interpretative Center and start of the trail has no bearing
on the intent of the road vacation.

In any case, if the City believes that there are typos or inconsistencies in the HDCP, the City should
propose to address those issues through an LCP amendment. Additionally, the allowances and
restrictions to be contained in the non-vehicular public access easement were not clearly identified
in the City’s action in approving the local CDP. The details (i.e. allowances and restrictions) of an
easement are extremely important to ensure that maximum public access and recreational
opportunities that currently exist at the site are adequately protected. The Commission cannot find
that the proposed easement adequately protects public access without clear definitions of what is
allowed or not allowed in the easement area. Thus, the proposed vacation is not consistent with the
public access protection policies of the certified LCP (e.g. Land Use Element policies 5.2, 5.3, 5.6,
5.7,5.13, 5.14) or Chapter 3 of the Coastal Act (e.g. Sections 30210, 30212, 30121 and 30213).

The portion of Scenic Drive in question does not only serve the residential enclave, it also serves as
public access to the scenic views and has potential to provide access to future public trails within
the headlands area and along the coast. The proposed vacation is not in conformity with the City’s
LCP or the Coastal Act because it limits public access and could restrict future public recreation
opportunities to the nearby coastal trails and coastal trails that have yet to be complete, including a
bluff-top walk way.
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The proposed project has the potential to disrupt expansive public views. The public views afforded by
this right-of-way include expansive panoramas of the ocean and nature preserve. Furthermore, there are
feasible opportunities along the portion of Scenic Drive that is proposed to be vacated to provide
formalized and valuable public viewpoints developed with seating. Although there are public access
and view opportunities from the adjacent Headlands Conservation Park, those opportunities do not
accommodate people with physical limitations and are time-restricted in order to protect the sensitive
resources in the park. Parking and a viewpoint at Scenic Drive would provide a readily available
alternative to enjoy views similar to those available within the park for people of varying physical
abilities.

Scenic areas and vista points are designated as protected and sought after resources in the City’s
certified LUP (as noted above). Correspondingly, Section 30251 of the Coastal Act states in part
that “[t] he scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance...” Changing the use of this right-of-way from public to private
affords the potential to limit, obstruct and eliminate the public from appreciating the views offered
along the road by the legal interest to seek installation of landscaping and vehicular and pedestrian
gating that will create physical and visual barriers and result in the loss of access to the existing
informal viewpoint available from the westerly end of Scenic Drive (and views present all along the
segment of Scenic Drive proposed to be vacated). Furthermore, this portion of Scenic Drive serves
as an opportunity for those who do not have the physical capacity to access the trail system to enjoy
the sweeping seascapes and tranquil landscapes that they would otherwise be unable to admire from
within the confines of the preserve. Vacation of this segment of a public right-of-way to private
property owners would result in prohibiting public access to the scenic vista points along the right-
of-way, inconsistent with visual resource protection policies of the City’s LCP and the Coastal Act.

Thus, the proposed project is inconsistent with the view protection policies of the certified LCP.
Among those policies is Land Use Element Policy 5.1 which states the City shall “preserve the
opportunity of public views from the Headlands site to the coastal areas and harbor areas” and 5.3
which requires the City to, “[p]reserve natural open space in the Headlands area, especially along
the coastal bluffs, and provide open areas integrated throughout the development.”

Moreover, the proposed development is inconsistent with LCP policies that call for the vacation of
the public right-of-way in order to expand the adjacent nature preserve (Headlands Conservation
Park). Nothing in the LCP allows the City to vacate the public right-of-way and grant it to the
adjacent privately owned residential parcels

In sum, the proposed development is inconsistent with the certified LCP and the Chapter 3 access and
recreation policies of the Coastal Act. Therefore, for the foregoing reasons, staff recommends that the
Commission deny the proposed development.

C. Unpermitted Development

Development has occurred on the project site without the required coastal development permit. The
unpermitted development includes, but may not be limited to, placement of a chain-link fence across the
public right-of-way and posting of “No Parking” signs along the street, thus impeding public use of the
right-of-way. The unpermitted fence is a continuation of the fence that delineates the adjacent private
property. The fence may have been erected within the public right-of-way by the adjacent private



City of Dana Point
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property owner. The unpermitted fence is not proposed to be retained as part of the proposed project.
Therefore enforcement action will be considered in order to resolve this issue.

Although unpermitted development has taken place on the project site prior to Commission action on
this permit application, consideration of the application by the Commission is based solely upon the
policies contained in the certified LCP, where applicable, Chapter 3 policies of the Coastal Act.
Commission action on this permit application does not constitute a waiver of any legal action with
regard to the alleged violations nor does it constitute an admission as to the legality of any development
undertaken on the subject site without a coastal development permit.

Appendix A - Substantive File Documents
1. City of Dana Point certified Local Coastal Program (LCP), 12/10/1986.
2. City of Dana Point Headlands Conservation Development Plan (HDCP) 9/22/2004.
3. Coastal Development Permit No. A-5-DPT-14-0299 (City of Dana Point).

4. Local Coastal Development Permit No. 11-0018 (Property Owners at 34525 — 34551 Scenic Dr.,
Dana Point).

5. City of Dana Point Resolution 14-03-18-05 (Property Owners at 34525 — 34555 Scenic Dr., Dana
Point).

6. City of Dana Point Resolution 13-07-22-16 (City of Dana Point)
7. City of Dana Point Resolution 13-07-22-15 (City of Dana Point)
8. City of Dana Point Agenda Report, 3/18/2014

9. City of Dana Point Resolution 14-03-18-XX (Property Owners at 34525 — 34555 Scenic Drive,
Dana Point)

10.  City of Dana Point Planning Commission Agenda Report, 7/22/2013

11.  City of Dana Point Planning Commission Regular Meeting Minutes, 7/22/2013



West end of Scenic Drive, Dana Point and entrance to Headlands Conservation Park.



spugjpeal|
)




=
=]
a
=
c
o
)








































T LK
48 - Vemitler 57 Basnie Dy

strwet vacution, ;n.“’ 7 deeds anc suhesguent Lot Linae
Axiratriasie are adass’ o he Hewdlgnde Conesrvsiion Pg%k
grizing vegestians T thie i ey §78R o Teely S8 10 Batve as
2 'z mﬁ#@u;‘u:%v“ wuter eestweesn the vacwted slrest aat! the
Hgadwnds CSongsenveldon Perk ang dre Thoes [T residendsl

e il e ioe the aderstions of natuist
¢ resuh I e Aaks dom peelogle and srogional
P flagd ang Tive hameia i ’mmf e wlte has Yeer

\m £70 pRves 38 8 pune etwel The vacsfon of
wwm,,mw ﬁmﬁs EW‘; alm qm* m Lﬁm@

o

w;l;-ﬂrw wﬁi r‘*%
2T - e, »if restom sad
=T g S T : . am i et the
Fropoeet Lol kins A Jratverie sha guitealn desds would serve
ws 8 meens Yo mpenent e vacalion of %%m@ e, whlir wee
: @’*&*L‘&yu., ' et Guidelines 57 Oe
%@Bf‘“" As g rasuft of the Lot Ling ;m sEIsie end auiels v
aegsie, the Horeowners wauls plin Ll use of fe w.n”mg
spsat wrd e Dorder for Matura Lerds mﬁf'ﬁ;!ﬂ%ﬁ!ﬂ Wl @my
einfald praoes iy v«mfﬂ‘? ag e graiges'nner narticn of the Aghbof

v Ty ol T tng swest.  The ar messd Lot L’iw
Adivet *ﬁa*m & m ww' ﬂ-@‘i.  gasos wolld furtrer tre stated gosle
am SOCP wikth reapsct (2 the strest vasetion
¢ \».'.-Bw.*r'f!! Fnnarcere s e e 4T,

 paEing 8EE)
s M3 a.un;‘; el
v W
a1 the

fih'c:' Comsat
wchﬁu il fw:,, i
‘1‘5\|'“°§L u’-i J?”Fﬁ t”v























































] 40 1 A0V
qQl # LIGIH3

Q100 -h1 - L3-S~V
NOISSINIWO0I TYL1SY0D
(IDAH THL 40 LIVd SV CIILLIED LON) V LIGIHXA
NV1d NOLLVATISNOD ANV INTANJOTIAIAA
o SGANVIAVIH FH.L

<

TP FHADIA
NVYId T¥NLIAINOD Beyrey »arg
AVYd NOLLYAUASNOD SANVIQGVIH




1 40 | 3Ovd
il # LIgiHx3

@190—-hl - 1dQA-S-¥
NOISSINWO9J TY1SY03
(dDEH AHL 40 1AVd SV QAIALLIAD) 4 LIFIHXA

o o
— - - - gty T
ot - - e ‘.%\ ettt
S LY WA
AL L
-N.u.uv,. Lo S
b SN AR .
B R My R 2 -
f ot T \
g I R rgN
O o o T ST,
el ) e
i Y o.-\l” Sy, o

Body B NI W

P -....!I.Wwv.uu..dw.«o#..

: ST TR
-t Ve

T uUNol
NV1d TYALJAINOD

TWEIELY W L VAN W W A WAL A M SN PR P i R

NV NOLLYAYRSNOO ONV INTINIOTIARA




ey B 2014 12:137PM - 194874 U2BUB

APPEAL :##A-8-DPT-14-0018
i Lennie De Caro
Orange County resident

May 8, 2014 \/\/ lS e\

California Coastal Commission REC EHVE D

South Coast Ares Office South Coast Region
200 Oceangate, Buite 1000
Long Beach, CA 90802-4302 MAY 0 9 2014
(562) 590-5071
CALFORNIA
COASTAL COMMISSION

To whom it may concern,

I support the Commissioners appeal of the Dana Point City Council permit decision. My
main concern is the fact that the vacation of a portion of Scenic Drive is to be
incorporated into private ownership. Once the land is in private hands, you have
preciuded the option of extending this area for any future potential public accessways.
The public has had access, (both pedestrian & vehicular) to a portion of the potentially
vacated property. .

It appears to me that there was never an intention to allow private residences to obtain
title to this proposed vacaied area, Instead, the development agreement allowed for the
vacation of the northetly half of the right-of- way only if it were to become part of the
Headlands Conservation Park; the southern half of the tight-of-way was to remain a
public street that would continue to provide pedestrian access. ] can’t understand why the
vacation of the portion of Scenic Drive was considered as there doesn’t appear 1o be any
implicit decision to allow conversion to private ownership. Therefore, 1 submit that if or
until the Headlands Conservation Park requests vacating and adding the northerly portion
to their Park, I believe any consideration to consider vacating any portion of the Drive 10
be premature. Further, I don’t believe this property shiould ever be converted to private
ownership and I thereby support the Commissioner’s appeal. :

Regards,

~COASTAL COMMISSION
A-S- DPT -y~ cory
EXHBIT#____|2
PAGE__! __ OF_I_

Received  May-08-14 02:42pm From=-18482402608 To-California Coastal Pags 001
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MARK R. MCGUIRE 'RECEIVED
Attormey at Law South Coast Region
2311 Callc Las Palmas MAY 1 2 2014

San Clemente, California 52672
(949) 5841126 = (949) 4929290 (Fax)

Bl s @ron e COASTAL CORMISSION
FACSIMILE TRANSMISSION
THIS 1S PAGE 1 OF & PAGES. DATE: s/iz / i -
10: Mepbens & Conshe [Gwwsiw paxwo: [ 4 S"j Torf - 50
TO: FAX NO:
TO: FAX NO:
TO: FAX NO:
FROM: Mark B, MeGuire
SPECIAL NOTES:

y%é gfﬂ-wl‘—ﬁ-’& {df&& 7L° &Mfasfamm ]
P\e(fnlt; jLQ_ Mﬁ H‘{j&ug\& _:L_JE&-_‘&M i34 .

-4

IF YOU EXPERIENCE ANY DIFFICULTY IN RECEIVING THIS TRANSMISSION,
PLEASE CALL (949) 584-1126.

RN e

THE INFORMATION CONTAINED JN THIS FACSIMILE TRANSMISSION 13 ATTORNEY
PRIVILEGED AND CONFIDENTIAL INFORMATION [NTENDED ONLY FOR THE
REVIEW AND USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE
READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HERERY
NOTIFIED THAT ANY UNAUTHORIZED DISSEMINATION, DISTRIBUTION, USE OF.
COPYING OF THIS COMMUNICATION I8 STRICTLY PROHIBITED. IF YOU HAVE

RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIAT
BY THE TELEPHONE. THANK YOU. ' ATELY NOTIFY US

COASTAL COMMISSION
A-s-DPT- I4-00I¥
EXHIBIT #___/2

o
PAGE_l __.OF
Received May-12-14 0%:E8pm From-4158045400 : To-California Coastal Page 001
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Mark R. McGuire
ATTORNEY AT LAW
A Profeysional Comporarion
3311 Calle ;,as Pagggsn S
(949) 5%1?5??3433«492-9290 () RECE FVEDY
Email: mrmeguirelaw@nox. ne South Coast Regiux
May 12, 2014 MAY 1 2 2014
Californie Coastal Cormmission COASTAL COMMISSION

45 Fremont Street, Suite 3000
Ban Prancisco, CA 94105-2219

Re:  Apgenda ltém Wl3a—Appeal A-5-DPT-14-00018 (Substantial Isaue
Hearing)

Dear Chairman Kinsey and Members of the Commission:

The stafl report prepared for the Commissjon’s Substantial lssue Hearing on the City of Dana
Point’s vacation of street right-of-way is replate with factual errors. The Commission’s staff
does not have a clear understanding of the City’s action. An aceurate characterization of the
vacation, which includes reservation of a public access easement over the entire paved stroet
as well as the City's continued maintenance and operation of a public hiking trail alveady
constructed within the sireet right of way, would show that there are in fact no substasitial
issues on appeal.

it is extremely disappointing that the one paragraph “Summary of 8taff Recommendation”
wrongly asserts that the vacation “would nio Jonger allow the public to freely access that portion
of the road” bemg vacated when in fact there will be a permanent public access easetnent over
the road. Fajlure to mention that pedestrians and bicyclists will be able to fresly accass the
vacated street (only thoge in cars won’t) gives a false impression of the vacation.

Surprisingly, the staff report erroneously asserts that the Headlands Development and
Conservation Plan (the “HDCP”) does not call for Scenic Drive to terminate in 8 cul~dessac cast
of the residential enclave adjacent to the to be vacated street right of way. Staff claims instead
that “[a]lthough there is a cul-de-sac at the top of Scenic Drive, that is not the terminus. Scenic
Drive branches off at the cul~-de~sac io the southwest and continues down for approXimately 340
additjonal feet.” Staffignores the plain language of the HDCP, which states: “Scenic Drive,
currently consisting of a 60 right of way, will terminate in a cu)-de-sac just east of the existing
single family rosidential enclave.” The HDCP says nothing about Scenie Drive “branching off to
the southwest for 340 feet.” '

Staff's basig error about where Scenic Drive terminates leads staff to mischaracterize where the
HDCPF requires completion of a public parking Jot and street parking (the public parking lot.

COASTAL COMMISSION
A-5-DpT- 14001}
EXHIBIT # 12
PAGE__& __OF.4
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which has been built, is north of the cul-de-sac, and public parking is provided all along Scenic
Drive up until its termination at the cul-de-sac), Staff also ignores the fact that the HDCF
describes the purpose of a narrow “‘access drive” extending from the cul-de.sac & “servicing the
existing residential enclave.” The access drive provides access to the few residences along it, and
also sevves as a fire lane. There is no patking or requirement for parking along this access drive.
The City properly vacated the right of way containing this access drive such that public
motorized vehicular access would be precluded, but not publiz pedestriat and bicycle access.

The City’s action in vacating the street right of way west of the new terminus of Scenic Drive is
straightforward: (1) Public pedestrian and bicycle access is reserved over the entire paved 20-
foot wide street, and public pedestrian acoess is also preserved over the City-maintained
pedestrian {rajl leading into the Conservation Patk; (2) Public autornobile and truck access over
the aceese drive is precluded because it dead ends a short distance from the cul-de-sae (it 38 220
feet long, not 340 feet), has no parkitig and conflicts with protection of the habitat in the
Conservation Park and use of the public pedestrian and bicycle essemnent; end (3) The adjacent
residents become responsible fot the maintenance of the access drive intended fo service their
residential enclave and responsible for the landscaping within the right of way (the HDCP
specifically indicated that all avoided landsoaped areas would become the obligation of the
residents).

The staff report’s laundry list of newfound concerns is particularly odd because Commission
staff previously appeared to view vacation of this right of way as “worksble.™ In an e-mail back
in 20) 0 (fll e-mail attached), Commission staff indicated that:

The idea of allowing the vacation to occur but to reserve an sllowanee for public
pedestrian and bicycle usage is something we believe is workable, Furthermore, we
understand that continned vehfenlar access onto this street is a significant concern
for the adjacent property owners, particularly [the Center for Natural Lands
Management]. So, we¢ are open to the idea of limiting vehicxlar access down the
street, while maintaining some pedestrian and bicycle use.

The vacation as approved by the City maintains public pedestrian and bicycle use over the entire
paved street and public pedestrian access over the City-maintained trail leading into the
Conservation Park (which was also constructed within the strcet right of way), The vacation
properly described raises none of the concerns staff now claims to be at issue. There 8 no
substantial issue raised in the appeal.

Very truly yours,

WA o

Mark MeChiire

COASTAL COMMISSION
A-S-DPT-lu-00Y
EXHIBIT # 12
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Mark McGuire -
From: Mark MeGuire [mrrmoguirelsw@eox.net)
Sent: Monday, May 12, 2014 3:04 PM
To: ‘Mark MaGuire’
Suyhjeat: FW; Scenic Drive

From: Karl Schwing [mailto:kschwing@coastal.ca,qov]
Sent: Friday, April 30, 2010 12:09 PM

To: Mark McGuire

Ce: Shetllyn Serb; KYLE BUTTERWICK

Subjeck: RE: Srenic Drive

Hi Mark.

Ag you know it has been a busy couple weeks, however, we did have some more diseussion about this matter late
yesterday. The idea of allowing the vacation to cucur but to reserve an allowance for public pedesttian and bicycle usage
is something we believe Is workable. Furthermore, we understand that continued public vehicular access onto this straet
is a significant concern for the adjacent property owners, particularly CNLM. So, we are open to the idea of limiting
vehicular access down the street, while maintaining some public padestrian and bigycle use, We also understand the
concams that CNLM has with regard o late night public use of the street. However, the manner of controlling vehicular
and pedestrian acoess is something that still needs work. 1don't see how we could support the idea of a solit barrisr/gate
across the street, with similar gating across the padestrian/bicyole acess, We may be open to allowing for a swing-arm
device to control vehicles (i.e. like you see at the entry/exit to many parking lots), and hellards to prevent vehicles fram
going around the swing-2rm (but still allowing public pedestrisns/sysiists o get around the swing arm o make use of the
street), and signs identifying hours for pedesttiznicyelists use, 1 think a gate across the acoessway is & non-startar as that
is clearly incansistent with the LCP in our view. The hours posted are something we would need to work on. Howevar,
aligning the hours for use of the road to be the eame as the interpretive center and parking ot (as you had suggestad in
the past) Isn't going fo work, those hours are way too restriative,

You could alsd ook at adding some type of significant offset/mitigation, such as creating a viewpoint or other kind of
access amenity it the vicinity,. One idea I've had along those lines would be to create a tail with viewpoint along the
easterly side of the residence on "Lot 1" (as shown on various exhibits)(l beliave this is the Bassel propary) were there is
currently a fuel mod zone, We would have {0 laok at the habitat impacts of this if that Is an idea you think if worth

exploring further. Alse, an LCP amendment might be needed for this approach. If you or the City have other ideas, jets
talk about those, '

Thase are my thoughts for now. If you want to discuss, Jets talk next week.

Rarl Schwing
California Coastat Commission
South Cosst Area Office/Long Beach

fore “ron v "

COASTAL COMMISSION
A-S-DPT ~14-00)
EXHIBIT # 13
PAGE_Y _ oF_Y_

Received May~12-14 03:58pm From=4158045400 To-Californla Coastal Fags 004




Figure COS-5°

Scenic Overlooks from Public Lands -

‘{»..,:;!""-
5 uagys* e
g

July 9, 1991

1H]
TN
L 134

. SCENIC ROADWAYS

-COASTAL BLUFFS

scenic highways shown in the Circulation Element,
The community has many local streets with

NOTE: Scenic roadways inciude those

PACIFIC OCEAN

excellent views and scenic opportunities.

DANA POINT

* PLAN

GENERAL

14
OF

EXHIBIT #

v




Figure COS-4
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