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STAFF REPORT:  APPEAL - SUBSTANTIAL ISSUE 
 
Local Government:  City of Dana Point  
 
Local Decision:  Approval with Conditions 
 
Appeal Number:  A-5-DPT-14-0018 
 
Applicant:   City of Dana Point 
 
Appellants:   Coastal Commissioners: Shallenberger and Vargas 
 
Project Location: A portion of Scenic Drive adjacent to 34525, 34551 and 34545 Scenic 

Drive, Dana Point, Orange County; APN# 672-591-19; 672-262-02, 
672-262-01 

 
Project Description: Vacation of a portion of a publicly owned street, Scenic Drive, and lot 

line adjustments to incorporate the vacated land into adjacent 
privately owned lots developed with single family residences. 

 
 

SUMMARY OF STAFF RECOMMENDATION 
 
The staff recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which appeal number A-5-DPT-14-0018 has been filed because the locally approved 
development raises issues of consistency with the City of Dana Point Local Coastal Program and the 
public access and recreation policies of Chapter Three of the Coastal Act.   
 
The applicant’s proposal to vacate a portion of Scenic Drive and adjust the adjacent property 
owners’ property lines incorporating the vacated road into the adjacent owners’ private properties 
will change the use of the road from public use to private use and would no longer allow the public 
to freely access that portion of the road. Scenic Drive is currently the first public road, and only 
road, fronting the sea in that location of the coast. Removing the public’s access to this road raises 
issue as to the consistency with the City’s certified LCP and the public access policies of Sections 
30212.5 and 30214(b) in Chapter Three of the Coastal Act. 
 

IMPORTANT NOTE 
The Commission will not take public testimony during the ‘substantial issue’ phase of the appeal 
hearing unless at least three (3) commissioners request it.  If the Commission finds that the appeal 
raises a substantial issue, the de novo phase of the hearing will follow at a subsequent Commission 
meeting, during which it will take public testimony.  Written comments may be submitted to the 
Commission during either phase of the hearing.  
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I. MOTION AND RESOLUTION 
 
Motion: I move that the Commission determine that Appeal No. A-5-DPT-14-0018 raises NO 

Substantial Issue with respect to the grounds on which the appeal has been filed 
under § 30603 of the Coastal Act. 

 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  The 
motion passes only by an affirmative vote of the majority of the Commissioners present. 
 
Resolution to Find Substantial Issue: 

 
The Commission hereby finds that Appeal No. A-5-DPT-14-0018 presents a 
SUBSTANTIAL ISSUE with respect to the grounds on which the appeal has been filed 
under § 30603 of the Coastal Act regarding consistency with the certified Local Coastal 
Plan and/or the public access and recreation policies of the Coastal Act. 

 
II. APPELLANTS’ CONTENTIONS 

 
The Commission received a notice of final local action on CDP 11-0018 on March 24, 2014.  As 
stated previously, CDP 11-0018 (assigned appeal no. A-5-DPT-14-0018) approved vacation of a 
portion of a publicly owned street, Scenic Drive, and lot line adjustments to incorporate the vacated 
land into adjacent privately owned lots developed with single family residences. 
 
On April 8, 2014, within ten working days of receipt of the notice of final action, on behalf of the 
Commission itself, Commissioners Shallenberger and Vargas appealed the local action on the 
grounds that the approved project does not conform to the requirements of the certified LCP and the 
public access and recreation requirements of the Coastal Act (Exhibit 5).  Briefly, the 
Commissioners’ appeal contends that the vacation of a portion of Scenic Drive will 1) adversely 
impact the public’s ability to park in the area; 2) adversely impact public access to a vista point; 3) 
lead to obstruction of significant public coastal views; 4) adversely impact potential future public 
accessways; and 5) is not consistent with public access protection policies of the certified Local 
Coastal Program and the Chapter Three policies of the Coastal Act. 
 
III. LOCAL GOVERNMENT ACTION 

On July 22, 2013 and August 6, 2013, the City of Dana Point Planning Commission held public 
hearings on the proposed project, the vacation of a portion of Scenic Drive, a public right-of-way. 
At the conclusion of the public hearings, the Planning Commission approved with conditions local 
Coastal Development Permit CDP No. 11-0018. Coastal Development Permit 11-0018 also 
rescinded a prior permit application proposing a similar vacation (Local Coastal Development 
Permit No. 07-20).  

 
On March 18, 2014, the City Council held a public hearing on the permit application. At the 
conclusion of the public hearing, the City Council adopted Resolution No, 14-03-18-05 authorizing 
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a coastal development permit with conditions. The City’s action was then final. The Coastal 
Commission South Coast Office received the notice of final action on March 24, 2014. On April 8, 
2014 the appeal was filed by two Coastal Commissioners (EXHIBIT 4) during the Coastal 
Commissions ten (10) working day appeal period. No other appeals were received.  
 
IV. APPEAL PROCEDURES 

 
After certification of Local Coastal Programs (LCP), the Coastal Act provides for limited appeals to the 
Coastal Commission of certain local government actions on coastal development permits.  
Developments approved by cities or counties may be appealed if they are located within the mapped 
appealable areas, such as those located between the sea and the first public road paralleling the sea or 
within three hundred feet of the mean high tide line or inland extent of any beach or top of the seaward 
face of a coastal bluff [Coastal Act Section 30603(a)]. 
 
In addition, an action taken by a local government on a coastal development permit application may be 
appealed to the Commission if the development constitutes a “major public works project” or a “major 
energy facility” [Coastal Act Section 30603(a)(5)]. 
 
Section 30603 of the Coastal Act states: 

 
(a) After certification of its Local Coastal Program, an action taken by a local government 

on a Coastal Development Permit application may be appealed to the Commission for 
only the following types of developments: 

 
(1)  Developments approved by the local government between the sea and the first public 

road paralleling the sea or within 300 feet of the inland extent of any beach or of the 
mean high tide line of the sea where there is no beach, whichever is the greater 
distance. 

 
(2) Developments approved by the local government not included within paragraph (1) 

that are located on tidelands, submerged lands, public trust lands, within 100 feet of 
any wetland, estuary, stream, or within 300 feet of the top of the seaward face of any 
coastal bluff. 

 
Sections 30603(a)(1) and (2) of the Coastal Act establish the project site as being appealable by its 
location between the sea and first public road, the fact the site is within 300 feet of the inland extent of 
the beach, the mean high tide line, and the top of the seaward face of a coastal bluff (Exhibit 1). 
 
The grounds for appeal of an approval, by a certified local government, of a local CDP authorizing 
development in the appealable area are stated in Section 30603(b)(1), which states: 
 

(b)(1)  The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the 
certified Local Coastal Program or the public access policies set forth in [the Coastal 
Act]. 

 
The grounds listed for the current appeals include contentions that the approved development does 
not conform to the standards set forth in the certified LCP regarding public access and recreation 
and visual resources, or to the public access and recreation policies set forth in the Coastal Act.  
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Section 30625(b)(2) of the Coastal Act requires a de novo hearing of the appealed project unless the 
Commission determines that no substantial issue exists with respect to the grounds on which the 
appeal was filed pursuant to section 30603.  If Commission staff recommends a finding of 
substantial issue, and there is no motion from the Commission to find no substantial issue, the 
substantial issue question will be considered moot, and the Commission will proceed to the de novo 
public hearing on the merits of the project.  The de novo hearing will be scheduled at a subsequent 
Commission hearing.  A de novo public hearing on the merits of the project uses the certified LCP 
as the standard of review.  
 
In addition, for projects located between the first public road and the sea, findings must be made 
that any approved project is consistent with the public access and recreation policies of the Coastal 
Act.  Sections 13110-13120 of the California Code of Regulations further explain the appeal hearing 
process. 
 

Qualifications to Testify before the Commission 
 
If the Commission decides to hear arguments and vote on the substantial issue question, proponents 
and opponents will have an opportunity to address whether the appeal raises a substantial issue.  The 
time limit for public testimony will be set by the chair at the time of the hearing.  As noted in 
Section 13117 of Title 14 of the California Code of Regulations, the only persons qualified to testify 
before the Commission at the substantial issue portion of the appeal process are the applicants, 
persons who opposed the application before the local government (or their representatives), and the 
local government.  Testimony from other persons must be submitted in writing. 
 
Upon the close of the public hearing, the Commission will vote on the substantial issue matter.   It 
takes a majority of Commissioners present to find that no substantial issue is raised by the local 
approval of the subject project. 

 
At the de novo hearing, the Commission will hear the proposed project de novo and all interested 
persons may speak. The de novo hearing will occur at a subsequent meeting date. All that is before 
the Commission at this time is the question of substantial issue. 
 
V. FINDINGS AND DECLARATIONS 
 
A. Project Description 
 
The subject site is a portion of Scenic Drive adjacent to 34525, 34551 and 34545 Scenic Drive, 
Dana Point, Orange County. The City authorized the vacation of a portion of scenic drive and lot 
line adjustments to incorporate the vacated land into the adjacent privately owned parcels that are 
developed with single family residences. The portion of Scenic Drive that is being vacated is located 
seaward of the first public road (EXHIBIT 1). Immediately north and west of the vacated area is an 
open space nature preserve (Headlands Conservation Park) that contains environmentally sensitive 
habitat area, as well as a public trail system and an interpretive center with parking. South of the 
vacated area are four privately owned parcels developed with bluff top single family residences. 
There are undeveloped public access dedications on the seaward side of the single family residences 
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intended to be used as a bluff top walkway1.  East of the vacated area is the continuation of Scenic 
Drive that will remain public. The portion of the Scenic Drive right-of-way to be vacated is 60 feet 
wide (except for narrower areas on the west and east ends) and about 340 feet long.  Part of the 
vacated area is presently developed with a paved roadway that provides pedestrian and vehicular 
access to the residences, and until recently, contained some paved and unpaved area that could be 
used by the public for parking2. There is also a trail running along the north side of the vacated area 
that provides public access to the nature preserve. Significant views of the nature preserve and 
ocean beyond are available down the roadway and from the trail.  
 

Local Coastal Program Certification 
 
Dana Point is a shoreline community in southern Orange County that incorporated as a City in 1989.  
On September 13, 1989, the Commission approved the City's post-incorporation LCP.  The City’s 
LCP is comprised of a variety of planning documents.  At the subject site, the applicable documents 
are the 1986 Dana Point Specific Plan LCP, which applies to the southerly half of the subject road 
and the adjacent residential parcels.  The remainder half of the site would be regulated by the City’s 
1996 Zoning Code and the Land Use Element, Urban Design Element, and Conservation/Open 
Space Element of the City’s General Plan, and the Headlands Development Conservation Plan 
(HDCP). 
 
B. Substantial Issue Analysis 
 
As stated in Section IV of this report, the local CDP may be appealed to the Commission on the 
grounds that the proposed development does not conform to the standards set forth in the certified 
Local Coastal Program (LCP) or the public access policies of the Coastal Act.  Pursuant to Section 
30625 of the Coastal Act, the Commission must assess whether the appeal raises a substantial issue 
as to the project’s consistency with the certified LCP or the access policies of the Coastal Act. 
 
In making that assessment, the Commission considers whether the appellants’ contentions regarding 
the inconsistency of the local government action with the certified LCP or the public access policies 
raise significant issues in terms of the extent and scope of the approved development, the factual 
and legal support for the local action, the precedential nature of the local action, whether a 
significant coastal resource would be affected, and whether the appeal has statewide significance.   
 
As provided below, the City of Dana Point certified LCP contains policies that protect public access 
and recreation, and visual resources in the coastal zone.  Additionally, Section 30213 of the Coastal 
Act states that lower cost recreational opportunities must be provided and protected.  These policies 
are also provided below.  
 

                                         
1  See Special Condition No. 45 of City-issued Coastal Development Permit No. CDP 01-11(I) adopted by Resolution 
No. 02-02-20-10 (Coastal Commission Reference No. 5-DPT-02-066) 
2 Photographs taken by Commission staff on September 29, 2006, show that parking was available and there were no 
signs prohibiting parking at that time.  More recent photographs taken on July 16, 2009, show the installation of “no 
parking” signs in the subject area.  No coastal development permit has been identified that would authorize the 
installation of new signs or the implementation of parking restrictions. 
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Local Coastal Program (LCP) Policies 
 
Policies of the Dana Point Specific Plan, Local Coastal Program: 
 
Section II.B.5 (Scenic Resources), introductory narrative: 
 

“Scenic resources of Dana Point include vistas and panoramas of the Pacific Ocean, the 
Dana Point Harbor, distant views as far as the Palos Verdes Peninsula to the north, La 
Jolla to the south, and Catalina Island to the west…” 

  
Section II.B.5 (Scenic Resources), Policy 28.b.1-3 
 

1. The bluff top walk should connect to the regional trail entering the Dana Point Headlands 
from Laguna Niguel. 
 
2. The bluff top walk should connect to Doheny State Park, a regional recreation area. 
 
3. The bluff top walk should link to the proposed open space proposals in the Dana Point 
Headlands southwest of Cove Road; the Lantern Bay Lookout Park; and the existing and 
proposed lookout points. 

 
Section II.C.3 (Parking) 
 

Adequate parking shall be provided in close proximity to each recreation and visitor-serving 
facility. 
Section II.D.7 (Access Policies) 
 
When publicly owned rights-of-way exist the feasibility of using them for pedestrian access 
should be explored. 

 
A bluff top public walkway will be provided, and integrated with future land uses. 
 
For all proposed development which lies between Pacific Coast Highway and the shoreline, 
public access to the shoreline and coast will be provided….for all development proposed 
along the shoreline bluff top, a lateral easement will be irrevocably offered for dedication to 
a public agency… 

 
Policies of the General Plan/Land Use Plan 
 

LUE Policy 3.10:  Consider designating vacated street rights-of-way for Recreation/Open 
Space use.  Any public rights-of-way which lead to navigable waters shall not be vacated, 
and may be used for public recreation/open space or public pedestrian purposes if not 
needed for vehicular traffic.  (Coastal Act/30210-212, 30213) 
 
LUE Policy 4.3:  Public access, which shall be conspicuously posted, and public 
recreational opportunities, shall be provided to the maximum extent feasible for all the 
people to the coastal zone area and shoreline consistent with public safety needs and the 
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need to protect public rights, rights of private property owners, and natural resource areas 
from overuse.  (Coastal Act/30210) 
 
LUE Policy 5.13:  Create new public view and coastal access opportunities by establishing 
additional public shoreline access, an integrated, on-site public trail system, and coastal 
recreational facilities.  (Coastal Act/30212, 30222, 30251) 
 
LUE Policy 5.14:  Develop pedestrian, bicycle and visual linkages between public spaces, 
the shoreline and the bluffs.  (Coastal/30210, 30212) 
 
UDE Policy 1.4:  Preserve public views from streets and public places. (Coastal Act/30251) 
 
COSE Policy 6.4:  Preserve and protect the scenic and visual quality of the coastal areas as 
a resource of public importance as depicted in Figure COS 5, "Scenic Overlooks from 
Public Lands", of this Element.  Permitted development shall be sited and designed to 
protect public views from identified scenic overlooks on public lands to and along the ocean 
and scenic coastal areas, to minimize the alteration of natural land forms, to be visually 
compatible with the character of surrounding areas, and, where feasible, to restore and 
enhance visual quality in visually degraded areas.  (Coastal Act/30251) 
 
COSE Policy 7.3: Preserve public and private open space lands for active and passive 
recreational opportunities. (Coastal Act/30213) 
 
…Prohibit new development that significantly degrades public views to and along the 
coastline including, but not limited to, existing, enhanced or created views from the Hilltop 
park and greenbelt linkage, the Strand Vista Park, the Dana Point Promontory/Headlands 
Conservation Park and Harbor Point. (Coastal Act/30251) 
 
LUE, Goal 5, Policy 5.6:  Require that a continuous scenic walkway or trail system be 
integrated into the development and conservation plan for the Headlands and that it provide 
connection points to off-site, existing or proposed walkways/trails, including integration 
with the California Coastal Trail.  The alignment of the walkway and trail system shall be 
consistent with their depiction on Figure COS-4, Figure COS-5, and Figure COS-5a in the 
Conservation Open Space Element. (Coastal Act/30210, 30212) 
 
LUE, Goal 5, Policy 5.23:  Off-street parking shall be provided for all new residential and 
commercial development in accordance with the ordinances contained in the LCP to assure 
there is adequate public access to coastal resources.  A modification in the minimum 
quantity of parking stalls required through the variance process shall not be approved.  
Valet parking shall not be implemented as a means to reduce the minimum quantity of 
parking stalls required to serve the development.  Provide on-street and off-street public 
parking facilities strategically distributed to maximize public use and adequately sized to 
meet the needs of the public for access to areas designated for public recreation and public 
open space uses at the Headlands, as measured by the standards set forth in the City 
regulations. Where existing adjacent public parking facilities are presently underutilized 
and those facilities are also anticipated to be underutilized by projected future parking 
demand, use those existing adjacent public parking facilities, where feasible, to serve the 
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needs of the public for access to areas designated for recreation and public open space uses 
at the Headlands.  (Coastal Act/30212.5, 30252) 
 
LUE, Goal 5, New Policy: The implementation of restrictions on public parking along Selva 
Road, Street of the Green Lantern, and Scenic Drive that would impede or restrict public 
access to beaches, trails or parklands, (including, but not limited to, the posting of “no 
parking” signs, red curbing, physical barriers, and preferential parking programs) shall be 
prohibited except where such restrictions are needed to protect public safety and where no 
other feasible alternative exists to provide public safety. Where feasible, an equivalent 
number of public parking spaces shall be provided nearby as mitigation for impacts to 
coastal access and recreation. 
 
LUE, Goal 5, New Policy: Except as noted in this policy, gates, guardhouses, barriers or 
other structures designed to regulate or restrict access shall not be permitted upon any 
street (public or private) within the Headlands where they have the potential to limit, deter, 
or prevent public access to the shoreline, inland trails, or parklands.  … 
 
Headlands Development and Conservation Plan 
 
Table 4.5.2, items 3 – 7: 3: …7. Parking shall be accommodated along the Street of the 
Green Lantern, along Scenic Drive, in the Planning Area 8a parking lot next to the 
proposed nature interpretive center… 

 
Coastal Act Policies 

 
Coastal Act Section 30210: 
 

In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities shall be 
provided for all the people consistent with public safety needs and the need to protect public 
rights, rights of private property owners, and natural resource areas from overuse. 

 
Coastal Act Section 30213:   
 

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where 
feasible, provided.  Developments providing public recreational opportunities are preferred.   
 
The commission shall not: (1) require that overnight room rentals be fixed at an amount certain 
for any privately owned and operated hotel, motel, or other similar visitor-serving facility 
located on either public or private lands; or (2) establish or approve any method for the 
identification of low or moderate income persons for the purpose of determining eligibility for 
overnight room rentals in any such facilities.   

 
Commission Appeal – Analysis of Consistency  

 
The City of Dana Point has granted approval of a coastal development permit that vacates a portion 
of Scenic Drive and allows that land to be incorporated (via lot line adjustments) into the adjacent 
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privately owned parcels that are developed with single family residences.  The vacation of that area 
of land is inconsistent with Local Coastal Program policies that only allow potential vacation of 
about half of that land in order to expand an adjacent nature preserve.  Nothing in the LCP allows 
the City to vacate the land and give it to the adjacent privately owned residential parcels.  
Furthermore, vacation of the land will adversely impact public access to and along the coast.  The 
vacated area was and could continue to be used for parking and as an access point to existing and 
potential future public accessways and/or a public vista point.  The proposed vacation would be 
inconsistent with the public access protection policies of the LCP and Chapter 3 of the Coastal Act.  
Vacation of the land would lead to obstruction of access to a significant public viewpoint of the 
nature preserve and ocean beyond, and also be contrary to public view protection policies in the 
certified LCP. 
 
The City proposes to vacate a portion of Scenic Drive, which is located seaward of the first public 
road. The City also proposes to adjust the adjacent property owners’ property lines in order to 
incorporate the vacated road into the adjacent owners’ private properties. This would change the use 
of the road from public use to private use and would no longer allow the public to freely access that 
portion of the road. Removing the public’s access to this road is a clear violation of Section 4 of 
Article X of the California Constitution and the public access policies of Sections 30212.5 and 
30214(b) in Chapter Three of the Coastal Act, which respectively state that: 
 

“Wherever appropriate and feasible, public facilities, including parking areas or facilities, 
shall be distributed throughout an area so as to mitigate against the impacts, social and 
otherwise, of overcrowding or overuse by the public of any single area.”  
 
And 
 
“It is the intent of the Legislature that the public access policies of this article be carried out 
in a reasonable manner that considers the equities and that balances the rights of the 
individual property owner with the public’s constitutional right of access pursuant to 
Section 4 of Article X of the California Constitution. Nothing in this section or any 
amendment thereto shall be construed as a limitation on the rights guaranteed to the public 
under Section 4 of Article X of the California Constitution.”  

 
Maintaining this part of Scenic Drive as a public road does not place any undue burdens on the 
adjacent property owners. The property owners can and will continue to be able to use the road to 
access their properties. Vacating this road and conceding the property rights to the adjacent private 
property owners does, however, place a “limitation on the rights guaranteed to the public under 
Section 4 of Article X of the California Constitution. Furthermore, eliminating established public 
parking violates Section 30212.5 of Chapter Three of the Coastal Act.    
 
The portion of Scenic Drive in question does not only serve the residential enclave, it also serves as 
public access to the views and has potential to provide access to future public trails within the 
headlands and along the coast. Resolution 14-03-18-05 is not in conformity with the Coastal Act 
because it limits public access and would potentially restrict future public recreation opportunities to 
the nearby coastal trails and coastal trails that have yet to be complete.  
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Resolution 14-03-18-05 claims to be consistent with the stated goals and objectives of the HDCP. 
The purpose of this resolution is to vacate the portion of Scenic Drive that is west of the cul-de-sac 
and surrender ownership of nearly the entire road to the private property owners whose property 
abuts the southern border of the road. Section 4.6.E of the HDCP states that: 
 

“Scenic Drive, currently consisting of a 60’ right-of-way, will terminate in a cul-de-sac just 
east of the existing, single family residential enclave. That portion of Scenic Drive that 
fronts the existing single family residential enclave will be vacated and added to the 
Headlands Conservation Park, creating a 30’ right-of-way servicing the residential 
enclave….”  

 
The stated goals and objectives of the vacation of the westerly branch of Scenic Drive in the in the 
HDCP are to include that portion of Scenic Drive in the Headlands Conservation Park, Planning 
Area 7 in the HDCP, which maintains the most restrictive land use designation. The intent is not to 
give the adjacent property owners ownership of the road, but to expand Headlands Conservation 
Park and to provide the neighboring residents an easement to access their driveways.  
 
The Dana Point Specific Plan Local Coastal Program and the Headlands Development and 
Conservation Plan (HDCP) contain policies describing a goal of implementing a virtually 
continuous bluff top walkway in the City.  Public access easements have been obtained by the City 
in furtherance of that goal on the seaward side of the residential properties abutting the Scenic Drive 
right-of-way.  The Scenic Drive right-of-way would provide parking for and a linkage to access 
those easements.  The proposed vacation will eliminate the parking opportunity and create an 
additional impediment to the easements on the seaward side of the existing homes.   
 
The HDCP (a part of the City’s Local Coastal Program) and the Dana Point Specific Plan Local 
Coastal Program are the applicable certified documents.  The HDCP contains language that allows 
the northerly half of the Scenic Drive right-of-way in this area to be vacated and added to the 
Headlands Conservation Park.  The remaining southerly half of the right-of-way was to remain a 
public street (although the adjacent landowners were to maintain any landscaping) and would have 
continued to provide public pedestrian access and views.  Instead of following what was allowed in 
the HDCP, the City approved the vacation of virtually the entire right-of-way to the private 
residences. The City’s analysis concludes that the details outlined in the HDCP regarding this 
segment of Scenic Drive were inconsistent or ambiguous. Given the alleged ambiguity in the 
HDCP, the City reasoned that vacating the right-of-way could be found consistent with the HDCP 
so long as public access issues were addresses. The City decided that reservation of a non-vehicular 
public access easement would address that issue. While a public access easement is an important 
measure, the requirement of such easement does not override the obligation to comply with the 
LCP. If there are ambiguities or inconsistencies in the HDCP, those should be corrected through an 
LCP amendment that comprehensively plans for the use of this public right-of-way, not ignored. 
Furthermore, the allowances and restrictions to be contained in the non-vehicular public access 
easement are not clearly identified in the City’s action. The details (i.e. allowances and restrictions) 
of an easement are extremely important in the long term to ensure that public access and recreation 
are protected. There is no way for the Commission to ensure the easement is adequate without clear 
standards identified in the City’s action. Thus, the approved vacation is not consistent with the 
public access protection policies of the certified LCP (e.g. Land Use Element policies 5.13, 5.14, 
5.15, 5.18, 5.22) or Chapter Three of the Coastal Act (e.g. 30210, 30212, 30121.5 and 30213).  
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The vacation not only encroaches upon an existing public accessway legally utilized by the public, it 
will significantly restrict the public’s ability to access the existing physical accessway. The project 
proposes to designate an easement on the north part of the road which will allow for public access 
restricted to pedestrian traffic only. The graphics provided depicting this easement are ambiguous 
and unclear on the proposed easement. It appears the proposed easement to be available for public 
use is the path that leads from the adjacent Interpretative Center to the trails within the Headland 
Conservation Park that has already been established and is used as part of the City’s public right-of-
way. Additionally, as stated in A.5 of Resolution 14-03-18-05, the proposed easement will include a 
narrow strip along the south side of the established path that lies outside of the fenced area. This 
narrow strip could not be used by pedestrians or bikers to access views at the end of the street 
because it is a vegetated area that serves as a buffer between the street and the Headlands 
Conservation Park.  
 
Furthermore, the HDCP states, in part, that  
 

“Parking will be provided on Scenic Drive and in a public lot at the terminus of Scenic 
Drive…” (3-39).  

 
Although there is a cul-de-sac at the top of Scenic Drive, that is not the terminus. Scenic Drive 
branches off at the cul-de-sac to the southwest and continues down for an approximately 340 
additional feet. Public access along the entire stretch of Scenic Drive, including the portion that 
branches off at the cul-de-sac, has been historically available to the public. It is unclear if public 
parking along the branched off portion of Scenic Drive is currently available to the public.  A fenced 
in path leads from the parking lot at the Interpretative Center in Planning Area 8A along the 
northern part of Scenic Drive (the part that branches off at the cul-de-sac) to the Headlands 
Promontory trails in Planning Area 7. This area is Conservation Open Space, which is the most 
restricted land use designation. Given the proposed street vacation and easements, not only would 
there be a reduction in available public parking, but the public would not be able to access the 
coastal views at the end of Scenic Drive.  
 
In a letter to The Community Development Director of the City of Dana Point dated February 10, 
2014, Mr. Mark R. McGuire, an attorney for the residents at 34525 to 34511 Scenic Drive, states 
that EXHIBIT A, Figure 4.4.2 (EXHIBIT 6) of the Headlands Conservation Park Conceptual Plan, 
“shows that Scenic Drive was always designed to terminate in a cul-de-sac east of the residential 
enclave.” That exhibit was the original proposal for developing Headlands Conservation Park by the 
City of Dana Point. The exhibit does not explicitly show that Scenic Drive was to terminate at the 
cul-de-sac (EXHIBIT 6). It shows that there is a cul-de-sac and that Scenic Drive continues in a 
branch off of the cul-de-sac to the west. The exhibit also shows that the driveways and northerly 
landscaped areas of the parcels encroach into the City’s public right-of-way and that the actual 
property lines are several feet back from the paved road, thus showing that the owners are 
encroaching into the City’s public right-of-way. Nevertheless, that exhibit was not approved in the 
final version of the HDCP that was certified by the Coastal Commission. The exhibit that was 
approved by the Coastal Commission (EXHIBIT 7) shows exactly how the development took place. 
 
Both the City and the representative for the individual applicants have stated in their records that 
they believe that the text in Section 4.6.E Scenic Drive, describing how the portions of the vacated 
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part of Scenic Drive are to be distributed, is incorrect. They believe that the final certified version 
was not updated along with Figure 4.4.2. Actually, the text in Section 4.6.E Scenic Drive that was 
certified by the Coastal Commission is correct, and that the City’s approval of the Resolutions and 
Coastal Development Permit 11-008 was done so in error.  LCPs and Land Use Plans go through 
several changes before they are certified by the Coastal Commission. Comparing an exhibit of a 
plan that was not certified to what was certified by the Coastal Commission is not necessarily 
appropriate to measure intent.  
  
The vacation and lot line adjustment will also lead to obstruction of access to and views from an 
existing public view point, and result in the loss of a significant opportunity to improve public 
access and viewing opportunities.  By allowing the abutting private property owners to take over the 
public right-of-way, those owners would be able to argue for the installation of landscaping and 
vehicular and pedestrian gating that would create physical and visual barriers that would result in 
the loss of access to the existing informal viewpoint available from the westerly end of Scenic Drive 
(and views present all along the vacated segment of Scenic Drive).  These are expansive public 
views of the ocean and nature preserve. Furthermore, in prior actions the City has previously 
demonstrated there are feasible opportunities along the vacated portion of Scenic Drive to provide 
formalized public parking and a valuable public viewpoint developed with seating.  Although there 
are public access and view opportunities from the adjacent Headlands Conservation Park, those 
opportunities are time-restricted in order to protect the sensitive resources in the park. Parking and a 
viewpoint at Scenic Drive would provide a readily available alternative to enjoy views similar to 
those available within the park.  Thus, the City’s approval is inconsistent with the view protection 
policies of the certified LCP.  Among those policies is Land Use Element Policy 5.1 which states 
the City should “[e]stablish and preserve public views from the Headlands to the coastal areas and 
harbor areas” and 5.4 that states, in part, “…prohibit new development that significantly degrades 
public views to and along the coastline…”  There are many other policies that protect public views 
in the LCP with which the proposed development is inconsistent. 
 
Therefore, the City’s approval of Coastal Development Permit CDP11-0018 is inconsistent with the 
certified Local Coastal Program and the public access and recreation policies of Chapter 3 of the 
Coastal Act. 
 

Significance of Issues Raised by Appeal 
 
In previous decisions on appeals, the Commission has been guided by the following factors to establish a 
finding of substantial issue: 

1. The degree of factual and legal support for the local government’s decision that the 
development is consistent or inconsistent with the relevant provisions of the Coastal Act; 

 
2. The extent and scope of the development as approved or denied by the local government; 

 
3. The significance of the coastal resources affected by the decision; 

 
4. The precedential value of the local government’s decision for future interpretations of its 

LCP; and, 
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5. Whether the appeal raises local issues, or those of regional or statewide significance. 
 
The Dana Point Headlands is significant for its sensitive habitat, recognizable and visually stunning 
landforms, access and recreation amenities and remarkable views. The Dana Point Headlands is one 
of the California coastline’s landmark resources –of local and statewide significance- worthy of the 
most careful planning efforts. The City’s action lacks legal support under both the LCP and Chapter 
3 public recreation and access policies because its action on the CDP could adversely impact 
valuable coastal resources, including recreational and access amenities. 
 
Through certification of the LCP, the City was delegated the responsibility to assure implementation 
of a development plan at the Headlands that delivers all of the benefits promised to the public. 
 
All inconsistencies in the City’s approval with the LCP will have lasting effects and could result in 
adverse impacts upon public access and visual resources.   
 
Accordingly, the appellants’ contentions raise concerns about the future interpretation and 
enforceability of adopted conditions to ensure LCP compliance.   
 
Therefore, the appeal is both precedential and raises issues of statewide significance.  
   

Conclusion 
 
For the reasons stated above, the appeal raises a substantial issue of consistency with the regulations 
and standards set forth in the certified City of Dana Point LCP and the public access policies of the 
Coastal Act. 
 
SUBSTANTIVE FILE DOCUMENTS: 
 
1. City of Dana Point Local Coastal Program (LCP) 
2. Local Coastal Development Permit No. 11-0018 
3. Local Coastal Development Permit No. 07-20 
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