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Development Claimed: Claim of vested rights by E.W. Merritt Farms (owner of
Hotel Laguna) to (1) daily positioning and removal of
beach furniture on the sandy beach, including placement of
chairs, chaises, tables and umbrellas for use by patrons of
Hotel Laguna; (2) limitation of use of the beach area within
an area 28 feet from the bulkhead and extending across the
253 foot frontage of the hotel property; (3) exclusive
service of food and beverages to hotel patrons on the beach;
(4) daily positioning and removing boundary markers
consisting of 17 inch diameter posts connected by 72 inch
cotton ropes set three feet above the sand; and (5)
placement of signs which identify the boundaries of the
hotel property which is preserved for private use.

Staff Recommendation: Denial

SUMMARY OF STAFF RECOMMENDATION

The subject site is an oceanfront hotel, Hotel Laguna, located adjacent to Main Beach in the City
of Laguna Beach. Main Beach is a popular beach near the City’s downtown core and the
intersection of Highway 133 (the primary road into town) and Coast Highway (the primary road
through town). Due to its location, this beach is intensely used by both residents and visitors.
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Thus, any interference with public access to and along the beach in this area is significant. The
legal description for the parcels occupied by Hotel Laguna (owned by E.W. Merritt Farms), state
the parcels extend from Coast Highway to the line of mean high tide (which is ambulatory).
Nonetheless, the public has walked along and made use of the sandy beach in front of the hotel
and the sandy beaches up coast and down coast of the hotel. However, from time to time, the
Claimant, E.W. Merritt Farms, has roped off areas of the beach in front of the hotel for exclusive
use of that beach area by hotel patrons. These activities impose limitations on the public’s
ability to walk along and make use of this very popular beach. Given these impacts, the
Commission’s enforcement staff opened a violation case. In response to that enforcement case,
the Claimant filed the subject vested rights claim that the following development is exempt from
coastal development permit (CDP) requirements because it alleges it has continuously engaged
in the following activities since the 1930s: (1) daily positioning and removal of beach furniture
on the sandy beach, including placement of chairs, chaises, tables and umbrellas for use by
patrons of Hotel Laguna; (2) limitation of use of the beach area within an area 28 feet from the
bulkhead and extending across the 253 foot frontage of the hotel property; (3) exclusive service
of food and beverages to hotel patrons on the beach; (4) daily positioning and removing
boundary markers consisting of 1'% inch diameter posts connected by Y4 inch cotton ropes set
three feet above the sand; and (5) placement of signs which identify the boundaries of the hotel
property which is preserved for private use.

A vested rights exemption enables one who obtains all valid governmental approvals for
development and performs substantial work and incurs substantial liabilities in good faith
reliance on those approvals, to complete the development authorized by those approvals, even if
the law changes prior to completion. A vested right does not allow any other new development to
be completed without compliance with existing laws. The Claimants have not provided any
evidence of prior government approvals to conduct the development claimed nor have they
provided any evidence that they performed substantial work or incurred substantial liabilities in
good faith reliance on any governmental approvals.

Staff is therefore recommending that the Claimant’s vested rights claim be denied. The motion is
found on page 5 below.
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I. STAFF RECOMMENDATION FOR DENIAL OF CLAIM

Staff recommends that the Commission deny the vested rights claim. Pursuant to California Code
of Regulations, Title 14, Section 13203, the Executive Director has made an initial determination
that the vested rights claim (Coastal Commission file number 5-12-179-VRC) has not been
substantiated. Staff therefore recommends that the claim be rejected.

Motion:

I move that the Commission determine that Vested Rights Claim 5-12-179-VRC is
substantiated and that the development described in the claim does not require a
Coastal Development Permit.

Staff recommends a NO vote. Following the staff recommendation will result in failure of the
motion and a determination by the Commission that the development described in the claim
requires a coastal development permit and in the adoption of the resolution and findings set forth
below. The motion passes only by an affirmative vote of a majority of the Commissioners
present.

Resolution for Denial of Claim:

The Commission hereby determines that Vested Rights Claim 5-12-179-VRC is not
substantiated and adopts the findings set forth below.

I1. FINDINGS AND DECLARATIONS
A. LEGAL AUTHORITY AND STANDARD OF REVIEW

Basic Statutory Provisions

The California Coastal Act (Coastal Act) requires that a coastal development permit (CDP) be
obtained before development is undertaken in the coastal zone. Coastal Act Section 30600(a)’
states in relevant part:

... in addition to obtaining any other permit required by law from any local
government or from any state, regional, or local agency, any person . . .wishing to
perform or undertake any development in the coastal zone, . . . shall obtain a
coastal development permit.

Coastal Act Section 30106 defines the term “development” in relevant part as:
...on land, . . . the placement or erection of any solid material or structure;

discharge or disposal of any dredged material or of any gaseous, liquid, solid, or
thermal waste; grading, removing, dredging, mining, or extraction of any

! The Coastal Act is at Public Resources Code sections 30000 to 30900.
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materials; change in the density or intensity of use of land, including but not
limited to, subdivision pursuant to the Subdivision Map Act ... change in the
intensity of use of water, or of access thereto, construction, reconstruction,
demolition, or alteration of the size of any structure, ...

An exception to the general requirement that one obtain a CDP before undertaking development
within the coastal zone is that if one has obtained a vested right to complete the development
prior to enactment of the Coastal Zone Conservation Act of 1972 (the Coastal Initiative) or the
Coastal Act of 1976, whichever is applicable, a permit is not required. Section 30608 of the
Coastal Act states:

No person who has obtained a vested right in a development prior to the effective
date of this division or who has obtained a permit from the California Coastal
Zone Conservation Commission pursuant to the California Coastal Act of 1972
(commencing with Section 27000) shall be required to secure approval for the
development pursuant to this division; provided, however, that no substantial
change may be made in any such development without prior approval having
been obtained under this division.

The effective date of the division (i.e., the Coastal Act of 1976) is January 1, 1977. The Property
was also subject to the permitting requirements of the Coastal Act’s predecessor statute, the
Coastal Initiative, which went into effect on February 1, 1973. The Coastal Initiative required a
CDP for new development on this site occurring on or after February 1, 1973. Thus, the critical
date for evaluating this Vested Rights Claim is February 1, 1973.

Procedural Framework

The procedural framework for Commission consideration of a claim of vested rights is found in
Sections 13200 through 13208 of Title 14 of the California Code of Regulations (CCR). These
regulations require that Commission staff prepare a written recommendation for the Commission
and that the Commission determine, after a public hearing, whether to acknowledge the claim. If
the Commission finds that the claimant has a vested right for a specific development, the
claimant is exempt from CDP requirements to complete that specific development only.
However, no substantial change in any such development may be made until obtaining either a
CDP or approval pursuant to another provision of the Coastal Act. If the Commission instead
finds that the claimant does not have a vested right for the particular development, then the
development is not exempt from CDP requirements. Per 14 CCR Section 13200, the burden of
proof is on the claimant.

% The definition of development included in the Coastal Zone Conservation Act of 1972 (i.e., Proposition 20, “the
Coastal Initiative), which applied to the subject property and became effective on February 1, 1973 contains
substantially the same definition of development as the Coastal Act. (former California Public Resources Code
Section 27103).



5-12-179-VRC (E.W. Merritt Farms Vested Rights Claim)

Standard of Review

Section 30608 provides an exemption from the permit requirements of the Coastal Act if one has
obtained a vested right in a development. Neither the Coastal Act nor the Commission’s
regulations articulate a specific standard for determining whether a person has obtained such a
right. Thus, to determine whether the vested rights exemption applies, the Commission relies on
the criteria for acquisition of vested rights as developed in the case law applying the Coastal
Act’s vested right provision, as well as in common law vested rights jurisprudence.

“The vested rights theory is predicated upon estoppel of the governing body” (Raley v.

California Tahoe Regional Planning Agency (1977) 68 Cal.App.3d 965, 977).” Equitable
estoppel may be applied against the government only where the injustice that would result from a
failure to estop the government “is of sufficient dimension to justify any effect upon public
interest or policy” that would result from the estoppel (Raley, 68 Cal.App.3d at 975).* Thus, the
standard for determining the validity of a claim of vested rights requires a weighing of the injury
to the regulated party from the regulation against the environmental impacts of the project
(Raley, 68 Cal.App.3d at 976).

The seminal decision regarding vested rights is Avco Community Developers, Inc. v. South Coast
Regional Commission (1976) 17 Cal.3d 785. In Avco, the California Supreme Court recognized
the long-standing rule in California that if a property owner has performed substantial work and
incurred substantial liabilities in good faith reliance upon a permit issued by the government, he
acquires a vested right to complete that construction in accordance with the terms of the permit
(Id. at 791). The court contrasted the affirmative approval of the proposed project through the
issuance of a permit with the existence of a zoning classification, which provides no specific
authorization for any given project. The court stated it is beyond question that a landowner has
no vested right in existing or anticipated zoning (/d. at 796; accord, Oceanic Calif., Inc. v. North
Central Coast Regional Com. (1976) 63 Cal.App.3d 357).

The acquisition of a vested right thus depends on good faith reliance by the claimant on a
governmental representation that the project is fully approved and legal. The scope of a vested
right is limited by the scope of the governmental representation on which the claimant relied, and
which constitutes the basis of the estoppel (/d. at 793). One cannot rely on an approval that has
not been given, nor can one estop the government from applying a change in the law to a project
it has not in fact approved (/d. at 797). Therefore, the extent of the vested right is determined by
the terms and conditions of the permit or approval on which the owner relied before the law that
governs the project was changed or came into effect (/d. at 795).

There are many vested rights cases involving the Commission (or its predecessor agency). The
courts have consistently focused on whether the developers had acquired all of the necessary
government approvals for the work in which they claimed a vested right, satisfied all of the
conditions of those permits, had begun their development before the Coastal Act (or its

3 Quoting Spindler Realty Corp. v. Monning, (1966) 243 Cal.App.2d 255, 269, quoting Anderson v. City Council,
1964) 229 Cal.App.2d 79, 89.
Quoting City of Long Beach v. Mansell, (1970) 3 Cal.3d 462, 496-97.
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predecessor) took effect, and had incurred substantial liabilities in pursuit of the development.”
The frequently cited standard for establishing a vested right is that the claimant had to have
“performed substantial work, incurred substantial liability and shown good faith reliance upon a
governmental permit” in order to acquire a vested right to complete such construction (7osh, 99
Cal.App.3d at 393 (citing to Avco 17 Cal.3d at 791)). Additionally, the California Supreme Court
has found a vested right to exist for development where a claimant had acted in good faith
reliance on governmental representations, not a permit, to its detriment. (See Halaco
Engineering Co. v. South Central Coast Regional Commission (1986) 42 Cal.3d 52 (“Halaco™).)

Thus, the standard of review for determining the validity of this claim of vested rights can be
summarized as follows:

1. The claimed development must have received all applicable governmental approvals
needed to undertake the development prior to February 1, 1973. Typically this would
include a building permit or other legal authorization, such as final map approval for a
subdivision (Billings, 103 Cal.App.3d at 736).

2. The claimant must have performed substantial work and incurred substantial liabilities in
good faith reliance on the governmental approval. The Commission must weigh the
injury to the regulated party from the regulation against the environmental impacts of the
project and ask whether such injustice would result from denial of the vested rights claim
as to justify the impacts of the activity upon Coastal Act policies (Raley, 68 Cal.App.3d
at 975-76).

As indicated above, the burden of proof is on the claimant to substantiate the claim of vested
right (14 CCR Section 13200). If there are any doubts regarding the meaning or extent of the
vested rights exemption, they should be resolved against the person seeking the exemption.
(Urban Renewal Agency v. California Coastal Zone Conservation Commission (1975) 15 Cal.3d
577, 588.) A narrow view of vested rights should be adopted to avoid seriously impairing the
government’s right to control land use policy. (Charles A. Pratt Construction Co. v. California
Coastal Commission (1982) 128 Cal.App.3d 830, 844 (citing, Avco v. South Coast Regional
Commission (1976) 17 Cal.3d 785, 797).) In evaluating a claimed vested right to continue a
nonconforming business or activity (i.e., a use that fails to conform to current zoning
laws/regulations), courts have stated that it is appropriate to “follow a strict policy against
extension or expansion of those uses.” (County of San Diego v. McClurken (1957) 37 Cal.2d
683, 687 (holding that a property owner had expanded a nonconforming use of fuel storage tanks
from storage of fuel for supplying power as an incident to industrial use to being used as an
incident to a service station use).)

The following vested rights analysis is based on information submitted by the Claimant and
supplemental Commission staff research or official Commission and City records.

> See, e.g., Patterson v. Central Coast Regional Commission (1976), 58 Cal. App. 3d. 833; Avco Community
Developers, Inc. v. South Coast Regional Commission, 17 Cal.3d 785; Tosh v. California Coastal Commission
(1979) 99 Cal.App.3d 388; Billings v. California Coastal Commission (1980) 103 Cal.App.3d 729. Halaco
Engineering Co. v. South Central Coast Regional Commission (1986), 42 Cal. 3d 52 (metal recycling).
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B. BACKGROUND REGARDING PROPERTY

Location

The subject site is an oceanfront hotel, Hotel Laguna, located at 425 South Coast Highway, in
Laguna Beach, Orange County. (see Exhibit 1 for location maps). The hotel is developed on a
low bluff top and bluff face located on the seaward side of Coast Highway, facing on a sandy
beach. The property’s legal description includes property landward of the mean high tide line
which includes sandy beach area. The subject parcel is approximately 1 acre and is adjacent to
the public Main Beach Park. Main Beach is a popular beach near the City’s downtown core and
the intersection of Highway 133 (the primary road into town) and Coast Highway (the primary
road through town). Due to its location, this beach is intensely used by both residents and
visitors who walk along and make use of the sandy beach and ocean in front of the hotel as well
as those areas up coast and down coast of the hotel.

CDP History

On June 12, 1987, the Commission approved CDP 5-87-199 for the construction of a 400 square
foot patio expansion project for the restaurant operation on the subject site. In its findings, the
Commission found that the beach area on the subject site has been subject to consistent public
use. In making this finding, the Commission relied on statements made by the applicant’s
representative at a Commission hearing on April 24, 1987, when the permit was placed on the
Administrative Permit calendar (it was later heard on the Regular Permit calendar on June 12,
1987 hearing after the applicant objected to the conditions imposed in the Administrative
Permit), who stated that the public has historically used the sandy beach area on the applicant’s
property for recreation and passing and repassing over many years. As part of the approval, the
Commission required that the applicant, the lessee of the hotel, record a lease amendment that
requires the beach area on the property be dedicated to the public for lateral access. The
Commission never issued the permit because the applicant did not comply with the prior to
issuance conditions and the applicant never commenced development pursuant to the approval of
that CDP. In 1995, the lessee applied to the City which, by that time, had been delegated CDP-
issuing authority pursuant to its certified LCP, for a CDP for substantially the same development
as proposed under CDP 5-87-199. The City approved and issued the CDP to the applicant and
the applicant subsequently constructed the patio. The City did not impose the same condition
that required the applicant to record a lease amendment that required the beach area to be
dedicated to the public for lateral access, thus the applicant never recorded such a lease
amendment.

C. DEVELOPMENT CLAIMED AS EXEMPT FROM COASTAL ACT REQUIREMENTS

The Claimant, EW Merritt Farms, describes the development claimed to be exempt from coastal
development permit (CDP) requirements as: (1) daily positioning and removal of beach furniture
on the sandy beach, including placement of chairs, chaises, tables and umbrellas for use by
patrons of Hotel Laguna; (2) limitation of use of the beach area within an area 28 feet from the
bulkhead and extending across the 253 foot frontage of the hotel property; (3) exclusive service
of food and beverages to hotel patrons on the beach; (4) daily positioning and removing
boundary markers consisting of 1’2 inch diameter posts connected by 2 inch cotton ropes set
three feet above the sand; and (5) placement of signs which identify the boundaries of the hotel
property which is preserved for private use (Exhibit 2). The Claimant argues that it has



5-12-179-VRC (E.W. Merritt Farms Vested Rights Claim)

continuously engaged in the claimed activities since the 1930s. Alternatively, the Claimant
asserts that the claimed development is not development as defined in section 30106 of the
Coastal Act and doesn’t need a vested rights determination from the Commission for the
development.

The claimed development is development as defined under section 30106 of the Coastal Act and
would have been development under its predecessor statute, the Coastal Initiative, which had
substantially the same definition of development. The definition of development includes any
change in the intensity of use of land, the changes in the intensity of use of water and of access
thereto and the placement of any solid material on land. The regular and perpetual daily
placement of posts into the ground to rope off the sandy beach area and regular and perpetual
daily placement of beach furniture in the roped off area constitutes the placement of solid
material on land. Additionally, the continuous and frequent placement of beach furniture within
the roped-off beach area has changed the intensity of use of that land in two particular ways.
First, it has changed the intensity of use of the Claimant’s land because placement of up to 50
beach chaise lounges and up to 20 umbrellas® on a regular basis and frequently without regard to
any particular guest’s request for a beach chair has had the effect of permanently altering the
visual character of the beach environment. Second, the claimed development has enabled the
Claimant to expand its bar and food service area which changes the intensity of use of land.
Further, this expanded service area also changes the intensity of use of other portions of the site
because of the requirement for more parking for its non-overnight beach member guests as
service area is increased. Finally, there is evidence that the mean high tide line (MHTL) may be
further inland than the seaward extent of the claimed development, which is 28 feet seaward of
the seawall, and restricting access to tidelands with a rope barrier changes the intensity of the
public’s use of waters and access thereto. In 2008, the California Coastal Records Project’s
aerial photograph (Exhibit 5) shows that the high tide may be approximately between 10 and 15
feet seaward of the bulkhead on the site.” Thus, there is the potential that the roped-off area of
the beach is subject to tidal cycles and by extension of potentially being tidelands, subject to the
public trust which allows for public use of the tidelands. While the Claimant has alleged that the
mean high tide line surveys it submitted shows that it owns the property 28 feet seaward of the
bulkhead, the 1935 (Exhibit 2e) and 1959 (Exhibit 2g) surveys are outdated (MHTL changes
every 18.6 years) and the 2012 survey (Exhibit 3x) is of limited value because of its assessment
of the daily high tide line for merely one day which doesn’t establish the mean. Therefore, the
claimed development constitutes development under the Coastal Act.

D. EVIDENCE PRESENTED BY CLAIMANT

The Claimant has submitted several documents to support its claim (Exhibits 2a — 2u, 3v — 3hh).
The Claimant has submitted letters from several people in support of the claim. The Claimant has

8 http://www.californiacoastline.org/cgi-
bin/image.cgi?image=201311194&mode=big&lastmode=timecompare&flags=0&year=current. (Exhibit 4)

" The following link shows wet sand well inland of the claimed development that allegedly extends 28 feet seaward
of the bulkhead on the site. http://www.californiacoastline.org/cgi-

bin/image.cgi?image=200803450&mode=big&lastmode=timecompare&flags=0&year=2008. (Exhibit 5)

10
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submitted historical accounts from various publications of the hotels construction in 1930s
(Exhibit 2b-1, 2-b-2). The Claimant has also submitted City and County ordinances applicable to
the site from between 1928 and present (Exhibit 2g-2, 3y-3gg). It has submitted historical photos
(Exhibits 2n, 20, 2p), grant deeds (Exhibits 2f-1, 2f-2, 2{-3), 1935 and 1959 recorded records of
survey of the site (Exhibits 2e and 2g), a mean high tide line survey from 2012 (Exhibit 3x) and
several applications and permits for development for the hotel from between 1931 and 1968
(Exhibits 2d-2, 2d-4, 2u).

Letters of Support

Letters from former City officials

All of the authors of the letters of support generally describe their personal observations of the
beach area being roped off during various times both before Prop. 20 and after Prop. 20. Two
letters are from former City officials—the retired Laguna Beach Police Chief, Neil J. Purcell
(Exhibits 21-1, 21-2), and retired City Manager, Kenneth C. Frank (Exhibit 2m-1). Mr. Purcell
asserted that he had witnessed, as part of his duties to patrol the Main Beach area, that the
Claimant had roped off the sandy beach area on its property throughout his time as a police
officer between 1968 and 1997 in Laguna Beach. He also claims that he witnessed the Claimant
rope off the beach area on the Property during 1957 and 1958 when he visited the Main Beach as
a teenager. Mr. Purcell also submitted a letter as an attachment that he wrote to the California
Alcohol Beverage Control (“ABC”) where he asserts that the beach area has been roped off at
least since 1936 and the hotel has been serving alcohol in that area since 1968. Former City
Manager, Mr. Frank, attests to his knowledge of the process whereby the City, in 1982,
investigated whether the posts, chains and signs on the hotel’s property violated any City
ordinance or affected any public rights. He claims that the City determined that it lacked
jurisdiction to do anything about the posts, chains and signs and those actions didn’t affect the
public’s rights. Both Mr. Purcell and Mr. Frank state that the placement of the posts varies and
and that they are not always present, with the placement dependent on the use of the hotel which
varied from season to season. There are no letters, dated between 1931 and 1973, from any
authorized city officials stating either that the development was authorized or that it did not
require any authorization. As described further, below, the lack of existence of these letters is
fatal to the Claimant’s vested rights claim.

Letter from the current hotel operator

Georgia Andersen, the current hotel operator, states in her letter of support that she has continued
the practice of roping off the beach area since she and her husband started operating the hotel in
1985 (Exhibit 2h). Before that she claims that the prior operator, Bob Nielson, who was the
operator from 1968 to 1985, told her that he roped off the beach area for guest use and that the
practice had taken place since 1930 when the hotel opened to guests. Ms. Andersen also states
that the rope barrier is placed daily when patronage is high enough to warrant placement of the
barrier. Otherwise, if weather is poor or patronage low, the rope barrier would not be placed on
the beach at all. Ms. Andersen further maintains that the rope barrier is required by ABC as a
condition of its liquor license to serve alcohol on the beach. She also stated that the hotel serves
guests in the beach area who are members of the hotel’s beach club and do not necessarily stay
overnight at the hotel which has the potential to change the intensity of use of the land because it
would require that the hotel add additional parking for this additional service area for beach club

11
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members. Finally, Ms. Andersen calculated that if the hotel cannot use the beach area in the
manner it has done so for the last 82 years, then it would lose $1,000,000 in revenue. No data
sheets were provided to evaluate this claim. She did not cite to any governmental authorizations
issued to the Claimant prior to February 1, 1973 for the claimed development.

Letters from University of New Mexico history professor, Dr. A.K. Sandoval Strauss

Relying on his academic research project unrelated to Hotel Laguna’s operation, Dr. Strauss
states that “it is virtually impossible to imagine that a waterfront hotel opening for business in
1930 would have neglected to designate and claim the beach adjacent to the hotel as a location
where it would offer its patrons scenic views, access to bathing in the ocean, and food and
beverage service.” (Exhibit 2c-1) He cites to other hotel practices throughout the nation for
support. He also cites to the same exhibits that the Claimant submitted to support his argument.
He did not cite to any governmental authorizations issued to the Claimant prior to February 1,
1973 for the claimed development.

Various letters from others

The Claimant submitted letters from a former lifeguard (Exhibit 3v), Hotel Laguna investor, and
former guests (Exhibits 21, 2j, 2k). All of the letters submitted by these people essentially assert
the same claim, which is that they have personally observed the sandy beach area in front of the
hotel closed off to the public at various times before the effective date of Coastal Initiative and
thereafter as well. None of the letters cited to any governmental authorizations issued to the
Claimant prior to February 1, 1973 for the claimed development.

Historical accounts from various publications

The Claimant submitted a City of Laguna Beach Historical Resources Inventory (Exhibit 2a),
two Los Angeles Times articles from 1930 (Exhibits 2b-1 and 2b-2) and an excerpt from a
publication from 1967 about the pioneer days of Laguna Beach (Exhibit 2r-1 and 2r-2). All of
these submittals present the same evidence-- that the current hotel was built and started operation
in 1930.

City and County ordinances applicable to the site from between 1928 and present

The claimant submitted ordinances applicable to the site from 1928 through to the present
(Exhibits 3y to 3gg). In 1928, the effective ordinance, Ordinance No. 55 (Exhibit 3z), applicable
to Hotel Laguna “regulate[d] and restrict[ed] the location and locations of commerce, trades and
enterprises and the location of all buildings arranged or intended for special uses in the City of
Laguna Beach....” “Commerce” was defined as “the purchase, sale or other transaction involving
the handling or disposition of any article, substance or commodity for profit or livelihood, or the
ownership or management of office buildings, offices, recreational or amusement enterprises.”
Section 6 of Ordinance No. 55 calls out the criteria for issuing building permits and provides the
following:
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“Section 6. The City Council may by resolution permit the erection, reconstruction or
enlargement of any building, structure, or improvemtn [sic] in any of said zones which is
restricted against said building, structure or improvement, upon such terms and conditions as
the Council may deem proper under the special circumstances so shown to exist, whenever
said Council shall be satisfied from a consideration and investigation of the facts stated in a
petition therefor, that such special permit is necessary for the preservation and enjoyment of
any substantial property right or rights of the petitioner, and not materially detrimental to the
public welfare, or injurious to the property and improvement in said zone. If the Council
deems it necessary or expedient so to do, it may set the matter for hearing, upon such notice
to interested parties as it may deem proper, and the decision of the Council upon said hearing
shall be final and conclusive as to all matters and things involved in said petition.”

Contrary to the Claimant’s assertion, section 7 *doesn’t provide that there were no restrictions
over the use of Hotel Laguna property, just that there was no restriction “as to its design,
arrangement of intended use or purpose.” In other words, section 7 did not restrict the
construction of a hotel use on the Hotel Laguna property because the zone within which the
Hotel Laguna property lies did not have use limitations. And, section 7 did not restrict the hotel
operator at the time of application for a building permit in 1930 in regard to its arrangement of
the hotel on the site (i.e., no setbacks) or its aesthetic design. However, section 7 was, at the
same time, limited by laws in effect at the time of adoption of Ordinance No. 55, which
necessarily included Section 6 of that same ordinance with Section 6 requiring that the City
adopt a finding for all development proposals in all zones that takes into consideration the
property owner’s rights and the interest of the public. Section 7 does not override the restrictions
that could be adopted by the City in approving development to protect the public welfare, the
property and improvements in the relevant zone. Therefore, it is reasonable to conclude that the
restrictions in Section 6 could apply to Hotel Laguna and the claimed development if the City
found that the project raised issues relative to public welfare, the property and improvements in
the relevant zone.

The City passed Ordinance No. 209 in 1940 which established multiple zones within the City,
three residential zones and two commercial zones (Exhibit 3aa). After the effective date of
Ordinance No. 209, Hotel Laguna was split zoned, with R-1(Single-Family Residential) applying
to the area subject to this vested rights claim which did not allow hotel use or alcohol/food
service in that zone. Ordinance No. 209 provided a variance procedure to allow property owners
to seek approval of a use not entirely consistent within the zoning of their property. The City
subsequently amended Ordinance No. 209 three times (in 1964, 1966 and 1969) (Exhibits 3bb —
3dd) before the effective date of Prop. 20 (February 1, 1973). The first two amendments
addressed building setbacks and the third amendment, Ordinance No. 622 (Exhibit 3dd), was a

¥ Section 7 of the Ordinance No. 55 provides the following:

“SECTION 7. Any building, structure, or improvement may be erected, constructed, established, altered or enlarged
in ZONE “A” without restriction as to its design, arrangement or intended use or purpose, provided such building,
structure or improvement or the use or purpose thereof is not prohibited by law or ordinance now in force, or
which may hereafter be enacted, and provided further that they comply with the requirements of the building code
and fire district regulations of this city, in particular.” (emphasis added)f
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major overhaul of Ordinance No. 209. Notably, Ordinance No. 622 required 1 parking space per
350 square feet of food and beverage service.

Remaining Evidence

The remaining evidence submitted by the Claimant include historical photos, grant deeds, 1935
and 1959 recorded records of survey of the site, a mean high tide line survey from 2012 and
several applications and permits for development for the hotel from between 1931 and 1968. The
Claimant highlighted a permit for an accessory structure that stores the beach furniture that the
City issued in 1951 as evidence that the City knew that the hotel operator at the time was roping
off the beach area fronting the hotel. There is no correspondence from the City to corroborate
the claimed knowledge. The permit simply states that the intended use of the accessory structure
will be to store beach furniture and says nothing about posts, chains and signs used to rope off
the beach area.

E. ANALYSIS OF CLAIM OF VESTED RIGHTS

In its vested rights claim, the Claimant asserts that the hotel operator has periodically been
roping off the beach area for its guests’ exclusive use (daily at times of peak occupancy of the
hotel) since at least 1931, using posts dug into the sand leaving 3 feet above the sand to attach a
rope or chain and hanging a sign off of the rope or chain indicating private use of the area by
guests only. Additionally, the Claimant argues that it has a vested right to periodic placement of
beach furniture for the exclusive use by its guests only. Thus, the analysis below focuses on the
claim of a vested right to periodically place a rope/chain barrier around the hotel’s beach area,
anywhere within 28 feet seaward of the Claimant’s bulkhead and spanning the full width of the
parcel and regular but periodic placement of beach furniture in that area.’

1. The Claimant Has Not Presented Any Evidence That it Received Government
Approvals for the Claimed Development and Therefore Cannot Claim that It Undertook
Development in Good Faith Reliance on Any Government Approvals Obtained Prior to
February 1, 1973

In order to prevail on their vested rights claim, the Claimant must show that it had all necessary
governmental approvals for the claimed development issued to the Claimant before February 1,
1973. The Claimant has not met this burden.

® The Claimant makes two separate arguments that are not pertinent to the vested rights claim. First, it argues that
the public has not continuously used the beach area fronting its property to establish a vested right and further, the
Commission cannot make that final determination. Second, the Claimant counters staff’s suggestion that the mean
high tide line has moved inland and asserts that it is entitled to the claimed development up to 28 feet seaward of the
bulkhead because that is the seaward extent of the property line which is marked by surveys from 1935 and 1959 of
the mean high tide line. Neither of these arguments addresses the issue of whether or not the Claimant received
government approvals for the claimed development or if the Claimant performed substantial work and incurred
substantial liabilities in good faith reliance on those government approvals. Therefore, the Commission does not
address these arguments in the context of the vested rights claim.
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The Claimant argues three main points in support of its claim on the issue of government
approvals—(1) there were no ordinances in effect that regulated the sort of development in the
claim of vested right when the hotel operator began its practice of placing posts, ropes/chains and
signs for the hotel guests’ exclusive use; (2) the building permit issued for construction of the
hotel in 1930 necessarily included the authorization to operate the hotel in a manner in which any
other hotel would have operated in a similar location, which includes operating the sandy beach
area for the hotel guests’ exclusive use; and (3) the City must have known, and with this
knowledge implicitly consented, that the hotel operator was using the beach area for the hotel
guests’ exclusive use when it processed a permit to build a small 9 foot by 11 foot structure
“store... beach equipment.”

The Claimant has not provided evidence of permits issued by the City that would have allowed
the claimed development before February 1, 1973, nor has it provided evidence that no such
permits would have been required at that time. Instead, in response to a letter from Commission
staff requesting evidence of such prior approvals (June 16, 2014 letter, Exhibit 3), the Claimant
asserts that the City did not regulate the use of the beach area for the exclusive use of the hotel
guests without supplying any actual official letter or declaration from the appropriate City
official who informed the Claimant, prior to commencement of the claimed development, that
the City did not regulate that development.

As the Claimant points out, there are not very many cases on point that found a valid vested
rights claims when the government had not issued a permit for the claimed development. The
closest case that addresses this situation is Halaco Engineering Company v. South Central Coast
Regional Commission (1986) 42 Cal.3d 52 (“Halaco”). In Halaco, the plaintiff operated a
nonferrous scrap metal recycling plant before adoption of the Coastal Initiative in 1972 which, as
part of its processing, required that the plaintiff wash impurities off of the metal before smelting.
The plaintiff pumped the waste from the washing process into a settling pond and thereafter
disposed of the dredged waste at a waste disposal site adjacent to the settling pond. The plaintiff
had expanded its use of the settling pond and disposal site beyond the line that was delineated in
a blueprint sketch submitted to the local government when the plaintiff , prior to constructing the
plant and pond, inquired whether it needed a permit for construction and use of the pond. In its
claim of a vested right, the plaintiff claimed that it had obtained building permits from the
appropriate government body (the City of Oxnard, in this case) for the plant, which necessarily
included the operation of the settling pond and the waste disposal site, including the expansion of
the pond and disposal site prior to the adoption of the Coastal Initiative. The Regional
Commission denied the vested right for the expansion of the settling pond and the waste disposal
site beyond what the plaintiff presented to the City of Oxnard in 1969 in a blueprint of the
settling pond area, finding that the claimant didn’t have permits for the use of the property for the
expansion of the settling pond and waste disposal site. The trial court agreed with the plaintiff
and issued the writ of mandamus that challenged the Regional Commission’s denial of the vested
right’s claim for the expansion settling pond and waste disposal site.

The Supreme Court of California, sitting en banc, upheld the lower court judgment, reasoning

that estoppel against the Commission was warranted because the local government, in issuing the
permit to Halaco, issued it “with full awareness of the nature of Halaco’s operation and the
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intended development and use of its settling pond ... [and] had determined that Halaco needed
no additional permits when it commenced the construction of the pond.” (Halaco, supra, 42
Cal.3d at p. 75.) In support of this ruling, the court found that the trial court’s finding of fact
established that the plaintiff had properly sought and received confirmation from the local
government prior to building the plant that it did not need additional permits for the construction
and expansion of the settling pond and the disposal site adjacent to the settling pond. (/d.at p. 76,
fn.21.) Notably, the Supreme Court cites the following as evidence to support a finding that the
plaintiff acquired a vested right to operate and expand the settling pond and disposal site: (1) the
plaintiff stated its intention in 1969 to the City that it planned a certain pond size to “provide
sufficient area for solid waste disposal and constructed it in such a way as to make it as
convenient as possible to dispose of dredgings on the waste disposal site;” (2) “[p]rior to that
construction and use [in 1970], Halaco actively and openly inquired of [the city of] Oxnard
whether a permit was needed for that construction and use,” telling the City “of the nature,
purpose, and operation of the pond, explaining how its use over time would cause a change in its
dimensions and also submitted a not-to-scale sketch of the pond and waste disposal site;” (3)
“[a]s a result of Halaco’s inquiry, both Oxnard’s building Department and the Department of
Public Works through the City Engineer determined that no permits were required for the
construction and use of Halaco’s settling pond;” (4) “[t]he City Attorney of Oxnard confirmed
that in 1969 Halaco actively and openly inquired of Oxnard and Oxnard determined that no
permit was needed for the construction and use of its settling pond;” (5) relying on
“determinations by Oxnard’s Building department and the Department of Public Works, Halaco
started and essentially completed the construction of its settling pond in 1970, and since that time
has continuously operated that pond.” (/bid.) (emphasis added)

In the present claim, the Claimant does not satisfy the evidentiary threshold established in
Halaco to support a claim that it has a vested right to the claimed development. First, unlike the
plaintiff in Halaco which supplied the permit for the metal recycling plant, the Claimant did not
submit the permit for the construction of the hotel yet claims that the permit necessarily included
the claimed development.

Second, the Claimant did not establish that it had actively and openly, prior to commencing
construction of the claimed development, sought information that no permit was necessary for
the claimed development from a City employee with ostensible authority to make the statement
that no permit was necessary. When a claimant for a vested right does not produce the actual
permit from an appropriate governmental body to establish a right to complete construction
pursuant to that permit, a claimant may be able to establish a vested right to certain development
in the manner in which the plaintiff in Halaco established its right—through evidence that a
claimant, prior to construction of the claimed development, “had actively and openly sought
information from the city [or other appropriate government body] as to whether any permit was
necessary for construction and use of [development claimed to have a vested right] and that... a
responsible city employee with ostensible authority to make the statement that no permit was
necessary [told the claimant that no permit was necessary].” (Halaco, supra, 42 Cal.3d at p. 70.)
(emphasis added) The Claimant has not submitted any information to verify that it received
information from an authorized City employee that no permit was necessary prior to
commencing the claimed development.
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The City regulated commercial development such as the claimed development at the time of its
commencement. The Claimant misconstrues the applicable regulation in effect at the time of the
commencement of the claimed development. As noted above in Section D. of the staff report,
Section 6 of the ordinance in effect at the time of the hotel’s construction in 1930, Ordinance No.
55, regulated the erection, reconstruction or enlargement of any building, structure, or
improvement and authorized the City to permit such development “upon such terms and
conditions as the Council may deem proper under the special circumstances so shown to exist,
whenever said Council shall be satisfied from a consideration and investigation of the facts stated
in a petition therefor, that such special permit is necessary for the preservation and enjoyment of
any substantial property right or rights of the petitioner, and not materially detrimental to the
public welfare, or injurious to the property and improvement in said zone.” Further, contrary to
the Claimant’s assertion, section 7 '°doesn’t provide that there were no restrictions over the use
of Hotel Laguna property, just that there was no restriction “as to its design, arrangement of
intended use or purpose.” In other words, section 7 did not restrict the construction of a hotel use
on the Hotel Laguna property because the zone within which the Hotel Laguna property lies did
not have use limitations. And, section 7 did not restrict the hotel operator at the time of
application for a building permit in 1930 in regard to its arrangement of the hotel on the site (i.e.,
no setbacks) or its aesthetic design. However, section 7 was, at the same time, limited by laws in
effect at the time of adoption of Ordinance No. 55, which necessarily included Section 6 of that
same ordinance with Section 6 requiring that a the City adopt a finding for all development
proposals in all zones that takes into consideration the property owner’s rights and the interest of
the public. Section 7 does not override the restrictions that could be adopted by the City pursuant
to Section 6 in approving development to protect the public welfare, the property and
improvements in the relevant zone. Thus, it is reasonable to conclude that the restrictions in
Section 6 could apply to Hotel Laguna and the claimed development, in 1930, if the City found
that the project raised issues relative to public welfare, the property and improvements in the
relevant zone. As such, the City could have conditioned the hotel project to prevent the hotel
owner from placing development on the sandy beach area if there was a showing that such
development would have been materially detrimental to the public welfare because of its effect
on the public’s regular use of the sandy beach fronting the hotel. The Claimant, however, has not
submitted any evidence that it had actively and openly sought information from the City prior to
commencement of the claimed development as to whether or not the Claimant needed a permit
for its claimed development and no City employee with authority told the Claimant that no
permit was necessary.

The submitted letters do not meet the evidentiary threshold for a finding of a vested right. the
Claimant mistakenly relies on letters that were drafted well after the construction of the hotel,
wherein the authors claim that they observed the roped off area on the Claimant’s property
during various times prior to February 1, 1973, and drawing a conclusion that these letters

' Section 7 of the Ordinance No. 55 provides the following:

“SECTION 7. Any building, structure, or improvement may be erected, constructed, established, altered or enlarged
in ZONE “A” without restriction as to its design, arrangement or intended use or purpose, provided such building,
structure or improvement or the use or purpose thereof is not prohibited by law or ordinance now in force, or
which may hereafter be enacted, and provided further that they comply with the requirements of the building code
and fire district regulations of this city, in particular.” (emphasis added)f
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establish that the development lawfully existed prior to the Coastal Initiative. Unlike the City
officials in Halaco, none of the authors of the letters were properly authorized City officials who
can attest that he or she told the Claimant that no permits were necessary for the claimed
development. Further, the Claimant also misinterprets the significance of a letter from a former
City Manager who, well after the claimed development first took place in 1931, claims that in
1982 the City investigated the legality of the claimed development and concluded that it did not
have the authority to stop the Claimant from roping off the beach area, by simply saying that the
development was there prior to February 1, 1973 and there were no regulations enacted at the
time that would have required a permit. These letters, however, fail to meet the threshold
established in Halaco which required the inquiry of whether or not a permit was necessary
before the construction of the hotel from a City official with ostensible authority to issue a
statement that no permit was necessary and the City official actually delivered such a statement
to the Claimant and the Claimant relied, in good faith, on such a representation to its detriment.
There is no record that the City ever issued such a letter or representation. Thus, the Claimant
has failed to establish that it has received a permit issued by the City or was told, prior to
construction of the claimed development, by a person with ostensible authority in the
government that he or she did not need a permit for the claimed government. Therefore, since
the Claimant did not submit any permit issued by the City for the claimed development prior to
February 1, 1973 or any representation by the City that no permit was necessary prior to
commencement of the claimed development, then there cannot be a good faith reliance on a
government approval, which necessarily precludes a finding that the Claimant is entitled to a
vested right for the claimed development and the vested rights claim must be denied.

2. Even if the Claimant Could Establish that It Received Government Approval for the
Claimed Development, The Claimant Has Not Presented Any Evidence That it Performed
Substantial Work and Incurred Substantial Liabilities In Good Faith Reliance on those
Approvals

In addition, even if the Claimant could show evidence of all governmental approvals, which it
cannot, the Claimant has not demonstrated that it performed substantial work or incurred
substantial liabilities in good faith reliance on such (non-existent) governmental approvals. In its
June 16, 2014 letter, the Claimant states that while “precise records no longer exist” relative to
the amount it has spent on construction and improvements, it, nonetheless, somehow calculates
that it spent not less than $700,000 over 42 years prior to the effective date of the Coastal
Initiative for the original Hotel Laguna construction and improvements thereafter. It claims that
this expenditure “vests the right to make the uses of the beach that Hotel Laguna has made.” The
Claimant includes the expenditures for the construction of the beach furniture storage building in
this estimate. However, the Claimant has failed to substantiate the claimed amount with any
evidence such as invoices from contractors, bank records of payments made to those contractors,
receipts for materials, accounting records, etc. Therefore, the Claimant has failed to establish
that it had incurred substantial liabilities in good faith reliance on a government approval for the
claimed development.

In addition, the expenditures claimed appear to be attributed to development that is not within the
scope of development of the vested rights claim. Rather, the Claimant cites to numerous permits
issued to the Claimant between the 1930s and the late 1960s, and claims the substantial liabilities
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were incurred in reliance on those permits. As noted above, no permits or other qualified
government approvals were issued for the regular and periodic placement of the posts and
rope/chain barrier to delineate the area for the hotel guests’ exclusive use and the placement of
the beach furniture in that area; therefore allegations that the expenditures related to construction
activities for the claimed development pursuant to permits issued by the City appear implausible.
As a result, the claimant has not supported its claim of vested right with any evidence of
financial liabilities incurred in reliance of a government approval.

The accurate calculation of expenditures, assuming the Claimant had received appropriate
government approvals, for the claimed development would not have constituted substantial
liabilities. The expenditures for the claimed development would have merely been the cost of the
posts, chains and signs required to place the barrier on the beach area, none of which would have
met the threshold of qualifying as a substantial financial liability. In present values, the cost of
metal posts, chains and a sign is nominal and could be anywhere from $3 per post to $5 per post
(assuming 6-8 posts=$40 maximum),'’ $62 to $122 for about 300 feet of cotton Y% inch rope'?
and about $100 for plywood and paint/paint brushes to make signs. Using these present day
numbers without adjusting for the plausible values between 1931 and 1973, the total expenditure
for the claimed development, in current dollars would be about $262. The cost of the beach
furniture shouldn’t be factored into the equation because the beach furniture isn’t something that
is exclusive for the claimed development. Rather, the furniture can be used in a manner that
doesn’t change the intensity of use of land; the furniture can simply be used by guests on an as-
needed basis and not placed in bulk on the beach, as it is now, regardless of the hotel guests’ use
of the beach furniture at any given time. Regardless of the time period, $262 cannot be
reasonably considered a substantial sum such that it warrants a finding that the Claimant incurred
substantial liabilities giving it a vested right that should excuse it from obtaining a coastal
development permit. Further, considering most of the rooms at Hotel Laguna cost about $225-
$300 per night, it would only take the Claimant 1-2 nights of renting one room at the hotel to
make up the $262 potentially incurred by the Claimant for the claimed development. Thus, since
the Claimant’s investment in the claimed development could easily be recouped in one summer
weekday and pales in comparison to the total expenditures made between 1931 and 1973, it
cannot be considered a substantial financial liability.

Even if such work and liabilities were related to their vested rights claim, neither the Claimant
nor its predecessors in interest performed any work, much less substantial work, to construct the
regular and periodic placement of the posts and rope/chain barrier to delineate the area for the
hotel guests’ exclusive use and the placement of the beach furniture in that area. The Claimant
has not cited a single California case, nor is the Commission aware of one, in which the
“performance of substantial work” portion of the test for a vested right for private development
was met by the minimal construction involved in the present case. Thus, even if the Claimant had
met the requirements of all necessary governmental approvals, which it has not, the Claimant has
not met its burden of proof showing that it performed substantial work or incurred substantial

" http://www.homedepot.com/b/Lumber-Composites-Fencing-T-Posts-U-Posts/N-5yc1vZc3If. (on file)

2 http://www.homedepot.com/s/cotton%2520rope?NCNI-5. (on file)
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liabilities in good faith reliance on a governmental permit. For this additional reason its claim of
a vested right is denied.

F. OTHER CLAIM NOT CENTRAL TO THE VESTED RIGHTS DETERMINATION

The Claimant asserts that even if the Commission determines that there is no vested right to the
claimed development, the Commission is estopped from requiring a permit for the claimed
development under the doctrine of laches because the Commission did not require a permit for
the claimed development at the time of the effective date of the Coastal Initiative. “The defense
of laches requires unreasonable delay plus either acquiescence in the act about which plaintiff
complains or prejudice to the defendant resulting from the delay.” (Conti v. Board of Civil
Service Commissioners of the City of Los Angeles (1969) 1 Cal.3d 351, 359.) (Wells Fargo
Bank, N.A. v. Bank of Americant & SA (1995) 32 Cal.App.4™ 424, 439.) “If the delay has caused
no material change in statu[sic] quo ante, i.e., no detriment suffered by the party pleading the
laches, [the defendant’s] plea is in vain.” (Id. At p. 360.)

First, the defense of laches doesn’t apply to the Claimant’s case because the Commission,
through the enforcement division, first discovered that the Claimant had operated the claimed
development in early 2010 and sent a notice of violation letter to the Claimant on April 5, 2010
to cease and desist the claimed development and to apply for a CDP if it wished to continue the
claimed development. In Feduniak v. California Coastal Commission (2007) 148 Cal.App.4™
1346, the court found that a delay of 3-4 months from the time of the Commission’s discovery of
a violation to the time where it sent the violator a notice of violation did not justify the violator’s
claim that the Commission’s action is barred by the doctrine of laches even though the violation
had been in existence for about 17 years prior to the notice of violation. In its ruling on this
issue, the court concluded “that the Commission did not “acquiesce” in the easement violation
that it did not know about before 2002; nor did it unreasonably delay enforcement of the
easement thereafter. Moreover, as with estoppel, laches is not available where it would nullify
an important policy adopted for the benefit of the public.” (Id. at p. 1381.) Similarly, the
Commission first discovered the violation involving the claimed development in early 2010 and
sent out the notice of violation letter within 3-4 months of discovery in early April 2010. Thus,
the Commission did not acquiesce in the violation that it did not know about before 2010 and did
not unreasonably delay enforcement of the violation thereafter. Further, laches is not available in
this case because it would have the effect of nullifying important policies related to protecting
visual resources and maximizing public access resources (requirement of additional parking for
increasing service area at the hotel protects access) along the coast, which are described as
important policy goals in the Coastal Act. (Sections 30001, 30001.5 of the Coastal Act)

Second, while the defense of laches can be dismissed for failure to establish delay in making a
claim against a defendant, as is the case here, the Claimant has, nonetheless, also not established
that it will suffer prejudice by complying with the Coastal Act and applying for a CDP for the
claimed development. The Claimant asserts that it will lose up to $1,000,000 if it loses the
ability to exclude the public and serve guests food and drinks on the beach area. The Claimant
has not submitted any evidence (receipts, reports, etc.) to support the claim that it generates
$1,000,000 exclusively from using the claimed development. Further, even if it had established
that it would lose $1,000,000 if it did not receive a vested right for the claimed development,
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there is nothing that precludes the Claimant from applying for a CDP to continue serving guests
on the beach area and legalizing the development. Therefore, based on the foregoing, the
Claimant has not established that the Commission is barred by the doctrine of laches in requiring
the Claimant to obtain a CDP for the claimed development.

G. CONCLUSION

The Claimant has failed to meet its burden of proof to establish a vested right for the claimed
development under Coastal Act Section 30608. A narrow view of vested rights should be
adopted to avoid seriously impairing the government’s right to control land use policy. (Charles
A. Pratt Construction Co. v. California Coastal Commission (1982) 128 Cal.App.3d 830, 844
(citing, Avco v. South Coast Regional Commission (1976) 17 Cal.3d 785, 797).) The effect of
determining that a vested right exists for a claimed development would enable the claimant keep
the claimed development without needing to comply with the Coastal Act permitting
requirements so long as no substantial change occurs to that development. In contrast, no vested
right to a claimed development can be issued if a claimant fails to establish any one of the
elements of a vested right (government approval, good faith reliance, substantial work and
substantial liabilities). Here, the claimant failed to establish all of the elements necessary to
support a determination that a vested right exists for the claimed development. The Claimant has
presented no evidence of governmental approvals for the claimed development either in the form
of a City-issued permit or by showing that an authorized City employee, prior to construction in
1930, told the Claimant that it did not need a permit for the claimed development, much less
evidence that it or its predecessors in interest performed substantial work or incurred substantial
liabilities while undertaking the development for which they claim a vested right; without
government approval of any kind, there can be no showing of good faith reliance on an approval
to justify commencing a claimed development. Although the Claimant appears to assume that it
need not present such evidence to establish a vested right under Section 30608, it cites no
persuasive authority to support this assumption. The Claimant’s efforts to establish the evidence
required to substantiate a vested rights claim fall short of the legal evidentiary threshold
necessary to support its vested rights claim. For all of the foregoing reasons, the Claimant’s
vested rights claim must be denied.
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5-12-179-VRC (E.W. Merritt Farms Vested Rights Claim)

Appendix A — Substantive File Documents

Contents of file for Vested Rights Claim No. 5-12-179-VRC, including but not limited to the
Claimant’s submittal, print outs from the following web sites:
http://www.homedepot.com/b/Lumber-Composites-Fencing-T-Posts-U-Posts/N-5yc1vZc3If and
http://www.homedepot.com/s/cotton%2520rope?NCNI-5; California Coastal Records Project
Photograph Numbers 201311194 and 200803450; Notices of Violation V-5-09-020 dated March
27,2012 and June 1, 2012



http://www.homedepot.com/b/Lumber-Composites-Fencing-T-Posts-U-Posts/N-5yc1vZc3lf
http://www.homedepot.com/s/cotton%2520rope?NCNI-5
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LAW OFFICES OF

FRED GAINES (GAINES & STACEY LLP TELEPHONE
SHERMANL. STACEY 1111 BAYSIDE DRIVE, SUITE 280 (949)640-8999
L1sA A. WEINBERG CORONA DEL MAR, CALIFORNIA 92623 . FAX
REBECCA A, THOMPSON (949)640-8330
NANCI S. STACEY

KIMBERLY RIBLE

ALICIAB. BARTLEY

June 22, 2012
LRECEIVED
outh Cogst Region
jUP‘s T
BY FEDERAL EXPRESS 25 a2
CAL!FORN]
Ms. Sherilyn Sarb COASTAL COMM/?SSION
District Director ‘
California Coastal Commission
200 Oceangate, #1000

Long Beach, California 90802

Re:  Claim of Vested Rights
Hotel Laguna, 425 South Coast Highway. L.aguna Beach

Dear Sherilyn:

On behalf of E. W. Merritt Farms, I am enclosing a Claim of Vested Rights concerning
the Hotel Laguna located at 425 South Coast Highway, Laguna Beach. Included with the Claim
of Vested Rights are Exhibits A through U which establish that Hotel Laguna has made regular
exclusive use of a portion of its private property which is on the sandy beach for the enjoyment
of its patrons, and has done so for more than 40 years prior to the adoption of the Coastal Zone
Conservation Act of 1972.

This Claim of Vested Rights is submitted in response to the Commission’s Notice of
Violation dated March 27, 2012. The uses and activities to which Hotel Laguna claims a vested
right have been conducted by the hotel for 82 years. I had written to Andrew Willis on April 20,
2010, that Hotel Laguna had made use of its privately owned beach and prevented public use of a
portion of its privately owned beach for this entire time, I provided evidence of that fact as well.

However, your agency has determined to pursue Hotel Laguna as though its long standing
activities are not allowed without a permit. In this respect your agency is wrong. This Claim of
Vested Rights should not have been necessary. As your agency’s threats of punitive fines and
penalties have caused Hotel Laguna to modify its operations in a manner which have an adverse
effect upon its business, I request that this matter be scheduled before the Commission at the
earliest possible date.

Exhibit 2 CCC Vested Rights Claim No. 5-12-179-VRC
E.W. Merritt Farms




RECEIVED

South Coast Region

H i\ - .
Ms. Sherilyn Sarb JUN 25 il

California Coastal Commission CALIFORNIA
June 22, 2012 COASTAL COMMISSION
Page 2

If you or any member of your staff should have any questions or wish to discuss this
Claim of Vested Rights, please do not hesitate to contact me.

Sincerely,

K 3

SHERMAN L. STACE

SLS

cc: Andrew Willis (w/o encl.)
Mr. Richard W. Merritt (w/encl.)
Mrs. Georgia Andersen (w/encl.)

Exhibit 2 CCC Vested Rights Claim No. 5-12-179-VRC
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RECEIVED

STATE OF CALIFORNIA ~NATURAL RESOURCES AGENCY South Cocst ReggomND 6. BROWN, JR., GovernoR
CALIFORNIA COASTAL COMMISSION UM 25 Uit
Sauth Coast Area Office ] .
200 Cceangate 10" Floor
Long Beach, CA 90802-4323 CALIFORNIA
(562) 590-5071 COASTAL COMMISSION
CLAIM OF VESTED RIGHTS

NOTE: Documentation of the information requested, such as perm its, receipts, buildings
department inspection reports, and photographs, must be aftached.

1. Name of claimant, address, and telephone number:
(Please include zip code & area code):

M_M_emj,jj’_Ear,ms__11182 Road 192, Porterville, CA 93257

2. Name, address and telephone number of claimant’s representative, if any:
(Please include zip code & area code):

Sherman I.. Stacey ' Gaines & Stacey LLP
1111 BaysSide Dr., #280 - Corona del Mar, CA 92625
949)640-~8999
3. Describe the development claimed to be exempt and its location. lnc‘ude a%lﬁlnc(l]dent%?

improvements such as utilities, road, etc. Attach a site plan, developm ent pian, grading
plan, and construction or architectura! plans.

See Attachment

4. California Environmental Quality Act/Project Status.
Check one of the following:  goe Attachment
a. Categorically exempt . Class: . tem:

Describe exempted status and date granted:

b. Date Negative Declaration Status granted:

C. Date Environmental Impact Report approved:

Attach environmental impact report or negative declaration.

FOR COASTAL COMMISSION USE:

Claim Number: Date Submitted
Date Filed
2/89
Exhibit 2 CCC Vested Rights Claim No. 5-12-179-VRC
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5. List all governmental approvals which have been obtained (including those f rom federal
agencies) and list the date of each final approval. Attach copies of all approvals.

See Attachment

6. List any governmental approvals which have not yet been obtained and anticipated date of
approval.

None

7. List any conditions to which the approvals are subject and date on which the conditions
were satisfied or are expected to be satisfied.

'I\Tnﬁ =]

8. Specify, on additional pages, nature and extent of work in progress or completed, including
(a) date of each portion commenced {i.e., grading, foundation work, structural work, etc.);
(b) governmental approval pursuant to w hich pertion was cemmenced; (c) portions
completed and date on w hich completed; (d) status of each portion on January 1, 1972
and/or January 1, 1977 {e) status of each portion on date of claim; (f) amounts of money
expended on portions of work completed or in progress (itemize dates and amounts of
expenditures; do not inc lude expenses incurred in securing any necessary governmental
approvals).

See Attachment

g, Describe those portions of development remaining to be constructed.

None

2
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10.

List the amount and nature of any liabilities incurred that are not covered above and dates

incurred. List any remaining liabilities to be incurred and dates when these are anticipated
to be incurred. .

See Attachmént

11,

State the expected total cost of the development, excluding expenses incurred in securing
any necessary governmental expenses.

In 1930, $225,000 - $450,000. Unknown :additional amounts

between 1931 and 1972.

12.

Is the development planned as a series of phases or segments? If so, explain,

No.

13.

When is it anticipated that the total developm ent would be completed?

It was completed in 1930 with modifications between

1931 and 1972.

14.

15.

Authorization of Agent. -

| hereby authorize __Sherman L. Stacey to actas my
representative and bind me in all maters concerning this application.

E.W. Merritt Farms

Rechands o <27}

Signature of Claimant

By:

{ hereby certify that to the bes{R of ﬁw%rakﬁgwltgggreﬁﬁé: i%formation in this application and al}
attached exhibits is full, complete, and correct, and ! understand that any misstatement or
omission, of the requested information or of any information subsequently requested, shall
be grounds for denying the exemption or suspending, or revoking any exemption allowed
on the basis of these or subsequent representations, or for the seeking of siigh other and
further relief as may seemn proper to the Commj

Signa{ure of Claimant{s) or Agent 0 _
Sherman L. Stacey

Exhibit2 CCC Vested Rights Claim No. 5-12-179-VRC
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ATTACHMENT TO CLAIM OF VESTED RIGHTS
HOTEL LAGUNA
425 South Coast Highway, Laguna Beach

3. Describe the development claimed to be exempt and its location. Include all incidental

improvements such as utilities, road. etc. Attach a site plan. development plan, granding

plan and construction or architectural plans.

Reserving the right to claim that none of the activities described below constitute development as
defined in Public Resources Code §30106, the activities claimed to be exempt are as follows:

The right to operate a hotel which includes, among other things, the right to engage in the
following activities:

a.

The daily positioning and removal of beach furniture including chaises with pads,
tables and umbrellas on the sandy beach within 28 feet of the bulkhead or the toe
of slope of the Hotel Laguna property and extending across the 253 feet of width
from Laguna main beach to the southerly property boundary.

The limitation of the use of the beach and beach furniture including chaises with
pads, tables and umbrellas on the sandy beach to patrons of Hotel Laguna within
28 feet of the bulkhead or toe of slope of the Hotel Laguna property and extending
across the 253 feet of width from Laguna main beach to the southerly property
boundary (the “Private Beach Area™).

The proviéion_exclusively to patrons of the Hotel Laguna within the Private Beach
Area of food 'and beverage services from the kitchens and bars of Hotel Laguna.

The positioning and removal of boundary markers which is presently conducted
on a daily basis through the use of 1 ¥2" diameter metal posts driven into the sand
connected by a ¥2" white cotton rope set at three feet above the sand along the
boundaries of all or a portion of the Private Beach Area to identify that the Private
Beach Area is limited to Hotel Laguna patrons.

'The attachment of signs to the ropes at reasonable intervals identifying the area
within the ropes as the private property for the private use of Hotel Laguna.

The location of the activities on the beach in relation to the hotel structures is shown on
Appendix 1 attached hereto.

Page 1 of 15
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"4, California Environmental Quality Act/Project Status.

The activities as to which this claim of vested rights is directed do not constitute a project
- as defined in Public Resources Code §21065 as there is no permit action by any local or state
agency required for such activities. In addition, such activities commenced in 1930, prior to the
date on which the California Environmental Quality Act became effective on January 1, 1969.
Even if considered to be a project, such activities would be categorically exempt under California
Code of Adm. Regs., Title 14, §15301, 15304, 15311. Even if claimed to be an ongoing project,
such activities would be exempt under California Code of Adm. Regs., Title 14, §15261(b).

Page 2 of 15
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5. List all eovernmental approvals which have been obtained (including those from federal

agencies) and list the date of each final approval. Attach copies of all approvals.

Although the City of Laguna Beach has not retained a copy of the original building permit
from 1930, there is no dispute that Hotel Laguna was built with a building permit and opened in
1930. The City’s Historical Resources Inventory conducted in 1981 describes Hotel Laguna as
opening in 1930. (See, Ex. A.) The Los Angeles Time reported on June 22, 1930 that
groundbreaking had taken place on June 10, 1930. (See, Ex. B-1.) The Los Angeles Times
reported on August 11, 1930 that the grand opening of Hotel Laguna had taken place. (See, Ex.
B-2.) The 70 room hotel had been built in 60 days.

The building permit issued to Hotel Laguna authorized the construction of a hotel and the
operation of the hotel in the manner in which any other hotel would have operated in the location
and at the time of the opening of the hotel. This would include the use and protection of some or
all of the real property on the sand in front of Hotel Laguna which was owned by Hotel Laguna
for the exclusive use of its patrons. It would have been inconceivable in 1930 that a hotel
constructed in the location of Hotel Laguna would not have used the privately owned beach
property in front of the hotel for the exclusive use of its guests. (See, Ex. C.)

On June 20, 1951, the City of Laguna Beach, knowing that Hotel Laguna used the beach
front in front of Hotel Laguna for the exclusive use of its patrons, issued a variance to Hotel
Laguna to construct a building for the purpose of storing the beach furniture used for patrons of
Hotel Laguna. (See, Ex. D-1.) The sworn application for variance states:

“Tt is necessary to have a small building on the Laguna Hotel property in which to

store umbrellas and other equipment needed for the beach. ... At the present
time the furniture is stored in the tunnel that leads from the hotel to the beach . . .”
(See, Ex. D-2.)

On January 10, 1952, Hotel Langna wrote to the City asking an extension of time on the
variance for erecting “a beach house necessary to store our beach equipment.” (See, Ex. D-3.)

On March 28, 1952, the City of Laguna Beach, knowing that Hotel Laguna used the
beach front in front of Hotel Laguna for the exclusive use of its patrons, issued a building permit
to construct a building for the purpose of storing the beach furniture used for patrons of Hotel
Laguna. (See, Ex. D-4.) The building constructed in 1952 in reliance upon the variance and the
building permit still exists at the southwest corner of the area of hotel improvements. (See,
Appendix 1.)

Attached hereto as Appendix 2 is a list of 61 other governmental permits issued by the
City of Laguna Beach to Hotel Laguna between 1932 and 1969 authorizing alterations and
improvements to Hotel Laguna, all issued by the City knowing that Hotel Laguna used the beach
front in front of Hotel Laguna for the exclusive use of its patrons. Copies of the permits
themselves are collected as Ex. U.) '
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8. Specify. on additional pages. nature and extent of work in progress or completed.
including (a) date of each portion commenced {i.e., erading, foundation work, structural

work, efc.): overnmental approval pursuant to which portion was commenced: (¢

.p_ortions completed and date on which completed; (d) status of each portion on January 1,
1972 and/or January 1, 1977, (e) status of each portion on date of claim; (f) amounts of

money expended on portions of work completed or in progress (itemize dates and
amounts of expenditures: do not include expenses incurred in securing anv necessary

governmental approvals).

A, E. W. Merritt Farms is the Holder of the Rights Claimed Herein.

The ownership of Hotel Laguna extends to the ordinary high water mark. The sole survey
of the ordinary high water mark was conducted in 1935 and is shown on the 1935 Record of
Survey. (See, Ex. E.) The hotel was constructed by Laguna Hotel Corporation initially under a
lease referenced in a grant deed June 6, 1930 (see, Ex. F-1, Exception {3), and subsequently as
fee title holder by Quitclaim Deed dated February 27, 1934 (see, Ex. F-2). When originally
constructed, Hotel Laguna was on only a portion of the property which is now used. The balance
of the Hotel Laguna Property was subsequently acquired by Hotel Laguna Corporation. The
entire property is shown on a 1959 recorded Record of Survey. (See, Ex. G.) The mean high tide
line was not resurveyed in 1959 and the 1959 Record of Survey relies upon the mean high tide
line shown in the 1935 Record of Survey.

On February 26, 1973, Richard Merritt acquired all of the stock of Laguna Hotel
Corporation by purchase from Barbara Schweitzer, Albert Woolbridge Agnew, Virginia Agnew
Nelson, James Edward Agnew, and John Mullin. Laguna Hotel Corporation granted the entire
property to E.-W. Merritt Farms, a partnership consisting of Richard W. Merritt and Harriet L.
Merritt by Grant Deed recorded on February 27, 1973 (Book 10571, page 595, Official Records,
Orange County. (See, Ex. F-3 & Ex. T.) Title is presently held in E. W. Merritt Farms.

At the time of Merritt Farms purchase, the property was operated under a lease to Danish
American Hotels, Inc. (See, Ex. H & Ex. T.) In 1985, Andersen Hotels, Inc. acquired the
leasehold interest and has held that leasehold interest continuously to the present day. Georgia
Andersen is the President of Andersen Hotels, Inc. (See, Ex. H.)

The rights claimed herein were vested in Laguna Hotel Corporation. Laguna Hotel
Corporation transferred such rights to E. W. Merritt Farms by grant deed as an integral part of the
real property. A grant deed transfers a fee simple interest. (Civil Code §1105.) A fee simple
interest is the highest and broadest form of ownership; it is the fullest and most absolute estate in
lands known to the law. (Callahan v. Martin (1935) 3 Cal.2d 110, 120, Apartment Ass’n of Los
Angeles County, Inc. v. City of Los Angeles (2001) 21 Cal. 4™ 830, 840.)
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B. Hotel Laguna Has Used the Beach in Front of the Hotel for its Exclusive Use and Erected
Barriers and Signs to Protect That Exclusive since since at Least 1930.

Prior to the construction of Hotel Laguna, a different hotel (The Yoch Hotel or Laguna
Beach Hotel) existed on the site since the 1890's. (See, Ramsey, Pioneer Days of Laguna Beach,
1967, p. 44-47, Ex. R-1.) It is likely that the owners of the Yoch Hotel used the beach for its
patrons in a manner similar to that exercised by Hotel Laguna. The Yoch Hotel was removed in
1930 to make way for the construction of Hotel Laguna. (See, Ex. R-1, p. 47.)

A photograph dated 1930 shows Hotel Laguna from the air. In the photograph, a series of
identical umbrellas can be seen placed on the beach in a straight line. (See, Ex. N.) This
obviously shows that the umbrellas were placed by Hotel Laguna with the intention that its
patron would have exclusive use of the beach.

On October 16, 1935, a Record of Survey was recorded in the4 official records of the
Orange County Recorder. (See, Ex. E.) The 1935 Record of Survey had been prepared by A. J.
Stead, Registered Engineer No. 2708 who certified its contents. The 1935 Record of Survey was

- reviewed and approved by the Orange County Surveyor. The 1935 Record of Survey shows that

5/16" chain fences at the north and south boundaries which extend for a distance of
approximately 35 feet onto the beach from the “boardwalk”. At the seaward end of each fence,
the 1935 Record of Survey identifies a post and a galvanized iron sign painted on both sides and
attached to the fence which reads:

This Beach to the Point of Mean High Tide
is Private Property and is
Reserved for the Guests of Hotel Laguna
Permission to Use Revocable at
Any time
LAGUNA HOTEL CORPORATION
Owners
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In addition to the sign and chain fence, Hotel Laguna Corporation posted galvanized iron
signs painted both sides in ornamental iron frames set on 2 inch pipes at the boardwalk on both
the north and south boundaries of the property which read: '

NOTICE
This Board Walk & Beach are
Private Property, Permission to
Use Revocable at anytime.
LAGUNA HOTEL CORPORATION, OQWNER

Finally, a 4 inch by 9 inch brass plaque was placed on the surface of the boardwalk at the
‘north and south boundaries of the Hotel Laguna property. The brass place read:

Private Property
Permission to pass
over revocable at

any time

It is obvious that the property owner, Laguna Hotel Corporation, was highly concerned
about protecting its private property rights and undertook a significant physical effort to identify
“and advise the public of the private use of the hotel’s private property. As Laguna Hotel
Corporation continued to own Hotel Laguna until February 26, 1973, there is no reason to
believe that the owner’s interest in protecting its private property diminished over the years. In
fact, evidence indicates that the property was continnously used exclusively by Hotel Laguna and
identification of the boundaries were prominently featured.

A photograph dated 1930's shows the structure of Hotel Laguna from above and the beach
adjoining the hotel. ' The photograph hangs in the lobby of the hotel. There is a series of
identical umbrellas set out on the beach in a line. (See, Ex. N.)

Sometime after 1935 and before 1946, the board walk was removed. In 1951, Laguna
Hotel Corporation sought a variance to construct “a one-story concrete block building size -
approx. 11' x 9' by approx. 8 feet in height, covering . . . for storage of beach furniture and
equipment.” (See, Ex. D-2, p. 1.) The Variance Application stated: “It is necessary to have a
small building on the Laguna Hotel Property in which to store umbrellas and other equipment
needed for the beach. . .. At the present time the furniture is stored in the tunnel that leads from
the hotel to the beach and which seriously interferes with the passageway.” (See, Ex. D-2, p. 2.)
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It is a reasonable inference that the City Council, when granting the variance, was aware of the
barriers and signs as well as of the hotel’s service of chaises, tables and umbrellas for its patrons
and food and beverage service as well. The City granted the variance on July 16, 1951. (See,
Ex. D-1.) The City extended the variance. (See, Ex. D-3.) A building permit was issued for the
storage building on March 28, 1952, (See, Ex. D-4.) The storage building was constructed and
continues to exist today. It is identified on Appendix 1. The physical drawings of the storage
building which was approved by the City have not been maintained in the City’s records.

In 1957, the chain and sign can be seen on a copyrighted a postcard. (See, Ex. O.) The
postcard shows a photograph of the beach taken from the upper grounds of Hotel Laguna. The
photograph clearly shows the posts, chains and sign dividing Hotel Laguna from main beach.
What appears in the 1957 postcard is substantially the same as appears in a photograph which
appeared in 1982 in the newspaper the “Daily Pilot”. (See, Ex. P.)

Three longtime visitors made written statements to the City of Laguna Beach in 1981 and
1982 attesting to the fencing, signs and use. These written statements are admissible against the
hearsay rule by the ancient document exception. (See, Evidence Code §1331.)

A. W. Agnew stated in a letter on January 15, 1982:

“During the mid thirties; and until World War II my parents frequently visited
friends or rented beach houses along this beach during the summer months. In
1944, my father bought a significant interest in the Hotel Laguna and purchased
the property at 563 South Coast Highway, slightly south of the Hotel.

“The Agnew Trust, of which I am a trustee, owned the property for épproximately
20 years and still is financially involved in the Hotel Laguna.

“During this entire period, the beach directly in front of the Hotel Laguna property
has been clearly marked off and designated as a private beach area. The
boundaries of this area have always been established on the north and south by
some type of rope, cable, fence or other barrier extending to the mean high tide
line and included a sign stating it was a private beach area.

“In summary, for longer than the past 48 years, the beach directly infront of the
Hotel Laguna property has been clearly designated as a private beach by some
type of sign and barrier which marked the property line across the beach to the
mean high tide line on both the north and south extremities of the property.”
(See, Ex. L) .

Wayne F. Mullin stated in a letter dated December 21, 1981:

“I have been a guest at the Hotel Laguna for many years. My first visits started in
the early thirties. I was a guest of the hotel during the World War II. Since my
first visit there have been chains across the sand with a sign stating that the beach
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was private. It has always been my understanding the beach was private to the
mean high tide mark. Since the early days the beach in front of the hotel has been
reserve[d] for hotel guests. During the War years when the hotel was reserved for
the Marine Cores [sic] for “R and R” I was a guest during that time. The beach
was occupied by the young officer and I was a guest also at the Hotel and the
beach was private. I would certify that the chain with a sign were in place before
1940. 1 would hope the beach remain private in the future.” (See, Ex. J.)

Barbara Schweitzer stated in a letter dated December 21, 1981: _

“Since the early thirties my family has had an investment in Hotel Laguna. In the
early days, due to its popularity, the City Council gave Hotel Laguna permission
to put of a chain and sign on each end of its property on the beach, in order to
provide a place for its guests. As early as 1931 I have stayed at the hotel and the
sign and chain have been there.” (See, Ex. K.)

Additional personal attestations are provided with this Claim of Vested Right. Neil J.
Purcell, the retired Chief of Police of Laguna Beach, remembers the chains and signs from 1956
when he visited the beach as a teenager. As a police officer for the City of Laguna Beach starting
in 1968, he observed the chains and signs.

“In 1968, 1 took a position as a police officer in the City of Laguna Beach. In the
execution of my duties, I was required to go to the main beach and boardwalk,

* along Laguna Avenue which borders Hotel Laguna on the north, and along the
beach in front of Hotel Laguna, when needed. Iagain observed the placement of
posts and chains along the Hotel Laguna boundaries with signs identifying the

- property as private property of Hotel Laguna. After 1968, I also observed that
from time to time, a rope would be extended along the beach between the chains
at the north and south boundaries of Hotel Laguna. The rope was not there
permanently but would be removed in months outside the summer.” (See Ex. L-1,
p. 1)

‘Chief Purcell participated in a 1981-1982 City investigation into the date when the
chains, signs and private use had been established. The investigation was supervised by City
. Manager Kenneth C. Frank. The conclusion of the investigation was that the chains, signs and
private use had been established prior to 1940. (See, Ex. L-1, p. 2.)

Chief Purcell also commmunicated officially in 1993 with California Alcoholic Beverage
Control. Chief Purcell identified a specific area measuring 28 feet from the hotel bulkhead by
253 feet as the area of exclusive use. Chief Purcell attested that the service and use of alcohol by

Hotel Laguna patrons in this area had never produced any policy activity. (See Bx.L-1,p.2 &
Ex.L-2.) '

Retired City Manager Kenneth C. Frank attests to the investigation undertaken under his
supervision in 1981-1982. With witnesses and records which existed 30 years ago but may no
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longer be available (other than the letters from Agnew, Mullin and Schweitzer referenced above)
the City determined that the barriers and exclusive use predated 1940.

“By May 1982, after the conclusion of my investigation, the City determined that
it lacked the jurisdiction or authority to require that Hotel Laguna not place posts,
chains and signs on the beach. The Director of Community Development
communicated that determination to me by a memorandum dated May 7, 1982.”
(See, Ex. M-1, p. 2 & Ex. M-2.)

If the right to maintain the posts and signs and reserve the private beach area for hotel use
only had been vested against a City of Laguna Beach ordinance adopted in 1940, then such uses
must also be vested against a state statute like the California Coastal Zone Conservation Act of
1972, adopted in 1972, or the California Coastal Act of 1976.

The establishment of Hotel Laguna’s rights cannot be viewed from a 2012 perspective for
the events that occurred between 1930 and 1972. In the 1930's through 196(0's, there was not and
would not have been any controversy about Hotel Laguna using and marking its private property.

.Such use of beach would be reasonably expected since Hotel Laguna owned the beach to the

mean high tide line.

Professor Andrew Sandoval-Strausz of the University of New Mexico, the nation’s
foremost expert on the cultural history of hotels in the United States (See, Ex. C-2.), has
reviewed the history of Hotel Laguna, examined its location adjacent to the beach, and rendered
an opinion dated June 12, 2012, as follows:

1. It is virtually impossible to image that a waterfront hotel opening for business in
1930 would have neglected to designate and claim the beach adjacent to the hotel
as a location where it would offer its patrons scenic views, access to bathing in the
ocean and food and beverage service; and one Prohibition ended in 1933, it is
nearly inconceivable that such a hotel would have declined to reserve a section of
the beach for alcohol sales. (See. Ex. C-1, p. 1.)

2. In the present case of the Hotel Laguna, there is clear evidence that beginning in
the 1930s and continuing since then, the proprietors conducted their premises in
accordance with these longstanding rules of hotelkeeping: they sold food,
beverages, and alcohol on their premises, including on the beach adjacent to the
hotel; and they claimed ownership of this area for precisely this use by placing
furniture vpon it and cordoning it off. (See. Ex. C-1,p. 3.)

3. The uses of the beach in front of the Hotel Laguna have for many years typified
the practices of resort hotels nationwide, and particularly in Califomia. (See. Ex.
C-1,p.3)

4, In sum, all the evidence—decades and in some cases centuries of historical

precedent in the hotel industry; direct textual and photographic evidence about the
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Hotel Laguna in particular, and spanning more than three quarters of a century;
and print and photographic evidence of many other hotels situated similarly to the
Hotel Laguna following precisely the same business practices in exactly the same
years as the Laguna has operated-points to the same conclusion. The Hotel
Laguna did indeed cordon off a part of the beach alongside its hotel, place tables,
chairs and umbrellas there, and serve food, drink, and alcohol (as of 1933) to its
patrons; and it would have been practically inconceivable for a resort hotel of this
kind to do otherwise, because that would have meant voluntarily forgoing a
lucrative practice that would have been a source of income essential to the hotel’s
profitability. (See. Ex. C-1,p.4.)

C. Changes to the Manner of Marking Boundaries Which Reduce the Size and Scope of

Such Markers Have No Effect upon the Right To Mark Boundaries and the Right to
Continue to Mark Boundaries.

The method by which Hotel Laguna has delineated its area of exclusive dominion has
changed over the years. However, the method has progressively become less and less obvious
and intrusive. The Claim of Vested Rights is not as to any specific method of demarcation but
that Hotel Laguna has a right to make a demarcation. The chain fences from 1930 to the early
1990's were permanent fixtures. The rope along the beach between the chain fences was a
temporary feature. (See, Ex. L-1,p. 1.)

The present method is substantially similar to the method established from 1930. A rope
has replaced a chain. This is not a significant change. The ropes and posts are not maintained
permanently but are placed daily. Each morning that the weather will permit the use of the
beach, an employee places 1 ¥2 inch metal poles by driving them into the sand until only 3 feet
are above the sand. A light rope is strung between the stakes. A sign which identifies “Private
Property” is hung from the rope. At the end of the day, the stakes and the rope are removed. A
vested right to place a permanent barrier should not prevent its exercise by lessening the barrier
to a daily placement and removal. The present method is a lesser variation of the prior method
which has no material change in effect.

D. Existing Authorities on Vested Rights to Complete the Construction of Permitted
Structures at the Time of a Change in the Law Have Limited Application Here.

This Claim of Vested Rights does not fall squarely under the precedents which generally
involve the construction of structures or the completion of subdivisions. (See, San Diego Coast
Regional Com. v. Sea the Sea, Ltd. (1973) 9 Cal. 3d 888; Avco Community Developers, Inc. v.
South Coast Regional Commission (1976) 17 Cal.3d 785. Under these cases, there is no question
that Hotel Laguna has a vested right against the Coastal Act of 1976 to operate a hotel. Hotel
Laguna received a building permit 43 years before the Coastal Zone Conservation Act of 1972
was enacted by initiative. (See, Pub. Res. Code §§27000, et seq., repealed December 31, 1976.)
Hotel Laguna has been continuously operated as a hotel for 82 years.
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Hotel Laguna has demonstrated that the requisite of a final permit has been met. Hotel
Laguna obtained a final permit to construct a hotel in 1930. The hotel was constructed. No
regulations of the City limited the hotel from placing barriers on the beach and signs advising the
public that it was private property. No regulations of the City imited the hotel from restricting
its property on the beach for the exclusive use of its patrons. The erection of barriers, posting of
signs, and exclusive use of the beach were a normal and foreseeable use which would be made by
a hotel in 1930. Therefore, no permit, other than the permit to build the hotel, was necessary for
Hotel Laguna to establish the exclusive use, the right to preserve its private property by posting
signs and placing barriers, the right to place furniture on the beach for the convenience of its
patrons, and the right to provide food and beverage service to those patrons on the beach.

In 1951, Hotel Laguna notified the City (although doubtless the City was already aware)
that it placed furniture on the beach for its patrons. Hotel Laguna needed a new building to store
the beach furniture. The City approved the permit and Hotel Laguna built the storage building.
It can be reasonably inferred that the City was aware of the activities of Hotel Laguna on the
beach long before the 1951 permit application for the storage building. Between 1930 and 1950,
there were 26 other building permits approved for modifications to Hotel Laguna. (See,
Appendix 2 & Ex. U.) Laguna Beach was a small city and Hotel Laguna was its premier hotel,
located in the downtown, only a few blocks from City Hall at 505 Forest Avenue. Hotel Laguna
was a major location for dining including local banquet uses. That the City was unaware in the
1930's or 1940's of the uses made by Hotel Laguna on the beach is highly unlikely.

Further, between 1951 and 1969, the City issued an additional 32 permits to Hotel
Laguna for alterations to the structure, including changes to dining, bar and kitchen facilities, all
of which provide services to the patrons on the beach. The City was certainly aware when
issning every one of these permits that Hotel Laguna used the beach for its patrons because the
City had approved a building for the purpose of storing the furnishings used by Hotel Laguna on
the beach.

The normal hotel operations that Hotel Laguna lawfully established include the private
use of the beach and the provision of services to users. ‘In 1930, it was the natural and reasonably
foreseeable use which a hotel on a beach would make. (See, Ex. C.) Hotel Laguna placed
signiﬁcant barriers to identify the beach and protect that use. The vuse and the barriers have
contimued unchallenged for 82 years. If that does not establish a vested nght then property rights
have lost all meaning.

Though the facts of this case are unique and do not {ind a precise match in the cases, this
case 1s most analogous to Halaco Engineering Company v. South Central Coast Regional
Commission (1986) 42 Cal.3d 52. In Halaco Engineering, the property owner claimed a vested
right to operate a nonferrous scrap metal recycling plant in Oxnard. Included in this claim of
vested rights was the right to use and expand a 15 acre settling pond, and to dispose of dredged
materials from the settling pond on an adjoining 13 acre site. Halaco had built its-adjoining
magnesium smeltering plant facility, foundry-furnace building and welding shop based upon
permits {rom the City. But there was no separate permit for depositing in the settling pond,
dredging the settling pond, or disposal of dredge materials on the disposal site.
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The Coastal Commission denied the claim of vested rights as to an expansion of the
settling pond and use of the disposal site. The Superior Court overturned the Coastal
.Commission denial and found that Halaco had a vested right to all activities which Halaco had
claimed, including the expansion of the settling pond and the disposal of the dredge spoils. The
Supreme Court reached this conclusion despite the fact that there were no specific permits for the
settling pond or disposal area, and that the uses of the expanded settling pond and the disposal
area did not begin until after February 1, 1973.

“The legal arguments of the parties here require application and extension of the
principles considered in Avco because Aveo did not involve a claim of vested right
to continue a previously lawful but presently nonconforming use of improved
property. The vested right claim at issue in Avco was predicated on preparatory
expenditures for grading and installation of improvements by a developer who had
not yet acquired permits for the planned development. The vested right claimed
by Halaco is the right to continue a nonconforming use of improvements already
constructed and of which the settling pond and disposal site are integral parts.” 42
Cal.3d at 73.

Similarly, Hotel Laguna has established a use of its property starting in 1930 (if not
earlier with the Yoch Hotel) when no permit was required to cordon off a portion of its property
which was on the sandy beach. The established use was an integral part of the operation of the
hotel. The City of Laguna Beach investigated and found that its ordinances adopted in 1940
could not be applied to prevent the uses made by Hotel Laguna as they predated the 1940
ordinances and had been continnously maintained. The Coastal Commission cannot impose a
permit requirement for the same uses based upon a statute effective on February 1, 1973.

The use of the beach for Hotel Laguna patrons is an essential part of the economic model
of the hotel and the ability of the hotel to be profitable depends upon this use. One of the
features that distinguished Hotel Laguna from other local hotels is the patrons ability to have
comfort and ease in the use of the beach and to obtain service at their beach location, rather than
traveling to a counter to order and then carry food and beverages back to the beach. (See, Ex. H.)

E. The Commission Lacks Jurisdiction Because the Activities of Hotel Laguna on its Private
Property Do Not Constitute Development.

“Development” for which a permit is required is broadly defined by Public Resources
Code §30106. However, even this broad description does not encompass the temporary
' positioning of a chair or chaise, a table or an umbrella, on the beach. If such limited, temporary
uses constitute development, then every public beach user on every beach in California would
have to obtain a coastal development permit to place the chair, umbrella or sunshade which he
has carried from his car to the sand. Hotel Laguna has simply provided a service by which the
patron does not carry his own chair or umbrella but a chair or umbrella owned by the hotel is
carried for him by a person paid to do so. Just as with other public beach users, the chair or
nmbrella is put on the beach and removed from the beach every day. It is not development.
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When a public beach user places a sunshade on the beach for a family, an exclusive area
for the duration of the family’s stay is established. The posts, ropes and signs placed daily on its
private property by Hotel Laguna similarly do no more than temporarily mark its private
property. Common sense must be applied. Hotel Laguna does not argue that every beach user
placing a chair or sunshade on the beach is performing development and must obtain a permit.
However, Hotel Laguna’s personnel placing chairs and umbrellas on its private property and
temnporarily marking the boundaries of its private beach area, are not performing development for
which a permit from the Coastal Commission can be required.

Service of food on the beach does not fall within the definition of development.

F, The Commission’s Claims That the Public Has Rights in the Portions of the Property
Held Exclusive by Hotel Laguna is Not Supported by Any Evidence.

In Notices of Violation dated April 5, 2010, and March 27, 2012, the Coastal
Commission has claimed that from time to time the State is the owner of the property which
Hotel Laguna uses exclusively. The boundary between private property and public tidelands is
the ordinary high water mark. (Civil Code §830.) The ordinary high water mark is referred to by
engineers as the mean high water line or mean high tide line. (See, County of Orange, Geodetic
Unit, Procedures for Establishing the Mean High Water Line Boundaries, Ex. S.)

The Notices claim that the mean high tide line has extended into that private beach area
from time to time. The Commission has no evidence that this is true. A Public Records Act
request to the State Lands Commission confirms that the State has no surveys of the beach at
Hotel Laguna. (See, Ex. Q-1.) Inquiries to the City of Laguna Beach, the holder of the adjacent
tidelands, produce the same result. (The tidelands were granted to the City by the State in 1929.
Statues 1929, Chapter 50, see, Ex. Q-2.) Therefore, the sole evidence of the location of the mean
high tide line is the 1935 Record of Survey. Hotel Laguna’s private beach area is not less than
50-60 feet from the tideland boundary. |

Tidal and weather conditions can, from time to time, cause wave runup on the beach.
There is no evidence that this runup is anything more than peak tides driven by weather
conditions. There is no evidence of a change to the mean high tide line. During these periods of
peak tides and wave runup, Hotel Laguna does not place beach furniture where it would be
damaged or lost and does not place its identifying ropes around its exclusive area. (See, Ex. H.)

In a letter dated June 1, 2012, from Andrew Willis, District Enforcement Analyst for the
Coastal Commission, Willis states that the Commission’s evidence that the mean high tide line
extends into Hotel Laguna’s exclusive area from time to time is observation of aerial
photographs on Google Earth and California Coastal Records Project. Examination of these two
web based archives shows photographs only on the following dates: '
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GOOGLE EARTH COASTAL RECORDS PROJ ECT

May 31, 1994 unknown date 1972
June 4, 2002 May 3, 1979

April 16, 2003 : November 1, 1986
December 30, 2003 unknown date June 1987
March 6, 2004 : April 14, 1993

April 5, 2004 September 23, 2002
April 1, 2005 October 23, 2004
August 26, 2005 September 16, 2006
December 30, 2005 September 19, 2008
January 30, 2006 ' September 23, 2010

June 5, 2009
November 14, 2009
September 15, 2010
March 7, 2011

Examination of these photographs provides no competent evidence of the location of the
mean high tide line on the date of any photograph. The mean high tide line can only be located
by survey methods. For the County of Orange, these methods are described in the County’s
Procedures for Establishing the Mean High Water Boundaries. (Ex. S.) These procedures make
clear that other than circumstances involving artificial accretion, the boundary can only be
established by “tying the staked points to cadastral monuments . . . using standard surveying
techniques.” It is not possible that the Commission staff can express any competent opinion
about the location of the mean high tide line from the observation of the referenced photographs.

The Notices of Violation also asserted that public use of the Hotel Laguna private beach
area has resulted in a possible dedication to public use of the Hotel Laguna property on the sand.
This is also untrue.” Any finding which the Commission might make on this issue would be

-speculation. The Commission has no authority to take evidence and make rulings on property

rights or public dedication. See, LT-WR, LLC v. California Coastal Commission (2007) 152
Cal.App.4th 770, 806. This applies equally to a Claim of Vested Rights as it would to a permit
application. _

An implied dedication to public use require a continuous, unresiricted use of the property
for not less than 5 years. (Gion v. City of Santa Cruz (1970) 2 Cal.3d 29, 38; County of Los
Angeles v. Berk (1980) 26 Cal.3d 201, 227.) The evidence demonstrates unquestionably that for
82 years, Hotel Laguna has posted its property on a regular basis as private property, has placed
fences, chains and ropes to delineate its property, and has prevented continuous public use for
substantial periods of every year. The Commission and the State can never establish continuous,
uninterrupted public use for a period of five years. Therefore, an implied dedication cannot arise
for the 28 by 253 foot area which Hotel Laguna has protected as its private beach area. The
posting of no trespassing signs alone has been found to defeat a public dedication. (City of Los

Angeles v. Venice Peninsula Properties (1988) 205 Cal.App.3d 1522, 1534-1535.)
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G. The Equitable Doctrine of Laches should Bar the Coastal Commission from Asserting a
Permit Obligation for Hotel Laguna to use its Private Beach Area.

The Commission’s late assertion that Hotel Laguna must obtain a permit to use its private
beach area should be barred by the doctrine of laches. If Hotel Laguna was required to obtain a
permit, that requirement first arose on February 1, 1973, the effective date of the permit
requirements of the Coastal Zone Conservation Act of 1972. (See, San Diego Coast Regional
Com. v. See the Sea, Ltd., supra, 9 Cal.3d at 892-893.) The definition of development in the
present Public Resources Code §30106 is substantially identical to that in prior Public Resources
Code §27106 (repealed, December 31, 1976.)

Hotel Laguna has a prominent location in downtown Laguna Beach. Iimediately to the
north is the public Laguna Main Beach. The beach in front of Hotel Laguna is highly visible
from many public locations including Main Beach, the boardwalk, Main Beach Park, and Laguna
Avenue. For the 18 years from 1973 through at least 1990, a chain and sign separated the Hotel
Laguna private beach area from Main Beach. Beach fumiture and umbrellas which were
obviously provided by Hotel Laguna were placed regularly on the beach. On busy weekends and
holidays, a rope was placed along the beach.

After 1993, the ropes and posts were set up and removed daily as needed. Signs
continued to be hung on the ropes identifying the private beach area. The signs and ropes
remained easily observed.

In 1981 and 1982 the City conducted an investigation into Hotel Laguna’s legal right to
post signs and boundary chains to identify its property. The City concluded that Hotel Laguna
had marked its boundaries and posted signs since prior to 1940. The City concluded that Hotel
Laguna had a right to continue the practice of marking its boundaries despite a 1940 City
ordinance which would have prohibited such uses.

By failing until 2010 to assert that the boundary markers and private uses were unlawful,
the Cominission severely prejudiced Hotel Laguna in defending its property rights. Most direct
witnesses to Hotel Laguna’s prior use are deceased. Claes Andersen, the operator of Hotel
Laguna from 1985 to 2010 is deceased. Bob Nielsen, the operator of Hotel Laguna from 1968
through 19835 is deceased. Richard Merritt, the owner of the property from 1973 to the present
date, has limited memory or documentation from the time of his purchase in 1973. (See, Ex. T.)

In these circumstances, the Coastal Commission should not be permitted to assert that
Hotel Laguna has an obligation to obtain a permit from the Coastal Commission on the grounds
that Hotel Laguna is now less able to prove that the activities preexisted 1973. The same facts
should give rise to an estoppel against the Coastal Commission or a determination that the
Coastal Commission has waived its requirement for a permit.
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DATE

06/10/1930
06/02/1931
10/29/1932
08/23/1933
03/28/1934
05/28/1934
10/11/1939
06/22/1941
02/05/1942
11/19/1943
07/27/1944
11/30/1944
07/02/1945
11/19/1945
03/28/1946
(03/20/1947
11/07/1947
11/11/1947
12/10/1947
04/20/1549
06/09/1949
09/06/1549
03/16/1950
05/25/1950
07/10/1950
10/20/1950
06/20/1951
06/20/1951

06/20/1951 .

07/07/1951
07/09/1951
07/16/1951
09/25/1951

APPENDIX “2”

HOTEL LAGUNA

BUILDING PERMIT HISTORY
PERMIT # TYPE OF WORK
Unknown Construction of Hotel
1857 Construction - Addition
2419 Construction - Repairs and Electrical
2641 Construction - Alterations
2735 Construction - Alterations
2802 Construction - Foundation
5770 Construction of Bulkhead
6908 Construction - Re-roof Existing Hotel Bldg.
7319 Construction - Re-roofing and repair
7603 Construction - Lattice Greenhouse
7957 Construction - Change Doors & Cabinets
8108 Construction - Roofing and Repair
8475 Construction - Alteration to Bldg. Café
8704 Construction - Alteration to Exist. Bldg.
8999 Construction - Addition to Sun Reom
9751 Construction - Repairs & Fireproofing
Variance Resolution No. 521 - Addition
10377 Construction - Heating & Ventilation
10436 Construction - Remodel partition
11455 Construction - Markee over Coffee Shop
11543 Construction
11687 Construction - Auto Fire Sprinkler System
11414 -Construction - Drop and Enclose Ceiling
12023 Construction - Dining Room Addition
12097 Construction - Auto Fire Sprinklers
12235 Construction - Aluminum Awning
Variance Application for Variance No., 742
Variance Construction - Beach Storage Facility
Variance Resolution No. 792 - Beach Storage Facility
12563 Construction - Pkg. Lot Fence & Walls
12567 Construction - Roof Repair
Public Hearing Notice RE: Construct Beach Storage Facility
12668 Construction-Concrete Retaining Wall
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DATE

09/25/1951
03/28/1952
01/05/1953
04/06/1953
03/26/1954
05/03/1954
-05/04/1955
04/16/1956
04/26/1956
04/24/1957
06/06/1957
10/02/1957
11/19/1957
04/14/1958
07/22/1958
05/20/1959
05/20/1959
05/28/1959
12/15/1959
- 04/07/1960
04/18/1961
12/03/1962
12/20/1962
12/20/1962
01/07/1963
04/07/1967
05/06/1968
10/25/1968
01/07/1969

PERMIT #

12669
12878
13240
13344
13817
13887
14341
Variance
Variance
15318
15381
Variance
15601
15763
15913
Variance
Variance
Variance
16618
16764
17278
Letter
Variance
Variance
Minutes
67-127
68-166
68-426
69-011

TYPE OF WORK

Construction - block wall at 501 S.C.H.
Construction - New Storage Building
Construction - Coffee Shop Remodel
Constriction - Repair Work, Termite Work
Construction - Partial Re-roofing
Construction - Remodel & Repairs
Construction - Remodel Lobby

Application for Variance-Expand Roof Sign
Resolution No. 2005 - Expand Roof Sign
Construction

Construction - Replace Wood Windows
App. for Variance No 1154-New Bldg
Construction - Demo five dwellings
Construction - Retaining Wall SW Property

~ Construction - Block Wall Around Pkg Lot

Resolution No. 8891 - Construction
Resolution No. 2291 - Construction
Application for Variance - Hotel & Carport
Application for Building Permit
Construction - Concrete Block Wall
Constructions - Alt. To Store Bldg. portion
Architects’ Info. Re: Marine Room Ext.
Resolution No. 2650-Marine Room Ext.
App. For Variance No. 1601

Planning Commission Re: Variance 1601
Construction - Install Chain Link Fence
Construction - Phase I Alterations
Construction - Alterations to Present Bldg.
Construction - Coffee Shop Alterations
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Page 1 of 1

Application Number:

5-12-179-VRC

California Coastal
Commission

California Coastal Records Project Image Number 201311194
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! Commission
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