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Hearing Date: September 11, 2014        
 

STAFF REPORT: Recommendations and Findings for Consent 
Cease and Desist and Consent Restoration Orders 

 
 
Consent Cease and Desist Order No.: CCC-14-CD-03 
 
Consent Restoration Order No.: CCC-14-RO-03 
 
Related Violation File: V-4-13-0213 
 
Persons Subject to these Orders: Jeff Kim 
 
Property Location: 333 Moonrise Drive, unincorporated Los Angeles 

County, Los Angeles County Assessor’s Parcel 
Number (APN) 4453-026-046; California State 
Parks Property at APN 4453-017-906; 373 Mildas 
Drive, Los Angeles County, APN 4453-026-047.  

Violation Description: Unpermitted development and development 
inconsistent with CDP No. 5-87-425, including, but 
not limited to: the placement of fencing, concrete 
pathways, retaining walls, a solar array, a gazebo, 
and turf areas; and the removal of major vegetation 
consisting of southern maritime chaparral.  

Substantive File Documents:  1. Public documents in the Cease and Desist and 
Restoration Order files No. CCC-14-CD-03 and 
CCC-14-RO-03.  

 
2. Exhibits 1 through 14 and Appendix A of this 
staff report.  

 CEQA Status: Exempt (CEQA Guidelines (CG) §§ 15060(c)(2) 
and (3)) and Categorically Exempt (CG §§ 
15061(b)(2), 15307, 15308, and 15321). 
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SUMMARY OF STAFF RECOMMENDATION AND FINDINGS 
 
These proceedings address violations of the Coastal Act in the form of development both 
inconsistent with a previously issued Coastal Development Permit (“CDP”) and undertaken 
without a CDP, located in an environmentally sensitive habitat area (“ESHA”) in the Santa 
Monica Mountains. Staff recommends that the Commission approve Consent Cease and Desist 
Order No. CCC-14-CD-03 and Consent Restoration Order No. CCC-14-RO-03 (hereinafter 
collectively referred to as “Consent Orders”), which will establish a process by which 
Respondent will resolve the Coastal Act violations. These Consent Orders, executed by the 
owner of the Property, Jeff Kim (“Respondent”), are included as Appendix A of this staff report.  
 
The development activities (“Unpermitted Development”) that are the subject of these 
proceedings include: the construction of paved and unpaved walkways, the erection of concrete 
retaining and curb walls, the placement of fencing, the placement of one gazebo, the placement 
of a solar array, extensive landscaping with non-native plant species, large-scale removal of 
major vegetation (southern maritime chaparral), and associated grading (Exhibit 8). All such 
activities are directly inconsistent with the Coastal Act. The Unpermitted Development occurred 
in part on Respondent’s approximately two and one-half acre property at 333 Moonrise Drive in 
unincorporated Los Angeles County (Malibu) in the Santa Monica Mountains (Exhibit 1). The 
Unpermitted Development also substantially occurred on an adjacent California Department of 
Parks and Recreation (“State Parks”) property, and included removing approximately one acre of 
native ESHA vegetation from State Parks property and placing unpermitted items on State Parks 
land, including fencing, additional paved walkways, the gazebo, large portions of the concrete 
curb walls, and extensive portions of the artificial landscaping (Exhibit 9). The Unpermitted 
Development also extended onto an adjacent private property at 373 Mildas Drive, including 
parts of the fencing, vegetation removal, and placement of concrete pathways.  
 
All of the development activities on Respondent’s property also violated specific terms and 
conditions of a CDP issued by the Commission in 1988, CDP 5-87-425 (Exhibit 3), which 
included conditions to address erosion concerns, preserve native vegetation, and to limit 
development to a smaller, more stable area of the property. These conditions were all determined 
necessary to ensure compliance with the Coastal Act (Exhibit 2). CDP 5-87-425 specifically 
required a new CDP for any future development, explicitly including vegetation removal.  
 
Respondent, through these Consent Orders, has agreed to resolve all matters related to the 
Coastal Act violations described herein. Commission staff has worked closely and cooperatively 
with Respondent to reach an agreement through these Consent Orders. Commission staff has also 
coordinated with the State Parks staff to enable Respondent to address the Unpermitted 
Development on State Park property. These Consent Orders also require Respondent to 
coordinate with the adjacent private property owners to resolve Respondent’s violations on their 
property. Through the execution of these Consent Orders, Respondent has agreed to: remove the 
unpermitted items and non-native landscaping; restore the areas impacted by the Unpermitted 
Development with native chaparral and other native vegetation; and resolve civil liability 
obligations under the Coastal Act.  
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I.  MOTION AND RESOLUTION  
 
Motion 1: Consent Cease and Desist Order 
 

I move that the Commission issue Consent Cease and Desist Order No. CCC-14-CD-03 
pursuant to the staff recommendation.  

 
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in 
issuance of the Consent Cease and Desist Order. The motion passes only by an affirmative vote 
of a majority of Commissioners present.  
 
Resolution to Issue Consent Cease and Desist Order: 
 

The Commission hereby issues Consent Cease and Desist Order No. CCC-14-CD-03, as 
set forth below, and adopts the findings set forth below on grounds that development, 
conducted and/or maintained by Jeff Kim, has occurred without a coastal development 
permit and in violation of CDP 5-87-425, as amended, in violation of the Coastal Act, 
and that the requirements of the Order are necessary to ensure compliance with the 
Coastal Act. 

 
Motion 2: Consent Restoration Order 
 

I move that the Commission issue Consent Restoration Order No. CCC-14-RO-03 
pursuant to the staff recommendation.    

 
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in 
issuance of the Consent Restoration Order. The motion passes only by an affirmative vote of a 
majority of Commissioners present.  
 
Resolution to Issue Consent Restoration Order: 
 

The Commission hereby issues Consent Restoration Order No. CCC-14-RO-03, as set 
forth below, and adopts the findings set forth below on the grounds that  1) development 
has occurred without a coastal development permit, 2) the development is inconsistent 
with the Coastal Act, and 3) the development is causing continuing resource damage. 

 
 

II. JURISDICTION 
 
The Properties are located within the Santa Monica Mountains in unincorporated Los Angeles 
County. On July 10, 2014, the Commission approved the Local Implantation Plan element of the 
Los Angeles County LCP for the Santa Monica Mountains segment of the County’s coastal zone. 
While the Commission has approved the Los Angeles County Local Coastal Program (“LCP”), 
the LCP has yet to be effectively certified, and therefore, the County does not currently have a 
certified Local Coastal Plan, and so the Commission retains primary enforcement and permitting 
jurisdiction, and the standard of review is the Chapter 3 policies of the Coastal Act.   
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Even if the County had a certified LCP for this area, in this case, the Commission has jurisdiction 
in this matter because the violations involve actions in conflict with a Commission-issued CDP, 
and the development inconsistent with that CDP required an amendment of those permits, which 
must be issued by the Commission, and no CDP nor CDP amendment was ever issued by the 
Commission for that development at issue. Thus, both prongs of Coastal Act Section 30810(a) 
conferring enforcement jurisdiction on the Commission are triggered. 
 
 

III. COMMISSION’S AUTHORITY 
 
The Commission can issue a Cease and Desist Order under Coastal Act Section 30810 when it 
finds that the activity that is the subject of the order has occurred either without a required CDP 
or in violation of a previously issued CDP. The Commission can issue a Restoration Order under 
Section 30811 of the Coastal Act if it finds that development 1) has occurred without a CDP, 2) 
is inconsistent with the Coastal Act, and 3) is causing continuing resource damage. These criteria 
are all met in this case, as summarized here, and discussed in more detail in Section V.E. below. 
 
Coastal Act Section 30600 states that, in addition to obtaining any other permit required by law, 
a CDP is required when any person wishes to perform or undertake any non-exempt 
development in the Coastal Zone. The activity that has occurred on the Properties meets the 
definition of “development” as defined in Coastal Act Section 30106 and is within the coastal 
zone. No CDP was obtained and the development was not exempt from permitting requirements. 
Additionally, in this case the development at issue here also violates the terms and conditions of 
a previous Commission-issued CDP. Therefore, the Commission has authority to issue a Cease 
and Desist Order under Coastal Act Section 30810. 
 
The Commission has authority to issue a Restoration Order under section 30811 of the Coastal 
Act because development 1) has occurred without a CDP, 2) is inconsistent with the Coastal 
Act, including Sections 30240 (protection of environmentally sensitive habitat areas), Section 
30253 (minimization of adverse impacts/avoiding alteration of natural land forms), and Section 
30251 (scenic and visual qualities), and 3) is causing continuing resource damage as that term 
is defined in the California Code of Regulations, Title 14 (“14 CCR”) Section 13190.  
 
 

IV. HEARING PROCEDURES 
 
The procedures for a hearing on a Cease and Desist Order and Restoration Order are outlined in  
14 CCR Section 13185 and 14 CCR Section 13195.  
 
For a Cease and Desist Order and Restoration Order hearing, the Chair shall announce the matter 
and request that all parties or their representatives present at the hearing identify themselves for 
the record. The Chair shall then have staff indicate what matters are already part of the record, 
and the Chair shall announce the rules of the proceeding, including time limits for presentations. 
The Chair shall also announce the right of any speaker to propose to the Commission, before the 
close of the hearing, any question(s) for any Commissioner, at his or her discretion, to ask of any 
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other party. Staff shall then present the report and recommendation to the Commission, after 
which the alleged violator(s), or their representative(s), may present their position(s) with 
particular attention to those areas where an actual controversy exists. The Chair may then 
recognize other interested persons, after which time staff typically responds to the testimony and 
to any new evidence introduced. 
 
The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Sections 13195 
and 13186, incorporating by reference Section 13065. The Chair will close the public hearing 
after the presentations are completed. The Commissioners may ask questions to any speaker at 
any time during the hearing or deliberations, including, if any Commissioner so chooses, any 
questions proposed by any speaker in the manner noted above. Finally, the Commission shall 
determine, by a majority vote of those present and voting, whether to issue the Cease and Desist 
Order and Restoration Order, either in the form recommended by the Executive Director, or as 
amended by the Commission. Passage of the motion above, per the staff recommendation or as 
amended by the Commission, will result in issuance of the Cease and Desist Order and 
Restoration Order.  
 
 

V. FINDINGS FOR CONSENT CEASE AND DESIST ORDER NO CCC-14-
CD-03 AND CONSENT RESTORATION ORDER NO. CCC-14-RO-031 

 
A.  DESCRIPTION OF PROPERTY 

 
The Properties that are involved in this matter are located in the Santa Monica Mountains, 
approximately 6.5 miles inland of the coast (Exhibit 1). The Unpermitted Development is located 
on three separate lots: 1) the lot currently owned by Respondent, 2) a 108-acre property owned 
by California State Parks and located along Respondent’s western property boundary (APN 
4453-017-906), and 3) a 2.4-acre privately owned property located along Respondent’s eastern 
property boundary (APN 4453-026-047).  
 
The Properties are in the very upper reaches of Las Flores Canyon, just below Saddle Peak, on 
steep hillsides. Respondent’s property is a rectangular site running north-south with natural 
gradients flatter in the upper north corner, but steeper in the south and west portions, generally 
sloping west and downhill to a gully located on the State Park property. The Respondent’s 
property drops some 200 feet in topography running north-south, and drops roughly 100 feet in 
the 260 feet from the Respondent’s residence to the bottom of the gully in the adjacent California 
State Parks property.  
 
The area functions as a major component of the drainage of Las Flores Canyon.2 The site is 
visible from state parkland of the Santa Monica Mountains, which includes the Backbone Trail, a 

                                                 
1 These findings also hereby incorporate by reference the sections “Summary of Staff Report and Findings,” 
“Section II. Jurisdiction,” and “Section III. Commission Authority,” at the beginning of this August 26, 2014 staff 
report (“STAFF REPORT: Recommendations and Findings for Consent Cease and Desist and Consent Restoration 
Orders”) in which these findings appear. 
2 Staff Report and Recommendation for Application 5-87-425 (Jan. 27, 1988).   
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very popular hiking trail that traverses, for the most part, the entire length of the Santa Monica 
Mountains.  
 
Except for the areas that have been altered by development, the Properties are covered with a 
large swath of native southern maritime chaparral. In this case, the native habitat located on the 
Properties is intrinsically valuable from an ecological standpoint in terms of the biodiversity 
supported and the ecosystem services provided. As described below, the native habitat on the 
Properties, including the removed habitat, is ESHA.  
 

B.  PERMIT HISTORY  
   
On February 25, 1988, the Commission approved with conditions CDP No. 5-87-425, a permit 
sought by prior owners Wayne and Gloria McFarland, for 10,000 cubic yards of grading on an 
approximately 2.5-acre vacant lot and the construction of a 6,800 square-foot single-family 
residence, with a driveway, attached garage, separate guesthouse with a studio, and a pool. To 
ensure compatibility with the Coastal Act and to address erosion concerns, the CDP was 
conditioned to restrict development to certain areas on the upper portion of the property and  
clustering the residence as close to the entry driveway as possible, leaving the rest of the lot 
undisturbed. The adopted findings for CDP 5-87-425 stated, “[the site is] too steep and narrow to 
accommodate additional structures without excessive grading” (Exhibit 2).The findings also state 
“the balance of the site must be protected from future development so that adverse effects of 
grading and erosion can be assured,” and only “as conditioned to restrict future improvements,” 
would the project be “consistent with the resource protection policies of the . . . Coastal Act.” 
 
The Commission approved CDP 5-87-425 with standard conditions and five special conditions 
(Exhibit 3). Standard Condition 3 required that all development “occur in strict compliance with 
the proposal” as submitted with the application. Special Condition 4 required a new CDP for any 
future development, explicitly including vegetation clearing, on the property. The condition 
required the recordation of a deed restriction that specified for future owners that: “any future 
additions or improvements to the property including clearing of vegetation and grading will 
require a new Coastal Development Permit from the Coastal Commission or its successor 
agency.” The permit condition also specified that the requirement for a new CDP for any new 
development was “binding on all successors in interest, heirs and assigns.”3 The deed restriction 
was recorded on June 22, 1988 as Instrument Number 88-988411.4 Because, the later 
development activities did not occur in compliance with the original CDP application, and did 
not occur under a new CDP, both Standard Condition 3 and Special Condition 4 were violated. 
Additionally, Special Condition 3 of the CDP required a Fuel Modification and Landscape Plan 
and that the plan “shall incorporate the use of primarily native plants which are suitable for fuel 
modification criteria” and “controlling erosion” to address the dangers of fire and erosion on the 

                                                 
3 Even without such an explicit condition, these CDP conditions run with the land and remain requirements on 
subsequent property owners. See Ojavan Investors, Inc. v. California Coastal Com. (1994) 26 Cal.App.4th 516, 526 
(“It is well settled that the burdens of permits run with the land once the benefits have been accepted.”). The CDP 
also reaffirms this principle in its Standard Condition 7 of the CDP: “These terms and conditions shall be perpetual, 
and it is the intention of the Commission and the permittee to bind all future owners and possessors of the subject 
property to the terms and conditions.” 
4 This deed restriction was a second recordation, to correct a technical error in the original recordation of May 17, 
1988 as Instrument Number 88-786475.  
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site. Since the CDP conditions are an ongoing obligation to future owners, Respondent is 
required to maintain the native landscaping to avoid impacts to ESHA and minimize erosion 
from occurring across the property. The removal of native plants and the replacement of those 
plants with non-native plants or other materials, violates the terms of Special Condition 3 of the 
original permit. All Standard Conditions as well as Special Conditions 3 and 4 were explicitly 
incorporated in all later permit amendments.  
 
Before construction began, on January 3, 1990, the Commission approved CDP Amendment No. 
5-87-425-A1 sought by McFarland to amend the previously approved plans to include a 630 
square-foot second story to an existing attached garage. The single family residence was then 
constructed later in 1990, but was inconsistent in a number of respects with the plans approved 
by the Commission in February 1988. As built, the driveway was relocated and the guest 
house/studio was constructed as a two-story guest house greater than 750 square feet in size, 
which not only violated the original CDP but also violated the SMM-Malibu LUP maximum 
allowable square footage for guest houses. The original owner had also begun construction of 
two ponds and above-grade concrete walkways extending south and west downhill from the 
residence. The Commission opened a violation file (V-5-91-093) on July 30, 1991 for the 
unpermitted development. On September 28, 1993, the property was purchased by a new owner, 
John Gist, who worked with the Commission on an after-the-fact permit to resolve the violations.  
 
The Commission approved CDP No. 5-87-425-A35 on November 17, 1993 for the after-the-fact 
authorization to reduce the square footage of the guest house to 661 square feet by converting the 
lower unit into a garage, and to approve the above-grade walkways and two ponds (Exhibit 4).  
The adopted findings for CDP No. 5-87-425-A3 state that except for the reconversion of the 
guest house, “all work has been completed on site,” and included an “as-built” survey depicting 
the development approved in the after-the-fact permit, which showed the two concrete 
walkways, two ponds, and other development (Exhibit 5). The amendment thereby resolved the 
violations at the property at that time.  
 
On November 23, 2005, Respondent acquired the property at 333 Moonrise Drive. 
 

C.  DESCRIPTION OF COASTAL ACT VIOLATIONS  
 
The violations being resolved by these Consent Orders include development activities that were 
both unpermitted and inconsistent with CDP 5-87-425, as amended. The violations include, but 
are not necessarily limited to: the construction of paved and unpaved walkways, the erection of 
concrete retaining and curb walls, the placement of fencing, the placement of one gazebo, the 
placement of a solar array, extensive landscaping with non-native plant species, large-scale 
removal of major vegetation (southern maritime chaparral), and associated grading.  
 
A review of aerial photographs indicates that the Unpermitted Development occurred primarily 
between 2005 and 2008, though not necessarily limited to those dates. However, at some point 
subsequent to the approval of CDP No. 5-87-425-A3 and before the purchase of the property by 
Respondent, the additional walkway along the eastern property border was constructed, the solar 
array was installed, and some additional vegetation clearance was performed. These violations, 

                                                 
5 CDP 5-87-425-A2 was an application from June 25, 1992 deemed “incomplete” and never “completed.” 
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which run with the property and are the responsibility of Respondent, are evident in an aerial 
view from 2003 (Exhibit 6). A similar view in 2006 shortly after Respondent purchased the 
property show some additional clearing but no other development (Exhibit 7). A similar view in 
2008, however, shows new unpermitted development: substantial clearing of native vegetation, 
the extensive placement of fencing around the property, the construction of a retaining wall and a 
curb wall, the substantial installation of non-native landscaping and turfs, the placement of a 
gazebo, and the construction of additional paved walkways and a concrete staircase (Exhibit 8). 
 
The unpermitted development extended beyond Respondent’s property onto adjacent properties, 
primarily onto property owned by the California Department of Parks and Recreation (Exhibit 9). 
On the State Parks property, Respondent’s unpermitted activities impacted approximately one 
acre and included the placement of the gazebo, the construction of additional concrete walkways, 
the placement of fencing, and extensive landscaping and native vegetation removal (Exhibit 10). 
In addition, on the adjacent private property at 373 Mildas Drive on the eastern boundary, the 
Unpermitted Development included vegetation removal, landscaping, and the extension of a 
paved walkway to create a small viewing area.  
 

D. HISTORY OF VIOLATION/SETTLEMENT DISCUSSIONS 
 
While researching another property in the area on May 10, 2013, Commission staff noticed that 
native vegetation had been removed from Respondent’s property. Commission staff then 
discovered that the vegetation removal also occurred on State Parks land, and once this was 
confirmed contacted California State Parks staff on May 30, 2013 to alert them to the 
development on state property. In subsequent communications, Commission staff continued to 
coordinate with State Parks staff, who have supported Commission enforcement action of the 
violations across both properties, and have indicated a desire to coordinate in the future 
restoration work, including review of any eventual restoration plan, and in ensuring that 
Respondent obtain a Right-of-Entry permit for potential restoration work on state property. 
Commission staff also sent a letter to the adjacent private property owners notifying them of the 
Commission enforcement action and eventual restoration work (Exhibit 11). 
 
Commission staff sent a Notice of Violation letter to Respondent on June 4, 2013 (Exhibit 12). 
On August 22, 2013, Commission staff, State Parks staff, and Respondent’s agents met on site to 
discuss the enforcement matter. Commission staff explained the potential to resolve the violation 
through a consent order, and Respondent’s agents stated that Respondent wanted to cooperate in 
resolving the violations. In subsequent meetings and telephone conversations, Respondent 
continued to express his interest in working towards settlement and resolving the issues through 
consent orders. On April 03, 2014, Commission Staff sent a “Notification of Intent to Commence 
Cease and Desist Order and Restoration Order Proceedings and Notification of Intent to Record a 
Notice of Violation of the Coastal Act” (Exhibit 13). Subsequently, a new agent for Respondent 
called Commission staff and continued to work cooperatively in our joint effort to resolve the 
case. On May 15, 2014, pursuant to the requirements of Section 30812 of the Coastal Act, 
Commission staff recorded a “Notice of Violation of the Coastal Act,” which will have the effect 
of alerting future property owners that Coastal Act violations are present on Respondent’s 
property (Exhibit 14). On June 3, 2014, Enforcement staff sent Respondent proposed Consent 
Orders and on June 11 and July 7, 2014, multiple new representatives for Respondent contacted 
Enforcement staff to discuss the draft Consent Orders. During the following month, Commission 
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staff, Respondent’s representatives, and the Respondent continued to work together on mutually 
acceptable language for an agreement. On August 21, 2014, Respondent agreed to and signed the 
Consent Orders attached to this staff report as Attachment A.  
 
Through these Consent Orders, Respondent has agreed not to contest the legal and factual bases 
for, the terms of, or the issuance of these Consent Orders, and has elected to settle this matter 
rather than submit a Statement of Defense (“SOD”) form and contest issuance of these Consent 
Orders. Specifically, Respondent has agreed to, among other things, remove unpermitted 
development, restore impacted areas with native vegetation, and address civil liabilities 
associated with the violation. 
 

E.  BASIS FOR ISSUANCE OF ORDERS 
 

1. Statutory Provisions  
 
The statutory authority for issuance of the Consent Cease and Desist Order is provided in Section 
30810 of the Coastal Act, which states, in relevant part: 
 

(a) If the commission, after public hearing, determines that any person or governmental 
agency has undertaken, or is threatening to undertake, any activity that (1) requires a 
permit from the commission without securing the permit or (2) is inconsistent with 
any permit previously issued by the commission, the commission may issue an order 
directing that person or governmental agency to cease and desist. . . . 

 
(b) The cease and desist order may be subject to such terms and conditions as the 

Commission may determine are necessary to ensure compliance with this division, 
including immediate removal of any development or material . . . . 

 
The statutory authority for issuance of the Consent Restoration Order is provided in Section 
30811 of the Coastal Act, which states, in relevant part: 

 
In addition to any other authority to order restoration, the commission . . . may, after a 
public hearing, order restoration of a site if it finds that [a] the development has occurred 
without a coastal development permit from the commission, local government, or port 
governing body, [b] the development is inconsistent with this division, and [c] the 
development is causing continuing resource damage. 
 

2. Factual Support for Statutory Elements  
 
The following pages set forth the basis for the issuance of the proposed Consent Cease and 
Desist and Restoration Orders by providing substantial evidence that the Unpermitted 
Development meets all of the required grounds listed in Coastal Act Sections 30810 and 30811 
for the Commission to issue Cease and Desist Order and Restoration Orders. 
  

a) Development Occurred Without a CDP And Inconsistent With a Previous CDP  
 



CCC-14-CD-03 & CCC-14-RO-03 (Kim) 

Page 11 
 

Unpermitted Development, as described in Section V.C, above, has occurred on the Properties 
without a CDP. Section 30600(a) of the Coastal Act states that, in addition to obtaining any other 
permit required by law, any person wishing to perform or undertake any development in the 
Coastal Zone must obtain a coastal development permit. “Development” is defined broadly by 
Section 30106 of the Coastal Act as follows:  
 

“Development” means, on land, in or under water, the placement or erection of any solid 
material or structure; discharge or disposal of any dredged material or any gaseous, 
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any 
materials; change in the density or intensity of the use of land, including, but not limited 
to, subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of 
the Government Code), and any other division of land, including lot splits, except where 
the land division is brought about in connection with the purchase of such land by a 
public agency for public recreational use; change in the intensity of use of water, or of 
access thereto; construction, reconstruction, demolition, or alteration of the size of any 
structure, including any facility of any private, public, or municipal utility; and the 
removal or harvest of major vegetation other than for agricultural purposes . . . .  

 
The activities subject to this matter clearly meet the definition of development under Section 
30106. No exemptions under the Coastal Act apply to these activities and therefore the 
Unpermitted Development required a CDP and no CDP was issued. 
 
Additionally, the Unpermitted Development on Respondent’s property is in violation of a permit 
previously issued by the Commission. This development violated Special Condition 3 and 
Special Condition 4 of CDP 5-87-425, as originally issued by the Commission and as 
specifically included in all later amendments. Special Condition 4, and the concomitant recorded 
deed restriction, required any future owner to obtain a new CDP for any future additions or 
improvements to the property, explicitly including the clearing of vegetation. In this case, no 
new CDP was acquired for the vegetation clearing and other development activities on 
Respondent’s property, in violation of Special Condition 4. Special Condition 3 required the use 
of native plants to reduce the risk or fire and erosion on the site, and in this case, native plants 
were removed and replaced with non-native turf grasses and other non-native landscaping.  
 
Therefore, both the performance of this development without a CDP and undertaking the 
development in violation of the terms of the existing CDP meet the criteria for issuance of a 
cease and desist order pursuant to Section 30810 of the Coastal Act and meets the first prong for 
issuance of a restoration order pursuant to Section 30811 of the Coastal Act. 
 

b) The Unpermitted Development Is Inconsistent With the Coastal Act  
 
As described below, the Unpermitted Development is inconsistent with multiple resource 
protection policies of the Coastal Act, including, but necessarily limited to: Section 30240, which 
requires the protection of environmentally sensitive habitat areas (“ESHA”); Section 30253(b), 
which requires that new development minimize erosion; and Section 30251, which requires that 
development be sited and designed to protect the scenic and visual qualities of coastal areas.  
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Environmental Sensitive Habitat Areas/Parks 
 

The Unpermitted Development is inconsistent with Coastal Act Section 30240, which requires 
the protection of ESHA. Section 30240 states:  

 
(a) Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on such resources 
shall be allowed within such areas. 
 
(b) Development in areas adjacent to environmentally sensitive habitat areas and 
parks and recreation areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas. 
 

Coastal Act Section 30107.5 defines ESHA as:  
 

‘Environmentally sensitive area’ means any area in which plant or animal life or 
their habitats are either rare or especially valuable because of their special 
nature or role in an ecosystem and which could be easily disturbed or degraded 
by human activities and developments.  

 
In this case, the Properties are located within the Santa Monica Mountains, a large and pristine 
Mediterranean type ecosystem in coastal Southern California. The Commission has found in 
multiple previous CDP reviews and enforcement actions in the area, through concurrence with 
the determination of its senior ecologist, that the “Santa Monica Mountains ecosystem is itself 
rare and especially valuable because of its special nature as the largest, most pristine, physically 
complex, and biologically diverse example of a Mediterranean ecosystem in coastal southern 
California.”6 The Commission has therefore found that “because of the rare and special nature of 
the Santa Monica Mountains ecosystem,” large, contiguous, substantially intact areas of specific 
constituent plant communities in that ecosystem are “especially valuable” under the Coastal Act. 

Contiguous swaths of chaparral constitute one such plant community that has specifically been 
found to rise to the level of ESHA in the Santa Monica Mountains. Chaparral within the Santa 
Monica Mountains provides critical linkages among riparian corridors, provides essential habitat 
for species that require several habitat types during the course of their life histories, provides 
essential habitat for sensitive species, and stabilizes steep slopes and reduces erosion, thereby 
protecting the water quality of coastal streams and drainages. The Commission has found that 
“because of its important roles in the functioning of the Santa Monica Mountains Mediterranean 
ecosystem and its extreme vulnerability to development, chaparral within the Santa Monica 
Mountains meets the definition of ESHA under the Coastal Act.”7 
 
Commission staff has visited the Properties and confirmed that the area contains contiguous 
areas of chaparral, and as noted above, this type of chaparral within the Santa Monica Mountains 
has been determined to meet ESHA criteria. Therefore, the removal of chaparral ESHA by 
Respondent on the Properties inherently contradicted Section 30240 of the Coastal Act. 

                                                 
6 John Dixon, Ph.D., “Designation of ESHA in the Santa Monica Mountains,” (March 25, 2003), p. 5-6. 
7 Id. at 17. 
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Respondent also replaced ESHA with non-native plant species, gazebos, fences, concrete walls, 
and concrete pathways, among other things, all of which displaced ESHA and interrupted the 
habitat functions of the contiguous blocks of chaparral.  
 
Moreover, Section 30240(b) of the Coastal Act sets limits on development “in areas adjacent to 
environmentally sensitive habitat areas and parks and recreation areas.” In this case, the 
Unpermitted Development at issue not only borders both ESHA and State Parks land—in fact, it 
encroaches into ESHA and onto state parkland. The Unpermitted Development did not meet 
Section 30240 (b) requirements that development in areas adjacent to ESHA and parks be “sited 
and designed to prevent impacts which would significantly degrade those areas,” and be 
“compatible with the continuance of those habitat and recreation areas.” 
   
 Erosion/Geologic Instability 
 
The Unpermitted Development is also inconsistent with Coastal Act Section 30253, which 
requires that new development minimize adverse impacts including erosion: 
 

New development shall… (b) Assure stability and structural integrity, and neither 
create nor contribute significantly to erosion, geologic instability, or destruction 
of the site or surrounding area or in any way require the construction of 
protective devices that would substantially alter landforms along bluffs and cliffs. 

 
As stated above, CDP 5-87-425 was conditioned to ensure that the development was clustered to 
minimize erosion by locating the house close to the roadway and leaving the remaining steep 
areas of the property undeveloped and protected from future development. The adopted findings 
for the CDP found that only with such protections could the development be consistent with the 
Coastal Act. Instead, in this case, development was performed on a steep slope without any soil 
erosion protection measures, and native vegetation that supported the slope stability of the 
Properties was removed. The Unpermitted Development has thus put the Properties and 
surrounding habitat areas at risk of the effects of unregulated erosion.  

 
 Scenic and Coastal Views 

 
The Unpermitted Development is also inconsistent with Coastal Act Section 30251, which 
requires that the protection of the scenic and visual qualities of coastal areas. Section 30251 
states that:  
 

The scenic and visual qualities of coastal areas shall be considered and protected as 
a resource of public importance. Permitted development shall be sited and designed 
to protect views to and along the ocean and scenic coastal areas, to minimize the 
alteration of natural land forms, to be visually compatible with the character of 
surrounding areas, and, where feasible, to restore and enhance visual quality in 
visually degraded areas. 

 
In this case, the Properties are visible from nearby state park lands of the Santa Monica 
Mountains, which includes the Saddle Peak section of the Backbone Trail, a significant coastal 
trail extending across ridgelines of the Santa Monica Mountains with views of scenic coastal 
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areas and the ocean. The destruction of the native vegetation of this coastal area, including on 
State Parks property, as well as its replacement with development and non-native landscaping, 
results in the diminution of views of a scenic coastal area, and degrades the scenic and visual 
qualities of coastal areas from the Backbone trail and California parks property.   
 
In total, the destruction of major chaparral vegetation and the undertaking of Unpermitted 
Development activities have, and are, negatively impacting the habitat functions of contiguous 
blocks of chaparral vegetation considered ESHA, negatively contributing significantly to 
potential erosion and geologic instability, and are diminishing views of scenic coastal areas.  
Therefore, the Unpermitted Development is inconsistent with the resource protection policies of 
the Coastal Act, and thus the second prong for issuance of a restoration order has been met. 
 

c) The Unpermitted Development Is Causing Continuing Resource Damage 
 
The Unpermitted Development is causing “continuing resource damage,” as defined in 14 CCR 
Section 13190. 14 CCR Section 13190(a) defines the term “resource” as it is used in Section 
30811 of the Coastal Act as follows: 
 

‘Resource’ means any resource that is afforded protection under the policies of 
Chapter 3 of the Coastal Act, including but not limited to public access, marine 
and other aquatic resources, environmentally sensitive wildlife habitat, and the 
visual quality of coastal areas. 

 
The term “damage” in the context of Restoration Order proceedings is defined in Section 14 
CCR 13190(b) as follows: 
 

‘Damage’ means any degradation or other reduction in quality, abundance, or 
other quantitative or qualitative characteristic of the resource as compared to the 
condition the resource was in before it was disturbed by unpermitted 
development. 

 
The term “continuing” is defined by 14 CCR Section 13190(c) of the Commission’s regulations 
as follows: 
 

‘Continuing’, when used to describe ‘resource damage’, means such damage, 
which continues to occur as of the date of issuance of the Restoration Order. 

 
In this case, the resource damages are the negative impacts caused by the Unpermitted 
Development including the reduction in quality and abundance of contiguous blocks of chaparral 
vegetation considered ESHA, degradations to erosion and geologic stability, and diminishing 
visual quality of coastal areas. As of this time, that Unpermitted Development and the results 
thereof remain on the Properties. The removal of native chaparral, its replacement with non-
native or artificial landscaping, and the placement of unpermitted structures continues to impact 
the coastal resources, by displacing the native ecosystem and preventing it from functioning and 
thereby disrupting the biological productivity of that ecosystem. The removal of native 
vegetation and placement of non-native vegetation continues to reduce the geologic stability of 
the Properties. The removal of native vegetation and placement of unpermitted artificial 
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structures and non-native vegetation also continues to result in diminished visual qualities of a 
coastal area.  
 
The Unpermitted Development is therefore causing damage to resources protected by the Coastal 
Act that continues to occur as of the date of this proceeding, and therefore damage to resources is 
“continuing” for purposes of Section 30811 of the Coastal Act. That there is continuing damage 
caused by the unpermitted development therefore satisfies the third and final prong for the 
issuance of a restoration order pursuant to Section 30811 of the Coastal Act.  
 

d) Consent Orders Are Consistent With Chapter 3 of the Coastal Act 
 
These Consent Orders, attached to this staff report as Appendix A, are consistent with the 
resource protection policies found in Chapter 3 of the Coastal Act. These Consent Orders require 
Respondent to cease and desist from conducting any further unpermitted development on the 
Properties, remove the physical items that were placed or have come to rest as a result of 
Unpermitted Development, and restore the areas impacted by the Unpermitted Development 
using restorative grading and planting of native vegetation.  
 
Further, the Consent Orders require Respondent to plant native plant species to be compatible 
with the surrounding chaparral habitat, and to ensure that non-native plant species do not 
colonize the newly restored site and spread from there to supplant the surrounding native habitat. 
Failure to revegetate the site would lead to potential invasion of non-native plant species, thus 
decreasing the biological productivity of this habitat, inconsistent with the resource protection 
policies of the Coastal Act. The primary function of the native habitat revegetation is the 
restoration of ESHA; therefore the proposed use is consistent with Sections 30231 and 30240.  
Therefore, these Consent Orders are consistent with the Chapter 3 policies of the Coastal Act. 
 

F. SETTLEMENT OF CIVIL LIABILITIES 
 
Chapter 9, Article 2, of the Coastal Act provides that violators may be civilly liable for a variety 
of penalties for violations of the Coastal Act, including daily penalties for knowingly and 
intentionally undertaking development in violation of the Coastal Act. Respondent have clearly 
stated their willingness to completely resolve the violations at issue herein, including any civil 
liability, administratively and amicably, through a settlement process. To that end, Respondent 
has committed to comply with all terms and conditions of the Consent Orders, including the 
provisions regarding monetary penalties, and not to contest the issuance or implementation of the 
Consent Orders.  
 

G. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
  
The Commission finds that issuance of these Consent Orders to compel the restoration of the 
Properties is exempt from any applicable requirements of the California Environmental Quality 
Act of 1970 (CEQA), Cal. Pub. Res. Code §§ 21000 et seq., and will not have significant adverse 
effects on the environment, within the meaning of CEQA. The Consent Orders are exempt from 
the requirement for the preparation of an Environmental Impact Report, based on 14 CCR.  
Sections 15060(c)(2) and (3), 15061(b)(2), 15307, 15308, and 15321 of CEQA Guidelines. 
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H. SUMMARY OF FINDINGS OF FACT 

 
1. Respondent Jeff Kim is the owner of property at 333 Moonrise Drive, Los Angeles 

County, CA 90265 (APN 4453-026-046). 
2. This property is adjacent to California State Park property (APN 4453-017-906) and an 

adjacent private property at 373 Mildas Drive, Malibu, CA 90265 (APN 4453-026-047). 
3. Respondent knowingly undertook development, as defined by Coastal Act Section 

30106, without a CDP. The Unpermitted Development on Respondent’s property also 
violates the terms and conditions of a CDP previously issued by the Commission, CDP 
No. 5-87-425. 

4. The Coastal Commission has jurisdiction over these violations because they occurred in 
a non-certified LCP segment area and involved actions inconsistent with the terms and 
conditions of a CDP previously issued by the Commission. 

5. The Unpermitted Development occurred on all three properties: 1) property owned by 
Jeff Kim (APN 4453-026-046), 2) property owned by State Parks (APN 4453-017-906), 
and, 3) adjacent private property (APN 4453-026-047). 

6. The Properties are located within the Coastal Zone and include ESHA. 
7. The Unpermitted Development is inconsistent with Chapter 3 of the Coastal Act Section 

30240 (protection of environmentally sensitive habitat areas, or “ESHA”), Coastal Act 
Section 30253 (minimization of adverse impacts), and Coastal Act Section 30251 
(protection of coastal scenic qualities). The Unpermitted Development is causing 
“continuing resource damage” within the meaning of Coastal Act Section 30811 and 14 
CFR Section 13190.  

8. Coastal Action Section 30810 authorizes the Commission to issue a Cease and Desist 
Order in these circumstances. Coastal Act Section 30811 authorizes the Commission to 
issue a Restoration Order in these circumstances. 

9. The criteria for issuance of both a Cease and Desist Order and a Restoration Order have 
been met pursuant to Section 30810 and 30811 of the Coastal Act. 

10. Jeff Kim has agreed to undertake and comply with these Consent Orders and signed 
these Consent Orders agreeing to their issuance. 

11. The work to be performed under these Consent Orders, if completed in compliance with 
the Orders and the plans required therein, will be consistent with Chapter 3 of the Coastal 
Act.  
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