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Th15.5a 

IMPORTANT HEARING PROCEDURE NOTE 
 

The Commission will not take testimony on this “substantial issue” recommendation unless at least 
three commissioners request it. The Commission may ask questions of the applicant, any aggrieved 
person, the Attorney General or the executive director prior to determining whether or not to take 
testimony regarding whether the appeal raises a substantial issue. If the Commission takes testimony 
regarding whether the appeal raises a substantial issue, testimony is generally and at the discretion of 
the Chair limited to 3 minutes total per side. Only the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government shall be qualified to 
testify during this phase of the hearing. Others may submit comments in writing. 
 
If the Commission finds that the appeal raises a substantial issue, the de novo phase of the hearing will 
occur at a future Commission meeting, during which it will take public testimony.  
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SUMMARY OF STAFF RECOMMENDATION 
 
Staff recommends that the Commission, after public hearing, determine that a substantial 
issue exists with respect to the grounds on which the appeal has been filed. 
 
The proposed project involves demolition of an existing 3,056 square foot, one-story 
single-family residence with basement, along with partial demolition of an existing 
detached 528 square foot two-car garage, with attached 432 square foot guest house, and 
the construction of a new two-story 8,845 square foot single-family residence with 
basement and a new pool (with pool deck) on a 26,600 square foot blufftop property. The 
project site is a coastal blufftop lot located on the west side of Tierra Del Oro, just south 
of Cannon Road. The existing residence was built in 1959, with private stair access 
extending across the bluff face and to the beach, and a rip rap revetment along the rear 
property line established prior to the Coastal Act.  
 
The neighborhood is planned for residential development within the Mello II Segment of 
the City’s certified Land Use Plan (LUP), and the subject property has a land use 
designation of Residential Low-Medium Density/Open Space (RLM/OS). The OS 
designation applies to the bluff and beach portions of the property. The subject site is also 
located within, and subject to, the Coastal Resource Protection Overlay zone and the 
Coastal Shoreline Development Overlay Zone of the Carlsbad Municipal Code (i.e. the 
City’s Implementation Plan, “IP”).  
 
The City found that the subject single-family residence is consistent with the public 
access, public recreation, blufftop, and shoreline development provisions of the certified 
Local Coastal Program (LCP). However, the development, as approved by the City, 
raises several LCP consistency issues with regard to stringline setbacks, geologic stability 
analysis, bluff edge determination, and previously unpermitted development. 
 
The City’s certified LCP prohibits new development from extending further seaward than 
a “stringline” drawn between adjacent developments. This stringline rule not only applies 
to habitable (enclosed) development, but also applies to decks or other appurtenances, 
which shall not be permitted further seaward than those allowed by a line drawn between 
those appurtenances on the adjacent structures to the north and south. Although the 
proposed single-family residence would comply with the enclosed (habitable) 
development stringline requirement; the City did not apply the deck/unenclosed 
accessory structure stringline to the proposed pool, deck and patio. This would result in 
the seaward encroachment of the aforementioned development by approximately 7 – 30 
feet beyond the allowable stringline. 
 
The certified Carlsbad Mello II LCP Segment contains policies that address when 
reliance on shoreline protective devices can be considered. These policies establish that 
shoreline armoring shall only be allowed to protect existing development, coastal-
dependent uses, or public beaches in danger of erosion. The Geotechnical Report for the 
proposed project identified that, with an applied erosion rate over 75 years, the subject 
site could only accommodate the proposed new development with reliance upon the 
existing rip rap revetment fronting the subject site as a shoreline protection measure. The 
Geotechnical Report failed to evaluate whether or not the proposed new development 
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would be safe without reliance on shoreline armoring. This is especially relevant given 
the future potential for sea level rise, and provides for greater flexibility regarding 
adaptive measures that may be necessary related to future shoreline management 
strategies.  
 
Bluff preservation policies within the City’s LCP establish that no development shall be 
permitted on the face of any ocean bluff, with the exception of accessways to provide 
public beach access and for limited public recreation facilities. The Geotechnical Report 
conducted for the subject site delineated the bluff edge for the property at a lower 
elevation, and further seaward, than several other bluff edge determinations conducted 
for the previous redevelopment of properties located in close proximity to the subject site, 
and along the same coastal headland. The Geotechnical Report identified the bluff edge 
as following a line extending downslope along an existing concrete walkway and 
retaining wall that traverse the bluff. This identification resulted in a bluff edge 
determination descending to an elevation approximately 10 feet lower than previous bluff 
edge determinations conducted for similar properties located atop the same bluff. While 
the City did not directly rely on the bluff edge determination to identify appropriate 
setback and siting for the proposed development, the identified bluff edge could allow for 
future encroachment by other development along the bluff face that could be inconsistent 
with the certified LCP. 
 
Because of the above-described inconsistencies with the LCP and the Coastal Act, staff 
recommends that the Commission determine that the project raises a substantial issue 
regarding conformance with the certified LCP and the Chapter 3 policies of the Coastal 
Act. 
 
The standard of review is consistency with the certified City of Carlsbad Local Coastal 
Program, Mello II segment and, because the site is between the sea and the first public 
road, the public access and recreation policies of the Coastal Act.  
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I. APPELLANTS CONTENTION 
 
The project as approved by the City does not conform to the City of Carlsbad’s certified 
Local Coastal Program (LCP), with regard to ocean setback (“stringline”), geologic 
analysis, delineation of coastal bluff edge, and unpermitted development. Most prominent 
are concerns related to shoreline development setback, bluff edge determination, and the 
reliance of new development on shoreline protective devices. An additional concern is the 
permit history for the stairway located within the riprap for private access to the ocean. 
The appellants contend that the development, as approved by the City, allows for 
encroachment of the proposed pool, pool deck, and terrace further westward than the 
Commission’s historic interpretation of the City’s stringline provisions.  The appellants 
identify that the information contained within the Geotechnical Report does not include 
any analysis regarding the stability of the proposed residence without reliance on existing 
or future shoreline protection. The appellants also contend that the bluff edge was sited 
incorrectly in the Geotechnical Report; which could allow for future development on the 
face of the bluff, beyond that permissible by the City of Carlsbad’s LCP. Finally, the 
appellants also raise concerns that unpermitted development consisting of a private beach 
access stairway has not been addressed by the City in the review of the proposed project. 
              
 
II. LOCAL GOVERNMENT ACTION 
 
The project was approved with conditions by the City of Carlsbad Planning Commission 
on May 20, 2015. The conditions of approval found within the City’s approval resolution 
associated with the Coastal Development Permit (CDP) included: compliance with the 
City’s latest storm water regulations, the requirement to obtain a grading permit from the 
City, and the dedication of a lateral public access easement with a minimum of 25 feet of 
dry sandy beach at all times of the year to the California Coastal Commission or its 
designee.  
              
 
III. APPEAL PROCEDURES 
 
After certification of a Local Coastal Program (LCP), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits.  
 
Section 30603(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in 
the certified local coastal program or the public access policies set forth in 
this division. 
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Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local coastal 
program that no substantial issue exists with respect to the grounds on which 
an appeal has been filed pursuant to Section 30603. 

 
If the staff recommends "substantial issue" and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project, then, or at a later date. If the staff recommends "no substantial issue" or the 
Commission decides to hear arguments and vote on the substantial issue question, those 
allowed to testify at the hearing will have 3 minutes per side to address whether the 
appeal raises a substantial issue. It takes a majority of Commissioners present to find that 
no substantial issue is raised. If substantial issue is found, the Commission will proceed 
to a full public hearing on the merits of the project then, or at a later date, reviewing the 
project de novo in accordance with sections 13057-13096 of the Commission’s 
regulations. If the Commission conducts the de novo portion of the hearing on the permit 
application, the applicable standard of review for the Commission to consider is whether 
the proposed development is in conformity with the certified Local Coastal Program 
(LCP). 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Section 30604(c) of the Act requires that a finding must be made by the approving 
agency, whether the local government or the Coastal Commission on appeal, that the 
development is in conformity with the public access and public recreation policies of 
Chapter 3 of the Coastal Act. In other words, in regard to public access and recreation 
questions, the Commission is required to consider not only the certified LCP, but also 
applicable Chapter 3 policies when reviewing a project on appeal. 
 
The only persons qualified to testify before the Commission at the "substantial issue" 
stage of the appeal process are the applicant, persons who opposed the application before 
the local government (or their representatives), and the local government. Testimony 
from other persons must be submitted in writing. At the time of the de novo portion of the 
hearing, any person may testify. 
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations. The Commission's regulations indicate simply that the Commission will hear 
an appeal unless it "finds that the appeal raises no significant question as to conformity 
with the certified local coastal program" or, if applicable, the public access and public 
recreation policies of Chapter 3 of the Coastal Act (Cal. Code Regs., tit. 14 section 
13115(b)). In previous decisions on appeals, the Commission has been guided by the 
following factors: 
 
 1. The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP; 
 
 2. The extent and scope of the development as approved or denied by the local 

government; 
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 3. The significance of the coastal resources affected by the decision; 
 
 4. The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
 5. Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing a 
petition for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5. 
 
The City of Carlsbad has a certified Local Coastal Program (LCP), and the subject site is 
located in an area where the Commission retains appeal jurisdiction because it is located 
between the first public road and the sea. Therefore, before the Commission considers the 
appeal de novo, the appeal must establish that a substantial issue exists with respect to the 
grounds on which an appeal has been filed pursuant to Section 30603. In this case, for the 
reasons discussed further below, the Commission exercises its discretion to determine 
that the development approved by the City raises a substantial issue with regard to the 
appellant’s contentions regarding coastal resources. 
              
 
IV. SUBSTANTIAL ISSUE MOTION AND RESOLUTION 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION: I move that the Commission determine that Appeal No. 

A-6-CII-15-0039 raises NO substantial issue with 
respect to the grounds on which the appeal has been 
filed under § 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings. Passage of this 
motion will result in a finding of No Substantial Issue and the local action will become 
final and effective. The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
 
RESOLUTION: The Commission hereby finds that Appeal No. A-6-CII-15-0039 

presents a substantial issue with respect to the grounds on which 
the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the certified Local Coastal Plan 
and/or the public access and recreation policies of the Coastal 
Act. 
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V. SUBSTANTIAL ISSUE FINDINGS AND DECLARATION 
 
The Commission finds and declares as follows: 
 
A.  PROJECT DESCRIPTION  
 
The proposed project involves demolition of an existing 3,056 square foot, one-story 
single-family residence with basement, along with partial demolition of an existing 
detached 528 square foot two-car garage, with attached 432 square foot guest house, and 
the construction of a new two-story 8,845 square foot single-family residence with 
basement and a new pool (with pool deck) on a 26,600 square foot blufftop property. The 
project site is a coastal blufftop lot located on the west side of Tierra Del Oro, just south 
of Cannon Road. The existing residence was built in 1959, with private stair access 
extending across the bluff face and to the beach, and a rip rap revetment along the rear 
property line, also established prior to the Coastal Act.  
 
The proposed development is located in an existing single-family residential 
neighborhood. Most of the oceanfront residences have decks, patios and other structures 
which extend seaward of the principal residential structure. A number of these residences 
also have walkways which extend up to the bluff edge. Additionally, several of these 
oceanfront residences have platforms at the bluff edge and private beach access stairways 
which extend down the bluff face to the beach.  
 
The neighborhood is planned for residential development within the Mello II Segment of 
the City’s certified Land Use Plan (LUP), and the subject property has a land use 
designation of Residential Low-Medium Density/Open Space (RLM/OS). The OS 
designation applies to the bluff and beach portions of the property. The subject site is also 
located within, and subject to, the Coastal Resource Protection Overlay zone and the 
Coastal Shoreline Development Overlay Zone of the Carlsbad Municipal Code (i.e. the 
City’s Implementation Plan, “IP”).  
 
The City found that the subject single-family residence is consistent with the public 
access, public recreation, blufftop and shoreline development provisions of the certified 
Local Coastal Program (LCP).  
 
B.  OCEAN SETBACK (“STRINGLINE”)  
 
The appellants contend that the project, as approved by the City, is inconsistent with the 
City of Carlsbad’s certified LCP regarding the interpretation of the western boundary of 
the deck/other appurtenances “stringline”. The appellants contend that the deck stringline 
(which includes the proposed pool, pool deck, and terrace) allows for seaward 
encroachment on the subject site. The certified LCP prohibits new development along the 
ocean from extending further seaward than a “stringline” drawn between adjacent 
developments. Specifically Section 21.204.050B of the Coastal Shoreline Development 
Overlay Zone states: 
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New development fronting the ocean shall observe at a minimum, an ocean 
setback based on “stringline” method of measurement. No enclosed portions of a 
structure shall be permitted further seaward than allowed by a line drawn 
between the adjacent structure to the north and south, no decks or other 
appurtenances shall be permitted further seaward than those allowed by a line 
drawn between those on the adjacent structure to the north and south. A greater 
ocean setback may be required for geological reasons and if specified in the 
Local Coastal Program. 

 
The City made the finding that for the proposed swimming pool, deck and patio, no 
stringline opportunity exists to the south because there is not an existing, detached and 
permitted deck, or other appurtenance, seaward of the main residence on the lot south of 
the subject site, and that because the new pool, deck and patio are proposed to be located 
within an area of existing development (i.e. the existing concrete terrace and previous 
basement footprint), the stringline method does not apply to the subject proposal. 
However, the existing development is seaward of the required deck stringline between 
the northern and southern adjacent properties and, thus creates a visual impact (ref. 
Exhibit 5). Allowing new development in the same location would perpetuate this impact. 
The Commission has historically applied the City’s stringline provisions to any new 
development along the shoreline, which has resulted in previous appeals of CDPs within 
the City of Carlsbad, the most recent being the property located at 5015 Tierra Del Oro 
(CDP No. A-6-CII-08-028/Moss) among others (ref. CDP Nos. A-6-CII-07-17/Riley; A-
6-CII-03-26/Kiko; 6-90-25/Kunkel; 6-90-299/Rowe; 6-92-107/Phillips; and 6-95-
144/Bownes). In this particular case, the City’s interpretation would allow the 
development to encroach between 7-30 feet seaward of the deck stringline between the 
northern and southern adjacent properties, which is inconsistent with the Coastal 
Shoreline Development Overlay Zone.  
 
Setbacks provide visual relief from the cluster of private development lining the shoreline 
of the Tierra Del Oro community, stepping back primary residences and accessory 
development in a measured, consistent manner while preserving open space and scenic 
vistas as viewed from the adjacent beach and public access points.  Allowing the 
encroachment of development beyond the required stringline would create a precedent for 
shifting the pattern of development seaward along this stretch of coastline, and would 
represent a significant change in the community character and scenic quality of the area. 
Thus, the project raises a substantial issue regarding conformity with the LCP. 
 
C.  GEOLOGIC ANALYSIS  
 
The appellants contend that the project, as approved by the City, is inconsistent with the 
City of Carlsbad’s certified LCP regarding shoreline protective devices. The certified 
Carlsbad Mello II LCP Segment contains policies that address when reliance on shoreline 
protective devices can be considered. The City’s certified Mello II Land Use Plan (LUP) 
includes the following policies that address shoreline development and protection: 
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Policy 4-1, Subsection I. (Development Along Shoreline) 
 

a. For all new development along the shoreline, including additions to existing 
development, a site-specific geologic investigation and analysis similar to that 
required by the Coastal Commission’s Geologic Stability and Blufftop 
Guidelines shall be required; for permitted development, this report must 
demonstrate bluff stability for 75 years, or the expected lifetime of the 
structure, whichever is greater… 

 
Policy 4-1, Subsection III. (Shoreline Structures), which is echoed by Section 
21.204.040.B. (Conditional Beach Uses) of the City’s IP with the following language: 
 
 Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, 
 and other such construction that alters natural shoreline processes shall be 
 permitted when required to serve coastal-dependent uses or to protect existing 
 structures or public beaches in danger from erosion, and when designed to 
 eliminate or mitigate adverse impacts on local shoreline sand supply.  
 
These policies have been interpreted by the Commission in previous appeals (including 
A-6-CII-08-028/Moss and A-6-CII-03-26/Kiko) to mean that shoreline armoring shall 
only be allowed to protect existing development, coastal-dependent uses, or public 
beaches in danger of erosion. In establishing the development setbacks and their 
adequacy to protect development over the lifespan of the improvements, the Geotechnical 
Report identified that a 1.5 factor of safety delineation for the subject site, with an applied 
erosion rate over 75 years, could only accommodate the proposed development with 
reliance upon the existing rip rap revetment fronting the subject site as a shoreline 
protection measure. The Geotechnical Report failed to evaluate whether or not the 
proposed new development would be safe without reliance on shoreline armoring.  
 
In this case, the proposed project includes demolition of the existing residence and the 
construction of an entirely new residence that, in accordance with the LCP, should be 
sited in a location that would not require stability afforded by either existing or future 
shoreline armoring, and should not assume the existing revetment will remain in 
perpetuity. This requirement is especially relevant given the future potential for sea level 
rise, and provides for greater flexibility regarding adaptive measures that may be 
necessary related to future shoreline management strategies. Thus, the project raises a 
substantial issue regarding conformity with the LCP. 
 
D.  DELINEATION OF COASTAL BLUFF EDGE  
 
The appellants contend that the project, as approved by the City, is inconsistent with the 
City of Carlsbad’s certified LCP in that the Geotechnical Report’s delineation of the bluff 
edge determination could allow for future encroachment of development along the bluff 
face. The certified Carlsbad Mello II LUP contains policies that address bluff 
preservation. Policy 4-1 provides: 
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 (d) Undevelopable Shoreline Features  
 
No development shall be permitted on any sand or rock beach or on the face of 
any ocean bluff, with the exception of accessways to provide public beach access 
and of limited public recreation facilities. 

 
The Geotechnical Report conducted for the subject site delineated the bluff edge for the 
property at a lower elevation and further seaward than several other bluff edge 
determinations conducted for the previous redevelopment of properties located in close 
proximity to the subject site, and along the same coastal headland. The Geotechnical 
Report identified the bluff edge as following a line extending downslope along an 
existing concrete walkway and retaining wall that traverse the bluff. This identification 
resulted in a bluff edge determination at an elevation approximately 10 feet lower than 
previous bluff edge determinations conducted for similar properties located atop the same 
bluff. While the City did not directly rely on the bluff edge determination to identify 
appropriate setback and siting for the proposed development, the bluff edge identified 
within the Geotechnical Report could allow for future encroachment of development 
along the bluff face at a lower elevation compared to the surrounding properties, resulting 
in a seaward shift of development inconsistent with the existing pattern of development. 
Thus, the project raises a substantial issue regarding conformity with the LCP. 
 
E. SUBSTANTIAL ISSUE FACTORS 
 
As discussed above, the factors that the Commission often considers when evaluating 
whether a local government’s action raise a substantial issue also support a finding of 
substantial issue.  First, there is inadequate factual and legal support for the City’s 
determination that the proposed development is consistent with the certified LCP. In this 
case, the development, as approved by the City, raises several LCP consistency issues 
with regard to stringline setbacks, geologic stability analysis, bluff edge determination, 
and previously unpermitted development. While the extent and scope of development is 
for a single family residence, the coastal resources affected are significant; in particular, 
the bluff face and geological stability in the area. The local government’s approval sets 
poor precedent for future interpretations of its LCP because it avoided using the string 
line to evaluate setback, it miscalculated the bluff edge, and it ignored a potential 
violation caused by the unpermitted construction of the new staircase.  The objections to 
the project raised by the appellants identify substantial issues of regional or statewide 
significance, due to the intensely debated issues of geological stability and sea level rise 
impacts and how they affect development on bluffs up and down the California coast.   
 
Furthermore, the decision fails to adequately address the reliance of new development on 
existing shoreline protective devices and is inconsistent with recent Commission 
guidance on this issue, especially as it relates to analysis necessary in the face of 
anticipated future sea level rise.  
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F. NOTE ON UNPERMITTED DEVELOPMENT  
 
There is existing unpermitted development within the footprint of the existing rip rap 
revetment along the subject property’s rear property line consisting of a private stairway 
access to the beach. The certified Carlsbad Mello II LUP contains policies that address 
bluff preservation, including Policy 4-1, which provides: 
 
 (d) Undevelopable Shoreline Features  
 

No development shall be permitted on any sand or rock beach or on the face of 
any ocean bluff, with the exception of accessways to provide public [emphasis 
added] beach access and of limited public recreation facilities. 

 
The existing residence was built in 1959, with private stair access to the beach and a rip 
rap revetment along the rear property line established prior to the Coastal Act. In 1978 
(under permit #F7529) seven properties along Tierra Del Oro (including the subject site), 
received Coastal Commission approval to repair and upgrade the existing revetment, due 
to erosional impacts at the time. When the revetment was repaired, the portion of the pre-
coastal stairway on the property that was located within the footprint of the revetment 
was removed. However, at some point between 1989 and 2002 (based on imagery 
provided by the California Coastal Records Project), a new private stairway was 
constructed through the revetment on the subject property to access the beach, without 
any local or Commission approval. San Diego District staff has an existing violation case 
on the subject property regarding construction of the stairway. Resolution of such 
violations are typically addressed at the time of redevelopment, as was the case with the 
A-6-CII-08-028 (Moss) and A-6-CII-03-26 (Kiko) appeals. 
 
However, the City’s review of the subject proposal did not address the potential violation 
of the revetment stairway which accesses the beach, and instead remained silent on the 
existence of the unpermitted stairway within the revetment.  
 
(G:\Reports\Appeals\2015\A-6-CII-15-0039 5039 Tierra Del Oro Appeal SI staff report.docx) 
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APPENDIX A 
 
SUBSTANTIVE FILE DOCUMENTS: Appeal by Commissioner Dayna Bochco dated 
June 16, 2015; Appeal by Commissioner Jana Zimmer dated June 17, 2015; Certified 
City of Carlsbad Local Coastal Program. 
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