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DETERMINATION & DE NOVO HEARING

Appeal Number: A-3-MCO-08-008

Applicants: James Peter Read, Jr.

Appellants: Commissioners Steve Blank and Mary Shallenberger

Local Decision: Approved by the Monterey County Planning Commission on

December 12, 2007 (County application number PLN060059).

Project Location: In the Del Monte Forest at 3158 Seventeen Mile Drive, Pebble
Beach, Monterey County (APN 008-491-013).

Project Description: Construction of a 5-foot-high and 50-foot-long seawall along the
coastal bluff to protect a Monterey cypress tree.

Staff Recommendation: Substantial Issue Exists; Denial

Important Hearing Procedure Note: The Commission will not take testimony on this
“substantial issue” recommendation unless at least three Commissioners request it. The
Commission may ask questions of the Applicant, any aggrieved person, the Attorney General or
the Executive Director prior to determining whether or not to take testimony regarding whether
the appeal raises a substantial issue. If the Commission takes testimony regarding whether the
appeal raises a substantial issue, testimony is generally (and at the discretion of the Chair)
limited to three minutes total per side. Only the Applicant, persons who opposed the application
before the local government (or their representatives), and the local government shall be
qualified to testify during this phase of the hearing. Others may submit comments in writing. If
the Commission finds that the appeal raises a substantial issue, the de novo phase of the hearing
will follow, unless it has been postponed, during which the Commission will take public
testimony.
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SUMMARY OF STAFF RECOMMENDATION

On December 12, 2007, Monterey County approved a coastal development permit (CDP) for the
construction of a 5-foot-tall and 50-foot-long seawall located on the edge of a 5-foot coastal
bluff. The project site is in the Del Monte Forest Area on the northwest corner of the property
located at 3158 Seventeen-Mile Drive, Pebble Beach. The purpose of the seawall is to protect a
Monterey cypress tree from erosion caused by future episodic storm events. Since the Monterey
cypress tree is considered an environmentally sensitive habitat area in the Del Monte Forest Area
LCP, the proposed seawall is located within and adjacent to an ESHA. Furthermore the project
is directly between the Cypress Point overlook and a beach known to be a harbor seal-pupping
area. The Commission appealed the County’s CDP decision and raised questions of Local
Coastal Program (LCP) consistency with respect to the County approval of a shoreline protection
device, the protection of environmentally sensitive habitat areas (ESHAS), and the preservation
of visual and scenic resources.

Staff recommends that the Commission find that the appeal raises a substantial issue and
that the Commission take jurisdiction over the CDP application. Staff further recommends
that the Commission deny a CDP for the proposed seawall at the site.

The LCP Hazards Policies provide guidance for shoreline armoring and only permit shoreline
protection devices when required to serve coastal-dependent uses or to protect existing
structures. The purpose of the proposed seawall is to protect a landmark Monterey cypress tree
from falling over due to erosion at its roots. However, this seawall is inconsistent with the LCP
policies because a tree does not constitute an “existing structure” and a seawall does not serve a
coastal-dependent use. In addition, as explained by the Applicant’s representative, a primary
cause of the bluff side erosion was due to the poorly designed drainage system located on the
adjacent Cypress Point parking lot, which has since been corrected.

The Del Monte Forest Area LCP strongly protects the Monterey cypress tree habitats and micro-
habitats and distinguishes individual Monterey cypress trees as ESHAs. The proposed seawall is
located directly under and adjacent to a Monterey cypress tree and is subject to the ESHA
policies of the LCP. The LCP requires new developments in ESHA to serve resource-dependent
uses. While the project is ostensibly proposed to protect the tree, and development needed to
protect or restore ESHA could be seen as resource-dependent, the proposed project is actually
more likely to harm the tree than to protect it, given that it requires development within the
dripline of the tree, which is prohibited under the LCP. In addition, there may be other less
environmentally damaging alternatives to protect the tree, such as supporting the tree with cables
or other such supports. Finally, the ESHA policies of the LCP do not intend for developments to
protect ESHAs from natural processes, such as wave run-up. Therefore, the proposed seawall is
inconsistent with the LCP because it is under the dripline of the cypress tree and is threatened by
natural processes rather than artificial causes.

Lastly, the LCP protects the visual and scenic resources of the Del Monte Forest Region. The
project site is located directly adjacent to the Cypress Point parking lot and overlook. The
proposed seawall is within the restricted setback and would detract from the scenic value of the
shoreline and viewshed. The seawall would be designed to blend into the scenery, but it will still
be noticeable to the visitors of the Cypress Point overlook. The Applicant contends that the tree
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serves as a highly valuable visual resource and also screens the existing residence. However, the
tree is located away from the main portion of the overlook and there is already a large wooden
fence in front of the tree on the parking lot side that obscures the viewshed. Thus, the proposed
seawall is inconsistent with the visual and scenic resource policies of the LCP.

For these reasons, staff recommends that the Commission deny a CDP for the proposed project.
The motion is found on page 5 below.

If the Coastal Development Permit is denied, it could result in a potential violation of Monterey
County’s LCP on the subject property. On December 8, 2005, the Monterey County Planning
Commission approved an Emergency CDP to place temporary sand bags around the base of the
cypress tree. These sand bags are still in place. A condition of the Emergency CDP required the
Applicant to apply for and obtain a Monterey County CDP approval within one year of the
application, which the Applicant met by obtaining the permit that is now on appeal to the
Commission. However, denial of this application pursuant to the staff recommendation will
result in the sandbags no longer being permitted, thus staff would refer this case to the
Commission’s enforcement division.
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I. MOTIONS AND RESOLUTIONS

A. Substantial Issue Determination

Staff recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal was filed. A finding of substantial issue would bring the CDP
application for the proposed project under the jurisdiction of the Commission for de novo
hearing and action. To implement this recommendation, staff recommends a NO vote on the
following motion. Failure of this motion will result in a de novo hearing on the CDP application,
and adoption of the following resolution and findings. Passage of this motion will result in a
finding of No Substantial Issue and the local action will become final and effective. The motion
passes only by affirmative vote of a majority of the Commissioners present.

Motion: I move that the Commission determine that Appeal Number A-3-MCO-08-008
raises NO substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act, and | recommend a no vote.

Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number
A-3-MCO0-08-008 presents a substantial issue with respect to the grounds on which the
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with
the certified Local Coastal Program and/or the public access and recreation policies of
the Coastal Act.

B. CDP Determination

Staff recommends that the Commission, after public hearing, deny a coastal development permit
for the proposed development. To implement this recommendation, staff recommends a NO vote
on the following motion. Failure of this motion will result in denial of the CDP and adoption of
the following resolution and findings. The motion passes only by affirmative vote of a majority
of the Commissioners present.

Motion: I move that the Commission approve Coastal Development Permit Number A-3-
MCO-08-008 pursuant to the staff recommendation, and | recommend a no vote.

Resolution to Deny CDP: The Commission hereby denies Coastal Development Permit
Number A-3-MCO-08-008 and adopts the findings set forth below on grounds that the
development will not be in conformity with the policies of the Monterey County Local
Coastal Program.
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I1. FINDINGS AND DECLARATIONS
The Commission finds and declares as follows:

A. PROJECT LOCATION AND DESCRIPTION

The project area is located on a residentially-developed parcel at 3158 17-Mile Drive, Pebble
Beach, in the Del Monte Forest Region of Monterey County (APN 008-491-013). The County
approved project is a 5-foot-high and 50-foot-long seawall on a section of a low bluff backing
Otter Cove on the northwest corner of the property. The seawall would be located between the
Cypress point parking lot and the beach, which is an important harbor seal pupping area. The
seawall would be located above the mean high tide line, on the edge of a coastal bluff, on slopes
of 30% or greater, and within 750 feet of a known archaeological resource. The project site is
located within the Monterey cypress forest, which is considered an environmentally sensitive
habitat area (ESHA) under the Del Monte Forest LCP.

The Applicant’s stated purpose for the seawall is to provide a permanent measure to protect a 54-
inch-diameter Monterey cypress tree from future episodic storm events. The seawall would be
tied to existing low granite outcrops in front of the tree on the back beach and would extend
approximately 15-20 feet past the tree along the beach. The seawall would include rock fascia
designed to blend with the surrounding bluff.

See Exhibit 1 for project location maps and Exhibit 2 for site photos. See Exhibit 5 for project
plans.

B. PROJECT BACKGROUND

On October 17, 2005, the Applicant requested an emergency permit from Monterey County to
construct a seawall for the purpose of protecting the aforementioned Monterey cypress tree from
storm surges. The County suggested that the Applicant apply for a less permanent means to
protect the Monterey cypress tree under the emergency permit. The Applicant changed the
emergency permit application to include the use of sandbags to protect the Monterey cypress
tree. On December 8, 2005, the County approved an Emergency CDP (PLN050605, Exhibit 3)
to allow the temporary placement of 35 linear feet of sandbags on the seaward side of the
landmark® Monterey cypress tree. The emergency permit was conditioned to require the
Applicant to apply for a follow-up regular CDP for a permanent protection measure, which is the
subject of this appeal. The sandbags remain in place as of the date of this staff report (see
Exhibit 2 for photos).

Y Landmark trees are defined as native trees which are 24 inches or more in diameter when measured at breast height, or a tree
which is visually significant, historically significant, exemplary of its species or more than 1000 years old (Del Monte Forest IP
Section 20.147.020.0).
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C. MONTEREY COUNTY APPROVAL

On December 12, 2007, Monterey County approved a CDP that allowed the development of a
permanent 5 foot high and 50 foot long seawall on the Applicant’s property (see Exhibit 4). The
Coastal Commission received notice of the County’s approval on January 8, 2008. The
Commission’s ten-working-day appeal period for this action began on January 9, 2008 and
concluded at 5 p.m. on January 23, 2008. Commissioners Steve Blank and Mary Shallenberger
filed a timely appeal on January 23, 2008 (Exhibit 6). The Applicant signed a 49-day waiver and
informed Commission staff that he intended to propose alternative solutions. Since then, no other
alternative solutions were presented other than the approved seawall or the sandbags approved
under the County’s emergency permit.

D. APPEAL PROCEDURES

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. In addition, any local action (approval
or denial) on a CDP for a major public works project (including a publicly financed recreational
facility and/or a special district development) or an energy facility is appealable to the
Commission. This project is appealable because it involves development that is located between
the sea and the first public road paralleling the sea and is not designated as a principally
permitted use under the LCP.

The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. Section
30625(b) of the Coastal Act requires the Commission to conduct the de novo portion of the
hearing on an appealed project unless a majority of the Commission finds that “no substantial
issue” is raised by such allegations. Under Section 30604(b), if the Commission considers the
CDP de novo hand ultimately approves a CDP for a project, the Commission must find that the
proposed development is in conformity with the certified LCP. If a CDP is approved for a project
that is located between the nearest public road and the sea or the shoreline of any body of water
located within the coastal zone, Section 30604(c) also requires an additional specific finding that
the development is in conformity with the public access and recreation policies of Chapter 3 of
the Coastal Act. This project is located between the nearest public road and the sea, and thus this
additional finding would need to be made if the Commission approves the project following a de
novo hearing.

The only persons qualified to testify before the Commission on the substantial issue question are
the Applicants (or their representatives), persons who opposed the project and made their views
known before the local government (or their representatives), and the local government.
Testimony from other persons regarding substantial issue must be submitted in writing. Any
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person may testify during the de novo CDP determination stage of an appeal.

E. SUMMARY OF APPEAL CONTENTIONS

The Appellants contend that the County-approved project raises LCP consistency issues with
respect to allowances for shoreline protection devices, environmentally sensitive habitat areas
(ESHA), and visual and scenic resources. The Appellants contend that a Monterey cypress tree
does not constitute an existing structure and thus, does not qualify for a shoreline protection
device. The Appellants also contend that the seawall would be disruptive to the Monterey
cypress forest community, which is an ESHA. Lastly, the Appellants contend that the project is
inconsistent with the LCP’s visual resource protection policies because the project is a large
unnatural structure located adjacent to and visible from the Cypress Point scenic overlook. See
Exhibit 6 for the appeal document.

F. SUBSTANTIAL ISSUE DETERMINATION

1. Substantial Issue Background

The term substantial issue is not defined in the Coastal Act. The Commission’s regulations
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises
no significant question” (California Code of Regulations, Title 14, Section 13115(b)). In
previous decisions on appeals, the Commission has been guided by the following factors in
making such determinations: (1) the degree of factual and legal support for the local
government’s decision that the development is consistent or inconsistent with the certified LCP
and with the public access policies of the Coastal Act; (2) the extent and scope of the
development as approved or denied by the local government; (3) the significance of the
coastal resources affected by the decision; (4) the precedential value of the local government’s
decision for future interpretation of its LCP; and (5) whether the appeal raises only local
issues, or those of regional or statewide significance. Even where the Commission chooses
not to hear an appeal, Appellants nevertheless may obtain judicial review of the local
government's coastal permit decision by filing a petition for a writ of mandate pursuant to Code
of Civil Procedure, Section 1094.5.

In this case, for the reasons discussed further below, the Commission determines that the
development as approved by the County presents a substantial issue.

2. Substantial Issue Analysis?

Shoreline Armoring

The Appellants contend that the project is inconsistent with LCP allowances for shoreline
protection devices. The Monterey County LCP’s Del Monte Forest Area (DMF) Land Use Plan
(LUP) prohibits alteration of shoreline processes except to protect existing structures or public
beaches in danger from erosion (DMF LCP Land Use Plan (LUP) Policy 47 and Implementation

2 In June 2012, the Del Monte Forest Area LUP was extensively amended. For the substantial issue analysis, the LUP policies
and IP standards that were certified at the time of the County’s approval of the project will be used, although the policies of the
LUP and IP as they were amended raise the same substantial issues as the older policies. See Exhibit 7 for these policies and
standards.
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Plan (IP) Section 20.147.060.E.2 — see Exhibit 7). For purposes of the application of LUP
Policy 47, existing structures mean existing substantial structures, such as a primary residence, a
major road, or a significant facility or access way used by the public. Additionally, the LCP
allows alterations of shorelines for the purpose of restoring and enhancing shoreline habitat and
to protect coastal-dependent uses (LUP Policy 29).

The Appellants contend that the Monterey cypress tree does not constitute an existing structure
for the purposes of LUP Policy 47, because a tree is not a “structure,” which is defined as a
primary residence, a major road, or a significant facility or access way used by the public (see
Exhibit 6 for the Appellants’ contentions). The project also does the not meet the requirements
of LUP Policy 29 because the seawall would not serve a coastal-dependent “use.” A coastal
dependent “use” is generally a facility or development that requires a site on or adjacent to the
sea in order to be able to function at all. The seawall is intended to protect a tree, which is a
natural organism that is not considered a “use” In addition, although the seawall is intended to
protect the tree, the seawall is more likely to harm the tree because it would be located within the
tree’s dripline. Thus, the project does not consist of enhancement of habitat nor would it restore
habitat, even if it did protect the tree from erosion. Therefore, the project raises a substantial
issue regarding LCP consistency because the seawall does not serve a coastal-dependent use,
does not include habitat restoration or enhancement, and the purpose of the seawall is to protect a
Monterey cypress tree, which is not considered an existing structure under the LCP.

Environmentally Sensitive Habitat Area (ESHA)

The Appellants contend that the project is inconsistent with the LCP’s ESHA policies and
standards. The project is located in the Del Monte Forest LUP Area and within the Monterey
cypress forest, which is native only at Point Lobos Reserve State Park and along 17-Mile Drive
between Cypress Point and Pescadero Point. The DMF Area LUP provides that the rare
Monterey cypress habitat area has historically been determined to meet the definition of an
ESHA. The proposed seawall is also located on the edge of a sandy beach known to be an
important harbor seal pupping site and considered ESHA by the LCP (see Exhibit 7 for
applicable LCP ESHA policies, standards, and background language; see Exhibit 9 for the
applicable ESHA map).

The Appellants cite to LCP ESHA policies and standards that regulate development in ESHA in
several ways. First, the LCP requires that ESHASs be protected against any significant disruption
of habitat values and any new land uses shall be limited to those that are dependent on the
resources therein (LUP Policy 8 and IP Section 20.147.040.B.4). Second, land uses and
development adjacent to ESHAs must be compatible with long-term maintenance of the habitat
area, and such land use and development must be sited and designed to prevent impacts that
would significantly degrade the Monterey cypress habitat, including the microhabitat of
individual cypress trees, and must be located within existing hardscaped areas and outside of the
dripline of individual cypress trees (LUP Policy 21 and IP Section 20.147.040.C.1.e).

The Appellants contend that the seawall raises a substantial LCP conformance issue with respect
to the afore-mentioned ESHA policies for several reasons. First, the seawall is not dependent on
the ESHA resources. While arguably development intended to provide protection for ESHA
could be found to be resource-dependent, in this case the development is likely to adversely
impact the ESHA, i.e. placement of a 5-foot-high and 50-foot-long seawall at the base of largely
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intact, healthy, and stable Monterey cypress tree and extending approximately 15-20 feet along
the beach beyond the tree would disturb the special nature or role the cypress tree has in its
surrounding ecosystem. Second, the approved project is inconsistent with the applicable LCP
ESHA policies because the seawall would have a negative long-term impact to the Monterey
cypress tree and its microhabitat due to the seawall being located within the dripline of the tree.
In effect, the seawall will damage the microhabitat of the tree because the structure will cover the
Monterey cypress tree’s roots and will significantly cover the seedling regeneration zone. Lastly,
the Appellants state that the tree is located on a low bluff area and its eventual failure from future
episodic storm events does not constitute a situation warranting shoreline alteration because a
tree is not considered a “substantial existing structure.”

For the above reasons, the approved project raises substantial LCP conformance issues with
respect to the LCP’s ESHA provisions cited above.

Visual and Scenic Resources

The Appellants contend that the project is inconsistent with the LCP’s visual resource protection
policies (see Exhibit 6). Specifically, the Del Monte Forest Area LUP requires that incompatible
development be avoided to protect the visual resources of the Del Monte Forest and that new
development must not injure the visual integrity of the area (See Exhibit 7 for applicable LCP
Scenic and Visual Resources policies, standards, and background language). The LCP also calls
for protection of views to and along the ocean, preservation of natural landforms, protection of
special communities, and visually compatible development that is sensitive to the character and
scenic assets of the area. The LCP specifically states that structures in public views of scenic
areas should not detract from scenic values of the shoreline (LUP Policy 56). Furthermore, the
LCP states that development within the viewshed of visually prominent settings shall include
adequate structural setbacks (generally a minimum of 50 feet) from such settings and shall
require siting and design of structures to minimize the need for alterations to natural landforms
(LUP Policy 55).

The Appellants contend that the County-approved seawall would be located directly adjacent to
the Cypress Point scenic overlook and would be visible in the public viewshed. They argue that
the project would introduce a large unnatural structural element into the immediate viewshed of
the Cypress Point parking lot and overlook that would be incompatible with the undeveloped
nature of the beach and bluff. In addition, the Appellants state that the seawall would
cumulatively contribute to already existing structural development in the viewshed in this area
and further detract from the high scenic values along this stretch of coast.

For these reasons, the approved project raises a substantial LCP conformance issue with respect
to the visual and scenic resources policies of the Monterey County LCP.

3. Substantial Issue Conclusion

The County-approved project raises several LCP conformance issues with respect to allowances
for shoreline protection devices and the approved project’s impact on ESHA and the scenic
resources at the Cypress Point overlook. Therefore, the Commission finds that a substantial
issue exists with respect to the County-approved project’s conformance with the certified

10
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Monterey County LCP, and specifically with the policies of the Del Monte Forest LUP and
associated IP, and takes jurisdiction over the CDP application for the proposed project.

G. COASTAL DEVELOPMENT PERMIT DETERMINATION

The standard of review for this CDP determination is the Monterey County LCP, specifically the
Del Monte Forest Area certified LUP and applicable Implementation Plan sections.* All
Substantial Issue Determination findings above are incorporated herein by reference.

1. ESHA

Applicable Policies

The Monterey County LCP includes strong protections for environmentally sensitive habitat
areas (ESHAS) in the Del Monte Forest Area and designates the Monterey cypress community as
an ESHA. Any new development within ESHA must serve resource dependent uses and must
satisfy several other ESHA policies and standards. Applicable LCP provisions include:

Del Monte Forest Area ESHA Background (in relevant part)

...The California Coastal Act provides unprecedented protection for environmentally
sensitive habitat areas and within such areas permits only resource-dependent uses (e.g.
nature education and research, hunting, fishing, and aquaculture).

...In the Del Monte Forest, examples of habitat areas that have historically been determined
to meet the definition of ESHA include: the rare Monterey cypress and Gowen cypress forest
communities, portions of the native Monterey pine forest, the endemic Monterey pine/Bishop
pine association, central maritime chaparral, coastal sand dunes, streams and riparian
corridors, wetlands, rocky intertidal areas, near-shore reefs, offshore rocks and inlets, the
Carmel Bay ASBS, kelp beds, rookeries and haul-out sites, important roosting sites, and
sites in which sensitive plants and animals associated with these and other habitats are
located.

...Possible threats to the Del Monte Forest’s environmentally sensitive species and habitats
vary in type and degree of severity. Unrestricted recreational use is probably the greatest
single threat to sensitive habitats along the immediate shoreline. Trampling, collecting, and
off-road automobile parking have damaged or degraded certain habitats. Alterations to the
surface hydrology and removal of natural vegetation are the two most serious threats to the
continued viability of forest habitats.

8 As amended in LCP amendment certified by the California Coastal Commission on May 9, 2012 and effective on June 22,
2012.

11
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Del Monte Forest Area LUP Policy 8. Environmentally sensitive habitat areas shall be
protected against any significant disruption of habitat values. Within environmentally
sensitive habitat areas, new land uses shall be limited to those that are dependent on the
resources therein. Land uses and development adjacent to environmentally sensitive habitat
areas shall be compatible with long-term maintenance of the habitat area, and such land use
and development shall be sited and designed to prevent impacts that would significantly
degrade the habitat areas.

Del Monte Forest Area LUP Policy 20. Indigenous Monterey cypress habitat is an
environmentally sensitive habitat area within the Del Monte Forest, and is presumed present
within the area mapped in Figure 2a. All proposed development in this area shall be
accompanied by the biological reports described in Policies 12 and 16. All use and
development in or adjacent to indigenous Monterey cypress habitat areas shall be
compatible with the objective of protecting this environmentally sensitive coastal resource.
All improvements (such as structures and driveways, etc.) shall be carefully sited and
designed to avoid potential damage or degradation of Monterey cypress habitat, including
the microhabitat of individual cypress trees, and must be located within existing hardscaped
areas and outside of the dripline of individual cypress trees. Within the perimeter of the
identified habitat area for a site, including at a minimum as defined by the driplines of the
outermost indigenous Monterey cypress trees on the site, removal of native trees or other
indigenous vegetation, grading, paving, building construction activity, landscape alterations
and summer watering shall be prohibited. On the inland side of 17-Mile Drive, driveways
shall be allowed in this area where the driveway does not come within the dripline of
individual Cypress trees. Underground residential utilities and fences shall be allowed in this
area on the inland side of 17-Mile Drive. Open space conservation and scenic easements are
required for all undeveloped areas of a parcel within the Monterey cypress habitat area, and
such easements shall be secured consistent with Policy 13.

Del Monte Forest Area LUP Policy 71. Environmentally sensitive habitat areas shall remain
undeveloped except for resource-dependent development that will not significantly disrupt
habitat values.

Del Monte Forest Area LUP Policy 72. Within their indigenous range, Monterey cypress
trees shall be protected to the maximum extent possible. All development that would impact
Monterey cypress trees and/or Monterey cypress habitat in this area shall be sited and
designed to avoid adverse impacts to individual cypress trees and cypress habitat.

Del Monte Forest Area IP Section 20.147.040.A. (in relevant part)

... In the Del Monte Forest, examples of habitat areas that have historically been determined
to meet the definition of ESHA include: the rare Monterey cypress and Gowen cypress forest
communities, portions of the native Monterey pine forest, the endemic Monterey pine/Bishop
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pine association, central maritime chaparral, coastal sand dunes, streams and riparian
corridors, wetlands, rocky intertidal areas, near-shore reefs, offshore rocks and inlets, the
Carmel Bay ASBS, kelp beds, rookeries and haul-out sites, important roosting sites, and
sites in which sensitive plants and animals associated with these and other habitats are
located.

Del Monte Forest Area IP Section 20.147.040.C. Development Standards

(1) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values. Within environmentally sensitive habitat areas, land uses shall
be limited to those that are dependent on the resources therein.

(2) Land uses and development adjacent to environmentally sensitive habitat areas shall be
compatible with long-term maintenance of the habitat area, and such land use and
development shall be sited and designed to prevent impacts that would significantly degrade
habitat areas. All land use and development shall be set back a minimum of 100 feet from
environmentally sensitive habitat areas. Within this setback area, only uses and development
that are consistent with the above long-term area maintenance and impact prevention
criteria are allowed (e.g., habitat maintenance activities, limited passive recreational access,
etc.)

Del Monte Forest Area IP Section 20.147.040.D.2. Monterey Cypress Habitat

(a) Indigenous Monterey cypress habitat is an environmentally sensitive habitat area within
the Del Monte Forest, and is presumed present within the area mapped in LUP Figure
2a. All proposed development in this area shall be accompanied by a biological report
pursuant to Section 20.147.040.A.

(b) Within their indigenous range (see LUP Figure 2a), Monterey cypress trees shall be
protected to the maximum extent possible. All development that would impact Monterey
cypress trees and/or Monterey cypress habitat in this area shall be sited and designed to
avoid adverse impacts to individual cypress and cypress habitat.

(c) All use and development in or adjacent to indigenous Monterey cypress habitat area
shall be compatible with the objective of protecting this environmentally sensitive coastal
resource

(d) All improvements (such as structures and driveways, etc.) shall be carefully sited and
designed to avoid potential damage or degradation of Monterey cypress habitat,
including the micro-habitat of individual trees, and must be located within existing
hardscaped areas and outside of the dripline of individual cypress trees.

Del Monte Forest Area IP Section 20.147.040.D.5(c)(d) Wetland, Shoreline, and Marine

Habitats

(c) Development at Cypress Point is restricted to that associated with existing uses (e.g., golf
course and golf clubhouse at The Cypress Point Club). Such proposed development at
Cypress Point shall be accompanied by the biological report required pursuant to
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Section 20.147.040.A. The report shall establish the boundaries of any affected pupping
areas, and provide mitigation measures to protect such areas during pupping season,
including setbacks, easements, or other restrictions. Such measures shall be made
conditions of project approval as needed to protect the pupping area.

(d) Shoreline areas used by harbor seals shall be managed to protect seals during the
pupping period from April 1 to June 1, including through limitations on public access to
such areas.

Analysis

The project site is located along the bluff, directly adjacent to a Monterey cypress tree in a
mapped ESHA* known as the Monterey cypress tree community. Therefore, the project is
subject to the relevant ESHA policies of the Del Monte Forest Land Use Plan and associated
Implementation Plan. See Exhibit 2 for project site photos, Exhibit 5 for project plans, and
Exhibit 9 for a map of the indigenous Monterey cypress habitat.

The Del Monte Forest Area LUP and IP contain several policies regarding new developments
adjacent to or within environmentally sensitive habitat areas (ESHAS). First, the policies state
that ESHAs shall be protected against any significant disruption of habitat values and that new
land uses within ESHAs shall be limited to those that are dependent on the resources therein
(LUP Policy 8 and IP Section 20.147.040.C.1). Second, development adjacent to ESHASs shall
be compatible with long-term maintenance of the habitat area, and such land uses and
development shall be sited and designed to prevent impacts that would significantly degrade the
habitat area (LUP Policy 8 and IP Section 20.147.040.C.2). Third, the indigenous Monterey
cypress habitat area is recognized as an environmentally sensitive habitat area within the Del
Monte Forest and all proposed development in this area shall be compatible with the objective of
protecting this environmentally sensitive coastal resource (LUP Policy 20 and IP Section
20.147.040.D.2.a). Fourth, all improvements must be carefully sited and designed to avoid
potential damage or degradation of Monterey cypress habitat, including the microhabitat of
individual cypress trees, and must be located within existing hardscaped areas and outside of the
dripline of individual cypress trees (LUP Policy 20 and IP Section 20.147.040.D.2.d). Fifth, no
landscape alterations are allowed within a 100-foot ESHA setback/buffer area, unless the
alteration is accomplished in conjunction with restoration and enhancement, and no significant
disruption of ESHAs will result (LUP Policy 25 and IP Section 20.147.040.D.5.a).

The proposed seawall raises several inconsistencies with the ESHA policies of the Monterey
County LCP. In this case, the tree is located at the edge of a coastal bluff that is subject to tidal
erosion, which is a natural process that might eventually undermine the tree. Even if this natural
process results in the tree toppling over and dying, the Applicant’s urban forestry consultant
acknowledges that dead trees are of great value for wildlife, particularly as nesting sites for birds
(see page 8 of Exhibit 8). The LCP protects ESHA from development that would adversely
affect the resource, but it does not allow LCP-inconsistent structural armoring (see “Shoreline
Armoring” section below) of the coast to protect ESHA from natural processes, especially when
those processes might enhance other adjacent ESHA, as is the case here. For example, the Del

4 See Exhibit 9.
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Monte Forest ESHA Background Section states that the Monterey cypress habitat is at risk from
unrestricted recreational use, trampling, collecting, off-road automobile parking, alterations to
the surface hydrology, and removal of natural vegetation, i.e. all manmade impacts. However,
erosion from tidal influence that may affect a tree is a natural process that does not qualify as a
type of development to which the ESHA protection policies and standards would apply. In other
words, the above-cited LCP policies and IP standards are intended to protect Monterey cypress
habitat from manmade development that would cause adverse impacts to individual Monterey
cypress trees and cypress habitat. Tidal erosion forces are natural processes that do not constitute
development and thus the LCP does not require protection of an individual tree from this natural
process. Thus, the LCP does not allow for the proposed seawall.

The proposed project is inconsistent with the ESHA protection policies of the Monterey County
LCP for several other reasons. First, the seawall (and the sandbags) is not a resource-dependent
use and is thus inconsistent with LUP Policy 8 and IP Section 20.147.040.C.1, which only allow
resource-dependent uses within ESHA. LUP Policy 8 states that *...new land uses shall be
limited to those that are dependent on the resources therein...” The LCP considers “resource
dependent uses” to be activities and uses such as “nature education and research, hunting,
fishing, and aquaculture” (LUP ESHA Background). A seawall is a structure that protects
development from shoreline hazards, but does not depend on ESHA for its functionality; it
therefore cannot be considered a resource-dependent use, and thus is inconsistent with the LCP.

Second, although the purpose of the seawall is ostensibly to protect a Monterey cypress tree, as
proposed it is more likely to adversely impact the tree. The proposed seawall (and the sandbags)
would be located over the roots and under the dripline of the Monterey cypress tree, which is
expressly not allowed by the Del Monte Forest Area LCP because such the development will
degrade and disrupt the microhabitat of the individual cypress tree (LUP Policy 20 and IP
Section 20.147.040.D.2.d).

The Applicant states that the proposed seawall or the sandbags are necessary to protect ESHA
because the Monterey cypress tree buffers noise from humans and vehicles during harbor seal
pupping season. Although the beach on the Applicant’s property is considered an ESHA because
it is a haul-out site for harbor seals during pupping season, the presence of the tree is not
necessary to protect this ESHA because the parking lot is closed to public use during seal-
pupping season to ensure that the seal pups are not harassed or disturbed by human-generated
noise. There is also existing fencing between the overlook’s parking lot and the tree and beach
that limits noise and disturbance from the overlook and parking lot to the beach, regardless of the
presence of the tree.

ESHA Conclusion

The LCP does not allow for development within ESHA for the purpose of protecting a Monterey
cypress tree from natural processes. Furthermore, the LCP requires developments within ESHA
to be resource-dependent and to avoid degrading the habitat or micro-habitats of the Monterey
cypress tree habitat. The proposed seawall (and the existing sandbags) is inconsistent with the
above-cited LCP Policies because the LCP does not allow development to protect a Monterey
cypress tree from natural processes, the seawall will not serve a resource-dependent use, and it
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will degrade and disrupt the microhabitat of the Monterey cypress tree. Thus, the proposed
armoring must be denied.

2. Visual and Scenic Resource Protection

Applicable LCP Policies and Standards

The LCP includes a number of protections for visual and scenic resources within the viewsheds
of the Del Monte Forest Area. The LCP also provides enhanced protection for LCP-designated
visually prominent settings, including the Cypress Point overlook. Applicable LCP policies and
IP standards include:

Del Monte Forest Area LUP Policy 47and IP Section 20.147.070.B.1. Views from
designated public access areas and vista points, from Highway 68 and 17-Mile Drive
corridors, and of ridgelines as seen from the public viewing areas identified on Figure 3,
shall be protected as resources of public importance, and development that could adversely
impact such views shall only be allowed where it protects, preserves, and if feasible
enhances, such scenic resources. Conservation and scenic easements shall be required as
one means of protecting such views in perpetuity.

Del Monte Forest Area LUP Policy 52. Development within the viewshed of visually
prominent settings, including those identified on Figure 3, shall include adequate structural
setbacks (generally a minimum of 50 feet) from such settings and shall require siting and
design of structures to minimize the need for tree removal and alterations to natural
landforms. New structures shall be sited and designed to harmonize with the natural setting
and not be visually intrusive.

Del Monte Forest Area LUP Policy 53. Design and siting of structures in public views of
scenic areas should not detract from scenic values of the forest, stream courses, ridgelines,
or shoreline. Structures, including fences, shall be subordinate to and blended into the
environment, including by using appropriate materials that will achieve that effect. Where
necessary, modifications shall be required for siting, structural design, shape, lighting, color,
texture, building materials, access, and screening to protect such public views.

Del Monte Forest Area IP Section 20.147.070.B.3. Development within the viewshed of
visually prominent settings, including those identified on LUP Figure 3, shall include
adequate structural setbacks (generally a minimum of 50 feet) from such settings and shall
require siting and design of structures to minimize the need for tree removal and alterations
to natural landforms. New structures shall be sited and designed to harmonize with the
natural setting and not be visually intrusive. Design and siting of structures in public views
of scenic areas should not detract from scenic values of the forest, stream courses,
ridgelines, or shoreline. All structures, including fences, shall be subordinate to and blended
into the environment, including by using appropriate construction and materials to achieve
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that effect. Where necessary to meet LCP requirements, modifications shall be required for
siting, structural design, shape, lighting, color, texture, building materials, access, and
screening to protect such public views.

Del Monte Forest Area IP Section 20.147.070.B.10. A minimum setback of 50 feet as
measured from the setting shall be maintained for all structures located in all visually
prominent settings, including those identified on the Del Monte Forest Land Use Plan Figure
3. Siting and design of structures shall be such that tree removal and alteration to natural
landforms is minimized. New structures shall be designed to harmonize with the natural
setting and not be visually intrusive.

Analysis

The Del Monte Forest Area LUP and IP require developments within the viewshed of visually
prominent settings to minimize alterations to natural landforms (LUP Policy 52 and IP Section
20.147.070.B.3). The Del Monte Forest LUP and IP also require structures to be designed to
harmonize with the natural setting, not be visually intrusive, and not detract from scenic values
of the forest or shoreline (LUP Policy 52 and 53 and IP Section 20.147.070.B.3). The LCP also
requires that views from designated public access areas and vista points, such as the Cypress
Point overlook (see Exhibit 9) be protected as resources of public importance, and development
that could adversely impact such views shall only be allowed where it protects, preserves, and if
feasible enhances, such scenic resources (LUP Policy 47 and IP Section 20.147.070.B.1).

The Applicant states that the Monterey cypress tree is a visual resource and allowing the tree to
eventually fail would be a detriment to the viewshed from the Cypress Point overlook.
Additionally, the Applicant states that the tree screens the residence on the Applicant’s property
from the overlook. See Exhibit 2 for photographs of the tree and project site as seen from the
Cypress Point overlook.

The primary view from the Cypress Point overlook is of the rocky shoreline and the ocean.
Although the tree can be seen from the overlook, it is located in a more landward location and is
not in the primary view of the rocky shoreline and the ocean (see page 2 of Exhibit 2). Thus, if
the tree fails in the future, the prominent viewshed from the overlook to the ocean will not be
greatly affected. It is also true that if the tree fails, the house on the property will become more
visible, but again, the house is not in the primary viewshed as seen from the overlook.

The Applicant states that the proposed seawall would be located on a private beach with no
public access and would not be visible from the Cypress Point overlook because the tree’s
branches would screen the seawall. Although the Applicant’s proposal minimizes the visual
impacts of the seawall by using an artificial rock fascia design that would be colored and
texturized to match adjacent bluff color, texture, it would nevertheless be visible from the
overlook. The primary view from the overlook is out to the ocean, but the existing sandbags are
visible from the overlook (see page 1 of Exhibit 2; and Page 2 of Exhibit 8), and the proposed
seawall would introduce a 5-foot-tall and 50-foot-long man-made structure into this same
viewshed. Thus, even as designed to minimize its visual impacts it would still adversely impact
the overlook’s scenic value, inconsistent with the LCP.
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As an alternative to the seawall, the Applicant proposes to leave the existing sandbags in place.
However, the sandbags are clearly visible from the Cypress Point overlook (see page 2 of
Exhibit 2). Thus, this alternative is also inconsistent with the visual and scenic resources of the
Del Monte Forest Area LUP and IP because the sandbags are located in a visually prominent
setting, are visually intrusive, do not harmonize with the natural setting, and detract from the
scenic values of the Del Monte Forest shoreline.

Visual and Scenic Resource Protection Conclusion

The proposed seawall is inconsistent with the Del Monte Forest Area LCP because it would
introduce an artificial structure into an important scenic overlook area, diminishing the scenic
values of this area. The proposed alternative of leaving the existing sandbags is also inconsistent
with the LCP’s visual and scenic resource policies because they detract from the scenic values of
the shoreline and do not harmonize with the natural setting. Thus, the proposed project must be
denied.

3. Shoreline Armoring

Applicable Policies

The policies of the Monterey County Del Monte Forest Area LUP and the associated IP provide
guidance for developments in areas of coastal hazards to minimize risks to life and property, and
damage to the natural environment.

Del Monte Forest Area LUP Policy 44 and IP Section 20.147.060.B.7. Revetments,
seawalls, retaining walls, groins, and other such construction that alters natural shoreline
processes shall be permitted when required to serve coastal-dependent uses or to protect
existing structures or public beaches in danger from erosion, and when designed to eliminate
or mitigate adverse impacts on local shoreline sand supply. For the purposes of application
of this policy, existing structures shall mean existing substantial structures (such as a
primary residence, a major road, or a significant facility or access area used by the public).
Shoreline armoring and/or other such shoreline altering development shall be allowed to
protect existing structures if they are in danger from erosion, and if:
a) less-environmentally damaging alternatives to such armoring/development are not
feasible (including relocation of endangered structures); and
b) the armoring/development has been sited, designed, and accompanied by measures to
proportionately mitigate any unavoidable negative coastal resource impacts (on views,
sand supply, public access, etc.). Development, including land divisions, that would
require shoreline armoring and/or other such shoreline alteration over the lifetime of the
development shall be prohibited.

Del Monte Forest Area LUP Policy 26. Alteration of the shoreline shall be prohibited except
when required to serve coastal-dependent uses, to protect existing structures and public
beaches in danger from erosion, and/or to restore and enhance shoreline habitat.

Analysis

The Applicant states that a seawall is needed to protect the Monterey cypress tree from surface
runoff and occasional wave run-up that is exposing the tree’s roots (see Exhibit 2 for photos of
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the tree). However, the surface runoff appears to no longer be adversely impacting the tree.
According to the Applicant’s representative, Dr. Gary Griggs, uncontrolled runoff from the
parking lot had contributed significantly to the undercutting of the roots of the Monterey cypress
tree (see page 2 of Exhibit 8), but this surface runoff issue has been addressed (see page 1of
Exhibit 8). However, the tree is still impacted by occasional wave run-up.

The Monterey County LCP, and specifically the Del Monte Forest Area LUP Policy 44 and
associated IP Section 20.147.060.B.7, require seawalls to be approved, even if they are otherwise
inconsistent with the LCP (as this seawall is - see ESHA and Visual and Scenic Resources
sections above), when they serve coastal-dependent uses or protect an existing substantial
structure, such as a primary residence, a major road, or a significant facility or access area used
by the public. The proposed project meets neither of these criteria.

Although the Monterey cypress tree is a landmark® tree, it is still a tree, not a “structure.” Thus it
does not meet the first criteria for approving a seawall. Even if one were to consider a tree a
structure, a single tree is not equivalent to a substantial existing structure, such as a primary
residence or a road. In addition, the proposed seawall does not serve a coastal-dependent use. A
tree is not a “use,” and even if it were, while Monterey cypress trees grow in the coastal zone,
they do not solely grow immediately adjacent to the ocean, so the tree is not coastal dependent.
Thus, the Commission is not required under the LCP policies defining when shoreline protection
must be allowed, to approve this seawall. And as explained above, it is inconsistent with both
ESHA and visual policies of the LCP.

Finally, the seawall consists of alteration of the shoreline which is prohibited under LUP Policy
26 unless it is required to serve a coastal-dependent use, protects an existing structure or public
beach or restores or enhances shoreline habitat. The first two criteria are the same as LUP Policy
44 and IP Section 20.147.060.B.7 and are not met here. As discussed in the ESHA section,
although the proposed purpose of the project is to protect a tree, the project is expected to have
an adverse impact on this tree because the development would be located within the dripline of
the tree, so it cannot be viewed as either a habitat restoration or enhancement project. The
seawall is also not designed to protect a public beach. Therefore, the proposed development,
which would alter the shoreline, is inconsistent with LUP Policy 26.

The Applicant has recently also suggested leaving the existing sandbags in place and foregoing
development of the structural seawall (see page 1 of Exhibit 8).° However, the existing
sandbags also constitute shoreline armoring, which the LCP does not allow to protect a tree, and
the sandbags also have visual impacts (see “Visual and Scenic Resource Protection” section
above). Thus, this alternative is similarly inconsistent with the LCP.

% Landmark trees are native trees that are 24 inches or more in diameter when measured at breast height, or trees that are visually
significant, historically significant, exemplary of their species, and/or more than 1000 years old. (Del Monte Forest IP Section
20.147.020.H)

® In correspondence dated March 21, 2008 (Exhibit 8), the Applicant stated that he would provide a project alternatives analysis
to protect the tree. The Applicant, however, has not provided any other alternatives to the proposed structural seawall except to
retain the existing sandbags.
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Shoreline Armoring Conclusion

The proposed project is inconsistent with the Monterey County LCP because a tree is not an
existing structure that qualifies for a shoreline protection device and the proposed seawall would
not serve a coastal-dependent use. The project also does not consist of a habitat enhancement or
restoration project, so the proposed shoreline alteration is prohibited by the LCP. Furthermore,
the surface runoff causing a significant amount of erosion has been addressed. The Applicant’s
alternative to the seawall is to leave the existing sandbags in place, but they are still a form of
shoreline armoring, which is prohibited due to its impacts on ESHA and visual resources and is
not required to be allowed under the LCP shoreline protection policies. Thus to the extent that
the Applicant is alternatively proposing retention of the sandbags as part of this project, this, too,
must be denied.

H. VIOLATION

On December 8, 2005, the Monterey County Planning Commission approved the Applicant’s
emergency CDP application (PLN050605) to place temporary sandbags around the Monterey
cypress tree in order to protect it from future episodic storm events. The approval was
conditioned upon the Applicant applying to the County for a follow-up permanent CDP,
diligently pursuing that application by providing necessary information to the County, and
receiving County approval within one year of the application’s submittal date. Failure to do so
would require removal of the sandbags within thirty days of this deadline, unless extended by
good cause by the Director of Planning and Building Inspection. The Applicant applied to the
County for a follow-up CDP for a permanent seawall on November 28, 2006’. The Monterey
County Planning Commission approved the CDP application for a seawall on December 12,
2007. However, the Coastal Commission appealed the local decision on January 23, 2008.

Denial of this CDP application pursuant to the staff recommendation will result in the sandbags
becoming unpermitted development in this location because they will no longer be permitted
pursuant to the County’s emergency CDP and are not otherwise authorized. Thus, the Applicant
should remove the sandbags. Should the Applicant not remove the sandbags, the County could
enforce its LCP to require removal and Commission staff could refer this action to its
enforcement unit for possible action pursuant to Chapter 9 of the Coastal Act.

Although development has taken place prior to the Commission’s action on this permit
application, consideration of this application by the Commission has been based solely upon the
policies of the Monterey County LCP. Commission review and action on this permit does not
constitute a waiver of any legal action with regard to violations, nor does it constitute an implied
statement of the Commission’s position regarding the legality of development, other than the
development addressed herein, undertaken on the subject site without a coastal development
permit.

" It appears that a deadline extension was granted by the Monterey County Planning Commission. However, no indication of an
extension is present in the County files.
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APPENDIX A: SUBSTANTIVE FILE DOCUMENTS

1. Final Local Action Notice for Monterey County Emergency CDP PLN050605 (Coastal
Commission reference number 3-MCO-05-489).

2. Final Local Action Notice for Monterey County CDP PLN060059 (Coastal Commission
reference number 3-MCO-08-003).
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View from beach, facing north
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View towards residence, facing South East
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impacts of allowing a permanent shoreline alteration which is frequently found to be inconsistent
with County policy.

According to a September 8, 2005 letter from Stephen Staub, of Staub Forestry & Environmental
Consulting, “the stability and health of the [landmark cypress] tree are threatened by exposure of
its roots on its seaward side due to erosion of the native soil bank... The health and stability of
this significant tree, thought still largely intact, are at' great risk if there is any further erosion of
the existing soil bank. Since such erosion normally occurs during the winter storm season, I
strongly recommend immediate action to protect the exposed rooting zones ...”

This emergency situation was verified by a November 2, 2005 site visit by staff of the Planning
& Building Inspection Department.

The Monterey cypress forest community in its indigenous range is considered environmentally
sensitive habitat (ESHA) [Del Monte Forest LUP Appendix A and Figure 2]. The tree that is the
subject of this permit is a Monterey cypress in a forested area within the native range of
Monterey cypress. DMF LUP Policy 8 states: “Environmentally sensitive habitat areas that are
not designated as rehabilitation areas shall be protected against any significant disruption of
habitat values.”

The Del Monte Forest Land Use Plan includes cypress trees in the Cypress Point/Pescadero Point
area as landmark trees [DMF LUP Policy 37]. The Del Monte Forest Coastal Implementation
Plan additionally defines native trees which are 24 inches or more in diameter and visually
significant trees as landmark trees. [DMF CIP §20.147.020.0] The tree that is the subject of this
permit is a native Monterey cypress just south of Cypress point (toward Pescadero Point) which
has been measured at 54 inches in diameter. It is immediately adjacent to, and visible from, a
“17 Mile Drive vista point and designated coastal access location” [DMF LUP Figures 2C and
16] DMF LUP Policy 37 states: “Landmark trees defined as visually, historicallv or botanicallv
significant specimens shall be protected as representative of the Del Monie roresis nawurai
heritage.”

In general the DMF LUP puts an emphasis on forest resources, and in particular Monterey
cypress trees. DMF LUP Policy 32 states: “Where LUP objectives conflict, preference should be
given to long-term protection of the forest resource. ... Forest-wide specific criteria for removal
of Del Monte Forests native tree species are as follows: Monterey cypress: within its indigenous
range, removal of any size tree will ordinarily be allowed only in cases where life, property, or
existing access is immediately threatened, or where a diseased tree is determined by a qualified
professional forester to represent a severe and serious infection hazard to the rest of the forest.”
Additionally DMF LUP Policy 75 states: "Within their indigenous range, Monterey cypress trees
shall be protected to the maximum extent possible.”

Monterey cypress is a California Native Plant Society List 1B species. The plants of List 1B are
rare throughout their range. All but a few are endemic to California. All of them are judged to
be vulnerable under present circumstances or to have a high potential for becoming so because of
their limited or vulnerable habitat, their low numbers of individuals per population (even though
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sands have been examined by Dale Hameister, biologist, and it has been
determined that the release of these sands on the beach will not be a negative
impact on the environment.

FINDING: The work authorized by the Emergency Permit (PLN050605) is consistent
with the provisions of the Monterey County Local Coastal Program.
EVIDENCE:" . L

a.

b.

The site is located in the Del Monte Forest Land Use Plan.
Del Monte Forest LUP Policy 8 states: “Environmentally sensitive habitat areas
that are not designated as rehabilitation areas shall be protected against any
significant disruption of habitat values.” This tree is a part of a stand of
Monterey cypress within its native stand, which is classified as an
environmentally sensitive habitat. This emergency permit is consistent with this
policy.
Del Monte Forest LUP Policy 37 states: “Landmark trees defined as visually,
historically, or botanically significant specimens shall be protected as
representative of the Del Monte Forest’s natural heritage.” This tree meets the
definition of a landmark tree. This emergency permit is consistent with this
policy.
Del Monte Forest LUP Policy 32 states: “Where LUP objectives conflict,
preference should be given to long-term protection of the forest resource.” This
emergency permit is consistent with this policy.
Del Monte Forest LUP Policy 75 states: "Within their indigenous range, Monterey
cypress trees shall be protected to the maximum extent possible.” This tree is
within the indigenous range.” This emergency permit is therefore consistent with
this polic_
Del Monte Forest LUP Policy 47 states, in its entirely: “Alteration of the
shoreline, including diking, dredging, and filling, and placement or erection of
shoreline protection devices (seawalls, riprap etc.) shall not be permitted unless
necessary to protect existing development or recreational facilities and beaches
accessible to the public. For the purposes of application of this policy, existing
development shall mean substantial structures such as a primary residence, road,
or other facility usable by the public.” The emergency permit will allow only
temporary improvements which will not constitute a permanent, or long-term,
alteration. The granting of the emergency permit will allow the County time to
adequately review the application of this policy relative to other applicable land
use plan policies.
Del Monte Forest LUP Policy 29 states, " Alteration of the shoreline shall not be
permitted except when required to serve coastal-dependent uses, to protect
existing structures, or to restore and enhance the habitat." The emergency permit
will allow only temporary improvements which will not constitute a permanent, or
long-term, alteration. The granting of the emergency permit will allow the County
time to adequately review the application of this policy relative to other applicable
land use plan policies.
A Biological Assessment Survey was prepared by Dale Hameister Biological
Consulting on December 1, 2005. This report concluded that “the project wall,ipit 3
A-3-MCO-08-008
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b. Section 20.86.080.A.1 of the Monterey County Coastal Implementation Plan.

DETERMINATION: Based on these facts, the Zoning Administrator, as authorized by the
Director of Planning and Building Inspection, grants an Emergency Coastal Development Permit
subject to the nine (9) conditions shown on the attached matrix:

?:ﬂ/-b (,... ﬂ/ﬂm’\r ©

Mike Novo
Zoning Administrator
December 8, 2005

cc California Coastal Commission; Planning Commission; State Lands Commission; Scott Hennessey; U.S.
Army Corp. of Engineers; Monterey County Water Resources Agency; California Department of Fish & Game; U.S.
Fish and Wildlife Services; Monterey Bay National Marine Sanctuary; Owner/Applicant, Project Engineer.

Exhibits:
A. Conditions of Approval (Matrix)
B. Project Plans
C. Emergency Permit Letter of Application
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Applicable Del Monte Forest Local Coastal Program Policies
(Pre-LCP Amendment No. MCO-1-12 Part 1)

I. Applicable Del Monte Forest Land Use Plan (LUP) Policies and
Background Information

Del Monte Forest LUP ESHA Background:

In the Del Monte Forest Area, examples of terrestrial, aquatic, and riparian habitats which
have been determined to be entirely or in part environmentally sensitive include: the rare
Monterey cypress and endangered Gowen cypress forest communities, the endemic Monterey
pine/Bishop pine association, remnants of the indigenous coastal sand dunes, riparian
corridors, wetlands, and sites of rare and endangered plants and animals associated with
these and other habitats. A complete listing is included as Appendix A (see attached) of this
Plan. The locations of these are shown in Figure 2. [emphasis added]

Del Monte Forest LUP ESHA Policy 8:

Environmentally sensitive habitat areas that are not designated as rehabilitation areas shall
be protected against any significant disruption of habitat values. Within environmentally
sensitive habitat areas, new land uses shall be limited to those that are dependent on the
resources therein. Land uses immediately adjacent to environmentally sensitive habitat areas
shall be compatible with long-term maintenance of the resource; development shall be sited
and designed to prevent impacts which would significantly degrade the protected habitat. In
designated open space areas, conformance to the applicable OSAC Plan maintenance
standards shall be considered the test of consistency with this policy.

Del Monte Forest LUP ESHA Policy 21:

Land uses on existing legal lots of record supporting indigenous Monterey Cypress habitat
shall be compatible with the objective of protecting this environmentally sensitive coastal
resource. Improvements such as structures and driveways shall be carefully sited and
designed to avoid potential damage or degradation of the microhabitat of these trees. Within
the perimeter of the habitat area as defined by the driplines of the outermost indigenous
Monterey Cypress trees on the site, removal of native trees or other indigenous vegetation,
grading, paving, building construction activity, landscape alterations and summer watering
shall be prohibited. On the inland side of 17-Mile Drive, driveways shall be allowed in this
area where the driveway does not come within the dripline of individual Cypress trees, or
where driveways are consolidated to service more than one lot. Underground residential
utilities and fences shall be allowed in this area on the inland side of 17-Mile Drive. Scenic
or conservation easements shall be secured prior to transmittal of coastal development
permits in order to assure the protection of the Monterey Cypress habitat.
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Del Monte Forest LUP ESHA Policy 27:

A setback of 100 feet from the landward edge of wetlands and from the mean high water line
of the ocean shall be provided. No landscape alterations will be allowed in this setback area
unless accomplished in conjunction with restoration and enhancement and unless it is
demonstrated that no significant disruption of environmentally sensitive habitat will result.

Del Monte Forest LUP ESHA Policy 29:

Alteration of the shoreline shall not be permitted except when required to serve coastal
dependent uses, to protect existing structures, or to restore and enhance the habitat.

Del Monte Forest LUP ESHA Policy 30 (in relevant part):

...the shoreline areas used by harbor seals must be protected during the pupping period from
April through July.

Del Monte Forest LUP Hazardous Areas Policy 47:

Alteration of the shoreline, including diking, dredging, and filling, and placement or erection
of shoreline protection devices (seawalls, riprap etc.) shall not be permitted unless necessary
to protect existing development or recreational facilities and beaches accessible to the
public. For the purposes of application of this policy, existing development shall mean

substantial structures such as a primary residence, road, or other facility usable by the
public.

Del Monte Forest LUP Scenic and Visual Resources Background:

The remarkable mingling of ocean, land, and forest found in the Del Monte Forest Area
provides scenic resources for the entire Monterey Peninsula. Ridgeline vistas, coastline
panoramas, tree-lined corridors, and unique trees and rock formations are all appreciated
by the region’s many visitors. Placement and design of new development must not injure the
visual integrity of the area. The Coastal Act calls for protection of views to and along the
ocean, preservation of natural landforms, protection of special communities, and
development which is sensitive to the character and scenic assets of the area.

Del Monte Forest LUP Scenic and Visual Resources Policy 55:

Areas within the viewshed of scenic corridors identified on the LUP Visual Resources

Map shall be zoned with a district, which requires adequate structural setbacks (generally a
minimum of 50 [feet]), the siting and design of structures to minimize the need for tree
removal and alterations to natural landforms. New structures shall be designed to harmonize
with the natural setting and not be visually intrusive.
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Del Monte Forest LUP Scenic and Visual Resources Policy 56:

Design and siting of structures in scenic areas should not detract from scenic values of the
forest, stream courses, ridgelines, or shoreline. Structures, including fences, shall be
subordinate to and blended into the environment, using appropriate materials, which will
achieve that effect. Where necessary, modifications shall be required for siting, structural
design, shape, lighting, color, texture, building materials, access, and screening.

I1. Applicable Del Monte Forest Implementation Plan (I1P) Sections

Del Monte Forest IP Section 20.147.020.0

Landmark trees: Those native trees which are 24 inches or more in diameter when measured
at breast height or a tree which is visually significant, historically significant, exemplary of
its” species or more than 1000 years old.

Del Monte Forest IP Section 20.147.060.E.2

Alteration of the shoreline, including diking, dredging, and filling, and placement or erection
of shoreline protection devices (seawalls, rip-rap etc.) shall not be permitted unless proven
necessary by a qualified civil engineer versed in shoreline protection to protect existing
development or recreational facilities and beaches accessible to the public. For the purposes
of this standard, ““existing development™ shall mean substantial structures such as a primary
residence, road, or other facility usable by the public. All alteration of the shoreline as
described in this development standard shall require the preparation of a geologic report
with emphasis placed on Section 20.147.060.A.9.j #1-10. Proof of an engineer’s
qualifications shall be based on documents relating to past shoreline protection projects
completed by the engineer, as outlined in project reports furnished to the Planning
Department (Ref. Policy #47 Del Monte Forest Area Land Use Plan).

Del Monte Forest IP Section 20.147.040.B.4

Environmentally sensitive habitat areas designated as rehabilitation areas shall be protected
against disruption of habitat values. New land uses within environmentally sensitive habitat
shall be limited to resource-dependent uses, including education, research, fish and wildlife
management activities, trails where no adverse impact will result, and (where there is no
feasible alternative) pipelines, and repair or maintenance of roads, road crossing, or
bridges. Land uses immediately adjoining environmentally sensitive habitat areas shall be
compatible with long-term maintenance of the resource: development shall be sited and
designed to prevent impacts having the potential to significantly degrade the protected
habitat. As stated in Section 20.147.040.B.1, a minimum 100 foot setback shall be maintained
between any proposed development and the environmentally sensitive habitat. In designated
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open space areas, conformance to the applicable Open Space Advisory Committee Plan
maintenance standards shall determine the consistency of the proposal with development
standards contained in this Ordinance (Ref. Policy #8 Del Monte Forest Area Land Use
Plan).

Del Monte Forest IP Section 20.147.040.C.1.e

Removal of native trees or other indigenous vegetation, grading, paving, building
construction activity, landscape alterations and summer watering is prohibited within the
perimeter of the Cypress habitat area as defined by the driplines of the outermost indigenous
Monterey Cypress trees on a site.
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