




































































 
 

 

STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY  EDMUND G. BROWN JR., GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
NORTH CENTRAL COAST DISTRICT OFFICE 
45 FREMONT STREET, SUITE 2000 
SAN FRANCISCO, CA 94105 
PHONE: (415) 904-5260 
FAX: (415) 904-5400 
WEB: WWW.COASTAL.CA.GOV 
  

Th20a 
 
Prepared February 9, 2016 (for February 11, 2016 Hearing) 
 
To: Commissioners and Interested Persons 

From: Nancy Cave, North Central Coast District Manager 
Shannon Fiala, Coastal Planner 

Subject: STAFF REPORT ADDENDUM for Th20a 
 Appeal Number A-2-MAR-15-0074 (Hjorth Residence) 
 
The purpose of this addendum is to correct the staff report procedural note, to address written 
comments received regarding the staff recommendation since the time the staff report was 
published, and to supplement proposed recommended findings as appropriate.  Staff’s 
recommendation remains the same, namely that the Commission determine that the project, as 
approved by Marin County, raises “no substantial issue.”  
 
Where applicable, additions to the staff report dated February 19, 2016 are shown in underline 
format, and deletions are shown in strikeout format. 
 
1. Replace the procedural note on pages 1-2 of the staff report with the following revised 
procedural note 
 

PROCEDURAL NOTE 
 
This is a substantial issue only hearing.  Testimony will be taken only on the question of 
whether the appeal raises a substantial issue. Generally and at the discretion of the 
Chair, testimony is limited to 3 minutes total per side. Please plan your testimony 
accordingly. Only the applicant, persons who opposed the application before the local 
government (or their representatives), and the local government shall be qualified to 
testify. Others may submit comments in writing. If the Commission determines that the 
appeal does raise a substantial issue, the de novo phase of the hearing will occur at a 
future Commission meeting, during which it will take public testimony. 

 
2. Response to Richard Kohn’s Letter dated January 28, 2016 
 
Appellant Richard Kohn submitted a letter dated January 28, 2016 that raises a series of 
questions and issues related to the staff report and its analysis. Mr. Kohn’s letter is organized in 
terms of six numbered issues, and this response follows Mr. Kohn’s organization in that respect. 
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Mr. Kohn’s First Issue 
Mr. Kohn asserts that the fact that the staff report agrees with the Appellants that the proposed 
project is within the 100-year Easkoot Creek floodplain raises a significant issue. Staff 
respectfully disagrees, and explains its rationale in the staff report, including in reference to the 
five factors typically considered by the Commission in determining whether a local 
government’s action raises a significant issue (see page 13 of the staff report). The fact that the 
project is located within the floodplain is central to staff’s analysis overall, including because the 
LCP does not allow same. It is only through applying measures to avoid a taking that the 
County’s action on this point does not raise a substantial issue. See staff report discussion on this 
issue on pages 11-12. 
 
In addition, Mr. Kohn further asserts the staff report fails to address the effect of Section 
22.06.10I of the County’s Interim Zoning Ordinance as it relates to the project. Section 22.06.10I 
is not part of the certified Local Coastal Program (LCP).  Per Coastal Act Section 30603(b)(1), 
grounds for an appeal are limited to allegations that the development does not conform to 
standards set forth in the certified LCP (or Coastal Act public access policies), and thus the effect 
of Section 22.06.10I in terms of this appeal is immaterial to the question in front of the 
Commission.  
 
Mr. Kohn’s Second Issue 
Mr. Kohn asserts that the County granted a coastal development permit (CDP) in “violation” of 
the LCP, and this is tantamount to repealing provisions of the LCP. Again, staff disagrees. As 
discussed above, perhaps the most critical issue in this appeal case is the question of what to do 
about the fact that the project lies within the floodplain of Easkoot Creek when the LCP does not 
allow development within this floodplain. A CDP is only approvable here to avoid a potential 
taking. That is not an action in violation of the LCP. On the contrary, and as explained in the 
staff report (see discussion on page 11), the Coastal Act (and by extension the LCP, through 
which its authority extends) does not allow application of its policies in such way as to engender 
an unjust taking of private property. In its review of the project, the County acknowledged that a 
strict application of Section 22.56.130I to prohibit all development of the subject property could 
result in a regulatory takings, which could be avoided by approval of a project modified in such a 
way as to limit any such inconsistencies.  The CDP was approved by the County on that basis. 
Thus the County’s action did not violate the LCP, nor did it repeal or amend any provision of the 
LCP (see Exhibit 4, pages 2 and 3, and pages 8-9 of the staff report). All the stated LCP 
provisions still apply. It is just that in this particular context and for this particular fact set, 
potential takings concerns must also be countenanced, allowing for approval of a project 
designed to avoid same.   
 
Mr. Kohn’s Third Issue 
Mr. Kohn asserts the staff report fails to discuss Coastal Act Section 65906.  However, Section 
65906 is part of the Government Code, not the Coastal Act, and does not form grounds for an 
appeal (again, see Coastal Act Section 30603(b)(1)). Further, his comments assert that the staff 
report fails to address County zoning Section 22.86.010 regarding variances. However, Section 
22.86.010 is not part of the certified LCP, and likewise does not form grounds for appeal of the 
County’s action. 
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Mr. Kohn’s Fourth Issue 
Mr. Kohn asserts that neither the County nor the Commission may decide constitutional takings 
issues. The Commission acknowledges it does not “decide” takings issues, but must consider 
them as required by Coastal Act Section 30010. Coastal Act Section 30010 also applies to local 
government (see discussion on pages 11-12 of the staff report).  Regarding the applicant’s 
attorney’s letter promising to avoid litigation, the applicant was free to change her intentions if 
the County denied her application. 
 
Mr. Kohn’s Fifth Issue 
Mr. Kohn asserts the County had no standards by which to evaluate a takings claim. The County, 
like the Commission, must follow the robust body of law regarding takings (see pages 11-12 of 
the staff report).  In this case, it appears that the County did just that, and approved a reasonable 
residential use in a residentially developed area not unlike surrounding development. On this 
point, and to help provide additional clarity, the fourth sentence of the third full paragraph on 
page 12 of the staff report is modified as follows: 
 

In brief, the County determined the Applicant paid fair market value of ($360,000 
according to RealQuest) for a vacant lot in the residential neighborhood, a substantial 
investment that reasonably included the expectation of developing a home on the 
property where developed homes sell for an average of $500,000. 

 
Mr. Kohn also makes a series of allegations regarding site biology and grading. Regarding the 
asserted biological impacts, as explained in the staff report on page 11, and in the County’s 
resolution, no sensitive species were found on the parcel. There is no indication that the site 
would provide for any such habitat, including as it is located in a fairly developed area that is 
actually located across a developed road from the creek itself. Regarding the septic system, Mr. 
Kohn alleges that the staff report grading calculation was in error, pointing to the County’s 
resolution on this point. Staff calculated the volume of grading using the dimensions provided on 
the project plans for the proposed 1,400 square foot home, and this calculation amounted to less 
than 150 cubic yards. Staff stands by this calculation. In addition, given that the County Board of 
Supervisors further reduced the size of the home by 300 square feet when it was approved, a 
change not reflected in the project plans, the amount of grading required for the reduced home 
may be even less than that amount (see page 10 of the staff report). 
 
Mr. Kohn’s Eighth Issue 
Mr. Kohn asserts that the proposed project would be incompatible with character of the 
surrounding natural and built environment, inconsistent with LCP Section 22.56.130L(O)(3). 
However, the County-approved project is consistent with the allowable development standards 
for the C-R-2 zoning district, does not require variances for height or setbacks, and is modestly 
sized and comparable to other homes in the surrounding area. Staff believes that the project 
would be compatible with the area, and agrees with the County on this point (see pages 10-11 of 
the staff report). 
 
3. Response to Stephen and Erika Lowry’s Letter dated February 5, 2016 
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In a letter dated February 5, 2016, Appellants Stephen and Erika Lowry assert that the 
proposed project would create a nuisance by creating increased run off. Technical staff 
reviewed plans and made the finding that the depth of flooding in the flood zone should not 
detectably change as a result of the development because the footprint of the proposed 
residence is small compared to the area of flooding (see page 12 of the staff report). As 
required by FEMA, the Applicant has designed the foundation of the residence to be above 
the base flood elevation.  Further, a condition of the County’s approval requires the 
Applicant to provide more details on the drainage and grading plan before issuance of a 
building permit. In short, it does not appear that the facts would support an argument that the 
County approved project would result in a nuisance.  
 
4. Precedence 
 
As discussed starting on staff report page 13, staff does not believe that the locally-approved 
project would create an adverse precedent for future interpretations of the County’s LCP. In fact, 
this was a case specific evaluation of a proposed project at this site and under these 
circumstances, including the property’s relationship to the creek itself, and the facts surrounding 
its acquisition. For further clarity on this point, additional data is added to the staff report on 
page 13 as follows: 
 

Third, the locally approved project would not create an adverse precedent for future 
interpretations of the County’s LCP. While the proposed development was approved 
through a County takings analysis, this exception only applies to the new construction on 
this vacant lot and does not allow for new development on other vacant lots or the 
redevelopment of previously developed lots. Through Commission staff examination of 
property records, it is estimated that there are approximately 25 undeveloped parcels in 
the 100-year floodplain of Easkoot Creek. Eleven of these parcels are owned by public 
entities. Eight are owned by individuals who also own an adjacent developed parcel, 
where further development would likely not raise credible takings issues. Proposed new 
residential development on the remaining six parcels on vacant lots located within the 
100-year floodplain could only be approved in the future through takings analysis 
specific to the parcel determining if the property owner had investment-backed 
expectations based upon the information known at the time of purchase, and could only 
be approved if the development is designed to be safe from flood hazards and otherwise 
consistent with the LCP, as was the case here.  Fourth... 
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