
scollier
Text Box
Click here to goto original staff report















 
 

 

STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY  EDMUND G. BROWN JR., GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
CENTRAL COAST DISTRICT OFFICE 
725 FRONT STREET, SUITE 300 
SANTA CRUZ, CA 95060 
PHONE: (831) 427-4863 
FAX: (831) 427-4877 
WEB: WWW.COASTAL.CA.GOV  

 

W20a 
Filed: 10/22/2015 
Action Deadline: 5/22/2016 
Staff: Ryan Moroney - SC 
Staff Report: 4/29/2016 
Hearing Date: 5/11/2016 

STAFF REPORT: CDP HEARING 

Application Number: 3-15-0166  
 
Applicant: Santa Cruz Seaside Company  
 
Project Location:  San Lorenzo River Mouth Area at Main Beach in the City of Santa 

Cruz.  
 
Project Description: Follow-up approval for September 26-27, 2014 breaching of the 

San Lorenzo River performed under Emergency Coastal 
Development Permit (ECDP) G-3-14-0031; After-the-fact 
approval for: 1) July 8, 2014 unpermitted breaching of San 
Lorenzo River; 2) waterproofing upgrades performed on Santa 
Cruz Beach Boardwalk’s seawall.  

 
Staff Recommendation: Approval with Conditions. 

SUMMARY OF STAFF RECOMMENDATION 
Through this application, the Santa Cruz Seaside Company is seeking: 1) after-the-fact approval 
for the July 8, 2014 unpermitted breaching of San Lorenzo River; 2) a follow-up CDP for the 
September 27, 2014 emergency breaching of the San Lorenzo River (ECDP G-3-14-0031); and 
3) after-the-fact approval for waterproofing upgrades performed on the basement seawall of the 
Santa Cruz Beach Boardwalk.  
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The project site is located on private property owned by the Santa Cruz Seaside Company 
(Seaside Company) as well as within sovereign tidelands and submerged lands that have been 
transferred, in trust, from the State Lands Commission to the City of Santa Cruz. The mouth of 
the San Lorenzo River (River) is characterized by both natural and built features including San 
Lorenzo Point, a rock outcrop of the Purisima mudstone formation on the River’s eastern edge, 
and the Santa Cruz Main Beach to the south and west. The lagoon that forms seasonally is 
generally situated at the confluence of the San Lorenzo River and the Pacific Ocean and is 
constrained by the River levees, the historic Santa Cruz Boardwalk (Boardwalk) to the west, and 
San Lorenzo Point. Federally endangered and threatened species, including Coho salmon, 
steelhead and tidewater goby, occur or have the potential to occur within the San Lorenzo 
River’s lagoon. This seasonal lagoon formation causes flooding of the Seaside Company’s 
Boardwalk facility when the water surface elevation of the lagoon exceeds a certain level.  
 
The Coastal Act recognizes the need for flood control projects to protect public infrastructure 
and private property, but also acknowledges that such projects can, by their very nature, result in 
impacts to important coastal resources. Thus, in order to minimize such impacts, the Coastal Act 
requires that: 1) the most environmentally protective “feasible” option to protect existing 
development be employed, and 2) all feasible mitigation measures be incorporated into the 
project. Other sections of the Coastal Act reiterate the need for development to protect and 
enhance marine resources and habitat.  Subsequent to the breaching events at issue here, the 
Commission determined, through findings for CDP No. 3-15-0144 (City of Santa Cruz Interim 
Management Plan) that a seasonal head-driven culvert is expected to be the most 
environmentally protective, feasible option for preventing future localized flooding resulting 
from seasonal lagoon formation of the River.  
 
In this case, the Seaside Company mechanically breached the River’s lagoon on two separate 
occasions, one unpermitted, and one authorized by an emergency permit, causing impacts to 
sensitive coastal species. In order to mitigate the impacts of the breachings, Special Condition 1 
requires the Seaside Company to contribute $50,000 to implementation of a seasonal head-driven 
culvert to manage the River in a way to avoid future flooding impacts. The Applicant is in 
agreement with this condition. While there are a variety of potential mitigation options, Staff 
believes that this is the best long-term option for mitigating the impacts associated with the July 
and September 2014 breaching events because the head-driven culvert should ultimately 
eliminate the need for mechanized breaching of the River and the coastal resource impacts 
associated with such breaching events. Thus, as conditioned, the project can be found consistent 
with the Coastal Act policies cited above. 
  
Accordingly, Staff recommends that the Commission approve a CDP with conditions for the 
project. The motion to act on this recommendation is found on page 4 below.    
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I. MOTION AND RESOLUTION  

Staff recommends that the Commission, after public hearing, approve a coastal development 
permit for the proposed development. To implement this recommendation, staff recommends a 
YES vote on the following motion. Passage of this motion will result in approval of the CDP as 
conditioned and adoption of the following resolution and findings. The motion passes only by 
affirmative vote of a majority of the Commissioners present. 

Motion: I move that the Commission approve Coastal Development Permit Number 3-
15-0166 pursuant to the staff recommendation, and I recommend a yes vote.  

Resolution to Approve CDP: The Commission hereby approves Coastal Development 
Permit Number 3-15-0166 and adopts the findings set forth below on grounds that the 
development as conditioned will be in conformity with the policies of Chapter 3 of the 
Coastal Act. Approval of the permit complies with the California Environmental Quality 
Act because either 1) feasible mitigation measures and/or alternatives have been 
incorporated to substantially lessen any significant adverse effects of the development on 
the environment, or 2) there are no further feasible mitigation measures or alternatives 
that would substantially lessen any significant adverse impacts of the development on the 
environment. 

 
II. STANDARD CONDITIONS  
This permit is granted subject to the following standard conditions: 
 
1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not 

commence until a copy of the permit, signed by the Permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned 
to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years from the 
date on which the Commission voted on the application. Development shall be pursued in a 
diligent manner and completed in a reasonable period of time. Application for extension of 
the permit must be made prior to the expiration date. 

3. Interpretation. Any questions of intent of interpretation of any condition will be resolved by 
the Executive Director or the Commission. 

4. Assignment. The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, 
and it is the intention of the Commission and the Permittee to bind all future owners and 
possessors of the subject property to the terms and conditions. 
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III. SPECIAL CONDITIONS 

1. Coastal Resource Impact Mitigation. WITHIN SIXTY DAYS OF APPROVAL OF THIS 
CDP, the Santa Cruz Seaside Company shall submit evidence that it has provided a sum of 
$50,000 into an interest-bearing account held by the City of Santa Cruz, the purpose of which is 
to contribute to the cost of planning, designing, and implementing the “head-driven culvert” 
project authorized pursuant to CDP No. 3-15-0144. The entire fee and any accrued interest shall 
be used solely for the above-stated purpose, in consultation with the Executive Director, within 
one year of the fee being deposited into the City’s account. This deadline may be extended by the 
Executive Director for good cause. In addition, in the event the City is not able to use the 
mitigation fee for planning, designing and implementing the head driven culvert within the 
required timeframe (including any extension thereto), the funds may, subject to review and 
approval from the Executive Director, be used for other coastal resource mitigation action on the 
San Lorenzo River, including, but not limited to, tidewater goby monitoring and/or enhancement, 
water quality improvements, etc., however in no event may the funding be used for any 
breaching event(s). 
 
2. Liability for Costs and Attorneys’ Fees. The Permittee shall reimburse the Coastal 
Commission in full for all Coastal Commission costs and attorneys’ fees (including but not 
limited to such costs/fees that are: (1) charged by the Office of the Attorney General; and/or (2) 
required by a court) that the Coastal Commission incurs in connection with the defense of any 
action brought by a party other than the Permittee against the Coastal Commission, its officers, 
employees, agents, successors and assigns challenging the approval or issuance of this permit. 
The Permittee shall reimburse the Coastal Commission within 60 days of being informed by the 
Executive Director of the amount of such costs/fees. The Coastal Commission retains complete 
authority to conduct and direct the defense of any such action against the Coastal Commission. 
 

IV. FINDINGS AND DECLARATIONS 

A. PROJECT LOCATION 
Project Location 
The project site is located on Santa Cruz’s Main Beach near the mouth of the San Lorenzo River 
(River) and seaward of the Santa Cruz Beach Boardwalk (Boardwalk), which is owned by the 
Santa Cruz Seaside Company (Seaside Company). The project site is located on Seaside 
Company property as well as within sovereign tidelands and submerged lands that have been 
transferred, in trust, from the State Lands Commission to the City of Santa Cruz. The mouth of 
the River is characterized by both natural and built features including San Lorenzo Point, which 
is a rock outcrop of the Purisima mudstone formation on the River’s eastern/downcoast edge, 
and the Santa Cruz Main Beach to the west (upcoast). The lagoon that forms seasonally is 
generally situated at the confluence of the River and the Pacific Ocean and is constrained by 
river levees, the historic Boardwalk to the west, and San Lorenzo Point. See Exhibit 1 for a 
project location map; see Exhibit 2 for photos of the site.    
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B. PROJECT BACKGROUND 
The San Lorenzo River and its Lagoon System 
The San Lorenzo River drains an approximately 137‐square-mile watershed into the Pacific 
Ocean at the north end of the Monterey Bay. The City of Santa Cruz is located adjacent to the 
lower three miles of the River and encompasses much of the River’s historic floodplain. The 
County of Santa Cruz has jurisdictional authority of the area of the watershed beyond City limits. 
In the late 1950’s, the Army Corps of Engineers (ACOE) constructed a flood control project 
along the San Lorenzo River, creating a flood control channel and associated levees along the 
lower 2.5 miles of River located seaward of Highway 1. In 1994, the ACOE approved the San 
Lorenzo River Flood Control and Environmental Restoration Project, which was completed in 
2003. That project raised the height of the levees, replaced storm drains, and revegetated the 
outer levee slopes with native riparian species.  
 
A seasonal lagoon forms at the mouth of the San Lorenzo River each summer and fall, which is 
typical of many coastal watersheds in California. The sandbar that forms the downstream side of 
the lagoon evolves seasonally in response to coastal processes of waves, wave run-up, tides and 
sand supply. All of these processes vary seasonally and can affect the lagoon’s water level. The 
lagoon receives both freshwater river flows and saltwater from oceanic tides and wave 
overtopping. This exchange of flows with the ocean is controlled by the shape and depth of the 
River mouth, which is primarily formed by wave action and tidal scour. 
 
Federally endangered Central California Coast Evolutionarily Significant Unit Coho salmon 
(Oncorhynchus kisutch) and federally threatened Central California Coast Distinct Population 
Segment steelhead (Oncorhynchus mykiss) occur, or have the potential to occur, within the San 
Lorenzo River’s lagoon. Additionally, designated critical habitat for both of these listed species 
occurs within the project area. The site also supports Essential Fish Habitat (EFH) for various 
life stages of fish managed under the Pacific Coast Groundfish Fishery Management Plan (FMP), 
Coastal Pelagic Species FMP, and the Pacific Coast Salmon FMP. The tidewater goby 
(Eucyclogobius newberryi), which is a federally listed endangered species and is state listed as a 
species of special concern, is also known to inhabit the lagoon. According to the National Marine 
Fisheries Service (NMFS), in order to protect all of the above-mentioned species, the lagoon 
should be managed at a Water Surface Elevation of at least 5 feet NGVD291 as measured at the 
train trestle bridge gauge just inland and upriver from the Boardwalk, but higher elevations (i.e. 
increased depth) would have the beneficial effect of increasing the extent and quality of 
steelhead rearing habitat. 
 
 

                                                 
1 National Geodetic Vertical Datum of 1929 (NGVD29 or NGVD) is a vertical control datum. It was established 
throughout the United States in 1929 through a general adjustment and is used to establish vertical control for survey 
purposes. NGVD29 was generally equivalent in 1929 to mean sea level (MSL) but as sea level has changed MSL 
and NGVD29 have become slightly different. Due to a more recent general adjustment, the North American Vertical 
Datum of 1988 (NAVD88) has replaced NGVD29 as a vertical control and it is gradually being incorporated into 
land surveys. In the Monterey Bay area, NGVD29 is still used commonly by many communities, and the trestle 
bridge gauge is based on NGVD29. 
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Impacts Arising from Lagoon Formation 
As discussed in more detail in the findings of coastal development permit (CDP) 3-15-0144 (San 
Lorenzo River Interim Management Program, City of Santa Cruz, approved by the Commission 
on July 8, 2015), seasonal lagoon formation near the mouth of the San Lorenzo River regularly 
results in documented flooding of public and private infrastructure and properties in the 
immediate vicinity of the lower River and in downtown Santa Cruz. The Boardwalk and its 
associated facilities and infrastructure are particularly affected by such flooding due to their 
location in direct proximity to the lagoon. See Exhibit 4 for photographs of flooded 
infrastructure.  
 
2012 Emergency Permit 
In March 2012, following late season heavy rains, the San Lorenzo River deflected upcoast to 
the west and threatened to flood the Boardwalk’s basement and other Boardwalk facilities. 
Commission staff issued ECDP 3‐12‐009‐G,2 authorizing the Seaside Company to conduct 
berming of the river to divert the flow of the San Lorenzo River to prevent flooding of the 
Boardwalk’s facilities. The emergency work entailed creating a channel to direct the River to the 
sea through two berms to avoid/minimize damage to existing Boardwalk facilities. Condition 5 
of that ECDP encouraged the Seaside Company to “provide a comprehensive response to the 
issue of San Lorenzo River flooding and its relation to the Boardwalk and Santa Cruz Main 
Beach management in a manner that is most protective of the beach area, San Lorenzo River 
resources, and public recreational access, including through application of the least 
environmentally damaging alternatives for addressing flood risks and allowing the River/lagoon 
system to operate as naturally as possible without artificial manipulation.”   
 
The ACOE Regional Permit authorizing the 2012 emergency work (File Number 2012-00092S) 
further required that the City of Santa Cruz, the Seaside Company, ACOE and NMFS to enter 
into a Memorandum of Agreement (MOA) outlining a schedule with milestones for the 
completion of an application to include an interim management plan for flood control and a long-
term proposal for flood control that precludes mechanical sandbar management. The result of 
these efforts was the San Lorenzo River Interim Management Program (CDP 3-15-0144, 
discussed further below).  
 
July 2014 Unauthorized Breach 
In June of 2014, the Seaside Company contacted the California Natural Resources Agency and 
the California Department of Fish and Wildlife (CDFW) to discuss breaching the River’s lagoon 
due to increasing water levels and attendant flooding of the Boardwalk’s basement and other 
infrastructure. CDFW attempted to quickly develop protocols designed to limit breaching 
impacts to sensitive fish and wildlife resources. However, the Seaside Company did not seek 

                                                 
2 Emergency CDP (ECDP) 3-12-009-G authorized emergency development to redirect flow of the San Lorenzo 
River away from the Santa Cruz Beach Boardwalk (Boardwalk) structure and out to the Pacific Ocean. Specifically 
approximately 1,500 cubic yards of beach sand was used to construct an approximately 400-foot-long berm to 
protect the Boardwalk structure and seawall, and another 3,000 cubic yards of beach sand was used to excavate a 
trench and construct a second, approximately 500- foot-long berm to redirect the river out to the ocean. CDP 3-12-
020-W authorizes this emergency development. 
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other relevant authorizations from the ACOE, the National Oceanic and Atmospheric 
Administration (NOAA), U.S. Fish and Wildlife Services (USFWS), the Regional Water Quality 
Control Board (RWQCB), or the Commission that were required prior to breaching of the 
lagoon. Without such authorizations, on or about July 8, 2014, the Seaside Company breached 
the River using two low-ground-pressure mini-excavators owned by the Seaside Company and 
operated by trained personnel from the Seaside Company’s Maintenance Department. 
Excavation began at the ocean side of the sandbar and continued back toward the lagoon with the 
intent of closing the breach once the water surface elevation (WSE) reached 5 feet as measured 
at the trestle bridge gauge. However, the breach became uncontrollable, and Seaside Company 
personnel were not able to close the breach, which resulted in the lagoon draining to a level well 
below the target 5-foot3 WSE. 
 
In response to this event, the Commission opened Violation Case No. V-3-14-0110 for 
unpermitted breaching of the San Lorenzo River Lagoon and sent a Notice of Violation Letter to 
the Seaside Company on August 20, 2014. (See Exhibit 5). That letter identified Commission 
staff’s serious concerns about the potential impacts resulting from the unpermitted breaching of 
the lagoon, including but not limited to “the potential impact on steelhead trout, Coho salmon, 
tidewater goby and other wildlife in the shallow portions of the closed San Lorenzo River 
Lagoon and Main Beach” due to draining of the lagoon below 5-feet NGVD29. 
 
In addition, in August of 2015, NOAA assessed a civil monetary penalty of $7,000 against the 
Seaside Company for violation of the Endangered Species Act (ESA). Specifically, NOAA 
found that Seaside Company breached the sandbar at the San Lorenzo River “in a manner that 
harmed or killed one or more Central California Coast Distinct Population Segment steelhead 
(Oncorhynchus mykiss, "CCC steelhead"), a species of steelhead that is listed as a threatened 
species under the ESA. Breaching the sandbar caused the rapid dewatering of the San Lorenzo 
River lagoon, resulting in significant modification or degradation to CCC steelhead habitat in the 
lagoon, which actually killed or injured one or more CCC steelhead by significantly impairing 
their essential behavioral patterns including spawning, rearing, migrating, feeding and 
sheltering.” (See Exhibit 6.)  
 
September 2014 Emergency Permit 
After the unauthorized July 2014 breaching event, the sandbar and the associated lagoon 
reformed naturally over time, leading to a rise in the lagoon water levels. On September 26 and 
27, 2014, the Seaside Company conducted a controlled breach of the lagoon (authorized under 
ECDP G-3-14-0031) to prevent Boardwalk basement flooding. The goal was to lower lagoon 
water levels from 7 to 5 feet NGVD29 through a managed channel to prevent a breach that 
would rapidly dewater the lagoon. On both days, a channel was excavated at the far eastern end 
of Main Beach near the trestle bridge. The channel was approximately 10 feet in width and 750 
feet in length at its initial cut. The orientation of the channel was roughly southwest and directed 
approximately toward the mid‐point of the upcoast Santa Cruz Municipal Wharf. The channel 
was opened on an incoming tide. At the end of both days, the channel was mechanically closed 
by filling it with sand to prevent further drainage and scouring of the channel. The volume of 
                                                 
3 The level to which the lagoon drained is unknown. 



3-15-0166 (Seaside Company SLR Breaching and Seawall Waterproofing)   

9 

sand needed to close the channel at the end of each day was estimated between 1,000 and 1,200 
cubic yards. Biological monitors were present during all breaching activities, and before-and-
after water quality conditions were also documented for this breaching event. According to the 
City’s biologist, a total of 90 tidewater gobies were found stranded, 86 of which were released 
alive into deeper River waters, and four of which died before they could be returned to the River. 
Thus, this breaching event resulted in four documented mortalities of tidewater goby, a federally-
listed endangered species.  
 
The San Lorenzo River Interim Management Program 
Following these events, the City of Santa Cruz convened a series of meetings with Federal and 
State natural resource agencies to develop a framework for an integrated river mouth 
management program for the San Lorenzo River based on existing conditions, established 
objectives, and a timeframe for implementation. Meetings were held in the fall of 2014 to review 
existing site conditions and coastal process findings, to discuss management alternatives and the 
preferred set of management activities so as to avoid the need for future emergency breaches, 
and to develop a more comprehensive, proactive river mouth management program. The City 
and its consultants thereafter developed the proposed “San Lorenzo River Interim Management 
Program” (IMP) following review of existing data on water quality, stream flow, biological 
resources, and fisheries of the San Lorenzo River Lagoon. Working with Federal and State 
resource agencies, including Commission staff, the IMP process sought to develop a preferred 
management program for the River that balances the need for protection of natural resources 
with the need to protect existing development from flooding impacts. The City’s “head-driven” 
culvert management option was the culmination of those efforts and was authorized by CDP 3-
15-0144. The culvert will be composed of a series of three 4‐foot diameter standpipes (risers) 
that will be partially buried in the lagoon adjacent to San Lorenzo Point. These risers will be 
connected to a horizontal culvert buried under the beach and will connect the lagoon to the 
Pacific Ocean with a duck-bill outlet. Lagoon water would seep into the porous bottoms of the 
risers, feeding flows into the horizontal culvert. Outflows through the culvert would be driven by 
the head difference between the closed lagoon and the ocean. The overall intent of the IMP is to 
provide time to finalize, fund, and implement the culvert, and then test its effectiveness as the 
environmentally preferred long-term strategy, while in the meantime allowing mechanical 
breaching of the lagoon system as necessary to avoid flooding impacts until the culvert is in 
place. At this time, the City does not have all the necessary funding to implement the head-
driven culvert project. 

C. PROJECT DESCRIPTION 
The Applicant is seeking: 1) after-the-fact approval for the July 8, 2014 unpermitted breaching of 
the River (as discussed in detail above); 2) follow-up authorization of the September 26-27, 2014 
breaching of the River performed pursuant to ECDP G-3-14-0031 (as discussed in detail above); 
and 3) after-the-fact approval for waterproofing upgrades performed on the Boardwalk’s 
basement seawall (discussed directly below). 
 
In February and March of 2015, without seeking appropriate authorization from the Commission, 
the Seaside Company waterproofed 640 linear feet of the Boardwalk’s seawall (i.e. the portion of 
the seawall located closest to the River, which protects the Boardwalk’s basement) with 
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approximately 5,000 square feet of waterproofing materials. In preparation for this work, the 
Seaside Company excavated a temporary trench in the sand, approximately three feet deep by 
four feet wide, using one mini-excavator, one loader and hand excavation. Paraseal membrane 
with aluminum termination bars were mechanically fastened to seams in the basement seawall, 
reinforcement fabric was installed, and the fabric was set into elastomeric4 sealant. The joints 
were then covered with a waterproof membrane, and then two coats of a waterproof membrane 
were placed over the entire 640 linear feet of Boardwalk seawall located closest to the River.   
 
According to the Seaside Company, all phases of the waterproofing project were completed 
using best management practices in accordance with the City of Santa Cruz’s Commission-
approved Beach Management Plan (CDP 3-11-027, as amended), and Seaside Company further 
states that during construction, the beach was kept as clean and orderly as possible. After 
installation of the waterproofing material was completed, the Seaside Company used its beach 
cleaner to sift and remove any construction debris from the sand and disposed of this material at 
an appropriate landfill, and the beach was restored to its original condition upon completion of 
the project.  
 
See Exhibit 3 for project plans. 

D. STANDARD OF REVIEW 
The project is located on tidelands, submerged lands, and public trust lands within the 
Commission’s adopted original jurisdiction boundary. Thus, the standard of review for the 
proposed project is the Chapter 3 policies of the Coastal Act.   

E. FLOOD CONTROL AND MARINE RESOURCES 
Relevant Policies 

Section 30236 of the Coastal Act governs water supply and flood control:  

Channelizations, dams, or other substantial alterations of rivers and streams shall 
incorporate the best mitigation measures feasible, and be limited to (l) necessary water 
supply projects, (2) flood control projects where no other method for protecting existing 
structures in the flood plain is feasible and where such protection is necessary for public 
safety or to protect existing development, or (3) developments where the primary function is 
the improvement of fish and wildlife habitat.  

Thus, the Coastal Act recognizes the need for flood control projects to protect public 
infrastructure and private property, but also acknowledges that such projects can by their very 
nature result in impacts to important coastal resources. Thus, in order to minimize such impacts, 
the Coastal Act requires: 1) implementation of the most environmentally-protective “feasible” 

                                                 
4 Elastomeric is defined as “an elastic substance occurring naturally, such as natural rubber, or produced 
synthetically, such as butyl rubber or neoprene.”  
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option to protect existing development, and 2) incorporation of the best feasible mitigation 
measures. 

In addition, other sections of the Coastal Act reiterate the need for development to protect and 
enhance marine resources and habitat.  
 
Section 30230 of the Coastal Act states: 
 

Marine resources shall be maintained, enhanced, and where feasible, restored. Special 
protection shall be given to areas and species of special biological or economic significance. 
Uses of the marine environment shall be carried out in a manner that will sustain the 
biological productivity of coastal waters and that will maintain healthy populations of all 
species of marine organisms adequate for long-term commercial, recreational, scientific, and 
educational purposes. 

 
In addition, Section 30231 of the Coastal Act states: 
 

The biological productivity and the quality of coastal waters, streams, wetlands, estuaries, 
and lakes appropriate to maintain optimum populations of marine organisms and for the 
protection of human health shall be maintained and, where feasible, restored through, 
among other means, minimizing adverse effects of waste water discharges and entrainment, 
controlling runoff, preventing depletion of ground water supplies and substantial 
interference with surface water flow, encouraging waste water reclamation, maintaining 
natural vegetation buffer areas that protect riparian habitats, and minimizing alteration of 
natural streams. 

 
Finally, Section 30240 of the Coastal Act governs development in environmentally sensitive 
habitat areas, and in parks and recreation areas adjacent to ESHA, such as the Main Beach and 
the Boardwalk: 
 

(a) Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on those resources shall be allowed 
within those areas. 

 
(b) Development in areas adjacent to environmentally sensitive habitat areas and parks and 
recreation areas shall be sited and designed to prevent impacts which would significantly 
degrade those areas, and shall be compatible with the continuance of those habitat and 
recreation areas. 

 
Analysis 
As discussed above, seasonal lagoon formation at the mouth of the San Lorenzo River has 
resulted in documented flooding of private infrastructure at the Seaside Company’s Boardwalk. 
See Exhibit 4. At the same time, the San Lorenzo River Lagoon provides important and critical 
habitat for anadromous, marine and freshwater fish species and waterfowl, including special 
status species such as tidewater goby (Eucyclogobius newberryi), Central California Coastal 
steelhead (Oncorhynchus mykiss), Central California Coastal coho salmon (Oncorhynchus 
kisutch). Indeed, lagoon habitat has been shown to be very important for rearing juvenile 
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steelhead. In unaltered natural systems, these “closed” lagoons provide a highly productive 
environment for rearing juvenile steelhead due to their predominantly freshwater condition with 
cooler temperatures, high food production, and provision of cover from predators.  
 
In addition, it is important for the lagoon to maintain adequate depth in order to provide habitat 
for the protected species identified above. According to a letter from CDFW to the City of Santa 
Cruz, a lagoon water surface elevation of 5 feet NGVD29 at the trestle bridge gauge is the 
minimum depth required to protect special status fish species: 
 

… CDFW advised the City that in order to reduce impacts to special-status fish 
species, the 5.0-foot was the point at which no further reductions to WSE should 
occur. CDFW also indicated that temporary channel outlets should be 
constructed of dimensions in a manner to reduce the probability of uncontrollable 
lagoon draining events. Furthermore, an emergency permit issued by another 
agency for emergency mechanical breaching of the San Lorenzo River lagoon in 
September 2014 also addressed these concerns and included several special 
conditions, including one to ensure that the lagoon did not dewater below five 
feet. Therefore, as previously discussed with the City, CDFW recommends that 
the proposed Project, as part of the three-year management plan, specifies that 
the channel will be excavated at an angle from the shallowest part of the lagoon 
and face the appropriate wave-action direction to aid in re-closure, and will be at 
a minimum width of 10 feet, maximum depth of 2 feet, and length of 250-1,000 
feet to minimize slope and outflow velocity and reduce the rate of lagoon 
drainage and risk of channel scour. Additionally, CDFW recommends the Project 
specify that channel excavation will retain a lagoon WSE of 5.0 feet as measured 
at the train trestle bridge staff gage. (See Exhibit 7).  

 
Similar concerns were raised by NMFS in its comments on this project’s environmental 
document: 
 

Due to serious concerns regarding the quality and quantity of steelhead rearing 
habitat in the San Lorenzo River Lagoon, NMFS recommends the City manage 
the lagoon at a water surface elevation (WSE) of at least five feet (ft) NGVD29. 
(See Exhibit 8; emphasis added).  

 
July 8, 2014 Unauthorized Breaching Event 
According to the Applicant, the July 8, 2014 unauthorized breaching event was performed in 
accordance with protocols developed by CDFW. (See Exhibit 5 at page 7.) However, before the 
breaching event, the Applicant did not consult with or receive appropriate authorization from 
other regulatory agencies with jurisdiction over the River and its natural resources, including the 
ACOE, NOAA, NMFS, USFWS, RWQCB, or the Commission. Therefore, as required by 
Coastal Act Section 30236, this portion of the current project was not appropriately analyzed and 
conditioned to ensure that it was designed and implemented in the most environmentally 
protective manner, and it is clear that not all appropriate mitigation measures were incorporated 
and implemented to ensure appropriate protections for coastal and other natural resources, 
including those protocols that have been required for subsequent breaches. Specifically, the 
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methodology used in this breaching event was not designed by a person with experience in 
coastal engineering, breaching protocols, or mitigation measures that are typically put in place to 
protect sensitive fish species, such as 1) using a shallow part of the lagoon (~2 feet deep) as a sill 
to reduce the likelihood of head cutting5  and scour up to the thalweg6 in order to reduce the 
possibility of completely draining the lagoon; 2) establishing a sand track “peninsula” near the 
outlet opening on the beach side to control the direction of flow and head cutting; 3) maintaining 
sand piles adjacent to the inlet to provide the ability to immediately control head cutting; 4) 
avoiding construction activities in the wetted areas of the lagoon; 5) implementing fish surveys 
prior to installation of the temporary outlet channel or head driven culvert, and; 6) collecting any 
tidewater gobies or other fish species found on the dewatered sandbars or in the outlet channel, 
and releasing them in a safe location. Such measures were not implemented in the July 8, 2014 
unauthorized breaching event. As a result, the Applicant lost control of the breach and was not 
able to close the lagoon mouth at the designated 5-foot mark on the trestle bridge gauge. Instead, 
the lagoon rapidly dewatered and fell to a level far lower than the designated 5-foot mark. As 
explained by the natural resource agency experts, lowering the lagoon below the 5-foot mark 
likely resulted in significant impacts to special status fish species. 
  
It should be noted that for the authorized September 2014 breaching event, the appropriate 
regulatory agencies were consulted and numerous additional avoidance and mitigation measures 
were incorporated into that breaching event, including the requirement to place four fisheries 
biologists at various locations along the River to observe potential impacts to special status 
species, which reduced the known take of special status tidewater gobies from 90 strandings to 
only four mortalities, as discussed above and immediately below. As stated above, however, the 
Applicant did not implement appropriate breaching protocols and mitigation measures for the 
unauthorized July 8, 2014 breaching event, inconsistent with the requirements of Coastal Act 
Section 30236. Given the lack of appropriate protocols and mitigation measures, the Applicant 
lost control of this unauthorized breaching event and the lagoon became dewatered, likely 
resulting in the loss of a multitude of tidewater goby7 and at least one or more CCC steelhead. 
Thus, the July 8, 2014 unauthorized breaching event had significant impacts to at least one fish 
species of special biological significance (and possibly more), inconsistent with Coastal Act 
Section 30230, and did not maintain the biological productivity of the River, inconsistent with 
Coastal Act Section 30231.  
 
September 26-27, 2014 Emergency Breaching Event 
In contrast to the July 8, 2014 breaching event, the Applicant did consult with all appropriate 
regulatory agencies and obtained the required permitting (of particular relevance here, ECDP G-
3-14-0031) for the emergency breaching events of the River lagoon, which were performed on 
September 26, and 27, 2014. Specifically, ECDP G-3-14-0031 required that the project be 
                                                 
5 “Head cut” in stream geomorphology is an erosional feature of some intermittent and perennial streams where an 
abrupt vertical drop in the stream bed occurs. 

6 “Thalweg” is a line connecting the lowest points of successive cross-sections along the course of a valley or river. 

7 This likelihood is based on the 90 observed strandings of tidewater gobies in the permitted and controlled 
September 2014 breaching events, which took place only two-and-a-half months after the unpermitted July 2014 
breaching event. 
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implemented in a manner to ensure a controlled draw-down of the water surface elevation, and 
also required that various mitigation measures, including those identified by other agencies, be 
incorporated into the project. As a result, the breaching event was designed in an appropriate 
manner allowing for a controlled draw-down to the 5-foot elevation at the trestle bridge gauge, at 
which time the lagoon breach was closed. In addition, because the ACOE authorization required 
the presence of four fisheries biologists placed at various locations along the River during the 
breaching activities, there was sufficient trained personnel present to document 90 tidewater 
goby strandings which occurred as a result of the breaching events and take appropriate measures 
to prevent the mortality of 86 out of the 90 stranded fish by moving those fish to deeper River 
water. That said, the project nevertheless resulted in the documented take of four tidewater 
gobies. Thus, even with the protocols established pursuant to the Commission’s ECDP and the 
other resource agencies’ authorizations, the September 26 to 27, 2014 breaching event impacted 
fish species of special biological significance and did not appropriately maintain the biological 
productivity of the River, events which if they had not been otherwise authorized by ECDP 
procedures, would be deemed inconsistent with Coastal Act Sections 30230 and 30231, 
respectively.  Mitigation for these impacts is therefore necessary to bring the project into 
compliance with Coastal Act Sections 30230, 30231, and 30236. 
 
Furthermore, Coastal Act Section 30236 allows alterations of rivers for flood control projects 
where: no other method for protecting existing structures in the flood plain is feasible; such 
protection is necessary for public safety or to protect existing development; and the best feasible 
mitigation measures are incorporated into the project. Although ECDP G-3-14-0031 authorized 
controlled breaching events to deal with the San Lorenzo River lagoon flooding, subsequent 
analysis of the lagoon system by the City of Santa Cruz and regulatory agencies has identified an 
even more environmentally-protective option for avoiding flooding impacts associated with 
seasonal lagoon formation: the seasonal, head-driven culvert design that was approved by the 
Commission for implementation by the City under CDP 3-15-0144. This fact is relevant because 
ECDP 3‐12‐009‐G (which authorized the Seaside Company to breach the lagoon in March 2012 
to divert the flow of the San Lorenzo River to prevent flooding of the Boardwalk’s facilities – 
see “Project Background” section above) included Condition 5, which directed the Seaside 
Company to provide a comprehensive response to the issue of San Lorenzo River flooding and 
its relation to the Boardwalk and Main Beach management. Such a comprehensive response was 
to be done in a manner that is most protective of the beach area, San Lorenzo River resources, 
and public recreational access, including through application of the least environmentally 
damaging alternative for addressing flood risks and allowing the River/lagoon system to operate 
as naturally as possible without artificial manipulation.8 Although Condition 5 of ECDP 3-12-
009-G provided Seaside Company two years (until March 2014) to identify a comprehensive 
response to San Lorenzo River flooding and Boardwalk and Main Beach Management, a 
comprehensive response was not identified in this timeframe. Instead, subsequent to the 
timeframe required to identify a comprehensive response, ECDP G-3-14-0031 was issued for 
controlled breaching events – the approach that has historically been used to deal with San 

                                                 
8 Similarly, the ACOE authorization in 2012 for emergency work (File Number 2012-00092S) required the City of 
Santa Cruz, the Seaside Company, ACOE and NMFS to enter into a Memorandum of Agreement (MOA) outlining a 
schedule with milestones for the completion of an application to include an interim management for flood control 
and a long-term proposal for flood control that precludes mechanical sandbar management.   
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Lorenzo River lagoon flooding at the Boardwalk and Main Beach. However, the 
environmentally-superior head-driven culvert design identified and approved under CDP 3-15-
0144 is the appropriate way to address future flooding hazards in a manner consistent with 
Coastal Act Section 30236. 
 
Mitigation for Fish Impacts 
There are various options that will help to mitigate for the impacts to sensitive fish species due to 
the unpermitted July 2014 breaching event and the September 2014 breaching events (previously 
authorized by ECDP G-3-14-0031 and now the subject, in part, of this follow-up CDP), and thus 
ensure that those projects’ impacts are appropriately mitigated as required by Coastal Act 
Sections 30230, 30231, and 30236.  One such option would be for the Seaside Company to 
implement a tidewater goby monitoring and enhancement plan consistent with the USFWS 
“Tidewater Goby Recovery Plan” designed to offset the impacts associated with the breaches, 
which outlines four recovery action tasks: 1) monitor, protect, and enhance current habitat 
conditions for extant populations; 2) conduct research to acquire additional information needed 
for management; 3) restore degraded habitats to suitable conditions and reintroduce or introduce 
tidewater gobies to those habitats; and 4) develop and implement an information and education 
program. These tasks could be performed at the local level for the San Lorenzo River tidewater 
goby population. A second option would be for the Seaside Company to provide tidewater goby 
and CCC steelhead habitat improvements in the San Lorenzo River, such as installing several 
PVC pipes into the sides of the creek banks to serve as potential spawning grounds for steelhead 
and as refugia for gobies from swift moving water, adding woody debris in such a way that it 
would create some still pools or provide nearby marsh habitat improvements. As a third option, 
the Seaside Company could implement water quality improvements for the San Lorenzo River, 
such as installation of pollution control best management practices for runoff entering the River 
and lagoon system, which would benefit tidewater gobies, CCC steelhead, and other species. 

However, given that the Boardwalk is located directly adjacent to the River mouth and, as such, 
flooding of the Boardwalk’s basement and other infrastructure due to lagoon formation will 
likely continue to occur over time, the most appropriate option to mitigate for impacts relating to 
the breaching events  is for the Seaside Company to contribute to the cost of implementing the 
City’s San Lorenzo River Interim Management Program (IMP) for lagoon management as 
authorized under CDP 3-15-0144 (discussed above). Such funding would be used specifically for 
the approved (but not yet implemented) head-driven culvert, which is designed to maintain an 
appropriate water surface elevation for the River that eliminates flooding impacts without the 
need for mechanized breaching, while doing so in a controlled manner that protects sensitive fish 
species. Therefore, funding of the IMP/culvert will ensure that Seaside Company’s future flood 
control efforts for seasonal River lagoon formation are consistent with Coastal Act Sections 
30230 (protection of marine resources) and 30231 (maintenance of biological productivity and 
water quality). Funding of the IMP/culvert is the best long-term option for mitigating the impacts 
associated with the aforementioned breaching events because it should ultimately eliminate the 
need for mechanized breaching of the River and the coastal resource impacts associated with 
such breaching events, thus ensuring consistency with Coastal Act Section 30236 (necessary 
flood control projects with best mitigation measures feasible) and facilitating the Seaside 
Company’s long-overdue condition compliance with Condition 5 of ECDP 3-12-009-G 
(identification of comprehensive response to River lagoon flooding). Finally, the Seaside 
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Company has expressed its willingness to pursue this option because it represents a proactive 
solution in avoiding future breaches and future resource impacts associated with abating flooding 
of Seaside Company infrastructure. Thus, the appropriate mitigation in this case is for the 
Seaside Company to monetarily contribute to the City’s IMP for the ultimate purpose of building 
the head-driven culvert.  
 
Determining the appropriate dollar amount that the Seaside Company should contribute to help 
implement the IMP to address, in rough proportionality, the resource impacts associated with the 
aforementioned breaching events is not a straight-forward proposition. Indeed, natural resource 
agencies have struggled for decades in trying to place a value on “natural resource damages.”9 
One possible measure would be to identify the number of tidewater goby “taken” (as defined 
under the federal ESA) in each event and then place a value on each individual. However, this 
approach may be inadvisable since the Commission does not actually implement the ESA. Even 
as a practical matter, this exercise would be difficult, given that the July 2014 breaching event 
did not include biological monitors and thus it is not precisely known how many tidewater 
gobies were impacted by the breaching event (whether arising to the level of “take” or not for 
purposes of the ESA). Since 90 tidewater gobies were stranded and four died after the September 
2014 breaching events (breaching events that were heavily monitored by fishery biologists and 
subject to extensive agency protocols), the Commission could reasonably assume that 
approximately 90 tidewater gobies were stranded and that some amount of tidewater gobies 
greater than zero died in the July 2014 breaching event. Furthermore, the Commission could also 
reasonably assume that more than 90 tidewater gobies were stranded and more than four gobies 
died in the July 2014 breaching event given the rapid dewatering of the lagoon well below the 5-
foot target water surface elevation (without the benefit of extensive monitoring and protective 
protocols). However, given that the July 2014 breaching event was undertaken without the 
benefit of any monitoring, it is difficult to determine the exact number of individual tidewater 
gobies that were stranded and died during that event. It is even more difficult to determine a 
value on each individual. There does not appear to be any scientific-based determination 
establishing the value of an individual tidewater goby. That said, one potential proxy would be to 
use the penalty provision of the Endangered Species Act. However, as previously mentioned, the 
Commission does not enforce the ESA, and thus the monetary values associated with it do not 
necessarily correspond with interests protected by the Coastal Act.  
 
Another potential way of valuing the impacts would be the cost to provide suitable replacement 
habitat. The following table shows San Lorenzo River lagoon area and volume at various stages 
as determined by Environmental Science Associates (2015) and Waterways Inc.  (“San Lorenzo 
River Stage Storage Curve and Long Profile,” October 31, 2014):  
 
 
 
 
 
 
                                                 
9 See, e.g. Natural Resource Damage Assessment: The Role of Resource Restoration, Mazzotta et al, 34 Nat. 
Resources J. 153 (1994).  
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Water Surface Elevation 
(WSE) (NGVD29) 

Lagoon Volume (acre-ft) Lagoon Surface Area (acres) 

1.0 61  
2.0 89  
3.0 119 31 
4.0 151 34 
5.0 186 38 
6.0 223 41 
7.0 262 45 
 
Thus, the difference between a WSE of 5.0 versus 3.0 translates to potentially seven acres (38 
acres vs. 31 acres, respectively) and 67 acre-feet (186 acre-feet vs. 119 acre-feet) of tidewater 
goby habitat that is dewatered as the Lagoon is drawn down from 5 feet of the trestle gauge to 3 
feet. The cost for obtaining seven acres of coastal property and restoring it for goby habitat 
would be upwards of hundreds of thousands of dollars. Moreover, using this measure fails to 
take into consideration the fact that the lost acreage is often quickly restored as the lagoon 
reforms.  
 
Another way to analyze an appropriate mitigation fee would be to look at what the Seaside 
Company saved in actual costs by virtue of avoiding the permitting process for the unauthorized 
July 2014 breaching event. According to the City and the Seaside Company, the average cost of 
a mechanized breach event, using all of the regulatory required protocols, amounts to 
approximately $25,000 to $30,000. The costs for the unauthorized July 2014 breaching event 
were substantially less than this because the regulatory protocols were not procured as “a cost of 
doing business.” Thus the Seaside Company benefitted economically from the unauthorized July 
2014 breaching event because the bulk of the work appears to have been performed by 
maintenance staff.    
 
However, the above calculation to determining the appropriate mitigation fee does not 
adequately take into consideration the proportional amount of mitigation that would be required 
for a future River breaching event, which Seaside Company can be expected to pursue in the 
event that Seaside Company does not contribute towards the development of the head-driven 
culvert. One way to calculate this amount would be to consider the anticipated costs of business 
in securing all necessary regulatory entitlements and protocols for undertaking the same work in 
the future (i.e., controlled breaching event) and assuming similar resource impacts (e.g., 90 
strand gobies, four dead gobies). As stated above, the average cost of a mechanized breach event, 
assuming all necessary regulatory protocols, is between $25,000 and $30,000. Therefore, an 
appropriate mitigation fee for the development proposed under this coastal development permit 
application should adequately account for mitigation required for the July unpermitted breaching 
events ($25,000 to $30,000) and the mitigation (here, the cost of securing necessary regulatory 
entitlements and protocols) required for a future River breaching event ($25,000 to $30,000), 
which Seaside Company can be expected to pursue in the absence of developing the head-driven 
culvert. Therefore, an appropriate, all-encompassing, but conservative, mitigation fee estimate 
would be $50,000. 
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Finally, another way to approach this problem is to examine what it would cost to implement an 
appropriate medium- to long-term solution to avoid future mechanized breaching events, as was 
envisioned by the 2012 permit conditions imposed by the Commission and the ACOE on the 
Seaside Company. In this case, the City has estimated the cost of the culvert to be $350,000 for 
materials, installation and demobilization, not including the cost of design, maintenance, and 
monitoring, which are estimated at $150,000. (See City letter in Exhibit 11). However, imposing 
the entire cost of this effort on the Seaside Company would appear to be disproportionate given 
that the lagoon flooding also affects City (and therefore public) infrastructure, such as sidewalks 
and roads.    
 
Considering the above, the Seaside Company has agreed to provide a mitigation fee of $50,000 
toward implementation of the IMP, and specifically toward development and implementation of 
the head-driven culvert. This is an appropriate and proportional fee in light of all of the 
circumstances identified above. The $50,000 figure also represents a conservative cost estimate 
of two mechanized breaching events ($25,000 x 2), which is the same number at issue under this 
CDP. Mitigation for two mechanized breaching events covers the economic benefit received by 
the Seaside Company by undertaking the July 2014 breaching event without proper 
authorizations (a roughly $25,000 to $30,000 windfall) and the cost of a future breaching event 
which the Seaside Company can be expected to pursue through a coastal development permit 
(which can be expected to result in similar coastal impacts as identified in this Staff Report) if 
the Seaside Company does not contribute towards construction of the head-driven culvert (again, 
roughly $25,000 to $30,000). Finally, $50,000 represents approximately 10% of the estimated 
cost of implementing the head-driven culvert option, which is more than fair given the Seaside 
Company’s relative involvement in and future benefit from flood management of the River. 
Special Condition 1 therefore requires that the Seaside Company pay $50,000 into a City 
account designated specifically for design and implementation of the IMP head driven culvert. 
 
Future River Management 
As discussed above, Coastal Act Section 30236 authorizes flood protection projects in riverine 
systems in order to protect existing development only where the project is the least 
environmentally-damaging “feasible” alternative and the best feasible mitigation measures are 
implemented. Over the course of late 2014 through 2015 the City worked with Federal and State 
resource agencies, including Commission staff, in an attempt to develop a preferred management 
program for the River that balances the need for protection of natural resources with the need to 
protect existing development from these flooding impacts. The proposed “head-driven” culvert 
management option authorized pursuant to CDP No. 3-15-0144 was the culmination of those 
efforts. Thus, CDP No. 3-15-0144 authorized up to six breaching events of the San Lorenzo 
lagoon sandbar, for the summer/fall season of 2015 (i.e. until November 15, 2015), as well as the 
potential for an additional six breaching events in 2016 if the City is able to demonstrate that it 
has not yet obtained the necessary funding and/or the necessary additional data to implement the 
Temporary Head-Drive Culvert project. That approval also stated that “in no case may breaching 
occur after November 15, 2016 without an amendment to this permit.” The rationale for that 
condition was essentially to provide time to finalize, fund and implement the culvert, and then 
test its effectiveness as the environmentally preferred long-term strategy, while in the meantime 
allowing mechanical breaching of the lagoon system as necessary to avoid flooding impacts until 
the culvert is in place. 
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The purpose of CDP No. 3-15-0144 was to identify and implement a long-term solution to 
appropriately handle future flooding associated with typical seasonal lagoon formation on the 
San Lorenzo River. Such an approach is more consistent with the Coastal Act than past historical 
practices of relying on emergency CDPs to address this seasonal flooding. Indeed, given the 
current understanding of the history and geomorphology of the San Lorenzo River, it would be 
difficult at this point to characterize  future flooding associated with typical seasonal lagoon 
formation on the San Lorenzo River as “sudden or unexpected”  as required by the Commission 
regulations in order to authorize emergency action. (Coastal Commission Regulations 14 C.C.R. 
§ 13009). Furthermore, the Commission approved CDP No. 3-15-0144 with the hope that the 
head-driven culvert will come to bear as the most environmentally-protective, feasible alternative 
to mechanized breaching of the River Lagoon for flood management of the San Lorenzo River. 
Therefore, it is in the Seaside Company’s interest to work collaboratively with the City to 
implement the head-driven culvert option specified in the IMP, because the Commission has 
indicated its intent to move away from permitting mechanized breaching emergency CDPs as the 
River flood-management approach that is most consistent under the Coastal Act. 
 
 
Conclusion 
In sum, the Coastal Act recognizes the need for flood control projects to protect public 
infrastructure and private property, but also acknowledges that such projects can, by their very 
nature, result in impacts to important coastal resources. Thus, in order to minimize such impacts, 
the Coastal Act requires that: 1) the most environmentally protective “feasible” option to protect 
existing development be employed, and 2) that the best feasible mitigation measures be 
incorporated into the project. Other sections of the Coastal Act reiterate the need for 
development to protect and enhance marine resources and habitat. The Commission has 
determined that a seasonal head-driven culvert is the most environmentally-protective, feasible 
option for preventing future localized flooding resulting from seasonal lagoon formation of the 
River.  
 
In this case, the Seaside Company mechanically breached the River Lagoon on two separate 
occasions causing impacts to sensitive coastal species. In order to mitigate for those impacts, 
Special Condition 1 requires the Seaside Company to contribute $50,000 towards 
implementation of a seasonal head-driven culvert to manage the River in a way to avoid future 
flooding impacts. This is the best long-term option for mitigating the impacts associated with the 
July and September 2014 breaching events because it should ultimately eliminate the need for 
mechanized breaching of the River in the future and the coastal resource impacts associated with 
such breaching events. Thus, as conditioned, the project is found consistent with the Coastal Act 
policies cited above. 

F. PUBLIC ACCESS AND RECREATION 
Coastal Act Section 30604(c) requires that every coastal development permit issued for any 
development between the nearest public road and the sea “shall include a specific finding that the 
development is in conformity with the public access and public recreation policies of [Coastal 
Act] Chapter 3.” Coastal Act Sections 30210, 30211, 30213, 30214 and 30221 specifically 
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protect public access and recreation. In particular: 

30210. In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety needs and 
the need to protect public rights, rights of private property owners, and natural resource 
areas from overuse. 

30211. Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the use of 
dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 

30213. Lower cost visitor and recreational facilities shall be protected, encouraged, and, 
where feasible, provided. Developments providing public recreational opportunities are 
preferred. … 

30214. The public access policies of this article shall be implemented in a manner that 
takes into account the need to regulate the time, place, and manner of public access 
depending on the facts and circumstances in each case including, but not limited to, the 
following… 

30221. Oceanfront land suitable for recreational use shall be protected for recreational 
use and development unless present and foreseeable future demand for public or 
commercial recreational activities that could be accommodated on the property is 
already adequately provided for in the area. 

These overlapping policies clearly protect public access and recreation opportunities for the 
public, particularly free and low-cost access.  

Analysis 
The Coastal Act requires maximization of public access to the beach and shoreline resources, 
and further provides that the public access policies be implemented in a manner that takes into 
account the need to regulate the time, place, and manner of public access depending on the facts 
and circumstances in each case. The summer sandbar that forms at the River mouth is heavily 
used by the public and sometimes connects the City’s Main Beach to the Seabright segment of 
Twin Lakes State Beach. Mechanized breaching of the river negatively affects the usability of 
the affected portion of Main Beach during each breaching event. However, Main Beach is very 
large, extending laterally for about 3,000 feet from the downcoast River mouth upcoast to the 
Santa Cruz Municipal Wharf, and during the summertime the depth of the beach reaches about 
500 feet. The breaching activities occupied a small portion of the beach at its most downcoast 
end. In addition, the temporary nature of each of the breaching events, lasting a total of about 
three days for both events, thus did not impact public access and recreation for any significant 
period of time. Moreover, in each case, the project was implemented such that the beach would 
be restored to its original state following each event. Thus, the project can be found consistent 
with the above-cited public access and recreation policies of the Coastal Act. 
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G. BASEMENT SEAWALL WATERPROOFING 
 
The basement seawall waterproofing aspect of the project did not significantly impact any 
coastal resources. Specifically, it was conducted directly adjacent to the Boardwalk property 
after the River had naturally breached in the winter of 2014, and thus did not take place in 
ESHA. Likewise, the impacts to public access were only temporary in nature, the project took 
place during a lower-beach-use winter period, and only impacted a fraction of the Main Beach 
area available for public use. Finally, with respect to shoreline protection impacts, the basement 
seawall is a pre-Coastal Act structure and the work done can be viewed as ordinary maintenance 
and repair of that structure. The Commission therefore finds this aspect of the project to be 
consistent with the Coastal Act.   

That said, it should also be noted that the basement seawall waterproofing has not eliminated 
flooding impacts to the Boardwalk facility resulting from seasonal lagoon formation. 
Specifically, following the waterproofing upgrades, but prior to the Commission’s approval of 
the IMP, the Seaside Company identified flooding impacts to the basement from the River in 
May of 2015 and inquired as to the possibility of a mechanized breach of the lagoon. (See 
Exhibit 10.) While the Seaside Company did not follow through with an ECDP application, the 
request itself makes it clear that seasonal lagoon formation continues to impact the Boardwalk 
facilities.  

H. VIOLATION 
As discussed above, on or about July 8, 2014, the Seaside Company breached the River without 
the required Coastal Development Permit. In response to this event, the Commission opened 
Violation Case No. V-3-14-0110 for unpermitted breaching of the San Lorenzo River Lagoon 
and sent a Notice of Violation Letter to the Seaside Company on August 20, 2014. (See Exhibit 
5). That letter identified the fact that the Seaside Company was aware of the requirement for a 
CDP based on ECDP No. 3-12-009-G. In addition, the seawall waterproofing component of this 
application included non-exempt development activities conducted without the benefit of a CDP.  
 
The Applicant seeks to resolve the violations through this application and the permit is 
conditioned to resolve the coastal resource impacts associated with those violations. Approval of 
this application pursuant to the staff recommendation, issuance of the CDP, and the Applicant’s 
subsequent compliance with all terms and conditions of the CDP will result in resolution of the 
above described violations. That said, the Commission specifically finds that any future river 
manipulation conducted by the Seaside Company in this location, including but not limited to 
breaching of the River’s lagoon, without a CDP or ECDP will be considered a “knowing and 
intentional” for the purposes of Coastal Act Section 30820.  
 
Although development has taken place prior to the Commission’s consideration of this 
application, consideration by the Commission has been based solely upon the Coastal Act.  



3-15-0166 (Seaside Company SLR Breaching and Seawall Waterproofing)   
 

22 

I. LIABILITY FOR COSTS AND ATTORNEYS’ FEES 
Coastal Act Section 30620(c)(1) authorizes the Commission to require applicants to reimburse 
the Commission for expenses incurred in processing CDP applications. Thus, the Commission is 
authorized to require reimbursement for expenses incurred in defending its action on the pending 
CDP application in the event that the Commission’s action is challenged by a party other than the 
Applicant. Therefore, consistent with Section 30620(c), the Commission imposes Special 
Condition 2 requiring reimbursement for any costs and attorneys’ fees that the Commission 
incurs in connection with the defense of any action brought by a party other than the Applicant 
challenging the approval or issuance of this permit. 

J. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
Section 13096 of the California Code of Regulations requires that a specific finding be made in 
conjunction with coastal development permit applications showing the application to be 
consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA 
prohibits a proposed development from being approved if there are feasible alternatives or 
feasible mitigation measures available which would substantially lessen any significant adverse 
effect that the activity may have on the environment. 

On January 28, 2015, the City, acting as the CEQA lead agency, determined that the September 
26 and 27, 2014 mechanized breaching events constituted emergency action. However, because 
the July 2014 breach event and the November 2014 seawall waterproofing were done without the 
benefit of permits, it does not appear that any CEQA action was taken on these project 
components. The Coastal Commission’s review and analysis of land use proposals has been 
certified by the Secretary of Resources as being the functional equivalent of environmental 
review under CEQA. The preceding coastal development permit findings discuss the relevant 
coastal resource issues with the proposal, and the permit conditions identify appropriate 
modifications to avoid and/or lessen any potential for adverse impacts to said resources. As such, 
there are no additional feasible alternatives or feasible mitigation measures available which 
would substantially lessen any significant adverse environmental effects which approval of the 
proposed project, as conditioned, would have on the environment within the meaning of CEQA. 
Thus, if so conditioned, the proposed project will not result in any significant environmental 
effects for which feasible mitigation measures have not been employed consistent with CEQA 
Section 21080.5(d)(2)(A). 
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APPENDIX A – SUBSTANTIVE FILE DOCUMENTS  
 
1. San Lorenzo Lagoon Interim Management Program Initial Study and Mitigated Negative 
Declaration, City of Santa Cruz. (Adopted June 9, 2015).  
 
2. “City of Santa Cruz San Lorenzo Lagoon Interim Management Program Project Description 
and Supplemental Project Information,” Conservation Collaborative. (February 3, 2015). 
 
3. “Biological Opinion for San Lorenzo River Interim Management Program,” Hagar 
Environmental Science (March 15, 2015).  
 
4. “San Lorenzo River Lagoon Interim Management Program – Coastal Processes and Data 
Integration to Support Interim Management Options,” ESA (October 2014).  
 
5.  “San Lorenzo River Lagoon Interim Management Program: Geomorphic and Channel 
Feasibility Study.” ESA (January 2015). 

 
6. San Lorenzo Urban River Plan. (January 2002). 

 
7. Recovery Plan for the Tidewater Goby, USFWS, December 2005. 
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  F I G U R E  2 :   S a n  L o r e n z o  R i v e r  M o u t h  C o n d i t i o n s   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

San  Lorenzo River – example of barrier beach open condition (March 16, 2002). Photo from California Coastal Records Project 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
San Lorenzo River – example of barrier beach closed condition (October 1, 2008). Photo from California Coastal Records 
Project 
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F I G U R E  3 :  Examples  of  San  Lorenzo R iver  Channe l  Migrat ion   

 
 
 
 
 
 
Spillover channel 
condition, 2014. Photo 
by Conservation 
Collaborative. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
Western channel 
migration 
example, 
October 2005. 
Photo from 
California 
Coastal Records 
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NOTES 

Temponvy Outlet Channel 

Constructk>n DHcrlol!oo. A shallow part of tho lagoon (-2 feet deep) will be uaed as a aiU ID reduce the Ukellhood a/ 
heodaJttlng and """'"' up ID the thalweg ID roduco the chance ale c:ompiola draining of the lagoon. A aand track 
'ponnula' wiU be gnldod In the lagooo near the outlat opening on the boac:h aide. This poninS<Jia will act ID control the 
dlrocllon of flow and~- Once ootabllshod, a blode will be l.llod ID cut a shallow opening to begin now from lhe 
lagoon ID lhe ocean. All>eadcutting ll<X:In, doaJrneroled by periodic walking depth meaauramonta. sand will be puohod 
Into the heedcuWlalweg ID reduce 1\ri\er acoor and channel fcnnatlon. Welldng S<Jrveys wiU be perfonnod fNfKY 30 
minutas. Sand pilee wii be melntained adjacent to the inlet to provide immediala ability to control headcut!ing. Once lhe 
desired elavatlon a/3.0' to 4.0' NGVD II reached, the outlet channel wiU be aoood. 

Minlm/zslk>n M&ssuror. Tho following minimization meea'"''" ore proposed to lnaaeae the llk&lihood of a sua:eaaful 
Temporary Outlet Chamollnotallatlon and dooure. 

• Ealablllh netB for Intercepting eny !Ish lhat mey be c:enied towan1a channel opening 
• Surwy location of lhe lhalweg and boacn pnofUe betoro broacn 
• Side coot metertel on the ocean aide of lha channel 
• Open the outset channel on an lnc:omlng tide 
• OlliW wa1er down Into the outlet channel CNer a wkje shallow area 
• Stockpile send peninsula and monitor fnlquenUy for headcutting 

Notlfic8IJon Process - When lagooo siege riaee above 4 .5' NGVD. CX>IlV8ne City depertmenla and reaoun:e agencies ID 
dlacuu and OYB~ aha oondltlona, _th., pr9dlctiono, Identify pre!Ofrod lagoon outiet cnannel location, rovlow 
oona1rudlon atandanla, and determine desired final stage of the lagoon. 

Kay ooneldorations wllllndude the following: 

• Weather, sweU and tide predic:tion.s- the City and ~urce agencies wiU evaJuate the best available long-term 
weather fonocast ID determine weather, awol and tide candltlons for optimal cnannel configuration and placemon~ 

• ~ dlsdlarge. 
• Channel eatabllahment evaluation - In all C8880, the principal goal of establishing the lagoon outlet cl>ennel will be tD 

minimize the Uksllhood a/ unoontrolled lagoon draining. Tatgetad outlet cnennellocation and specfficatlons, width 
end halghl of the outiet bn>ach , out11ow diocl1algo, and aJITOilt lagoon water quelity oonditlons will be ovaluated end 
dlsalued prio< ID developing a nnat plan, 

• Floh """""""' and utlllzation of habltalB tD be a1lactad by outlat channel, 
• coordination - the City will confer with heavy equipment opera1Dro and biological roonltDro tD coordinate eflorbl. 

Public Notlficaflon Plan - The City of Senta Cruz wiH conduct a Public -tlon Plan Including INulng adequate press 
rvleaae lnform8tion tc local media outlet&. and announcement on Qty wubslta. 

Final Phon Del!fJ!oped and Documented - Targeted condltlona iD establish the seeaonal outlet channel lnduda· 

• Outlot cnennel dralna the lagoon 1D oleYation 3.0' tD 4.0' NGVD before cloauro 
• Outiel cnennello locatad In on agreed diagonal position ot oestam onc1 of Meln Beecn and llok8d accordingly 
• Outlet cnennel dotaUa Include excevatlon location, depth , longth and width 
• ldentily neod and location& al.-sery control berms 
• ldentiftcatlon of tidal candltlons lndudlng timing ID BPI>ropriala tidal phases 
• Resulting lagoon- surface elavatlon doaJmentad 

OCT 2 2 Z015 

CAL\FOR~l\A 
COASTAL COMMISSION 
"' ' 1\lTRAL COAST AP. r-: {\ 

EQUIPMENT BEST MANAGEMENT PRACTICES 

Tompo<ary Outiot Channel and Seawall Walarproofing Upgradeo 

Tho roost u!HD-<Iata equipment Beat Management Practices will be dopioyed for the IMP. Theoo pnodklas lndudo: 

• Contract<n must have a aupply o/ fuel and hydraulic lloid apiU containment aupplioo onaltB to facilhala a quicl< 
response ID unonticlpotad or fuel or hydroullc ftuld spill Ofnergenciea. 

• Cons1ruction aqulpment must be che<:k&d at the beginning o/ lhe wori<day. If lealal occur during wcri< in the cnennel 
(top of bonk ID top of bonk). tho contractor must conteln the spill and remove tho atredediOila. 

• Staginglstc<ago """"'for equipment. matarialo , fuels, and lubricanla, must be located outalde o/ tho stream's nonnal 
high watar halght and aboYe ocean high tide Ieveii. Stationary equipment sucn as-· pumps, generaloB, 
comproaooro, locatod on the boac:h must be poaltlonod rNOf drip pena. 

• Cleaoop of all spills must begin lnvnediataly. NMFS must be notified lmmodlately of oplllo Into sonaltlve aquatic 
resources and muet be COOIUited regarding deanup proc:edurea. If an incident occurw after nonnal busineaa hours or 
on a-.nd. a voice mall maeaegemust be left at tho phone oomberof831-42G-5017. 

• Alter channel outlet establlahment or a breach, aU temponuy, con8truction-related matariaJ must be removed 1rom 
Santa Cruz Main Beacn. 

• City of Santa Cruz ttaff or their QuaJified dealgnae mutt provide on--eit& training for 'NOf'k crews to ensure protection 
of the 8lTeam zone and llatad wildlife species. City of Senta Cruz ala!! or their quallfted designee ~ Ofnpowarod tD 
halt cona1J'Uction actMUee 11 they cseuumlne ltle project Ia resulting In unintended or unandc:lpated advense lmpac:ta to 
liated spec:ie&:ortheir habttats. 

• Construction monttoring to ena:urv no hann or haraNment of state and federalty protected spades such aa, Udewater 
gobloo, alaelhaod, and echo aetmon occur dUring opOfBtion of heavy equipment or ahovvl ......,__ 
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STATE OF CALIFORNIA-NATURAL RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
CENTRAL COAST DISTRICT OFFICE 
725 FRONT STREET, SUITE 300 
SANTA CRUZ, CA 95060 
PHONE: (831) 427-4863 
FAX: (831) 427-4877 
WEB: WWW.COASTAL.CA.GOV 

Chris Reyes, Director of External Affairs 
Seaside Company 
400 Beach Street 
Santa Cruz, CA 95060 

EDMUND G. BROWN JR., GOVERNOR 

August 20, 2014 

Property Location: Mouth of the San Lorenzo River, City of Santa Cruz 

Violation File No.: V~3-14-0110 

Violation1
: Unpermitted breaching of the San Lorenzo River Lagoon 

Dear Mr. Reyes: 

The California Coastal Act2 was enacted by the State Legislature in 1976 to provide long-term 
protection of California's 1,1 00-mile coastline through implementation of a comprehensive 
planning and regulatory program designed to manage conservation and development of coastal 
resources. The California Coastal Commission ("Commission") is the state agency created by 
and charged with administering the Coastal Act of 1976. In making its permit and land use 
planning decisions, the Commission carries out Coastal Act policies, which among other goals, 
seek to protect and restore sensitive habitats (such as coastal lagoons); protect natural landforms; 
protect scenic landscapes and views to the sea and; provide maximum public access to the sea. 

Violation 

Our staff has confirmed that the Santa Cruz Seaside Company ("Seaside Company") is 
responsible for the unpermitted breaching of the San Lorenzo River Lagoon that occurred on 
July 8, 2014. Said breaching occurred within the Coastal Zone and without a coastal 
development permit ("CDP"). Pursuant to Section 30600 (a) of the Coastal Act, any person 
wishing to perform or undertake development in the Coastal Zone must obtain a coastal 
development permit, in addition to any other permit required by law. "Development" is broadly 
defined by Section 30106 ofthe Coastal Act as: 

Please note that the description herein of the violation at issue is not necessarily a complete list of all development on the 
subject property that is in violation of the Coastal Act and/or that may be of concern to the Commission. Accordingly, you 
should not treat the Commission's silence regarding (or failure to address) other development on the subject property as 
indicative of Commission acceptance of, or acquiescence in, any such development. 

2 
The California Coastal Act of 1976 is codified in Sections 30000 to 30900 of the California Public Resources Code. All 
further section references are to that code unless otherwise indicated. 
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"Development" means, on land, in or under water, the placement or erection of any solid 
material or structure; discharge or disposal of any dredged material or of any gaseous, 
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any 
materials; change in the density or intensity of use of land, including, but not limited to, 
subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of the 
Government Code), and any other division of land, including lot splits, except where the 
land division is brought about in connection with the purchase of such land by a public 
agency for public recreational use; change in the intensity of use of water, or of access 
thereto; construction, reconstruction, demolition, or alteration of the size of any structure, 
including any facility of any private, public, or municipal utility; and the removal or 
harvesting of major vegetation other than for agricultural purposes, kelp harvesting, and 
timber operations which are in accordance with a timber harvesting plan submitted 
pursuant to the provisions of the Z'berg-Nejedly Forest Practice Act of 1973 (commencing 
with Section 4511). 

As used in this section, "structure" includes, but is not limited to, any building, road, pipe} 
flume, conduit, siphon, aqueduct, telephone line, and electrical power transmission and 
distribution line. 

The breaching of the San Lorenzo River lagoon is an activity that constitutes development as 
defined by the Coastal Act. We have searched our files and find no record of a CDP having been 
issued to authorize the subject breaching. Thus, the subject breaching is unpermitted 
development, and a violation of the Coastal Act. 

Background 

Based on the attached letter from you to Scott Wilson, with the California Department of Fish 
and Wildlife ("CDFW"), dated July 3, 2014; the post-breaching biological monitoring report, 
dated July 1 0, 2014, by Kittleson Environmental Consulting and; the meeting that occurred on 
July 16, 2014 attended by the Seaside Company, the City, CCC, CDFW, NMFS, RWQCB, and 
USACE, it is evident that the Seaside Company is responsible for the breaching of the San 
Lorenzo River Lagoon that occurred on July 8, 2014. Although it was known in advance that the 
breaching would take place, the Seaside Company did not contact Coastal Commission staff or 
submit an application for an emergency or a regular CDP to authorize the activity. 

As you may know, the Seaside Company obtained ECDP No. 3-12-009-G from the Commission 
on March 20, 2012 authorizing the creation of a channel to direct the river to the sea and the 
temporary placement of two berms to keep the river confined in the new channel, all done to 
prevent flooding of the Seaside Company's basement and to prevent damage to other Boardwalk 
facilities. Subsequently, the Seaside Company submitted an application for a follow-up CDP (as 
required by the ECDP), which is still incomplete and not filed (CDP application 3-12-020). 
Thus, the Seaside Company was aware of the requirement to obtain a CDP for work in this 
location. 
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In addition to the requirement to obtain a CDP from the Commission prior to undertaking the 
subject breaching activity, permits may also be required from other state, local, and federal 
agencies as coastal lagoons are considered to be sensitive (protected) habitat for several state and 
federally listed species. 

Coastal Resource Impact 

Coastal lagoons are environmentally sensitive habitat areas ("ESHA") that are protected by the 
Coastal Act. Several Coastal Act policies apply here including: Section 30231, which requires 
that the biological productivity and quality of coastal waters be maintained; Section 30230, 
which requires that uses of the marine environment be carried out in a manner that will sustain 
the biological productivity of coastal waters for long-term commercial, recreational, scientific, 
and educational purposes; Section 30236, which allows for alterations to streambeds when 
required for flood control projects where no other less damaging alternative is feasible and when 
necessary to protect public safety or existing development and; Section 30240 which states that 
environmentally sensitive habitat areas shall be protected and that development within or 
adjacent to such areas must be designed to prevent impacts which could degrade those resources. 

Commission staff has serious concerns about the potential impacts resulting from the 
unpermitted breaching of the lagoon that has occurred, including but not limited to, the potential 
impact on steelhead trout, Coho salmon, tide water goby and other wildlife in the shallow 
portions of the closed San Lorenzo River Lagoon and Main Beach. 

Resolution 

In many cases, violations involving unpermitted development may be resolved administratively 
by removal of the unpermitted development and restoration of any damaged resources or by 
obtaining a coastal development permit authorizing the development after-the-fact. Removal of 
the development and restoration of the site also requires a coastal development permit. 
Therefore, in order to resolve this matter in a timely manner and reduce the possibility of a 
monetary penalty or fine, we are requesting that you submit a complete coastal development 
permit application by September 18,2014 to authorize the breaching activity that took place on 
July 8, 2014. 

It may be possible to consolidate the follow-up CDP for the berms, authorized pursuant to ECDP 
3-12-009-G, and after-the-fact approval of the subject lagoon breaching in a single CDP 
application. Please contact me by no later than September 1, 2014 regarding how you intend to 
resolve this violation. 

Our understanding is that the City of Santa Cruz is in the process of developing a comprehensive 
San Lorenzo Rivermouth Management Plan (Plan), which will be prepared in consultation with 
the various resource agencies mentioned in the "Background" section above. The future Plan will 
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include protocols for when breaching activities may occur, and the methods that must be used 
when breaching to protect sensitive species and their lagoon habitat. Development of the Plan, 
which will need to be authorized by a CDP, is critically important to provide for ongoing 
management of the San Lorenzo River Lagoon and to avoid future unauthorized breaching 
activities. 

While we are hopeful that we can resolve this matter amicably, please be advised that the Coastal 
Act has a number of potential remedies to address violations of the Coastal Act including the 
following: 

Section 30809 states that if the Executive Director of the Commission determines that any person 
has undertaken, or is threatening to undertake, any activity that may require a permit from the 
Coastal Commission without first securing a permit, the Executive Director may issue an order 
directing that person to cease and desist. Section 3081 0 states that the Coastal Commission may 
also issue a cease and desist order. A cease and desist order may be subject to terms and 
conditions that are necessary to avoid irreparable injury to the area or to ensure compliance with 
the Coastal Act. Section 30811 also provides the Coastal Commission the authority to issue a 
restoration order to address violations at a site. A violation of a cease and desist order or 
restoration order can result in civil fines of up to $6,000 for each day in which the violation 
persists. 

Additionally, Sections 30803 and 30805 authorize the Commission to initiate litigation to seek 
injunctive relief and an award of civil fines in response to any violation of the Coastal Act. 
Section 30820(a) (1) provides that any person who undertakes development in violation of the 
Coastal Act may be subject to a penalty amount that shall not exceed $30,000 and shall not be 
less than $500 per violation. Section 30820(b) states that, in addition to any other penalties, any 
person who "knowingly and intentionally" performs or undertakes any development in violation 
of the Coastal Act can be subject to a civil penalty of not less than $1,000 and not more than 
$15,000 per violation for each day in which the violation persists. 

Thank you for your immediate attention to this matter. If you have any questions concerning this 
letter, please contact me in writing at the above address or by phone at 831-427-4881. If you 
have any questions concerning the completion and submittal of the CDP application, please 
contact Ryan Moroney in 'ting at the above address or by phone at 831-427-4891. 

ze~-'---
Sharif Tray lor 
Enforcement Officer 
Central Coast District 
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V-3-14-0110 
Santa Cruz Seaside Company 
August 20, 2014 
Page 5 

Enclosures: 1) Copy of your letter dated July 3, 2014 to Scott Wilson. 
2) Copy ofbiological monitoring report dated July 10, 2014. 

Cc: Dan Carl, Deputy Director, Central Coast District Office, CCC. 
Susan Craig, Manager, Central Coast District Office, CCC. 
Ryan Moroney, Planner, Central Coast District Office, CCC. 
Lisa Haage, Chief of Enforcement, CCC. 
Heather Johnston, Enforcement Supervisor, Northern Districts, CCC. 

Donna Meyers, Principal 
Conservation Collaborative 
204 Laguna Street 
Santa Cruz, CA 95060 

Scott Collins, Assistant to the City Manager 
City of Santa Cruz 
809 Center Street, Room 10 
Santa Cruz, California 95060 

Jonathan Ambrose 
National Marine Fisheries Service 
777 Sonoma Ave., Rm. 325 
Santa Rosa, CA 95404 

Melissa A. F arinha, Environmental Scientist - Santa Cruz County 
California Department of Fish and Wildlife 
7329 Silverado Trail 
Napa, CA 94558 

Jacob M. (Jake) Martin 
Senior Fish and Wildlife Biologist 
U.S. Fish and Wildlife Service 
Ventura Fish and Wildlife Office-Santa Cruz Sub-office 
1100 Fiesta Way 
Watsonville, CA 95076 

Greg Brown 
U.S. Army Corps of Engineers 
1455 Market Street 
San Francisco, CA 94103 

Kim Sanders 
Central Coast Regional Water Quality Control Board 
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V-3-14-0110 
Santa Cruz Seaside Company 
August 20, 2014 
Page 6 

895 Aero vista Place, Suite 101 
San Luis Obispo, CA. 93401-7906 

Derek Roy 
National Oceanic and Atmospheric Administration - Southwest Enforcement Division 
501 W. Ocean Blvd, Suite 4300 
Long Beach, CA 90802-4213 
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july 3, 2014 

Scott Wilson 
California Department of Fish and Wildlife 
Bay Delta Region 
7329 Silverado Trail 
Napa} California 94558 

Dear Mr. Wilson, 

The following letter outlines the activity and minimization measures that will be 
enacted by the Santa Cruz Seaside Company (SCSC) when addressing impacts 
caused by flooding from the San Lorenzo River. 

The information below is a comprehensive description of the planned activity. 

• 
• 

• 

• 
• 

Up to two low ground pressure mini excavators owned by SCSC will be used . 
Trained personnel from SCSC Maintenance Department will staff each mini 
excavator. 
Additional personal from SCSC Maintenance Department and SCSC Security 
Department wm be on site to provide assistance. 
Spill response kits will be on site if needed . 
In order to achieve the minimization efforts requested by CDFW we estimate 
that the work will take approximately 6 hours. 

The information below is a comprehensive description of the minimization efforts 
that SCSC, in partnership with the City of Santa Cruz will undertake to lessen the 
impacts of the activity described above. The minimization efforts outlined below 
reflect the specific actions requested by CDFW in previous email correspondence. 

• The channel will be placed at an angle from the shallowest area of the lagoon 
and will face the appropriate wave·action direction to aid in re-closure. 

• Excavation will begin at the ocean side and continue back towards the lagoon. 

• Sand bar breaching will be performed during the appropriate period within 
the daily tide cycle to avoid large differences between lagoon and ocean 
water surface elevations to keep the lagoon from draining at a pace that 
would be detrimental to fishery resource. 

Ca!ifomia Historic Landmark Number 983 • National Historic Landmarks: Giant Dipper Roller Coaster and Looff Carousel 

Santa Cruz Seaside Company • 400 Beach Street, Santa Cruz, CA 95060-5491 
t 831.423.5590 • f 831.460.3335 • beac:hboardwalk.com Exhibit 5 
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• Water quality profile, as specified in Melissa Farinha's email dated june 27 
will be handled by the City of Santa Cruz. Samples will be taken prior to 
breaching and at a frequency appropriate to inform impacts assessment for 
planning and environmental review documents. Water quality parameters to 
be monitored include: temperature, dissolved oxygen, salinity, depth and 
upstream surface flow connectivity. 

• sese will work with the City of Santa Cruz to ensure a Qualified Fisheries 
Biologist is on site during breaching activities to monitor for fish stranding. 

• Immediately upon discovery of conditions that precipitate a breaching event 
SCSC will notify eDFW. Notification will be via email and addressed to 
Brenda.Blinn@wHd.life.ca.gQ.Y and Melissa.Farinha@wildlife.c_a~.gQy. 

• A barrier sandbar exists currently. The barrier sandbar wiH be 
re-established to pre-action elevation to the extent possible. Sandbar 
modifications will be initiated during outgoing tide and timed to complete 
modifications on the incoming tide so as utilize wave run up for sandbar 
re-establishment. 

• sese will work to ensure that water surface elevation is not reduced below 
the 5-foot mark at the staff plate on the train trestle bridge. 

• sese will work to retain the greatest amount of water depth within the 
lagoon to the maximum extent feasible. 

While sese will make the items outlined above our highest priority rapidly changing 
river conditions may impact our ability to meet the requirements and other 
components outlined above. 

If you have any questions or need additional information please contact Kris Reyes 
at (831) 332-6966. 

Thank you for your continued support and assistance. 

Sincerely, 
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[~~~ Kittleson Environmental Consulting 

ATTENTION: Scott Collins 
City of Santa Cruz 
Assistant City Manager 
809 Center Street, Room 10 
Santa Cruz, California 95060 

3284 Malibu Drive~ Santa Cruz~ CA 95062 
Phone: 831-251-0215 Fax: 831-479-0138 

e-mail: qarykit@pacbell.net 

7/10/2014 

SUBJECT: Biological Monitoring Report- San Lorenzo River Lagoon Breach 
7/8/2014- 7/10/2014 

SUMMARY 

Following a 4:00 pm, 7/8/2014 request by Scott Collins, City of Santa Cruz Assistant 
City Manager, Gary Kittleson/Kittleson Environmental Consulting (KEC) conducted 
biological monitoring of the Seaside Co. lagoon breaching that occurred shortly after 
10:00 pm on 7/8/2014. KEC was asked by the City to directly contact Chris Reyes and 
Dave Jessen from the Seaside Co., who provided directions to the site and the 
proposed breach schedule. KEC received no hard copies of resource agency permits, 
conditions, or monitoring requirements and conducted no fish handling or fish 
relocations during the monitoring period. 

The primary biological monitoring effort entailed 30 minutes of pre-breach visual 
surveys and 4 hours of monitoring during the breach-period equipment activities. KEC's 
biological monitoring efforts were limited to visual surveys conducted to document 
potential presence of steelhead (Oncorhynchus mykiss), Coho salmon (Oncorhynchus 
kisutch), tidewater goby (Eucyclogobius newberry!) and other wildlife in the shallow 
portions of the closed San Lorenzo River Lagoon downstream of the railroad trestle and 
Main Beach. KEC was present from 9:30 pm to 2:00 am and left the site prior to the 
3:00am low tide. KEC was not present during the period of time that the Seaside Co 
attempted to close off the pilot breach channel. 
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Only two fish species were positively identified by headlamp-illuminated night-time 
observation. Topsmelt (Atherinops affinis) were abundant throughout the shallow back
beach, backwater areas and were observed occasionally in the deeper portions of the 
lagoon. Sculpin (Cottus sp.) were less common, but widely distributed in the shallow 
backwaters. More than 1 0 black-crowned night herons (Nycticorax nycticorax) were 
observed throughout the breach period, feeding on topsmelt along the edges of the 
declining lagoon and several hundred gulls (species undetermined) were resting on the 
beach berm in the vicinity of the project activity. 

No salmonids or tidewater goby were observed during the 7/8-9/2014 night 
observations, although visibility was extremely limited and only areas less than 18" deep 
were surveyed extensively for safety reasons. Due to the limited visibility, no 
quantitative estimates of fish were attempted. Approximately 10 topsmelt were 
observed swimming out of the pilot breach channel after midnight, as the lagoon 
draining commenced. 

Follow-up field visits to the beach and lagoon were conducted 6:00-6:45 am and 4:30-
5:30 pm on 7/9/2014 and then again 6:00-8:30 am on 7/10/2014. The follow-up visits 
were done to look for mortalities and stranded fish, and to document the condition of the 
breach channel and adjacent habitats. 

During the 7/9/2014 and 7/10/2014 follow-up visits several hundred topsmelt and 
approximately 30 sculpin mortalities were documented in the drained backwater areas 
that previously were separated by a low sand berm built and maintained by the Seaside 
Co. No salmon ids or tidewater goby mortalities were observed. 

Photos from the follow-up visits are included below. 

Please contact me if more information is needed. 

? 
/ 

I 
!1~ 

{...- j 

f 

Gary Kittleson 

Exhibit 5 
3-15-0166 

10 of 12



LEFT: Isolated, stranded tops melt nd sculpin being eaten by gulls. 5:00 pm 7/9/2014 
RIGHT: Dead topsmelt and sculpi . 5:05pm 7/9/2014 
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LEFT: Dead topsmelt on Main Beach. 5:15pm 7/9/2014 
GH · ead tepsmelt aR sGul · · 0 m 7/9/2014 

--~----------------~~ 

LEFT: Breach outlet looking downstream at rising tide. 4:50pm 7/9/2014 

LEFT: Breach outlet looking upstream at rising tide. 7:20 am 7/1 0/2014 
RIGHT: Breach outlet looking downstream at rising tide. 7:30am 7/10/2014 
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Santa Cruz Seaside Company 
400 Beach Street 
Santa Cruz, CA 95060 

David Jessen 
854 Martin Road 
Santa Cruz, CA 95060 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
Glenn A nderson F ederal Building 
501 W . Ocean Blvd ., Suite 44 70 
Long B each , CA 80802 

O FFICE OF T HE GENERAL COUNSE L 
ENFORCEMENT SECTION 

August 3, 2015 

United Parcel Service 

United Parcel Service 

Re: NOAA Case No. SW1402623 ; Santa Cruz Seaside Company and David Jessen 

Dear Sirs: 

The National Oceanic and Atmospheric Administration (NOAA), Office of General Counsel, is 
responsible for prosecuting violations of the Endangered Species Act on behalf of the Secretary 
of Commerce. 

An investigative report prepared by the NOAA Office of Law Enforcement regarding events that 
occurred on July 9, 2014, has been referred to this office for prosecution. Based on our review 
of that report, this office has determined that you violated the Endangered Species Act and 
regulations promulgated under that Act. This office hereby assesses a civil monetary penalty of 
$7,000.00 for your violation of this statute and regulations promulgated under that Act. 

Accordingly, you have been issued the enclosed Notice of Violation and Assessment ("Notice") . 
This is a civil administrative action, not a criminal proceeding. The Notice and the enclosed 
copy of the regulations governing NOAA civil administrative proceedings explain your rights in 
this process. Read these documents carefully. 

The civil monetary penalty of $7,000.00 is assessed jointly and severally against you. You are 
both jointly, and each individually, liable for the entire penalty. Whether one of you pays the 
entire amount or each of you pay equal or unequal portions of the penalty is for you to 
determine. 

If you choose not to contest the charged violation(s) and the civil monetary penalty assessed 
above, you may resolve this matter by signing the Settlement Agreement which is included with 
the Notice. 

To encourage your prompt acceptance of responsibility for this violation and early resolution of 
this matter, NOAA is willing to settle this case for a reduced amount. If you sign the Settlement 
Agreement within 30 days after your receipt of the Notice, the base penalty assessed in the 
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Notice will be reduced by 10%. Therefore, the amount of your assessed penalty of $7,000.00 
would be reduced to $6,300.00. This offer expires 30 days after receipt of the Notice, but may be 
extended by the Enforcement Attorney for an additional 30 days upon request. After the 
expiration of this early settlement offer, NOAA will proceed against you for the full assessed 
penalty amount indicated in the Notice. If you seek to settle the case after the expiration of the 
30-day early settlement period, you must contact the undersigned Enforcement Attorney, who 
will discuss settlement terms and conditions with you or your legal representative. 

By signing the Settlement Agreement, you waive your right to a hearing and agree to pay the 
civil monetary penalty. To resolve the case at this point and on these terms, sign and date the 
Settlement Agreement at the bottom of the last page and return it to my attention at Glenn 
Anderson Federal Building, 501 W. Ocean Blvd., Suite 4470 Long Beach, CA 90802. The 
NOAA Finance Office will then contact you with payment instructions. 

If you wish to contest the charged violation(s) and/or the civil monetary penalty assessed in the 
Notice, you must request a hearing before an administrative law judge by sending a written, 
dated request to the address shown above within 30 days of your receipt of the Notice. At the 
hearing, the administrative law judge will conduct an independent determination of whether the 
charged violation occurred and, if so, what the penalty should be. The administrative law judge 
is not bound by the amount assessed in the Notice, but may, after taking into account all of the 
factors required by applicable law, assess a penalty up to the maximum amount provided by law. 

If you believe that you lack the financial ability to pay the assessed penalty, please refer to the 
section titled "Assessed Penalty" in the enclosed Notice. 

IMPORTANT: If you fail to respond within 30 days of your receipt of the Notice by either 1) 
signing and returning the enclosed Settlement Agreement, 2) contacting me to seek to have the 
Notice amended, modified, or rescinded, 3) requesting a hearing, or 4) requesting an extension of 
time to respond to the Notice, you will become liable for the violations and assessed penalties 
described in the Notice. 

Enclosures: 
1. Notice of Violation and Assessment 
2. Preliminary Worksheet- Recommended Assessment of Penalty and Permit Sanction 
3. Settlement Agreement 
4. 15 C.F.R. Part 904, "Civil Procedures" 

SWJ402623; Santa Cruz Seaside Company and Jessen - Page 2 
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UNITED STATES DEPARTMENT OF COMMERCE 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 

ISSUED TO: 

NOTICE OF VIOLATION AND ASSESSMENT 
OF ADMINISTRATIVE PENALTY 

Endangered Species Act 

Santa Cruz Seaside Company 
400 Beach Street 

United Parcel Service 

Santa Cruz, CA 95060 

David Jessen 
854 Martin Road 
Santa Cruz, CA 95060 

United Parcel Service 

Re: NOAA Case No. SW1402623; Santa Cruz Seaside Company and David Jessen 

This is your official Notice of the civil violation and assessment of administrative penalty 
described below. 

FACTS CONSTITUTING VIOLATION 

Count 1 -On or about July 9, 2014, in Santa Cruz, California, the Santa Cruz Seaside 
Corporation, acting by and through David Jessen (RESPONDENTS), an employee and/or agent 
of Santa Cruz Seaside Corporation, did knowingly violate the Endangered Species Act (the Act) 
and regulations promulgated thereunder; to wit, RESPONDENTS did unlawfully and knowingly 
take a species of fish or wildlife listed as threatened pursuant to section 1533 of the Act. 
Specifically, RESPONDENTS breached the sandbar at the San Lorenzo River lagoon in a 
manner that harmed or killed one or more Central California Coast Distinct Population Segment 
steelhead (Oncorhynchus mykiss, "CCC steelhead"), a species of steelhead that is and was listed 
as a threatened species under the Act. Breaching the sandbar caused the rapid dewatering of the 
San Lorenzo River lagoon, resulting in significant modification or degradation to CCC steelhead 
habitat in the lagoon which actually killed or injured one or more CCC steelhead by significantly 
impairing their essential behavioral patterns including spawning, rearing, migrating, feeding and 
sheltering. 

STATUTECS)/REGULATIONCS)/PERMITCS) VIOLATED 

Count 1- 16 USC§ 1538(a)(1)(G)(reference 50 CFR §223.102, 50 CFR §223.203(a)) 
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SEIZED ITEMS 

None. 

ASSESSED PENALTY 

Count 1 - $7,000.00 

Total Assessed Penalty: $7,000.00 

You may seek to have this penalty amount modified on the basis that you do not have the ability 
to pay the penalty assessed in accordance with. Any request to have the penalty amount 
modified on this basis must be made in accordance with 15 C.P.R. §§ 904.102 and 904.108, and 
should be accompanied by supporting financial information. 

NOTICE 

This is not a criminal action. You, your attorney, or other representative have 30 calendar days 
from receipt of this Notice in which to respond. During this time, you may: 

(I) Accept the proposed settlement by signing the Settlement Agreement below and 
returning it to: 

Paul Ortiz 
NOAA 
501 W. Ocean Blvd., Suite 4470 
Long Beach, CA 90802. 

Upon receipt of your signed Settlement Agreement, the below Enforcement Attorney will 
sign it and mail copies to you and the NOAA Finance Office. The NOAA Finance Office will 
send you a bill and instruct you where to send your payment. Do not send your check or 
money order to the Enforcement Attorney; 

(2) Seek to have this Notice modified to conform to the facts or the law as you see them, or 
seek to have the assessed penalty modified on the basis that you do not have the ability to pay, by 
contacting the attorney listed below; 

(3) Request a hearing before an Administrative Law Judge (ALJ) to deny or contest all, or 
any part, of the violation charged and the civil penalty assessed. Such request must be dated; and 
be in writing; and must be served either in person or by mail, to the address listed in the signature 
block below. The requester shall either attach a copy of this Notice or refer to the case number 
appearing in the heading of this Notice. The ALJ will independently determine whether the 

SWJ402623: Santa Cruz Seaside Company and Jessen- NOVA Page 2 
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violation occurred and what penalty will be assessed. The ALJ is not bound by the amount 
assessed in this Notice, but may after taking into account all of the factors required by applicable 
law assess a penalty up to the maximum amount provided by law; 

(4) Request an extension of time of up to 30 calendar days to respond. Such a request must 
be made within 30 calendar days from receipt of this Notice. Agency counsel may, for good 
cause, grant an additional 30-day extension beyond the initial 30-day extension. 

(5) Take no action, in which case this Notice shall become final in accordance with 15 
C.F.R § 904.104. 

WARNING: If you should fail to exercise your rights within 30 calendar days following 
receipt of this Notice, all of the allegations and the penalty herein will be taken as admitted 
and this assessment will become a final administrative order enforceable in United States 
District Court. The enclosed regulations govern these civil procedures and explain your 
rights. Read them carefully. 

JOINT & SEVERAL LIABILITY: The civil monetary penalty is assessed jointly and severally 
against all the Respondents. All Respondents jointly, and each individually, are liable for the 
total monetary penalty. Whether one of the Respondents pays the entire amount or each 
Respondent pays equal or unequal portions of the penalty is for the Respondents to determine. 
This case will not, however, be closed against any of the Respondents until the total assessed 
penalty or a mutually agreed upon compromise amount is paid. 

SMALL BUSINESS REGULATORY ENFORCEMENT FAIRNESS ACT: In accordance 
with the provisions of the Small Business Regulatory Enforcement Fairness Act, the Small 
Business Administration has established a National Small Business and Agriculture Regulatory 
Ombudsman to receive comments from small businesses about excessive or unfair federal 
regulatory enforcement actions. If a small business wishes to comment on the enforcement 
actions of NOAA, it may do so via the internet at www .sba.gov/ombudsman, by email at 
ombudsman@sba.gov, by mail (Small Business Administration, Office of the National 
Ombudsman, 409 Third St. SW, Washington, D.C. 20416), or by calling 1-888-REG-FAIR. 

Please note: The right to file comments with the Ombudsman is independent of the rights 
afforded every respondent, including the right to contest the assessment of a civil monetary 
penalty or permit sanction. If you wish to exercise any of your rights as a respondent, you must 
do so in accordance with the procedures described in 15 C.F.R. Part 904, and separately from 
any comments you may provide to the Ombudsman. 

FINDINGS, CONCLUSIONS, AND ORDER: Having considered all the facts and 
circumstances presented in this Notice and taking into account the criteria for determining the 
amount of the civil penalty as provided in 15 C.F.R. § 904.101(b), the Agency finds that the 
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Respondents did violate the Endangered Species Act and the regulations set forth above as 
alleged, and that a just and reasonable disposition for the violation is a civil monetary penalty of 
$7,000.00. 

IT IS SO ORDERED. 

ON BEHALF OF THE NATIONAL OCEANIC AND AT 

Date: August 3, 2015 

Enforcemen 
NOAA 
501 W. Ocean Blvd., Suite 4470 
Long Beach CA, 90802 
(562) 980-4069 
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WORKSHEET -RECOMMENDED ASSESSMENT 
OF PENALTY AND/OR PERMIT SANCTION 

Case Number: SW1402623 

Name of Alleged Violator(s) 
Jessen 

Santa Cruz Seaside Company/David 

Description of Violation: Unlawful take of fish species listed 
as threatened under the ESA. 

The penalty assessed in this NOTICE is based on a review and 
application of the facts that comprise the violation(s) charged, 
penalty schedules, penalty matrixes, adjustment factors, and 
economic considerations set forth in NOAA 1 s "Policy for the 
Assessment of Civil Administrative Penalties and Permit 
Sanctions" (hereinafter "Penalty Policy"). The Penalty Policy is 
posted at: The Penalty Policy is posted at: 
http://www.gc.noaa.gov/documents/Penalty%20Policy FINAL 07012014 
combo.pdf - - -

COUNT: 1 

I. Base Penalty 
Initial Base Penalty 

A. Offense Level (I through VI) 
B. Culpability (A through D) 
C. Matrix Penalty 

III 
C - Reckless 
$5,750 

Adjustment Factors 

D. History of Compliance $0 
E. Other Such Matters as Justice May Require: 

a. Activity After Violation/Cooperation $0 
b. Other (amount of impacted habitat, 

aggregation of takes) $1,250 

Total Base Penalty: $7,000 

II. Proceeds of the Unlawful Activity and Additional Economic 
Benefit 

A. Proceeds of Unlawful Activity 
B. Additional Economic Benefit 

Total Economic Benefit: 

III. TOTAL PENALTY for Count 1 (I + II}: 

IV. TOTAL PENALTY (all counts}: 

$0 
$0 

$0 

$7,000.00 

$7,000.00 
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NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 
UNITED STATES DEPARTMENT OF COMMERCE 

Endangered Species Act 

SETTLEMENT AGREEMENT 

NOAA CASE NO. SW1402623 
Santa Cruz Seaside Company and David Jessen 

The National Oceanic and Atmospheric Administration (NOAA), United States 
Department of Commerce, initiated civil penalty proceedings against Respondents David 
Jessen and Santa Cruz Seaside Company, on August 3, 2015 by issuing a Notice of 
Violation and Assessment of Administrative Penalty ("Notice"), in the amount of 
$7,000.00. Respondents David Jessen and Santa Cruz Seaside Company, (hereinafter 
referred to as "Respondents") and NOAA hereby enter into this Settlement Agreement 
("Agreement") in full settlement and compromise of all claims any party may have 
arising out of the events described in the Notice. 

The parties hereby agree as follows: 

(1) Respondents admit the facts constituting the violation described in the Notice, waive 
their right to a hearing, and relinquish and transfer to the United States all right, title, and 
interest in any item(s) seized in connection with the violation described in the Notice. 

(2) Respondents voluntarily agree to the terms and conditions of settlement as stated 
herein. 

(3) In recognition of Respondents' timely acceptance of responsibility, NOAA accepts 
the Respondents' payment of a reduced civil penalty amount of $6,300.00 as full 
settlement of all claims, charges, and complaints by NOAA arising from the violations 
described in the Notice, EXCEPT that the payment of the penalty amount and the signing 
of this agreement does not remove from Respondents' the requirement to pay any 
suspended penalties agreed to under any prior settlement agreements. 

(4) A copy of this executed Agreement will be sent to the NOAA Finance Office. The 
NOAA Finance Office will then send the Respondents bills and direct the Respondents 
where to send the payment. 

(5) Respondents understand that the violation described in the Notice will constitute a 
prior violation in NOAA's consideration of any penalty that may be assessed against the 
Respondents for any future violations. 

(6) NOAA accepts Respondents' consent to, and fulfillment of, the terms of this 
Agreement as full settlement of all claims, charges, and complaints by the United States 
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which have been brought or could have been brought against the Respondents arising 
from the violation described in the Notice. 

(7) All parties agree that rights of appeal are hereby waived and each party shall bear its 
own fees and other expenses incurred by it in connection with any of the proceedings 
pertaining to this matter. 

(8) It is the intent of the parties that if it is determined that any portion of the agreement is 
declared invalid, all other provisions shall remain in effect. 

(9) This Agreement is effective as of the date it is accepted on behalf of NOAA. 

Accepted on behalf of David Jessen: 

Date David Jessen or Authorized Representative 

Accepted on behalf of Santa Cruz Seaside Company: 

Date Authorized Representative 

Accepted on behalf of the National Oceanic and Atmospheric Administration: 

Date Paul Ortiz 
Enforcement Attorney 
Enforcement Section, Office of General Counsel 
National Oceanic and Atmospheric Administration 

SW/402623; Santa Cruz Seaside Company and Jessen- Settlement Agreement Page 2 
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State of California- The Natural Resources Agency 
DEPARTMENT OF FISH AND WILDLIFE 
Bay Delta Region 
7329 Silverado Trail 
Napa, CA 94558 
(707) 944-5500 
www. wildlife.ca.gov 

May 1, 2015 

Mr. Scott Collins 
City of Santa Cruz 
809 Center Street, Room 1 0 
Santa Cruz, CA 95060 

Dear Mr. Collins: 

EDMUND G. BROWN JR., Governor 
CHARLTON H. BONHAM, Director 

Subject: San Lorenzo River Lagoon Interim Management Program Project, Initial 
Study/Mitigated Negative Declaration, SCH #2015042002, Santa Cruz County 

The California Department of Fish and Wildlife (CDFW) has reviewed the Initial 
Study/Mitigated Negative Declaration (IS/MND) for the San Lorenzo River Lagoon Interim 
Management Program Project (Project). CDFW is submitting comments on the IS/MND as 
a means to inform the City of Santa Cruz (City), as the Lead Agency, of our concerns 
regarding potentially significant impacts to biological resources associated with the 
proposed Project and to provide recommendations on additional information to be included 
in a revised Final MND. 

CDFW is a Trustee Agency pursuant to the California Environmental Quality Act (CEQA) 
§ 15386 with responsibility under CEQA for commenting on projects that could affect 
biological resources. As Trustee for the state's fish and wildlife resources, CDFW has 
jurisdiction over the conservation, protection, and management of fish, wildlife, native 
plants, and their habitat for the benefit and use by the people of California. CDFW also acts 
as a Responsible Agency pursuant to CEQA § 15381 based on its discretionary authority 
regarding Project activities that impact streams and lakes (Fish and Game Code 
§§ 1600 -1616), or result in the "take" of any species listed as candidate, threatened, or 
endangered pursuant to the California Endangered Species Act (CESA, Fish and Game 
Code, § 2050 et seq.). 

Project Location and Description 
The Project is located on the San Lorenzo River extending from the confluence with the 

----.--1P-aeifie GeeaA~fe aj9j':>Fe-x-imately-7-QG-feet-tJj9stream-withiFt-tne-limits-ef-tne~eity-of-Santa~------

Cruz. The Project proposes to prevent unauthorized river lagoon breaching and control 
water surface elevation (WSE) of the lagoon that forms at the mouth of the San Lorenzo 
River to an elevation of 5.0 feet using the National Geodetic Vertical Datum of 1929 to 
prevent localized flooding to public and private properties and infrastructure. The Project is 
designed to be an adaptive management program for addressing activities related to 
fisheries habitat, flooding, and public access and safety where the river mouth empties at 
Santa Cruz Main Beach. The Project includes two primary management activities to be 
implemented during the proposed three-year management period of 2015 through 2017 
between May 1 and November 15. The two management activities include installation of a 
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temporary outlet channel that would be implemented each year in 2015 and 2016, and a 
head driven culvert (also considered temporary) that would be implemented in 2016 (if 
funding is secured) and 2017. 

The temporary outlet channel would consist of a controlled drawdown of the lagoon WSE to 
prevent water from reaching the 5.0 foot elevations. The temporary outlet channel will be 
constructed up to six times during the season as needed to draw the lagoon down to 3.0 to 
4.0 feet, and then the channel will be closed. Construction and closure of the each 
temporary outlet channel would take place within a one day period. Typical channel 
dimensions would be on the order of 35 to 50 feet in width and 75 feet in length. The head 
driven culvert (culvert) will allow the lagoon elevation to reach 5.0 feet under normal river 
mouth closure conditions and then maintain that elevation through passive removal of water 
from the lagoon via overflow of surface waters through a small weir and infiltration through 
the barrier sandbar as an additional contribution. A series of three 4-foot diameter 
standpipes (risers) would be partially buried in the lagoon adjacent to San Lorenzo Point, 
and would be connected to a 450-foot horizontal culvert buried in the beach connecting the 
lagoon to the ocean. It is estimated the culvert could be constructed in less than two weeks . 

Comments on Project Description 
The IS/MND, under Background: Historv of Flooding and Lagoon Breaching, describes the 
facilities and infrastructure subject to flooding such as the Santa Cruz Beach Boardwalk 
(Boardwalk), residential streets, and the levee and drainage system. However, this section 
of the IS/MND does not adequately quantify or relate the extent of flooding to lagoon WSE. 
For example, the capacity of the existing levee and drainage facilities to accommodate and 
alleviate flooding is not clearly described . It is CDFW's understanding that the basement of 
the Boardwalk has been the first infrastructure to flood as lagoon WSE begins to rise. 
Recently, the Boardwalk upgraded its facilities to fortify them against flooding potentials that 
would begin to occur when the San Lorenzo River Lagoon reached a WSE of 5.5 feet. Any 
recent improvements in nearby infrastructure to protect against flooding should be clearly 
described and analyzed in the MND. 

CDFW recommends the MND be revised to evaluate the feasibility and effectiveness of 
improvements to the City's storm drain system and levee drainage systems for the purpose 
of maintaining a higher WSE and reducing impacts associated with a reduced lagoon 
volume on special-status species within the lagoon.-

The IS/MND states that the preparation of plans for the Project included a series of 
meetings with the state and federal resource agencies that included identifying 
management alternatives and that the final alternatives were identified as the Project's 
proposed management activities. However, limited discussions between CDFW and the 
City have occurred in regards to lowering the WSE to less than 5.0 feet or reductions to the 
temporary channel outlet dimensions, and during those discussions, CDFW expressed 
concerns with these activities. During these resource agency meetings, CDFW advised the 
City that in order to reduce impacts to special-status fish species, the 5.0-foot was the point 
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at which no further reductions to WSE should occur. CDFW also indicated that temporary 
channel outlets should be constructed of dimensions in a manner to reduce the probability 
of uncontrollable lagoon draining events. Furthermore, an emergency permit issued by 
another agency for emergency mechanical breaching of the San Lorenzo River lagoon in 
September 2014 also addressed these concerns and included several special conditions, 
including one to ensure that the lagoon did not dewater below five feet. Therefore, as 
previously discussed with the City, CDFW recommends that the proposed Project, as part 
of the three-year management plan, specifies that the channel will be excavated at an angle 
from the shallowest part of the lagoon and face the appropriate wave-action direction to aid 
in re-closure, and will be at a minimum width of 10 feet, maximum depth of 2 feet, and 
length of 250-1,000 feet to minimize slope and outflow velocity and reduce the rate of 
lagoon drainage and risk of channel scour. Additionally, CDFW recommends the Project 
specify that channel excavation will retain a lagoon WSE of 5.0 feet as measured at the 
train trestle bridge staff gage. 

Additionally, this section of the IS/MND (Page 5) states that the resource agencies and the 
City agreed to four objectives. To clarify, identification of overriding considerations for 
emergency actions (Objective 4) was not an objective to which CDFW agreed since flooding 
issues related to the WSE in the San Lorenzo River Lagoon are predictable and 
foreseeable. 

Biological Resources 
The IS/MND states that the San Lorenzo River Lagoon typically experiences intermittent 
"open" conditions (i.e. technically an estuary and not a lagoon) throughout the summer but 
does not discuss or evaluate the extent to which past illegal breaching has influenced this 
intermittent transition from a lagoon to an estuary throughout the summer season. The 
IS/MND discusses water quality impacts of extended lagoon closures based on data that 
may have been taken from one geographic location and sampled from the surface and 
bottommost points in the water column. This sampling protocol would not be representative 
of the entire lagoon throughout its extent nor of the entire water column. CDFW has 
concerns as to whether data have been extrapolated beyond a reasonable scope and 
whether any analyses of lagoon water quality data have accounted for time
interdependency of samples and freshwater inflow. In addition, the Biological Assessment 
(Attachment 2 of the IS/MND) heavily references an analyses that has not been finalized 
due to potential flaws in study design and data analyses (i.e. Comparative Lagoon 
Ecological Assessment Project (CLEAP) Santa Cruz County, California, 2006 Draft Final 
Report). CDFW recommends that the IS/MND either strike these sections from the IS/MND 
and Biological Assessment or include sections on sampling design, sampling locations, 
sampling depths, timing of sampling, methodologies used for statistical analyses and 
goodness of fit testing (if applicable) and results from statistical analyses. CDFW also 
recommends (as discussed during past meetings with the City) that analyses and 
interpretation of lagoon water quality data would benefit from review by the National Marine 
Fisheries Service (NMFS) staff and/or other non-private experts in lagoon water quality 
dynamics. 
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The IS/MND includes information on observed stranding and mortality of tidewater goby 
(Eucyc/ogobius newberryt) during the controlled breach for WSE drawdown that occurred in 
September 2014, and states that the San Lorenzo River lagoon encompasses 66 acres of 
habitat for the species. The IS/MND also concludes that habitat for the tidewater goby will 
not be adversely impacted but that indirect impacts may occur within the Project 
construction area. Tidewater goby is listed as endangered under the federal Endangered 
Species Act (ESA) and is a State Species of Special Concern. CDFW recommends that the 
impacts analysis on tidewater goby include loss of habitat by quantifying the changes in 
areal extent of inundated habitat at various lagoon WSE levels and that the IS/MND be 
revised to include compensatory mitigation measures to offset mortalities and loss of habitat 
for tidewater gobies. 

The IS/MND indicates that steelhead (Oncorhynchus mykiss) and coho salmon 
(Oncorhynchus kisutch) may be present within the Project area, and that the Project may 
not be able to completely avoid impacts to steelhead and coho habitat. Central California 
Coast Evolutionarily Significant Unit coho salmon (hereafter coho) is listed as endangered 
under CESA and ESA. Central California Coast Distinct Population Segment of steelhead 
(DPS; hereafter steelhead) is listed as threatened under ESA and designated as a State 
Species of Special Concern. The IS/MND states that steelhead appear to prefer areas of 
the San Lorenzo River Lagoon that have deeper water relative to the rest of the lagoon and 
that they probably avoid the shallower depths to avoid predation by birds and to find areas 
with preferred cover and environmental parameters. 

CDFW recommends that the IS/MND be revised to include an evaluation of impacts to 
fisheries resources, including: 

1) the relationship between reducing lagoon depths to the various proposed WSE 
levels and the ability of steelhead and coho to avoid avian and mammalian 
predators; 

2) the relationship between reducing lagoon depths to the proposed 3.0-foot WSE 
elevations and impacts to freshwater and lagoon volumes; 

3) the relationships between expected increases in solar radiation and temperatures 
throughout the lagoon's extent and steelhead rearing habitat; and 

4) compensatory mitigation measures to offset impacts from loss of habitat and cover 
from avian redators e .. , seasonal installation of com letel submer ed cover 
structures for fish that span the majority of the water column). 

CDFW recommends that the IS/MND be revised to include the methodologies to be used 
for monitoring of fish stranding during drawdown of WSE, and a complete mitigation, 
monitoring and reporting program. The mitigation, monitoring and reporting program should 
include the following: 

1) an evaluation of the volume of habitat conditions in the lagoon from data collected in 
multiple locations at intervals of 0.25-meter depths throughout the water column to 
evaluate lagoon water quality dynamics and evaluation of lagoon stratification; 
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2) measures to evaluate direct Project impacts to fish; 
3) the number of qualified biologists to be used during activities associated with 

temporary outlet channel construction; 
4) avoidance, minimization and mitigation measures to be implemented for the different 

types of impacts identified; and 
5) effectiveness evaluations of the Project's avoidance, minimization and mitigation 

measures. 

If surveys or monitoring indicate that coho are present at the Project site and take of the 
species cannot be avoided, then please be advised that an Incidental Take Permit (ITP), 
pursuant to Fish and Game Code § 2080 et seq. must be obtained if a project has the 
potential to result in take of species of plants or animals listed under CESA, either during 
construction or over the life of the project. Issuance of an ITP is subject to CEQA 
documentation and analysis. Therefore, the IS/MND must specify impacts, mitigation 
measures, and a mitigation, monitoring and reporting program. If the Project will impact 
CESA-Iisted species, early consultation is encouraged, as significant modification to the 
Project and mitigation measures may be required in order to obtain an ITP. 

Conclusion 

CDFW appreciates the opportunity to provide comments on the IS/MND for the subject 
Project. If you have any questions, please contact Ms. Melissa Farinha, Environmental 
Scientist, at (707) 944-5579; or Ms. Brenda Blinn, Senior Environmental Scientist 
(Supervisory), at (707) 944-5541 . 

Sincerely, 

s-$1-/ldqy-, 
Scott Wilson 
Regional Manager 
Bay Delta Region 

cc: 
State Clearinghouse 

_____ l{im-.Saoders,J~egionaLWateLQualily_ContmLBoar. - jm,sandel'"s@water-boaJ'"dsT~aTgo 

Jacob Martin, U.S. Fish and Wildlife Service- jacob.martin@fws.gov 
Joel Casagrande, National Marine Fisheries Service - joel.casagrande@noaa.gov 
Gregory Brown, United States Army Corps of Engineers- gregory.g.brown@usace.army.mil 
Susan Craig, California Coastal Commission- susan.craig@coastal.ca.gov 
Ryan Maroney, California Coastal Commission - ryan.maroney@coastal.ca.gov 
Captain Don Kelly, CDFW Law Enforcement Division 
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From: Kris Reyes
To: Moroney, Ryan@Coastal
Cc: Craig, Susan@Coastal
Subject: Re: Regarding CDP Application No. 3-12-020
Date: Monday, June 15, 2015 3:52:22 PM

I broke my response out below in red.

Thanks,

Kris

From: "Moroney, Ryan@Coastal" <Ryan.Moroney@coastal.ca.gov>
Date: Monday, June 15, 2015 at 3:44 PM
To: Kris Reyes <pr@scseaside.com>
Cc: "Craig, Susan@Coastal" <Susan.Craig@coastal.ca.gov>
Subject: RE: Regarding CDP Application No. 3-12-020

Thanks, Kris. As of now, we are unfortunately not set up for electronic submittals of CDP application 
materials. Therefore, can you please send over hard copies of the materials attached to your email? 
Once we receive those I will take a closer look and let you know if we need anything further, but I 
think that should do it.

I’ve asked Debbie Shull in our office to get the the information mentioned above in hard 
copy form on Tuesday.
 
Also, just a quick point of clarification. Your letter states that “During our April 3, 2015 phone 
conversation regarding items 1 (Memorandum of Agreement) and 2 (River Management Plan) we 
agreed that the work done by the City of Santa Cruz and the Santa Cruz Seaside Company (SCSC) to 
address issues relating to the San Lorenzo River would be sufficient to comply with these items.” In 
that conversation, I definitely agreed that staff would accept the SCSC follow-up CDP application as 
complete without an MOU and/or Management Plan. However, I by no means intended to give you 
the impression that the work done by SCSC and the City was “sufficient to comply with those items” 
and I am sorry of you understood otherwise. While I used different language in my email we are 
on the same page about this aspect. 

Rather, as I stated in the email I sent to you just a few weeks ago (attached), the fact that SCSC was 
seeking permission to breach the Lagoon again reaffirmed the need for Seaside Company to pursue 
additional efforts (beyond the water-proofing work already done) to achieve a long-term solution to 
managing the lagoon without the need for artificial breaching of the lagoon, either separately from, 
or in conjunction with, the City’s current efforts, as discussed in our original application status letter. 
Moreover, the City’s current plan is an “interim” pilot project, and only covers the next few years, so 
I think there is still a lot of work that needs to be done in terms of developing and implementing a 
long-term management program for the river/lagoon system in a way that protects the SCSC 
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facilities but is also protective of the important coastal resources at stake. This requires a larger 
conversation. I’m out of the office the remainder of the week but will follow up with you on 
Monday of next week.

Thanks - Kris
 
Thank you,
 
Ryan Moroney
California Coastal Commission
Central Coast District Office
725 Front Street, Suite 300
Santa Cruz, CA 95060
(831) 427-4891 (Direct)
 

From: Kris Reyes [mailto:pr@scseaside.com] 
Sent: Monday, June 15, 2015 10:14 AM
To: Moroney, Ryan@Coastal
Subject: Regarding CDP Application No. 3-12-020
 
Ryan,
 
Attached is a letter from Santa Cruz Seaside Company regarding Coastal Development Permit Application 
No. 3-12-020 (Follow-up CDP for San Lorenzo River/Lagoon Management at Main Beach, Santa Cruz, CA).
 
You will also find two additional attachments referenced in our letter.
 
Please let me know if you have additional questions or need more information.
 
Thanks,
 
Kris Reyes
Santa Cruz Seaside Company

Exhibit 9 
3-15-0166 

4 of 4

mailto:pr@scseaside.com


From: Moroney, Ryan@Coastal
To: Kris Reyes; Sanders, Kim@Waterboards; Brown, Gregory G SPN
Cc: Scott Collins; Craig, Susan@Coastal
Subject: RE: Potential River Opening Request From Santa Cruz Beach Boardwalk
Date: Friday, May 15, 2015 3:22:49 PM
Attachments: G-3-14-0031 Emergency Permit (San Lorenzo River Emergency Channel).pdf

Status Letter (second) re CDP Application 3-12-020 (Seaside Co).pdf

Kris:
 
Thank you for keeping us in the loop. Here is a link to our emergency permit application. If you
anticipate artificially breaching the lagoon, please provide us with a detailed project description as
soon as possible, and note that any such activity should be consistent with the terms and conditions
of the previous emergency permit (attached), including the requirement that fish monitors be on
site during breaching activities, as well as the need for a follow-up CDP. I’d also note as an aside that
this would seem to reaffirm the need for Seaside Company to pursue additional efforts (beyond the
water-proofing work already done) to achieve a long-term solution to managing the lagoon without
the need for artificial breaching of the lagoon, either separately from, or in conjunction with, the
City’s current efforts, as outlined in the attached letter.
 

From: Kris Reyes [mailto:pr@scseaside.com] 
Sent: Friday, May 15, 2015 12:22 PM
To: Sanders, Kim@Waterboards; Moroney, Ryan@Coastal; Brown, Gregory G SPN
Cc: Scott Collins
Subject: Potential River Opening Request From Santa Cruz Beach Boardwalk
 
I hope this email finds you all doing well.
 
As the three permitting agencies for the San Lorenzo River opening in September of last year I wanted to
take a moment and check in on current conditions and where we stand heading into Memorial Day
Weekend next week.
 
As you may know the river closed a couple of weeks ago. Last week the river reached approximately 7 feet
on the trestle gauge and at various times on Saturday we had up to three different rides closed and a
significant amount of flooding in our basement work area. The river ultimately breached late Saturday and
the conditions stabilized by Sunday.
 
As of today the river is closed and at approximately 6 feet. We did a thorough walk through of the
impacted areas earlier today. Thankfully the improvements we have made since September are helping
and the conditions at 6 feet are considerably better than they were a year ago at this time. We expect the
water level to rise throughout the next few days and once it hits 7 feet we will again start to experience
significant impacts.
 
So, projecting forward over the next week we are very concerned about the river continuing to rise and
reaching 7 feet. As stated above the impacts at 7 feet are likely to be very significant to our guests, our
employees and our operations. We are continuing to look at our pumps and ensure they are functioning at
their full capacity to help mitigate these impacts.
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Enclosures: (1) Emergency Coastal Development Permit Acceptance Form; (2) Regular Permit Application Form 
 


 


This emergency coastal development permit (ECDP) authorizes the Santa Cruz Seaside Company 
(Permittee) to construct a temporary estuary outlet channel on Main Beach in Santa Cruz to prevent 
flooding and property damage to the Santa Cruz Beach Boardwalk due to high water level in the 
seasonal lagoon at the mouth of the San Lorenzo River. The emergency work entails the use of up to two 
low-ground pressure excavators to open a narrow trench channel between the lagoon and the ocean to 
create a flow outlet in order to reduce the water level in the lagoon (all more specifically described in the 
Commission’s ECDP file). The project specifically incorporates impact minimization measures 
recommended by California Department of Fish and Wildlife and a “communication protocol” to 
provide responsible agencies with 24-hour notice of any channel excavation work. 


Based on the materials presented by the Permittee, the seasonal closure of the San Lorenzo River and 
associated formation of a lagoon is creating an imminent and unforeseen emergency situation for the 
Santa Cruz Beach Boardwalk in its current condition; including potential flooding of Boardwalk 
facilities, degradation of the Boardwalk retaining wall and loss of critical emergency access. As of 
September 9, 2014, the water level of the lagoon at the train trestle bridge measured 6.5 feet. According 
to the Seaside Company, flooding begins to occur when the lagoon reaches the 5-foot mark on the 
trestle. The proposed emergency development is therefore necessary to avoid flooding damage and loss 
of emergency access. The project is conditioned to employ the Commission’s typical best management 
practices to protect water quality during construction over coastal waters. Therefore, the Executive 
Director of the California Coastal Commission hereby finds that:  


(a) An emergency exists that requires action more quickly than permitted by the procedures for 
administrative or ordinary coastal development permits (CDPs), and that the development can and 
will be completed within 30 days unless otherwise specified by the terms of this ECDP; and 


(b) Public comment on the proposed emergency development has been reviewed if time allows. 


The emergency development is hereby approved, subject to the conditions listed on the attached pages. 


 


 


Susan Craig, Central Coastal District Manager, for Charles Lester, Executive Director 
 







Emergency CDP G-3-14-0031 (San Lorenzo River Emergency Channel) 
Issue Date: September 11, 2014 


Page 2 of 5 


 


Conditions of Approval 
 
1. The enclosed ECDP acceptance form must be signed by the Permittee and returned to the California 


Coastal Commission’s Central Coast District Office within 15 days of the date of this permit (i.e., by 
September 26, 2014). This ECDP is not valid unless and until the acceptance form has been received 
in the Central Coast District Office.  


2. Only that emergency development specifically described in this ECDP is authorized. Any additional 
and/or different emergency and/or other development requires separate authorization from the 
Executive Director and/or the Coastal Commission.  


3. The emergency development authorized by this ECDP is for one breaching event of the San Lorenzo 
lagoon sandbar only, unless extended to other necessary events for good cause by the Executive 
Director, for the duration of the fall season (i.e. until December 20, 2014).  


4. The emergency development authorized by this ECDP is only temporary and is designed to abate the 
identified emergency, and shall be removed if it is not authorized by a regular CDP. Within 60 days 
of the date of the expiration of this permit (i.e. by February 18, 2015), the Permittee shall submit a 
complete application for a regular CDP to authorize the emergency development carried out under 
this ECDP. The application shall include photos showing the emergency condition at the project site 
prior to breaching, the breaching construction activities, and the post-breaching conditions, and the 
monitoring report required by Condition 11. In addition, the application shall include an assessment 
of the breaching’s impacts on lagoon, riparian, and marine habitats, as well as on coastal water 
quality, and detailed description of measures that have been implemented to avoid and mitigate such 
impacts. The deadline in this condition may be extended for good cause by the Executive Director.  


5. All emergency development shall be limited in scale and scope to that specifically identified in the 
Emergency Permit Application Form dated received in the Coastal Commission’s Central Coast 
District Office on September 5, 2014.  


6. All emergency development is limited to the least amount necessary to abate the emergency. 


7. A qualified fish biologist shall be present during all emergency development activities, and shall 
monitor the lagoon sandbar and new channel structure on a daily basis for as long as the emergency 
development activities authorized under this ECDP persist. The biological monitor shall ensure that 
all emergency development is limited to the least amount necessary to abate the emergency, and that 
it avoid impacts to adjacent marine and lagoon resources as much as possible, including through 
adaptive management measures to respond to changing conditions and/or understandings relative to 
flood risk and habitat impacts. 


8. All emergency construction activities shall limit impacts to coastal resources (including public 
recreational access, habitat areas, San Lorenzo River and Lagoon, and the Monterey Bay) to the 
maximum extent feasible including by, at a minimum, adhering to the following construction 
requirements (which may be adjusted by the Executive Director if such adjustments: (1) are deemed 
necessary due to extenuating circumstances; and (2) will not adversely impact coastal resources): 
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a. All areas within which construction activities and/or staging are to take place shall be minimized 
to the maximum extent feasible in order to minimize construction encroachment on the shoreline 
and to have the least impact on public access and the marine environment. Construction 
activities, materials, and/or equipment storage are prohibited outside of the defined construction, 
staging, and storage areas.  


b. Construction work and equipment operations shall not be conducted seaward of the mean high 
water line unless tidal waters have receded from the authorized work areas. 


c. Any construction materials and equipment shall be delivered to the beach area via the existing 
beach access ramp, and shall be delivered by rubber-tired construction vehicles. When transiting 
on the beach, all such vehicles shall remain as high on the upper beach as possible and avoid 
contact with ocean waters and intertidal areas. 


d. Any construction materials and equipment placed on the beach during daylight construction 
hours shall be stored beyond the reach of tidal waters. All construction materials and equipment 
shall be removed in their entirety from the beach area by sunset each day that work occurs. 


e. Good construction site housekeeping controls and procedures (e.g., clean up of all spills 
immediately; keep equipment covered and out of the rain; remove all trash and construction 
debris from the beach; etc.) shall be applied. 


f. All construction activities that result in discharge of materials, polluted runoff, or wastes to the 
beach or the adjacent marine environment are prohibited. Equipment washing, refueling, and/or 
servicing shall not take place on the beach. Any erosion and sediment controls used shall be in 
place prior to the commencement of construction as well as at the end of each work day. 


g. All accessways impacted by construction activities shall be restored to their pre-construction 
condition or better within three days of completion of construction. 


h. Any beach sand in the area that is impacted by construction shall be sifted or filtered as 
necessary to remove any construction debris. 


i. All contractors shall ensure that work crews are carefully briefed on the importance of observing 
the construction precautions given the sensitive work environment. Construction contracts and/or 
agreements shall contain appropriate penalty provisions sufficient to offset the cost of 
retrieval/clean up of foreign materials not properly contained and/or remediation to ensure 
compliance with this ECDP otherwise. 


j. The Permittee shall notify planning staff of the Coastal Commission’s Central Coast District 
Office immediately upon completion of construction and required restoration activities. If 
planning staff should identify additional reasonable restoration measures, such measures shall be 
implemented immediately. 


9. Copies of this ECDP shall be maintained in a conspicuous location at the construction job site at all 
times, and such copies shall be available for public review on request. All persons involved with the 
construction shall be briefed on the content and meaning of this ECDP, and the public review 
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requirements applicable to it, prior to commencement of construction. 


10. The Permittee shall designate a coordinator to be contacted during all emergency development 
activities and for as long as the emergency development activities authorized under this ECDP 
persist should questions arise regarding these activities (in case of both regular inquiries and 
emergencies). The coordinator's contact information (i.e., address, phone numbers, etc.) including, at 
a minimum, a telephone number that will be made available 24 hours a day for the duration of 
emergency development activities, shall be conspicuously posted at the job site where such contact 
information is readily visible from public viewing areas, along with indication that the coordinator 
should be contacted in the case of questions regarding the construction (in case of both regular 
inquiries and emergencies). The coordinator shall record the name, phone number, and nature of all 
complaints received regarding the time that emergency development activities authorized under this 
ECDP persist, and shall investigate complaints and take remedial action, if necessary, within 24 
hours of receipt of the complaint or inquiry. 


11. In addition to the complete application for a CDP, the Permittee shall also submit a final report by 
February 18, 2015 summarizing the emergency development activities authorized under this ECDP 
to the Executive Director for review and approval. The report shall document all emergency 
development activities (including through narrative as well as site plans accompanied by 
photographs, maps, and graphics). The final report shall clearly identify all areas affected by 
emergency development activities, and include the location and extent of grading, sand borrow, and 
fill areas; pre-existing and resulting alignments of the river; elevations showing finished slopes; and, 
estimated quantity of sand moved. The final report shall include a section prepared by the biological 
monitor providing his/her monitoring observations, including in terms of potential impacts to habitat 
resources including identification of any fish mortality and/or harm or harassment (e.g., fish 
entrainment in the outlet channel during breaching) and recommendations for project changes to 
avoid such impacts. The report shall also include color photographs that clearly depict emergency 
development activities. At a minimum, the photographs shall be from enough upcoast, seaward, and 
downcoast viewpoints as to provide complete photographic coverage of the emergency development 
activities authorized under this ECDP. The report shall be part of the required follow-up regular 
CDP application. The deadline in this condition may be extended for good cause by the Executive 
Director. 


12. Failure to comply with the conditions of this approval may result in enforcement action under the 
provisions of Chapter 9 of the Coastal Act. 


13. The issuance of this ECDP does not constitute admission as to the legality of any development 
undertaken on the subject site without a CDP and shall be without prejudice to the California Coastal 
Commission’s ability to pursue any remedy under Chapter 9 of the Coastal Act. 


14. This ECDP does not obviate the need to obtain necessary authorizations and/or permits from other 
agencies (e.g., United States Department of Fish and Wildlife, National Oceanic and Atmospheric 
Administration, U.S. Army Corps of Engineers, California Department of Fish and Wildlife, 
Regional Water Quality Control Board, Monterey Bay National Marine Sanctuary, City of Santa 
Cruz, etc.). The Permittee shall submit to the Executive Director copies of all such authorizations 
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and/or permits upon their issuance. 


15. In exercising this ECDP, the Permittee agrees to hold the California Coastal Commission harmless 
from any liabilities for damage to public or private properties or personal injury that may result from 
the project.  


16. The Permittee shall reimburse the Coastal Commission in full for all Coastal Commission costs and 
attorneys’ fees (including but not limited to such costs/fees that are: (1) charged by the Office of the 
Attorney General; and (2) required by a court) that the Coastal Commission incurs in connection 
with the defense of any action brought by a party other than the Permittee against the Coastal 
Commission, its officers, employees, agents, successors and assigns challenging the approval or 
issuance of this ECDP. The Permittee shall reimburse the Coastal Commission within 60 days of 
being informed by the Executive Director of the amount of such costs/fees. The Coastal Commission 
retains complete authority to conduct and direct the defense of any such action against the Coastal 
Commission. 


The emergency development carried out under this ECDP is at the Permittee’s risk and is considered to 
be temporary work done in an emergency situation to abate an emergency. For the development to be 
authorized under the Coastal Act and/or if the property lessees wish to expand the scope of work, a 
regular CDP must be obtained. A regular CDP is subject to all of the provisions of the California Coastal 
Act and may be conditioned or denied accordingly. 


If you have any questions about the provisions of this ECDP, please contact the Commission's Central 
Coast District Office at 725 Front Street, Suite 300, Santa Cruz, CA 95060, (831) 427-4863. 




















However, given that Memorial Day Weekend is a week away and is always one of our 3 busiest weekends
of the year I wanted to raise the flag today about the possibility of the Santa Cruz Seaside Company
seeking permission from your agencies to open the river and lower the water level to 5 feet sometime
before Memorial Day Weekend. Please note that at this time it’s simply a possibility but I wanted to raise
the flag now and inquire as to whether or not the necessary paperwork could be processed within a week. 
 
We are continuing to work on our end to make sure our pumps are functioning at full capacity and as we
continue to make tweaks it’s possible that we may be fine even at 7 feet. However, I thought it would be
wise to broach the subject with you now. 
 
Finally, I recognize that the City of Santa Cruz has made considerable progress on their interim
management plan but it has not yet been approved. Therefore, I would assume if an opening is needed it
would be done outside of the interim management plan and that Santa Cruz Seaside Company would be
acting as the lead on this in the same manner we did in September of last year.
 
Any thoughts or insight on the issues raised above would be much appreciated.
 
Thank you,
 
Kris Reyes
Santa Cruz Seaside Company
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CITY OF 
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~ 

OFFICE OF THE CITY MANAGER 

809 Center Street, Room 10, Santa Cruz, CA 95060 • (831) 420-5010 • Fax: (831) 420-5011 • www.cityofsantacruz.com 

March 23, 2014 

Mr. Ryan Moroney 
Coastal Planner 
California Coastal Commission 
Central Coast District Office 
725 Front Street, Suite 3 00 
Santa Cruz, CA 95060 

Dear Mr. Moroney: 

MAR 2 G 2015 

The City of Santa Cruz is in receipt of your February 17, 2015 letter requesting additional 
information on our CDP Application 3-15-0144. Below, please find additional clarification 
pertaining to the list of information that you have requested, as well as the completed forms. 
Large format plan sets will be sent to your office under separate cover. 

1. Authorized Agent: The completed Authorized Agent form has been completed and is 
attached. 

2. Proof of Applicant's Legal Interest in the Property: A letter from the Seaside Company 
is attached authorizing the use of its property for the proposed activities covered by the 
permit. 

3. Project Description: 

a. Long-Term Solution: The City of Santa Cruz has no dedicated fundiJ!g source for 
management activities associated with the San Lorenzo River Flood Control Project or 
associated areas, such as Main Beach, with regards to the summer lagoon management. 
All funds for these types of activities must come from the General Fund or Federal or 
State grant sources. Minimum responsibilities associated with the San Lorenzo River 
Flood Control Project include annual vegetation maintenance and levee maintenance and 

.... _. 
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operations in accordance with the U.S. Anny Corps of Engineers Operations and 
Maintenance Manual. 

In order to prepare a long-term management plan for the lagoon, the City must either 
assign limited General Fund dollars or work with the U.S. Anny Corps of Engineers to 
obtain Federal or State funds for the planning process and associated costs such as CEQA 
and NEP A review. The City has estimated that a long-term management plan will range 
from $350,000-$600,000 (this includes all the permit, design, engineering, infrastructure, 
construction, and maintenance costs) to complete and will take approximately .18-24 
months. The City is pursuing funding sources from the U.S. Anny Corps of Engineers 
and the California Department of Water Resources State Flood Control Subventions 
Program, as well as Proposition 1 Water Bond funds to be disbursed later in 2015. The 
Interiin Management Program (IMP) will provide useful information to infonn the long
tenn management plan, especially in regards to reduction of flooding impacts, habitat 
conditions within the lagoon under the installed culvert condition, and utilization of the 
lagoon by focus fish species under the IMP activities. This data can be gathered through 
the IMP monitoring program as proposed. 

b. Economic Analysis: The City does not have the funding to prepare an economic 
analysis for the two activities proposed for the IMP and understands that the California 
Coastal Act does not require economic analysis for coastal development permits. The 
City is able, however, to provide clarification for the costs of the two activities proposed 
for the IMP and their associated maintenance costs and apologize for any confusion in the 
infonnation prepared and submitted. The engineering and feasibility cost estimates for 
the two activities are clarified as follows. 

1. Temporary Outlet Channel: Estimated cost is $30,000 per action. This is 
considered a high-end cost estimate for this activity, and six channels implemented in 
a season would be $180,000. There is no way to predict how many channels will be 
needed in a given season, so the cost could vary from $30,000 to $180,000 for this 
activity. 

2. Temporary Head-Driven Culvert: Estimated cost is $350,000 for materials, 
installation, and demobilization (this does not include design, maintenance, and 
monitoring costs, which are estimated at $150,000). As described previously, there is 
no dedicated source of funding for this activity at this time, and the City requires time 
to obtain the funding for this activity. The City is proposing that the Head-Driven 
Culvert not be made pennanent until its effectiveness can be evaluated via the three
year IMP. If the Head-Driven Culvert is determined to be part of the long-tenn 
solution, annual costs of $100,000-$200,000 are estimated for maintenance and 
monitoring. The City is committed to achieving the objectives ofthe IMP during the 
three-year program timeline and would like to have additional infom1ation about 
flood relief and habitat conditions before committing to this as the long-tenn 
management action. Further, the City is committed to identifying long-tenn 
management through a planning process. 
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c. Temporary/Seasonal Versus Permanent Culvert (Alternatives) Analysis: The City 
understands that the best environmental project would avoid or limit activities to sensitive 
coastal resources and has developed the IMP to achieve that. The Temporary Head
Driven Culvert is a new technology never proposed for use in a coastal lagoon in 
California to achieve the desired objectives of the IMP. 

The installation and demobilization will occur in an area of active wave and tidal action 
and has been designed to be as non-intrusive as possible. Installation will include 
trenching only 100-foot sections and backfilling immediately after the culvert sections 
are installed. Project equipment will be on tires, not treads, and is not expected to cause 
beach erosion. The construction zone will not require dewatering of the river, nor will it 
require major excavation ofthe beach except for the 500-foot channel for installation. 
Permanent infrastructure, such as the concrete flume used in Soquel Creek, is also 
avoided through the temporary nature of the IMP activities until such time that they can 
be evaluated for more permanent use. 

d. Public Access Impact Analysis: The temporary nature ofboth the Temporary Outlet 
Channel and Temporary Head-Driven Culvert are not expected to impact public access at 
the implementation site for significant periods. The Temporary Outlet Channel is 
expected to be completed in a 12-hour period or less and will be timed to a low- and 
high-tide cycle as is practicable. The location of the Temporary Outlet Channel will 
likely be at the far eastern side of the Main Beach where public access is often limited 
due to the lagoon braiding in most years or to a flooded beach area with poor water 
quality. Public use of this area for beach activities is variable, and the area is easily 
closed off for the temporary nature of installing the channel. 

The Temporary Head-Driven Culvert can be installed in the early morning hours based 
on negative low tides, and all activities will be focused at the eastern end of the Main 
Beach against San Lorenzo Point with access for equipment provided by the access ramp 
under the Trestle Bridge. The area can be flagged off and monitored by City staff during 
construction periods. Even during installation, the public can still access the Main Beach, 
and after installation, the culvert will not hinder public access to San Lorenzo Point or 
other areas of the Main Beach. After installation, the risers, culvert piping, H-piles, 
weights, and duck-bill outlet feature are not expected to cause public access issues. The 
risers will likely be partially or totally submerged in the lagoon and underwater and, 
unless purposely accessed by swimming or boating, should not affect the public. The top 
of the riser inlet will be screened. The culvert piping will be buried under four feet of 
sand and with the buildup of the sandbar and beach during the summer months this 
piping is not expected to cau·se public access issues. The H-piles and weights similarly 
will be unde1water and are not expected to affect public access or result in beach erosion. 
The duck-bill outlet feature may be exposed during ce1iain tides and will likely be 
affected by wave action and beach erosion. It will be visible on the beach and easily seen 
by beach walkers and can be marked, as necessary, and is not expected to impact public 
access. The duck-bill is much less intrusive than other outfall features in beaches, such 
as the cement weir at Capitola Beach used for Soquel Creek lagoon management (see 
Photos 1 and 2). 
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Photo 1: Note cement bulkhead of flume extending into ocean mid-beach. 

' . .. ~ 
' 

Photo 2: Cement flume structure on Capitola Beach. 
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A Permanent Head-Driven Culvert attached to San Lorenzo Point is not proposed as part 
of the IMP and, therefore, public access impacts are not appropriate to be provided at this 
time. However, the City believes that public access impacts would be similar to those of 
the Temporary Head-Driven Culvert and that the area near San Lorenzo Point would be 
temporarily closed during the installation of the culvert over an estimated construction 
period. Once installed, the culvert and associated piping would be underwater when the 
lagoon was closed. Design and engineering for a permanently installed culvert on San 
Lorenzo Point has not been completed, so impacts to public access cannot be accurately 
stated at this time. 

e. Flooding Impact Analysis/5.0 Feet NGVD: The following additional information and 
evidence is provided to document the flooding associated with lagoon elevations 
exceeding 5.0 Feet NGVD and effects on City infrastructure and neighboring properties. 

1. San Lorenzo River Flood Control Levee Pump Facilities: These facilities are 
designed to be standby storm water pumps and not continuous water circulating 
pumps. From July 28, 2014-0ctober 8, 2014 (73 days) pumps at San Lorenzo/Bixby 
ran a total of 121 hours while the river was shoaled. Pumping starts at an 
approximate four-foot river level. There was no significant change in run times even 
with a one-foot control drop that was made in September 2014. In comparisonto July 
201 0-July 2011 when river flows were greater and 33.89 inches ofrain fell, the 
pumps at San Lorenzo/Bixby ran a total of 205 hours over a one-year period. 

2. Ground Saturation along Low-Lying Areas North of Levee: The associated rise 
of lagoon waters under streets and into infrastructure nolih of the levee incudes 
impacts to pavement and street conditions and to a stoplight electrical system. Photos 
1 and 2 of the Project Description and Supplemental Project Information document 
already submitted show ground saturation impacts along San Lorenzo Boulevard and 
Ocean Street. These photos were taken on October 22, 2014 when river levels were 
noted at 5.3 feet at the Soquel Bridge. Photos 1 and 2 in the Project Description and 
Supplemental Project Infonnation document a sinkhole that occurred at the time of 
the photo. 

Additional photos (Photos 1 and 2) are included in this response letter below 
documenting ground saturation impacts. The following photos were taken on 
September 16, 2014 and show groundwater saturation impacting stoplight electrical 
wires and street pavement weeping at San Lorenzo Boulevard and Ocean Street. The 
river was noted at five feet at the Soquel Bridge at the time of the photo. 

3. Flooding in Basements of Buildings along Pacific Avenue in Santa Cruz: The 
City of Santa Cruz received repolis of flooding in basements of buildings along 
Pacific Avenue in Santa Cruz on September 14, 2014. Photos 3, 4, and 5 show these 
conditions in September 2014 when liver levels were above five feet. 

( 
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Photos 1 and 2: Taken on San Lorenzo Boulevard near Ocean Street, September 16, 2014. 
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Photo 3: Del Mar Theater basement flooding. 

Photo 4: Del Mar Theater ground floor flooding. 
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Photo 5: Del Mar Theater storage area flooding. 

f. Temporary Outlet Channel Component: The IMP requests permit approvals for 
implementing up to six Temporary Outlet Channels per season from May 1-November 
15. This request is based on examination of twelve years of water surface and stream
flow data collected for the San Lorenzo River Lagoon. Review of this data resulted in 
this estimate of the potential maximum number ofTemporary Outlet Channels needed. 
In a given year, the need to implement a Temporary Outlet Channel will be influenced by 
stream-flow conditions. The City will not implement a Temporary Outlet Channel if 
trigger conditions are not occuning. The period of time proposed for implementing the 
outlet channel is May 1-November 15 to correspond to the time when the lagoon 
naturally closes, which is during these months when river flows are reduced. This period 
is also proposed to avoid the need for emergency breaches when low flows maintain a 
closed lagoon for longer periods and may occur as early as May and into November. 
Recent low-flow conditions have resulted in this occurring. 

In general, review of the 2002-2013 data demonstrate the following key findings which 
provided the estimate of needing to potentially implement up to six channels during a 
season: 

• Closures tend to be intennittent in April-July and longer (>2 weeks) fi·om August
November. 

• On average, closures in May-June lasted less than three days, and the stage only 
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surpassed five feet for an average ofless than twenty-four hours. This is likely 
because of the high flows (>30 cfs) in those months, which cause breaching before 
waves can build the beach higher than five feet. 

• Closures are most common in August-October (> 13 days per month) and less 
common in November-December (<5 days per month). Late summer closures 
sometimes lasted longer than one month (See Coastal Processes Report figures). 

The six days maximum refers to six individual days if six channels were done in a 
season. Each channel is estimated to take less than twelve hours to complete depending 
on tide conditions. 

4. Project Plans: A set oflarge fonnat project plans will be provided under separate cover and 
BMP language will be provided on the plan set. Smaller sets are attached to this letter. 

5. Construction Access: Both activities will require the use ofheavy equipment. Staging will 
be from the Santa Cruz Beach Boardwalk parking area (APN #007-321-09) and along the 
beach (APNs #007-321-07 and #007-321-04). Equipment will be stored in the parking area 
when not in use. Equipment will be washed off before and after daily use. Equipment will 
enter the area via the access ramp under the Trestle Bridge and stay to the west of the lagoon 
area or will access through Santa Cruz Beach Boardwalk ramps along APN #007-321-04 or / 
City of Santa Cruz APN #007-321-03 if conditions are not appropriate at the direct project 
site. Equipment will include a bulldozer and excavator. The excavator will be equipped with 
rubber tires. Installation will occur during low-tide periods and contact with ocean waters is 
not expected. Please see the Project Description and Supplemental Project Infonnation 
Pages 19-28 for specific Action Triggers, Construction Description, Minimization Measures, 
Notification Processes, Public Notification Plan, Final Plan Development and 
Documentation, and Equipment Best Management Practices for both activities. 

6. Public Access During Construction: The Project Description and Supplemental Project 
Infonnation describes a Public Notification Plan process for each activity. The areas of the 
beach used for the installation of the channel or culve1i will be taped off with construction 
and safety tape and appropriate City personnel will be on-site during construction, including 
safety personnel, to keep the public away from the work area. Public access is not desired 
during the construction period for the culvert and channel due to the presence of heavy 
equipment. The public will only be denied access to this portion of the Main Beach for the 
period that it takes to complete the channel (estimated at a maximum of twelve hours) or 
install the culvert. Due to the availability of other areas along the Main Beach during the 
construction period, no mitigation is proposed for public access impacts at the specific 
construction site. 

7. Construction Plan and Best Management Practices: The construction plans will include 
these Best Management Practices in the printed versions provided to the California Coastal 
Commission (CCC). 
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8. Visual Impact Analysis: The City requests a meeting or phone call to discuss the need for 
this analysis. The majority of the culvert system will either be submerged or buried under 
the sand: The duck-bill outlet may be exposed during some tide periods, but can be painted 
as needed to avoid visual impact. Several examples of duck-bill outlets used on other 
beaches in California are provided in the Supplemental Information. The duck-bill outlet, as 
proposed, will not include a cement collar. Greater visual impacts exist on local beaches 
than the system proposed for the IMP, including the cement culvert and weir at Capitola 
Beach (see previous photos). 

9. The Biological Report will be sent under separate cover. 

10-13. The City will implement the requested actions. 

14. The City has submitted the project for review by the Monterey Bay National Marine 
Sanctuary (MBNMS). The MBNMS has not provided comment on the project as of the date 
of this letter. 

15. The State Lands Commission has detennined that the project will take place within sovereign 
tidelands and submerged lands that have been transferred in trust to the City of Santa Cruz 
(see attached letter of September 19, 2014). 

16. Other Permit Approvals: The other pennits for the IMP as listed in the application 
materials are currently under review. The City will keep the CCC infonned as these pennits 
are provided to the City. 

17. Development and Permitting History: The City received pennit approvals on April 8, 
.1992 for a water level control structure for the San Lorenzo Lagoon. The permit number was 
3.29.15. The City has provided the d.esign and associated documents for this project as a 
submittal with this letter. 

Thank you for the opportunity to provide additional infonnation concerning the IMP. If you 
have any additional questions, please contact me by phone at (831) 420-5017 or via e-mail at 
scollins@cityofsantacruz.com . 

· Scott Collins 
Assistant to the City Manager 

Attachments 

P:\CMAD\Word(Wpfiles)\SUZANNEU\Collins\Letters\CDP Application 3-15-0144- Moroney.docx 
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