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MEMORANDUM

Date: May 9, 2016

To: Commissioners and Interested Persons

From:  Alison Dettmer, Deputy Director
Bob Merrill, District Manager
Tamara Gedik, Coastal Program Analyst

Subject: Addendum to Commission Meeting for Wednesday, May 11, 2016
North Coast District Item W24a
CDP Appeal A-1-MEN-16-0040 (Mendocino Land Trust)

The purpose of this staff report addendum is to present and respond to a public comment letter
received May 6, 2016 on behalf of appellant Diane Rubino from her attorney (Attachment A) in
response to the April 22, 2016 staff report, and to transmit additional public comments received
since publication of the staff report on April 22, 2016. The other correspondence received
includes a letter from the Sierra Club (Attachment B) which supports the Commission staff
recommendation that the appeal raises no substantial issue of conformity of the project as
approved with the policies of the certified LCP or with the public access policies of the Coastal
Act, and a letter from Dr. Jeff Kahler (Attachment C) which supports the appeal by Diane
Rubino. This addendum includes: (1) responses to the appellant’s comments; (1) revisions to
the recommended findings; and (I11) the correspondence received as attachments. The
addendum does not alter the conclusions of the staff report. Staff continues to recommend that
the Commission find that the appeal raises no substantial issue with respect to the grounds on
which it was filed.

Staff believes the trail project as proposed and approved by the County does not have a
significant impact on the Appellant’s privacy given that (a) there is no trail location any further
seaward of the Rubino parcel within the previously-dedicated and accepted public access
easement;(b) the approved trail project includes the installation of wire fencing and private
property signage along the inland side of the public access easement to deter public access users
from wandering off the trail and intruding on the privacy of the residents; and (c) trail amenities
will be located on Applicant-owned property north of the Appellant’s property .

Since the local record evidences that the approved trail will not have a significant adverse impact
on the Appellant’s privacy and that it is consistent with the access policies of the Coastal Act and
the certified LCP, staff believes the Appellant is actually seeking to avoid the effect of the public
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access easement previously dedicated for public use. The dedication was made by a prior owner
of the land in 1986. The prior owner accepted the benefit of a development permit, without
challenging the burden of the public access easement. As the successor in interest, the Appellant
stands in the shoes of the prior owner and since any challenge to the public access easement was
waived by the prior owner's failure to pursue its judicial remedies, the present landowner is
bound by that waiver.

Therefore, staff believes that the appeal presents no “significant questions” regarding conformity
of the approved trail with the certified local coastal program or the access policies of the Coastal
Act. (Cal. Code of Regs, tit. 14, § 13115.)

I Response to Appellant’s Comment L etter

In a letter dated May 4, 2016 prepared on behalf of appellant Diane Rubino, attorney Brian
Momsen reiterates the four contentions presented in the April 22, 2016 Commission staff report
as potentially valid grounds for an appeal, and raises three primary concerns regarding
Commission staff’s recommendation that the appeal raises no substantial issue.

1. Comment: The appellant asserts that:

Without getting into the merits of the Staff’s opinion, Ms. Rubino contends it is
improper and illegal for this conclusion by Staff to be the grounds to deny her a
hearing before the Coastal Commission and find that there is no ““substantial
issue”. This opinion constitutes the Staff weighing contested evidence and
essentially is a ““trial by staff...”

The appellant’s attorney additionally states that: “The Rubinos have raised substantial
issues on their appeal and therefore request the opportunity to be heard on May 11.”

Response: The staff report published on April 22, 2016 presents the staff
recommendation that will be considered by the Commission at its hearing scheduled for
May 11, 2016 in Newport Beach. Pages 1 and 6 of the staff report provide hearing
procedures information, indicating in part that the appellant, among others, is qualified to
testify before the Commission on the substantial issue question.

The procedures further outline the Commission’s decision-making authority. The April
22, 2016 staff report contains the findings supporting staff’s recommendation that the
Commission find the appeal raises no substantial issue with respect to the grounds on
which it was filed. At the May 11, 2016 public hearing, the Commission may decide at its
discretion to either vote that the appeal raises a substantial issue, or no substantial issue
with respect to the grounds on which it was filed. Page 6 of the staff report further states:
“If the Commission determines that the appeal does raise a substantial issue, the
Commission would continue the de novo portion of the appeal hearing to a subsequent
meeting.”

Therefore, the procedures contained within the staff report identify the opportunities
available to the appellant to participate in the substantial issue hearing on May 11, 2016
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in Newport Beach, and to speak on the matter of the subject appeal. Contrary to the
appellant’s assertions, the Coastal Commission, and not Commission staff, will
ultimately determine whether the appeal raises no substantial issue following the close of
public testimony.

2. Comment: The appellant’s attorney additionally asserts the following:

Secondly, in regard to the Staff Report’s conclusion that Ms. Rubino’s privacy
interests and private property rights have been adequately addressed simply
because the local County Code and the Coastal Act permits a trail within 20 feet
of a structure, [sic] does not address the fact that no study or consideration of
these interests and rights was ever in fact performed. Real property is unique and
even if the trail is 100 feet away from my client’s home and the Code allows 20
feet, that does not necessarily mean that the Rubino’s privacy rights and property
interests are not being unduly and unreasonably interfered with. While there were
botanical studies and archeological studies and considerations and mitigations
for plants and animals, there was no meaningful study or consideration of the
Rubinos private property rights and privacy interests whatsoever.

Response:

As described in the April 22, 2016 staff report, the County-approved trail segments
located on the two privately-owned properties (including the Rubino parcel) are sited
more than 100 feet and as far seaward as feasible from the residences, within the public
access easements that are required by the permits granted for development of houses on
the two properties in previous decade, and are located within 25 feet of the bluff edge.
The County’s findings for approval include evidence that the trail is sited far enough
away from the Rubino residence that it would not affect the privacy of the property
owners. Page 15 of the April 22, 2016 Coastal Commission staff report states in part the
following:

As noted in the Mitigated Negative Declaration adopted by the County for the
approved project, the distance between the trail and the residence reduce the
potential for noise from the trail to be significant or a nuisance. Siting the trail
the maximum farthest distance feasible westward of the residence, and placing
fencing and signage along the eastern edge of the PAE protects the privacy of
private property owners, consistent with public access policies of the Coastal Act
and the Mendocino County certified LCP, including but not limited to Coastal Act
Section 30214, Mendocino County Land Use Plan Policy 3.6-25, and Coastal
Zoning Code Section 20.528.015.

Coastal Act Section 30214(4)(b) states:

It is the intent of the Legislature that the public access policies of this article be
carried out in a reasonable manner that considers the equities and that balances
the rights of the individual property owner with the public's constitutional right of
access pursuant to Section 4 of Article X of the California Constitution. Nothing
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in this section or any amendment thereto shall be construed as a limitation on the
rights guaranteed to the public under Section 4 of Article X of the California
Constitution.

The trail approved by the County is sited in the furthest seaward location feasible that is
within the public access easement that was dedicated and recorded by the appellant’s
predecessor three decades ago, on April 10, 1986 (Mendocino County Official Records
Book 1553 Page 155). By: (a) siting the trail in the furthest seaward location more than
100 feet from the Rubino’s residence; (b) incorporating fencing and private property
signage to deter public access users from wandering outside the easement area; and (c)
locating the trail amenities on Applicant-owned property north of the Appellant’s
property; the County-approved development maximizes the privacy rights of the
individual property owners while assuring the public’s constitutional rights of access.

3. Comment: The appellant’s attorney argues that the County-approved development does
not include as enforceable conditions of approval the “discretionary components of the
Access Management Plan including the very issues that are of the most concern to the
Rubinos- use restrictions, aesthetics, security, etc. are left to be implemented at a later
date...” The appellant further contends that:

There was no meaningful environmental review and public participation in this
process which violates Sundstrom. Moreover, some of the conditions in the Land
Trust’s proposed Access Management Plan or lack thereof, are contrary to the
Rubino’s interests, even if they were conditions of approval. For example, the
hours of operations for the proposed trail are “dawn to dusk’ which on the coast,
in the summertime is approximately 5:00 a.m. to 9:00 p.m. This is not reasonable
and should be amended to something more realistic and considerate of the
Rubino’s privacy such as 8:00 a.m. through 6:00 p.m. all year. There are no
provisions for garbage receptacles. There are no provisions for security or gating
in the Access Management Plan. Other than the eleventh hour proposal at the
Board of Supervisors hearing, there has been no consideration or input from the
Rubinos and the public into what the contents of this Plan should be.

Response: Coastal Act Section 30210 states:

In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with
public safety needs and the need to protect public rights, rights of private
property owners, and natural resource areas from overuse.

Neither the special conditions of the Commission CDP No. 1-86-22 granted for the house
located on the Rubino property nor the recorded offer-to-dedicate public access easement
limit the hours of use of the public access trail to less than 24-hour access. Additionally,
the County-approved development does not include specified hours of use.
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Page 17 of the April 22, 2016 staff report indicates that the applicant did prepare “a draft
updated accessway management plan dated February 29, 2016 and presented it to the
appellant and the Supervisors at the County appeal hearing on March 1, 2016.

The action by the County Board of Supervisors to uphold the Coastal Permit
Administrator action did not include any authorization or findings approving the draft
updated accessway management plan that was provided for discussion at the March 1,
2016 appeal hearing. Should the applicant seek to authorize new development or a
change to previously approved development such as a proposal to modify the hours of
use to those suggested in the February 29, 2016 draft accessway management plan, an
amendment to the underlying coastal development permit would be required. As new
development or a change to previously approved development such as a permit
amendment to change the hours of use would be reviewed by the County Coastal Permit
Administrator and/or the Coastal Commission with a full public hearing which the
appellants could participate in, the appellant’s contention that a Sundstrom violation
occurred raises no substantial issue of conformity of the approved development with the
certified LCP or the access policies of the Coastal Act.

CZC Section 20.528.045 “Accessway Management Plan” states in part the following:

No accessway shall be opened for public use until an Accessway Management
Plan has been prepared by the managing agency and accepted by the Director. At
a minimum, the Plan shall:

(D) Set forth provisions for protecting the accessway from vandalism and/or
improper use (e.g., guarded gate, security patrol, hours of operation or
period/seasons of closure and fees, if any).

Page 17 of the April 22, 2016 Coastal Commission staff report states in part the
following:

Contrary to the appellant’s assertions, none of the components of the draft
accessway management plan rely on additional future studies or analysis.

Moreover, any proposal to undertake new development or amend previously

approved development would require a new permit or a permit amendment.
Therefore, the draft accessway management plan does not trigger the need for

any additional discretionary analysis beyond that considered as part of the
County-approved development.

Further, the appellant contends in part that by not requiring approval of the
accessway management plan by the time of the County’s action on the CDP, the
details of how the trail will be designed to avoid privacy concerns will not be
developed until too late in the process, after the public hearing process. However,
because the accessway management plan serves as a tool demonstrating how
management and maintenance of the approved development within the public
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access easements will be implemented, it further ensures the privacy of adjacent
property owners through features such as dogs-on-leash provisions and protects
the aesthetic values of the area by providing for the collection of litter (through,
at minimum, monthly visitation by trail maintenance work crews managed by
MCMA and MLT).

The appellant argues that neither the approved development nor the draft accessway management
plan include provisions for garbage receptacles or security gating. Mendocino County CZC
Section 20.528.045 requires that an accessway management plan shall be prepared by the
managing agency and accepted by the Director prior to opening the trail for public use, and shall
include, “provisions for protecting the accessway from vandalism and/or improper use (e.g.,
guarded gate, security patrol, hours of operation or period/seasons of closure and fees, if any).”
(Emphasis added). As the local record includes evidence that the County-approved development
will not result in any significant adverse impacts on the appellant’s privacy, there is no
demonstrated need for any of the sample development provisions provided in CZC Section
20.528.045.

1. Revisions to Recommended Findings

Finding language has been added to the staff recommendation as follows to address the concerns
in the appellant’s comment letter (text to be removed appears in
text to be added appears in bold double-underline):

A. Modify Analysis of Appellant’s Contention in Finding F, Contention 1c, beginning
before the first full paragraph on page 15 of the staff recommendation as follows:

In his May 4, 2016 comment letter, the appellant’s attorney additionally asserts the
following:

Secondly. in regard to the Staff Report’s conclusion that Ms. Rubino’s privacy
Interests and private property rights have been adequately addressed simply
because the local County Code and the Coastal Act permits a trail within 20 feet of a
structure, does not address the fact that no study or consideration of these interests
and rights was ever in fact performed. Real property is uniqgue and even if the trail
s 100 feet away from my client’s home and the Code allows 20 feet, that does not
necessarily mean that the Rubino’s privacy rights and property interests are not
being unduly and unreasonably interfered with. While there were botanical studies
and archeological studies and considerations and mitigations for plants and animals,
there was no meaningful study or consideration of the Rubinos private property
rights and privacy interests whatsoever.

Studies were undertaken to inform the design and location of public access improvements
including but not limited to: a) an initial feasibility study conducted from 2007 through 2010%, b)

! The Feasibility Study Report acknowledges a temporary suspension of activity from December 2008 through
August 2009 due to a State budget crisis and freezing of expenditure funding.
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botanical studies (reports dated September 15, 2014 and January 5, 2015), ¢) Point Arena
Mountain Beaver surveys conducted in September 2014; and d) archaeological surveys
conducted in March and August 2014. The County-approved trail developments will occur on
lands that are designated highly scenic, and the trail improvements have been designed in a
manner that minimizes alteration of landforms, visual prominence of materials (by utilizing
wildlife friendly wire fencing), and reflectivity (by reducing size and quantity of signage, and
painting signs to reduce the potential for glare).

The County-approved trail segments located on the privately-owned properties (including
the Rubino parcel) are sited more than 100 feet and as far as feasible from the residences,
within the public access easement required by the permits granted for development of
houses on the two properties in the past, and located within 25 feet of the bluff edge. The
County’s findings for approval include evidence that the trail is sited far enough away from

the residence that it would not affect the privacy of the property owners. Fhys-tThe
County-approved development addresses private property concerns by: a) siting the portion of

the trail located on the Rubino parcel in the farthest, westernmost location, over 100 feet from
the residence; b) locating signage and fencing along the eastern edge of the public access
easement to deter the public from straying off the trail onto adjacent privately-owned lands; and
c) locating the trail amenities on Applicant-owned property north of the Appellant’s

property.

Further, tFhe approved trail is designed to minimize landform alteration to the maximum extent
feasible and includes measures to minimize the potential for erosion. Users of the trail will be
directed to walkways and trails that avoid sensitive resources. As noted in the Mitigated
Negative Declaration adopted by the County for the approved project, the distance between the
trail and the residence reduce the potential for noise from the trail to be significant or a nuisance.
Siting the trail the maximum farthest distance feasible westward of the residence, and placing
fencing and signage along the eastern edge of the PAE protects the privacy of private property
owners, consistent with public access policies of the Coastal Act and the Mendocino County
certified LCP, including but not limited to Coastal Act Section 30214, Mendocino County Land
Use Plan Policy 3.6-25, and Coastal Zoning Code Section 20.528.015.

Coastal Act Section 30214(4)(b) states:

It is the intent of the Legislature that the public access policies of this article be carried
out in a reasonable manner that considers the equities and that balances the rights of
the individual property owner with the public's constitutional right of access pursuant
to Section 4 of Article X of the California Constitution. Nothing in this section or any
amendment thereto shall be construed as a limitation on the rights guaranteed to the
public under Section 4 of Article X of the California Constitution.

The trail approved by the County is sited in the furthest seaward location feasible that is
within the public access easement that was dedicated and recorded by the appellant’s
predecessor three decades ago, on April 10, 1986 (Mendocino County Official Records
Book 1553 Page 155). By siting the trail in the furthest seaward location more than 100 feet
from the Rubino’s residence, incorporating fencing and private property signage to deter




A-1-MEN-16-0040 (Mendocino Land Trust)
05/10/2016
Page 8 of 11

public access users from wandering outside of the easement area, and locating trail
amenities on the Applicant-owned property north of the Appellant’s property, the County-
approved development maximizes the privacy rights of the individual property owners
while assuring the public’s constitutional rights of access.

Finally, part of the appellant’s privacy concern stated in the appeal is that the trail will lead to an
increased likelihood of vandalism at the Rubino residence. The appellant has highlighted in their
appeal an incident that occurred at their house at a time they concede is coincident with the
departure of the property owner’s caretaker. The incident occurred before any trail had been
approved by the County and the appellant has not presented any evidence to suggest that use of
the trail would increase vandalism.

Therefore, the Commission finds that appeal contentions asserting that the trail design did
not balance privacy interests of private property owners with the public’s right of access
do not raise a substantial issue of conformity of the project as approved with the public
access policies of the Coastal Act or the standards of the certified LCP.

B. Modify Analysis of Appellant’s Contention in Finding F, Contention 1d beginning on
page 17 as follows:

Although Special Condition No. 11 of the County-approved development requires an updated
management plan prior to issuance of the building permit at a later date, MLT presented a draft
updated accessway management plan dated February 29, 2016 and presented it to the appellant
and the Supervisors at the County appeal hearing on March 1, 2016. The revised draft public
accessway management plan was prepared in consultation with staff from the Coastal
Commission, SCC, Mendocino County, and MCMA and more directly addresses trail
management, monitoring, maintenance, and liability, and other components that the land trust
customarily implements in association with trail management and maintenance.

In his May 4, 2016 comment letter, the appellant further argues that the County-approved
development did not include as enforceable conditions of approval the “discretionary
components of the Access Management Plan including the very issues that are of the most
concern to the Rubinos- use restrictions, aesthetics, security, etc. are left to be implemented
at a later date...” The appellant further contends that:

There was no meaningful environmental review and public participation in this
process which violates Sundstrom. Moreover, some of the conditions in the Land
Trust’s proposed Access Management Plan or lack thereof, are contrary to the
Rubino’s interests, even if they were conditions of approval. For example, the hours of
operations for the proposed trail are “dawn to dusk’ which on the coast, in the
summertime is approximately 5:00 a.m. to 9:00 p.m. This is not reasonable and should
be amended to something more realistic and considerate of the Rubing’s privacy such
as 8:00 a.m. through 6:00 p.m. all year. There are no provisions for garbage
receptacles. There are no provisions for security or gating in the Access Management
Plan. Other than the eleventh hour proposal at the Board of Supervisors hearing, there

has been no consideration or input from the Rubinos and the public into what the
contents of this Plan should be.
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Coastal Act Section 30210 states:

In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs

and the need to protect public rights, rights of private property owners, and natural
resource areas from overuse.

Neither the special conditions of the Commission CDP No. 1-86-22 granted for
development of the house located on the Rubino property nor the recorded offer-to-
dedicate public access easement limit the hours of use of the public access trail.
Additionally, the County-approved development does not include specified hours of use.

The action by the County Board of Supervisors to uphold the Coastal Permit
Administrator action did not include any authorization or findings approving the draft
updated accessway management plan that was provided for discussion at the March 1,
2016 appeal hearing. Should the applicant seek to authorize new development or change
reviously approved development such as a request to modify the hours of use to those
suggested in the February 29, 2016 draft accessway management plan, an amendment to
the underlying coastal development permit would be required. As new development or a
change to previously approved development such as a permit amendment to change the
hours of use would be reviewed by the County Coastal Permit Administrator and/or the
Coastal Commission with a full public hearing which the appellant could participate in,
the appellant’s contention that a Sundstrom violation occurred raises no substantial issue

of conformity of the approved development with the certified LCP or the access policies of
the Coastal Act.

As discussed above, the approved trail project as proposed includes trail features that address
privacy through: a) siting the portion of the trail located on the Rubino parcel in the farthest,
westernmost location, over 100 feet from the residence, b) installing “private property’ signage
and wildlife-friendly wire fencing along the eastern edge of the public access easement to deter
the public from straying off the trail onto adjacent privately owned lands; and c) locating trail
amenities on the Applicant-owned property north of the Appellant’s property. Condition 3
of the County’s approval state that “the application, along with supplemental exhibits and related
material, shall be considered elements of the permit, and that compliance therewith is mandatory,
unless an amendment has been approved by the Planning Commission.” Therefore, the siting of
the trail in the approved location over 100 feet from the residence, the siting of the trail
amenities on the Applicant-owned property north of the Appellant’s property, and the
installation of the wire fencing along the eastern edge of the public access easement as proposed
in the application is mandatory. Siting the trail over 100 feet away from the residence, placing
fencing and signage along the eastern edge of the public access easement and siting trail
amenities on the Applicant-owned property north of the Appellant’s property maximizes the
protection of privacy of the property owners, consistent with the public access policies of the
Coastal Act and the Mendocino county certified LCP, including but not limited to, Coastal Act
Section 30214, Mendocino County Land Use Plan Policy 3.6-25, and Coastal Zoning Code
Section 20.528.015.
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Contrary to the appellant’s assertions, none of the components of the draft accessway
management plan rely on additional future studies or analysis. Moreover, any proposal to
undertake new development or amend previously approved development would require a
permit or permit amendment. Therefore, the draft accessway management plan does not
trigger the need for any additional discretionary analysis beyond that considered as part of the
County-approved development.

Further, the appellant contends in part that by not requiring approval of the accessway
management plan by the time of the County’s action on the CDP, the details of how the trail will
be designed to avoid privacy concerns will not be developed until too late in the process, after
the public hearing process. However, because the accessway management plan serves as a tool
demonstrating how management and maintenance of the approved development within the
public access easements will be implemented, it further ensures the privacy of adjacent property
owners through features such as dogs-on-leash provisions and protects the aesthetic values of the
area by providing for the collection of litter (through, at minimum, monthly visitation by trail
maintenance work crews managed by MCMA and MLT).

The appellant argues that neither the approved development nor the draft accessway
management plan include provisions for garbage receptacles or security gating. Mendocino
County CZC Section 20.528.045 requires that an accessway management plan shall be
prepared by the managing agency and accepted by the Director prior to opening the trail
for public use, and shall include, *“provisions for protecting the accessway from vandalism
and/or improper use (e.q., guarded gate, security patrol, hours of operation or
period/seasons of closure and fees, if any).” (Emphasis added). As the local record includes
evidence that the County-approved development will not result in any significant adverse
impacts on the appellant’s privacy, there is no demonstrated need for any of the sample
development provisions provided in CZC Section 20.528.045.

Therefore, the County’s approval requiring as Special Condition No. 11 that the applicant submit
a revised access management plan prior to building permit issuance (and thus prior to opening
the accessway to public use) is consistent with the public access management policies of the
Coastal Act and the certified LCP, including but not limited to Coastal Act Section 30212 and
Mendocino County Coastal Zoning Code Section 20.528.045. The degree of factual and legal
support for the County’s decision is high, given that a) its approval was consistent with the
policies of the certified LCP that requwe an accessway management plan prlor to o penlng a trail
to public use; b) M g

and—the@eastal—@emmrs&en—app#ewd—m% ¥ Qrogosal to undertake new

development or amend previously approved development would require a permit or permit
amendment; c) the approved trail project is designed to protect the privacy of the private

property owners by locating the trail over 100 feet away from the residence, including the

installation of fencing and private property signage, and locating trail amenities on Applicant-

owned property north of the Appellant’s property; and d) because the access way
management plan serves as a tool further ensuring the privacy protection of adjacent property

owners by identifying how management and maintenance of the approved development within
the public access way will be implemented.
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For all of the above reasons, the Commission finds that the appeal does not raise a substantial
issue of conformity of the approved project with the certified LCP and public access policies of
the Coastal Act.

C. Corrections to Typographical Errors.

There are several typographical errors in the findings. These errors and any other typographical
errors in the report will be corrected in the Adopted Findings prepared after Commission action on
the application. The corrections to the typographical errors include the following:

Page 2, Last Sentence of Paragraph Four:

Most of these invalid contentions instead question the validity of the public access
easement area executed and recorded as a condition of approval of a prior 1986 permit
for the site. These latter contentions are o three decades late.

Page 3, First Full Sentence in Paragraph One:

Third, the approved trail project is sited and designed to protect the property owners’
privacy by locating the trail more than 100 feet away from the residence, including the
installation of wire fencing and private property signage along the inland side of the
public access easement area to_deter public access users from wendering wandering off
the trail and intruding on the privacy of the residents, and locating trail amenities on
the Applicant-owned property north of the Appellant’s property.

Page 11, Middle of the Page:

Page 173 of Book 1553 (Mendocino County Official Records, Recorded on April 10, 1986)
depicts the 25-foot-wide public access easement (PAE) measured from the top of the bluff edge,
with the easterly boundary of the PAE situated apprexkmately-120 more than 100 feet from the
residence. Although the terms of the OTD state that the access shall in no case be closer than 10
feet from the approved residence, the easement as depicted in the recorded OTD is actually
located appreximately120 more than 100 feet from the residence. This separation of the
County-approved trail from the residence is shown in the aerial site plan on page 2 of 13 of
Exhibit No. 4. A closer oblique aerial view of the Rubino parcel from 2013 showing the relative
distance of the residence back from the bluff edge is shown on page 4 of 4 of Exhibit No. 2. The
County-approved trail was sited within 25 feet from the bluff edge and within the public access
easements, consistent with the specifications of the recorded OTDs.
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California Coastal Commission : co SCALIFOHNIA
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Hearing Date: May 11, 2016
Time: 9:00 am.
Place: Newport Beach, City Council Chambers
Applicant:  Mendocino Land Trust :
Appellant: - - Diane Rubino

Dear Coastal Commissioners:

, This office répresents the Appellant, Diane Rubino. Ms. Rubino wishes to respond
briefly to the Staff Report on this matter which she justreceived today as follows:

The Staff Report admits that the appeal states valid legal grounds, particularly that:

a. The approved trail is not clearly within the boundaries of the recorded and accepted
Offer to Dedicate Public Access Easement;

b. The effect of the trail design on grazing operations was not evaluated;
c. The property owners’ privacy needs were not considered; and
d. An Access Management Plan has not been prepared.

The report then concludes, however, that no “substantial issue” has been raised by the
appeal because “there is a high degree of factual support for the local government’s decision to
find that the approval conforms with the public access provisions of the Coastal Act and the
certified LCP.” : S Lo

Without getting into the merits of the Staff’s opinion, Ms. Rubino contends it is improper
and illegal for this conclusion by Staff to be the grounds to deny her a hearing before the Coastal
Commission and find that there is no “substantial issue”. This opinion constitutes the Staff
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weighing contested evidence and essentially is a “trial by staff”. Such a weighing of evidence is
in sharp contrast to California Court of Appeal decisions which upheld the California Coastal
Commission finding that no substantial issue existed which are situations where there is a
question of law and not weighing of facts. (See Alberstone v. California Coastal Commission
(2008) 169 Cal.App.4th 859 — merger of two lots was not a “land division” that was prohibited

under a City’s local program.)

Secondly, in regard to the Staff Report’s conclusion that Ms. Rubino’s privacy interests
and private property rights have been adequately addressed simply because the local County
Code and the Coastal Act permits a trail within 20 feet of a structure, does not address the fact
that no study or consideration of these interests and rights was ever in fact performed. Real
property is unique and even if the trail is 100 feet away from my client’s home and the Code
allows 20 feet, that does not necessarily mean that the Rubino’s privacy rights and property
interests are not being unduly and unreasonably interfered with. While there were botanical
studies and archeological studies and considerations and mitigations for plants and animals, there
was no meaningful study or consideration of the Rubinos private property rights and privacy
interests whatsoever. ‘

In regard to the Access Management Plan issue, while the Rubinos appreciate that at the
March 1, 2016, hearing before the Mendocino County Board of Supervisors, the Mendocino .
County Land Trust did submit a meaningful plan, it was still only a good faith gesture and not for
example, a condition of approval of the permit which is enforceable. There is nothing
prohibiting the Land Trust from changing or discarding this plan at its whim. Therefore, the
same circumstances and issues raised in Sundstrom v. County of Mendocino (1988) 202
Cal.App.3d 296, where the Court of Appeal made clear that a County cannot approve a project
where complete application involves later development of a discretionary element (there a septic
system) still exists here.

- The discretionary components of the Access 'ManagémehffPl'an"iiic;lii'diﬁg!th'e“-‘Ve“ry“i‘s'sues
that are of the most concern to the Rubinos — use restrictions, aesthetics, security, etc. are left to
be implemented at a later date — as opposed to being conditions of the use permit. There was no
meaningful environmental review and public participation in this process which violates
Sundstrom. Moreover, some of the conditions in the Land Trust’s proposed Access Management
Plan or lack thereof, are contrary to the Rubino’s interests, even if they were conditions of
approval. For example, the hours of operations for the proposed trail are “dawn to dusk” which
on the coast, in the summertime is approximately 5:00 a.m. to 9:00 p.m. This is not reasonable
and should be amended to something more realistic and considerate of the Rubino’s privacy such
as 8:00 a.m. through 6:00 p.m. all year. There are no provisions for garbage receptacles. There
are no provisions for security or gating in the Access Management Plan. Other than the eleventh
hour proposal at the Board of Supervisors hearing, there has been no consideration or input from
the Rubinos and the public into what the contents of this Plan should be.

" (20f3)
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Conclusion

The Rubinos have raised substantial issues on their appeal and therefore request the
opportunity to be heard on May 11.

Respectfully submitted,

By: Brian S. Momsen, Esq.
Attorneys for Diane Rubino

(3 of 3)




Sierra Club, Mendocino Group
Coastal Committee
27401 Albion Ridge Rd.
Albion, CA 95410

May 4, 2016

California Coastal Commission
North Coast District Office
1385 8" St.

Arcata, CA 95521

Re: W24a
A-1-MEN-16-0040

Dear Commissioners,

The Coastal Committee would like to express our support of the CCC staff
recommendation of No Significant Issue on the Rubino appeal of the approved CDP for a
coastal trail along Pelican Bluffs.

We have followed the process of several years to establish this trail. The Mendocino
Land Trust first did a through investigation of the legal and practical considerations for
establishing the trail, and held several community meetings to get local input. It was
determined that this stretch of trail was both practical and beneficial for the community
and the larger community of California residents and visitors.

The Sierra Club is proud of the Mendocino Land Trust for showing the tenacity and care
to pursue this trail opportunity to its fulfillment. Please consider these efforts and reject
the appeal, letting the approval stand.

Thanks for your consideration,

Rixanne Wehren
Chair, Coastal Committee
Sierra Club, Mendocino Group

ATTACHMENT B
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VETERINARY MEDICAL ASSOCIATES
J.S.KAHLER, D.VM.

Caliivrnia Coastal Commission : May 2, 2016
Northcoast District Office

1385 Eighth: St., Suite 120

Arcata CA 95521

I am writing this letter in support of ari appeal by Diane Rubino, appeal number A-1-MEN-16-
0040. Ms Rubino is dealing with a situation that I too have dealt with in the past and likely will do so
again in the future. *

Ms. Rubino's father was requlred to grant an easement for a public trail along the bluff at the
west edge of his property as a contingency to receiving a coastal development permit to build a house
from the California Coastal Commission. He did so, received the permit and subsequently built his
house. I do not have the specific date but I believe this occurred in the decade of the eighties. My
property which lies within the city limits of Point Arena and too is along the bluff, also carries with it
an easement for a public trail extracted from the previous owners of the property, Judy and George
Beijer(sp?) as a contingency to receiving a CDP from the city of Point Arena.

As I am sure you are well aware, this practice of requiring an easement in return for a CDO was
found to be unconstitutional in 1987 by the Supreme Court of the United States in Nollan vs. the
California Coastal Commission. It was considered extortion and labeled a “taking” of property without
comnensation. I realize this decision was rendered after Mr. Rubino had his property faken and I
believe that to have been the case with the Beiers as well although that easement may have been

. extorted after the ruling. This taking is still-being done in Point Arena as of 2012 when Tom White was
forced by the City to give a trail easement in order to receive a well drilling permit for his property.
~_ While I completely understand the need for public access to various lands throughout the state, I
also believe in private property rights and do no believe this taking of property as it has occurred in the:
. cases I have cited should stand. In other words, the extorted easements should be nullified.

Imagine having someone walking along a trail thirty feet from and in plain view of your master
bedroom. That would be the case with my property. And as the bluff edge regresses, the trail will
continue to move closer and closer!- For Ms. Rubino, she too would be subject to people walking just
west of her house completely destroying her privacy. This should not be allowed to occur.

Will the public assume the portion of property taxes applied to the area of land consumed by the .
easements that have been taken froni property owners?

Please consider removing the easement for a trail through Ms. Rubino's property as the ,
beginning step toward righting the wrongs that have been done in the taklng of property from owners
unconstltutlonally and transferrmg ‘it to the pubhc o

'RECEIVED
MAY 09 2015

CALIF*"P“\!H\
. STAL COMMInS ION
':NORIH COAST DiSleCT

e o TATTACHMENT €

s 'MEMBER HOSPITAL - AMERICAN ANIMAL HOSPITAL ASSOCIATION

204 WEST GRANGER AVENUE MODESTO, CALIFORNIA 95350 (209) 527-5855
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY Edmund G. Brown, Jr., Governor

CALIFORNIA COASTAL COMMISSION
NORTH COAST DISTRICT OFFICE

1385 8™ STREET e SUITE 130

ARCATA, CA 95521

VOICE (707) 826-8950

FAX (707) 826-8960

W 24a

Filed: 3/22/16
49" Day: Waived
Staff: T. Gedik-A
Staff Report: 4/22/16
Hearing Date: 5/11/16

STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBSTANTIAL ISSUE DETERMINATION

Application No.: A-1-MEN-16-0040

Applicant: Mendocino Land Trust

Appellant: Diane Rubino

Local Government: County of Mendocino

Local Decision: Approval with Conditions

Location: West of Highway One, approximately 600 feet south of its

intersection with Curley Lane (CR 504A), located between
post miles 14.26 and 13.86 and including two public access
easements at 26300 and 26600 South Highway One, in
Mendocino County (APNs: 027-151-08 (Mendocino Land
Trust), 027-341-07 (LaFranchi), and 027-341-08 (Rubino))

Project Description: Construct a trail along Pelican Bluffs. Associated
development includes a bridge, boardwalks and signage.

Staff Recommendation: No Substantial Issue

IMPORTANT HEARING PROCEDURE NOTE

This is a substantial issue only hearing. Testimony will be taken only on the question of whether
the appeal raises a substantial issue. Generally, and at the discretion of the Chair, testimony is
limited to 3 minutes total per side. Please plan your testimony accordingly. Only the applicant,
persons who opposed the application before the local government (or their representatives), and
the local government shall be qualified to testify. Others may submit comments in writing. If the
Commission determines that the appeal does raise a substantial issue, the de novo phase of the
hearing will occur at a future Commission meeting during which it will take public testimony.




A-1-MEN-16-0040 (Mendocino Land Trust)

SUMMARY OF STAFF RECOMMENDATION

Staff recommends that the Commission, after public hearing, determine that NO substantial issue
exists with respect to the grounds on which the appeal has been filed.

On November 18, 2015, the County of Mendocino Coastal Permit Administrator conditionally
approved Coastal Development Permit (CDP) No. 2014-0042 that authorized Mendocino Land
Trust to construct a public access trail along Pelican Bluffs, with associated development
consisting of a bridge, boardwalks, and signage construction within an already existing public
access easement area. The County-approved development will add an approximately 1.9-mile
portion of the California Coastal Trail along three bluff top parcels located approximately two
miles south of the recently created Point Arena-Stornetta Unit of the California Coastal National
Monument, and two miles north of Schooner Gulch State Beach near Moat Creek.

Of the three parcels, Mendocino Land Trust (MLT) acquired the northern-most, undeveloped 73-
acre parcel in 2013 with funding from the State Coastal Conservancy (SCC). Two privately-
owned parcels to the south (APNs 027-341-07 (LaFranchi) and 027-341-08 (Ferrara/Rubino))
contain previously dedicated 25-foot-wide lateral public access easements along the bluff top.
The bulk of the approved development, including a parking area, wheelchair-accessible loop
trail, picnic tables, steps, and interpretive signage will occur on the northernmost parcel owned
by Mendocino Land Trust. Development within public access easements on the southerly parcels
consists primarily of trail development, private property signage, and wildlife-friendly wire
fencing along the eastern border of the public access easements.

The local action is being appealed by a subsequent owner of one of the two privately owned
parcels subject to the existing public access easements. After the Appellant appealed the Permit
Administrator’s decision to the Mendocino County Board of Supervisors, and the Board denied
the appeal, the Appellant timely filed an appeal with the Commission’s North Coast District
Office on March 22, 2016. The appeal raises both valid and invalid contentions. Some of the
contentions are invalid because they either question the County’s compliance with CEQA or do
not relate to the trail that was approved by the County within the existing public access easement
area. Most of these invalid contentions instead question the validity of the public access
easement area executed and recorded as a condition of approval of a prior 1986 permit for the
site. These latter contentions are two decades late.

Other contentions raised in the appeal present potentially valid grounds for appeal in that they
allege the approved development’s inconsistency with the public access policies of the certified
LCP and the Coastal Act, particularly that: (a) the approved trail is not clearly within the
boundaries of the recorded and accepted Offer to Dedicate public access easement; (b) the effect
of the trail design on grazing operations was not evaluated; (c) the property owners’ privacy
needs were not considered; and (d) an Accessway Management Plan has not been prepared.
However, these valid appeal contentions do not raise a substantial issue of conformity of the
project as approved with the policies of the certified LCP or the public access policies of the
Coastal Act because there is a high degree of factual support for the local government’s decision
to find that its approval conforms with the public access provisions of the Coastal Act and the
certified LCP. First, the County-approved trail segments located on the privately-owned property
are sited more than 100 feet and as far as feasible from the residences, within the public access
easement, and within 25 feet of the bluff edge. Second, the appellants have confined cattle use to

2
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the lands eastward of the house while the trail is instead located more than 150 feet away on
lands westward of the house and is also separated from the cattle grazing area by existing and
approved fencing. Third, the approved trail project is sited and designed to protect the property
owners privacy by locating the trail more than 100 feet away from the residence and including
the installation of wire fencing and private property signage along the inland side of the public
access easement to deter public access users from wondering off the trail and intruding on the
privacy of the residents. Fourth, the preparation of an Accessway Management Plan is required
prior to issuance of a building permit to further ensure the privacy of adjacent property owners.
Therefore, Commission staff recommends that the Commission find that the appeal raises no
substantial issue with respect to the grounds on which it was filed.

The motion to adopt the staff recommendation of No Substantial Issue is found on Page 5.
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l. MOTION AND RESOLUTION

Motion:

I move that the Commission determine and resolve that Appeal No. A-1-
MEN-16-0040 does not present a substantial issue with respect to the
grounds on which the appeal has been filed under Section 30603 of the
Coastal Act regarding consistency with the Certified Local Coastal Plan
and/or the public access and recreation policies of the Coastal Act.

Staff recommends a YES vote on the foregoing motion. Passage of this motion by voting “Yes”
as is recommended by staff will result in a finding of No Substantial Issue and adoption of the
following resolution and findings. The local action will become final and effective. The motion
passes only by an affirmative vote of the majority of the appointed Commissioners present.

Resolution:

The Commission hereby finds that Appeal No. A-1-MEN-16-0040 raises
No Substantial Issue with respect to the grounds on which the appeal has
been filed under Section 30603 of the Coastal Act regarding consistency
of the approved development with the certified LCP and/or the public
access policies of the Coastal Act.

II.  FINDINGS AND DECLARATIONS

A. APPEAL JURISDICTION AND PROCEDURES

Pursuant to Coastal Act Section 30603, the County’s approval is appealable to the Commission
because (1) the approved development constitutes a major public works project, and because the
approved development is located: (2) within a designated “highly scenic area,” which is a type of
sensitive coastal resource area; (3) within 100 feet of a wetland or stream; (4) within 300 feet of
the top of the seaward face of a coastal bluff; and (5) between the sea and the first public road
paralleling the sea. The grounds for an appeal are limited to an allegation that the approved
development does not conform to the standards set forth in the certified local coastal program
and as the development is located between the first public road and the sea, the public access
policies set forth in the Coastal Act.

Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it determines
that no substantial issue exists with respect to the grounds on which the appeal has been filed™.
Even when the Commission chooses not to hear an appeal, an appellant nevertheless may obtain
judicial review of the local government's coastal permit decision by filing a petition for a writ of

! The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous
decisions on appeals, the Commission has generally been guided by the following factors in making substantial issue
determinations: (a) the degree of factual and legal support for the local government’s decision; (b) the extent and
scope of the development as approved or denied by the local government; (c) the significance of the coastal
resources affected by the decision; (d) the precedential value of the local government's decision for future
interpretations of its LCP; and, (e) whether the appeal raises only local issues, or those of regional or statewide
significance.
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mandate pursuant to Code of Civil Procedure, Section 1094.5. Commission staff has analyzed
the administrative record for the approved project, including the County’s Final Local Action
Notice for the development (Exhibit No. 5), the appellant’s claims (Exhibit No. 6), and the
relevant requirements of the Coastal Act and certified LCP (Appendix C) and is recommending
that the Commission find that the appeal raises no substantial issue with respect to the grounds
on which the appeal has been filed.

In this case, because the staff is recommending that the appeal raises no substantial issue, the
Commission will hear arguments and vote on the substantial issue question. Proponents and
opponents will have three minutes per side to address whether the appeal raises a substantial
issue. The only persons qualified to testify before the Commission on the substantial issue
question are the applicant, the appellant and persons who made their views known before the
local government (or their representatives), and the local government. Testimony from other
persons regarding substantial issue must be submitted in writing. It takes a majority of
Commissioners present to find that no substantial issue is raised.

If the Commission determines that the appeal does raise a substantial issue, the Commission
would continue the de novo portion of the appeal hearing to a subsequent meeting.

B. LocAL GOVERNMENT ACTION AND FILING OF APPEAL

The Mendocino County Coastal Permit Administrator approved the proposed project with
modified special conditions at its hearing held on November 18, 2015. On November 24, 2015,
Diane Rubino appealed the local decision to the Mendocino County Board of Supervisors. On
March 1, 2016 the Board of Supervisors heard public comment on the item and denied the
appeal, upholding the approval of the Coastal Permit Administrator and adopting additional
findings for approval.

The North Coast District Office received the Notice of Final Local Action on March 18, 2016
(Exhibit 5). One appeal was timely filed with the Commission’s North Coast District Office on
March 22, 2016, within 10 working days of receipt by the Commission of the County’s Notice of
Final Action. The appeal was filed by Diane Rubino (Exhibit No. 6). The local action is being
appealed by a subsequent owner of one of the two privately owned parcels subject to the existing
public access easement.

C. SITE DESCRIPTION AND BACKGROUND
Site Description

Situated amongst a relatively rugged and remote portion of the southern Mendocino County
coast, the County-approved project occurs on three bluff top parcels located approximately one
mile south of the City of Point Arena within a designated Highly Scenic Area. Unique geologic
conditions and relatively undeveloped surroundings form the backdrop of nearby popular coastal
access areas, such as Schooner Gulch State Beach (home to Bowling Ball Beach) located nearly
two miles south of the approved project near Moat Creek. Additionally, a Presidential
Proclamation dated March 11, 2014 created the Point Arena-Stornetta Unit of the California
Coastal National Monument, and its southernmost public access point located approximately one
mile north of the County-approved project is anticipated to draw many new visitors to the area.

Of the three parcels, Mendocino Land Trust (MLT) acquired the northern-most, undeveloped 73-
acre parcel in 2013 with funding from the State Coastal Conservancy (SCC). Two privately-
owned parcels to the south (APNs 027-341-07 (LaFranchi) and 027-341-08 (Ferrara/Rubino))

6
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contain previously dedicated 25-foot-wide lateral public access easements along the bluff top.
The bluff-top parcels support a broad range of habitats and vegetation communities, including
native and nonnative grassland, shrubland and forested communities. The County staff report
describes the presence of several sensitive habitats and species that occur on portions of the MLT
parcel, including: Point Arena Mountain Beaver (Aplodontia rufa nigra), a federally-listed
Endangered species; several rare plant species and communities; and wetland and riparian
habitats.

The two privately-owned parcels to the south (APNs 027-341-07 (LaFranchi) and 027-341-08
(Ferrara/Rubino)) that contain the existing public access easements are currently developed with
single-family dwelling units, and some agricultural uses occur in the surrounding area. Both
southerly parcels contain dedicated 25-foot-wide lateral public access easements along the bluff
top, and adopted Land Use Map Nos. 25 and 28 designate existing and proposed public access on
all three parcels.

All three parcels are zoned and designated on the land use and zoning classification maps as
Remote Residential, 40 acre minimum (RMR 40). As indicated in the County’s staff report, the
Remote Residential zoning district is intended “to be applied to lands within the Coastal Zone
which have constraints for commercial agriculture, timber production or grazing, but which are
well-suited for small scale farming, light agriculture and low density residential uses, or where
land has already been divided and substantial development has occurred.?” According to the
County’s staff report, lands north and east of the MLT parcel are zoned and designated
Rangelands (RL) that were under Williamson Act contracts as of 2014; the adjacent parcel to the
south also includes some agricultural use.

Site Background

In 1977, the Commission approved construction of a two-story single family residence on a 43-
acre parcel at assessor parcel number (APN) 027-341-08, and required dedication of a lateral
access easement as a condition of approval (79-CC-140, Hendricks). Before the permit was
issued, construction started on the house. The property changed hands several times before
Joseph Rubino (senior) applied for coastal development permit (CDP) No. 1-86-22. On March
14, 1986, the Commission conditionally approved CDP No. 1-86-22 with Special Condition No.
1 requiring that a 25-foot-wide strip of land be dedicated, prior to permit transmittal, as measured
inland from the top of the bluff. CDP 1-86-22 was never contested, and the permit was issued on
April 10, 1986 following recordation of the offer to dedicate (OTD) a public access easement on
April 10, 1986 (Mendocino County Official Records Book 1553 Page 155).

On May 13, 1981, the Commission similarly conditionally-approved CDP 81-CC-307 (Fray)
authorizing construction of a single family residence on the adjacent 47-acre parcel to the north
at APN 027-341-07, and requiring dedication of a lateral public access easement as a condition
of approval. The OTD public access easement was recorded on August 27, 1981 (Mendocino
County Official Records Book 1320 Page 232).

On April 6, 2001, Coastwalk, a non-profit public benefit corporation, accepted both OTDs,
among others in Mendocino County. A certificate of acceptance was recorded on May 4, 2001
(Instrument 2001-07880, Mendocino County Official Records). Once accepted, the OTDs
became public access easements. Coastwalk assigned the Rubino and Fray (parcel now owned

2 Mendocino County Coastal Zoning Code Section 20.380.05
7
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by LaFranchi) public access easements (PAESs) to American Land Conservancy in 20043, who
later assigned the PAESs to Moat Creek Managing Agency in 2006*.

In 2007, Moat Creek Managing Agency initiated a feasibility study (Appendix B), with funding
assistance from SCC, to investigate the feasibility of extending the California Coastal Trail
between existing public access areas at Moat Creek (south of the subject parcels) and Arena
Cove, near Point Arena to the north. The Moat Creek Managing Agency (MCMA), a nonprofit
located on the Mendocino Coast that also manages the nearby Moat Creek Beach and the Moat
to Ross Creek trail, was the grantee for this project. Working in partnership with Coastwalk,
Mendocino Land Trust, City of Point Arena, and other trail managers, MCMA conducted
outreach to 22 private landowners in the study area, held two community meetings, and
completed field research to determine the potential for new sections of coastal trail in this 3.5-
mile segment. In December 2013, Mendocino Land Trust acquired the 73-acre “Pelican Bluffs
Reserve” parcel located immediately to the north of the Rubino and LaFranchi parcels,
facilitating the developing and opening of an approximately 1.9-mile portion of the California
Coastal Trail envisioned within this stretch of coastline.

D. PROJECT DESCRIPTION

On November 18, 2015, the Mendocino Coastal Permit Administrator authorized conditional
approval of CDP 2014-0042 to construct a public access trail along Pelican Bluffs, with
associated development consisting of a bridge, boardwalks, and signage construction. The
County staff report (page 33 of Exhibit 5) further describes the project components as follows:

Construction of the trail will require the installation of a parking area, foot-
bridge, approximately one hundred (100) steps, approximately eighty (80) feet of
boardwalk, approximately ten (10) interpretive and management signs, two (2)
benches, and two (2) picnic tables. The Pelican Bluffs trail will loop around the
property from the trailhead in the northeast corner of the property west towards
the bluff, where it will follow the western property boundary before looping back
to the trailhead. The trail will also extend south within 25-foot public access
easements on private property (APNs: 027-341-07 (LaFranchi) and 027-341-08
(Ferrara)) for a total length of approximately two (2) miles. Public access
easements are held by Moat Creek Managing Agency, a partner organization of
Mendocino Land Trust.

The bulk of the approved development, including the parking area, picnic tables, steps,
and interpretive signage will occur on the northernmost parcel owned by Mendocino
Land Trust. The County-approved trail design includes a wheelchair-accessible loop trail
as part of the Pelican Bluffs trail. Approved development within the public access
easements on the southerly parcels consists primarily of trail development, private
property signage, and wildlife-friendly wire fencing along the eastern border of the public
access easements.

The approved project would open a public access trail on parcels designated for such a
use under the LCP.

® Instrument 2004-20029, recorded September 2, 2004, Mendocino County Recorder’s Office.
* Instruments 2006-02164 and 2006-02165, recorded February 2, 2006, Mendocino County Recorder’s Office.
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E. ANALYSIS OF APPELLANT’S APPEAL CONTENTIONS

The appeal filed by Diane Rubino, successor-in-interest to permittee Joseph Rubino, is attached
as Exhibit 6. The appeal raises numerous contentions in support of the appeal. The appeal
grounds are summarized below.

1)

)

Inconsistencies of the Approved Development with Public Access Provisions

In correspondence dated November 17, 2015 and February 26, 2016, prepared by the
appellant’s attorney and presented as the appeal, the appellant contends that the
project as approved is inconsistent with the public access policies of the Coastal Act
and the Mendocino County certified LCP, including but not limited to Coastal Act
Sections 30210, 30212, and 30214; Mendocino County Land Use Plan (LUP) Policies
3.6-7, 3.6-10, 3.6-13, and 3.6-25; and Mendocino County Coastal Zoning Code
(CZC) Chapter 20.528 as detailed below. Attorney Brian Momsen, on behalf of the
appellant, contends that: (a) the approved trail is not clearly within the boundaries of
the recorded OTD and access easement; (b) the appellant, who owns the Rubino
parcel, has had cattle on their property in the past and may wish to graze cattle in the
future and no analysis has occurred to evaluate the effect of the trail with grazing
operations; (c) the approved trail design is located within a few feet of the owner’s
residence, and the property owners’ privacy and aesthetic needs were not evaluated in
association with the County-approved trail design, inconsistent with Coastal Act
Section 30214 and CZC Section 20.528.015; and (d) an Accessway Management Plan
has not been prepared, inconsistent with CZC Section 20.520.045.

Issues Unrelated to the Approved Development or its Consistency with the LCP
or the Public Access Policies of the Coastal Act

The appellant also generally questions the local action because: a) the property
owner did not receive notice in 2001 that Coastwalk had accepted the offer to
dedicate (OTD) the Rubino public access easement; b) the exaction of the OTD by
the Coastal Commission in 1986 was, and is, an unconstitutional taking of private
property for public use without just compensation; c) it is unclear whether Coastwalk
considered the time, place, and manner of the public access easements when it
accepted the OTD’s in 2001; d) the appellant questions whether Coastwalk or
Mendocino Land Trust have “the necessary resources, experience and expertise to
manage and maintain the access;” e) the data used to support the County’s
preparation of a Mitigated Negative Declaration (MND) document was inadequate,
asserting that “essential conditions for management of the access way, including
hours of operation, methods of access and security measures to protect adjacent
property” should have been evaluated; and f) an Environmental Impact Report (EIR)
instead of a MND should have been prepared to satisfy the requirements of the
California Environmental Quality Act (CEQA), because the surrounding environment
has changed in the 30 years following the predecessor’s recordation of an offer to
dedicate public access.

As set forth in Section 30603 of the Coastal Act, after certification of its local coastal program,
an appeal of a local government-issued coastal development permit is limited to allegations made
on the grounds that the approved development does not conform to the standards set forth in the
certified local coastal program or the public access policies of the Coastal Act. Only the appeal
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contentions that allege the approved development’s inconsistency with the access policies of the
Coastal Act or the certified LCP present potentially valid grounds for appeal.

As discussed below, the Commission finds that the appeal raises no substantial issue of
conformity of the approved development with the policies of the certified LCP or the public
access policies of the Coastal Act.

F. Appeal Contentions That Are Valid Grounds for Appeal

As indicated above, the appellant raises four appeal contentions that present potentially valid
grounds for appeal in that they allege the approved development’s inconsistency with the access
policies of the Coastal Act or the certified LCP, contending that: (a) the approved trail is not
clearly located within the boundaries of the Recorded OTD and Public Access Easement(b) no
analysis has occurred to evaluate the effect of the trail design with grazing operations,
inconsistent with Coastal Act Section 30212; (c) the property owners’ privacy and aesthetic
needs were not evaluated in association with the County-approved trail design, inconsistent with
Coastal Act Section 30214 and CZC Section 20.528.015; and (d) an Accessway Management
Plan has not been prepared, inconsistent with CZC Section 20.520.045.

Contention l1a: Approved Trail is Not Clearly Within the Boundaries of the Recorded
OTD and Access Easement

Correspondence dated November 17, 2015 prepared by the appellant’s attorney and presented as
part of the appeal states in part on Page 3 that:

[t is not clear from the proposed project whether the trail meets the requirements of the
Irrevocable Offer to Dedicate recorded n [sic] 1986. That offer was for ““public access and
passive recreational use along the bluff top” with the easement being a 25 ft. wide strip of
land as measured inland from the top of the bluff and in no case shall said access be closer
than 10 ft. from the approved development.” Exhibit C to this easement contemplated the
access being approximately 125 ft. from any home or in other words ““the proposed
development.” It is not clear if the bluff has receded in that time or if the proposed access
trail is within the easement area designated by Exhibit C to the offer...

Mendocino County LUP Policy 3.6-8 requires in part:

Lateral blufftop accessway easements shall be at least 25 feet in width. However, the
passageway within the easement area may be reduced to the minimum necessary to
avoid: (1) adverse impacts on habitat values identified in the plan; or (2) encroachment
closer than 20 feet from an existing residence; or (3) hazardous topographic conditions.
Bluff retreat (erosion) shall be considered and provided for the life of the development
when planning lateral accessways.

In a memorandum prepared for the March 1, 2015 County Board of Supervisors hearing on the
local appeal of the County-approved project, County staff responded to this contention by
referring to the Commission’s findings for approval of CDP 1-86-22 (Exhibit 7) and the Offer to
Dedicate Public Access Easement that the permittee recorded (Exhibit 7), stating in part the
following:

The Offer to Dedicate (Mendocino County Official Records Book 1553 Page 155,
Recorded on April 10, 1986, included as Attachment 2) combined with the information
presented within the Staff Report for Coastal Commission Permit No. 1-86-22 give the
best sense of the location of this easement.

10
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The Staff Report (Exhibit B of the Offer to Dedicate (Attachment 2)) provides the location
of the proposed residence on Page 4 as follows:

The project is proposed to be located 120 feet from the bluffs edge.

The Offer to Dedicate states the location and width of the easement on Page 3 as follows:

NOW THEREFORE, in consideration of the granting of Permit No. 1-86-
22 to Grantor by the Commission, the owner(s) hereby offer(s) to dedicate
to the People of California an easement in perpetuity for the purposes of
public access and passive recreational use along the bluff top. Located on
subject property such easement shall be a 25 ft. wide strip of land as
measured inland from the top of the bluff and in no case shall said
easement be closer than 10 feet from the approved development. The
proposed easement is specifically set forth by attached Exhibit C hereby
incorporated by reference.

The proposed project design consists of fencing proposed at the eastern boundary of the
public access easement (25 feet from the bluff edge). All proposed improvements will be
located west of the fencing, demonstrating that the proposed project improvements will
be located within the easement area.

Page 173 of Book 1553 (Mendocino County Official Records, Recorded on April 10, 1986)
depicts the 25-foot-wide public access easement (PAE) measured from the top of the bluff edge,
with the easterly boundary of the PAE situated approximately 120 from the residence. Although
the terms of the OTD state that the access shall in no case be closer than 10 feet from the
approved residence, the easement as depicted in the recorded OTD is actually located
approximately 120 feet from the residence. This separation of the County-approved trail from
the residence is shown in the aerial site plan on page 2 of 13 of Exhibit No. 4. A closer oblique
aerial view of the Rubino parcel from 2013 showing the relative distance of the residence back
from the bluff edge is shown on page 4 of 4 of Exhibit No. 2. The County-approved trail was
sited within 25 feet from the bluff edge and within the public access easements, consistent with
the specifications of the recorded OTDs.

Therefore, the County-approved trail has been sited consistent with the specifications of the
accepted OTD and consistent with the provisions of the Mendocino County certified LCP,
including but not limited to LUP Policy 3.6-8.

Therefore, the Commission finds the contention that the County-approved trail was not sited
clearly within the boundaries of the recorded OTD and access easement does not raise a
substantial issue of conformity of the project as approved with the public access policies of the
Coastal Act or the standards of the certified LCP.

Contention 1b: Approved Trail Design Did Not Consider Future Grazing Operations

Correspondence dated November 17, 2015 prepared by the appellant’s attorney and presented as
part of the appeal states in part on Page 2 that:

...[F]or decades the Rubinos have had cattle on their property even though none are
currently present, and they plan once again to have cattle on their property. No analysis
or ““balancing’ has taken place of which the Rubinos are aware of the effect a public
hiking trail interfering with their cattle grazing operation, or whether the Land Trust or
the State would indemnify the Rubinos for any losses or liability should a member of the
public be injured by cattle or otherwise, etc.

11
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The November 17, 2015 letter additionally states on Page 1 that:

From at least the early 1990s, the Rubinos fenced in their entire property, including
access to the bluffs along the proposed trail site from the public with four to five strand
cattle fencing that is over three feet high.

Coastal Act Section 30212 requires in part the following (emphasis added):

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where: (1) it is inconsistent with
public safety, military security needs, or the protection of fragile coastal resources, (2)
adequate access exists nearby, or, (3) agriculture would be adversely affected.
Dedicated accessway shall not be required to be opened to public use until a public
agency or private association agrees to accept responsibility for maintenance and
liability of the accessway.

(c) Nothing in this division shall restrict public access...

A Final Feasibility Study Report dated February 12, 2010 was prepared for Moat Creek

Managing Agency (MCMA) as part of its trail study efforts for continuation of the California
Coastal Trail on the subject and surrounding properties between Point Arena and Moat Creek.
The feasibility study address trail design adjacent to lands with managed livestock as follows:

As needed, appropriate livestock fences will be maintained in partnership with adjacent
landowners, for the management of livestock. Any new or replaced fences will be wildlife
friendly where possible (designed to allow for deer passage). On-leash dogs only will be
allowed on the trail system. There are livestock hazards to humans (e.g. bulls) that must
be addressed by any trail alignment adjacent to grazing cattle. Signs and education, as
well as regular trail monitoring, are essential to minimize issues between livestock and
hikers.

The appellant’s described cattle fencing is visible in imagery available from the California
Coastal Records Project,” including but not limited to 2005 and 2013 images numbered
200503951 and 201303668, respectively. As depicted in the aerial imagery, the fencing on the
Rubino parcel extends east to west along what appears to be the northern property line, then
extends south from the northern property boundary to southern property boundary, following a
relatively straight line along the east side of the private residence. During the March 1, 2016
appeal hearing before the Board of Supervisors, both the appellant’s brother and the appellant’s
agent confirmed that the cattle fencing is located eastward of the residence. There is no evidence
of a coastal development permit on file for previous fence construction activities on the Rubino
parcel. Nonetheless, the location of the existing fencing eastward of the residence would
preclude cattle from grazing westward of the Rubino residence, thereby limiting potential
interactions between hikers along the dedicated public access easement and grazing cattle.

Additionally, the County-approved trail was sited and designed in a manner that is both
consistent with the dedicated public accessway, and that ensures agriculture would not be
adversely affected. The County-approved trail segments located on the privately-owned parcels

> California Coastal Records Project imagery is available online at http://www.californiacoastline.org
12



http://www.californiacoastline.org/

A-1-MEN-16-0040 (Mendocino Land Trust)

are sited within the public access easement that is located within 25 feet of the bluff edge in the
farthest, westernmost location, approximately 150 feet from cattle fencing located east of the
residence. Furthermore, as depicted on page 2 of 13 in Exhibit No. 4, the approved project
includes the installation of a wire fence along the east side of the public access easements over
both the Rubino and La Franchi parcels. This wire fencing is in addition to the Rubinos’ own
fencing and will further deter public access users from wondering off the trail towards the cattle
grazing area.

Therefore, the Commission finds that the contention of the appeal that the approved project is
inconsistent with Coastal Act Section 30212 because the approval did not evaluate the effect of
the trail design with grazing operations does not raise a substantial issue of conformity of the
project as approved with the public access policies of the Coastal Act or the standards of the
certified LCP.

Contention 1c: Approved Trail Design Does Not Balance Property Owners’ Privacy
Needs

The appellant further contends that “the trail at least one location comes within a few feet of the
Rubinos’ single family residence. There has been no “balancing” of their privacy interest in
regard to the effect of a public hiking trail passing directly in front of their home.” The appellant
additionally asserts the following, on page 3 of the November 17, 2015 letter prepared by the
appellant’s attorney:

Recently, within the last year, the Rubinos’ home was vandalized by a transient who
actually broke into the home, lived there for several days and caused over $70,000 of
property damage including firing several shots into the structure with a gun before he
was eventually arrested. This occurred when the property was fenced in, however, the
caretaker was not present. The existence of a public trail within a few feet of this home
will only raise the chances of something similar occurring in the future and violate the
Rubinos’ right to privacy.

Coastal Act Section 30214 requires in part (Emphasis added):

(a) The public access policies of this article shall be implemented in a manner
that takes into account the need to requlate the time, place, and manner of public access
depending on the facts and circumstances in each case including, but not limited to, the

following:
(1) Topographic and geologic site characteristics.

(2) The capacity of the site to sustain use and at what level of intensity.

(3) The appropriateness of limiting public access to the right to pass and repass
depending on such factors as the fragility of the natural resources in the area and the
proximity of the access area to adjacent residential uses.

(4) The need to provide for the management of access areas so as to protect the
privacy of adjacent property owners and to protect the aesthetic values of the area by
providing for the collection of litter.

(b) It is the intent of the Legislature that the public access policies of this article
be carried out in a reasonable manner that considers the equities and that balances the
rights of the individual property owner with the public’s constitutional right of access
pursuant to Section 4 of Article X of the California Constitution. Nothing in this section

13
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or any amendment thereto shall be construed as a limitation on the rights guaranteed to
the public under Section 4 of Article X of the California Constitution.

Mendocino County Land Use Plan Policy 3.6-25 similarly requires (emphasis added):

Public access policies shall be implemented in a manner that takes into account the need
to regulate the time, place, and manner of public access depending on the facts and
circumstances in each case including, but not limited to, the following:

* topographic and geologic site characteristics;
* capacity of the site to sustain use and at what level of intensity;
» fragility of natural resource areas and proximity to residential uses;

* need to provide for management of the access;

« balance between the rights of individual property owners and the public's constitutional
rights of access.

In a memorandum prepared for the March 1, 2015 County Board of Supervisors hearing on the
local appeal of the County-approved project, County staff responded to this contention by
stating:

The proposed trail is to be developed within the designated area approved under the
Offer to Dedicate (Mendocino County Official Records Book 1553 Page 155, Recorded
on April 10, 1986, included as Attachment 2). The Offer to Dedicate for the
Ferrara/Rubino parcel states:

Such easement shall be a 25-foot wide strip of land as measured inland from the
top of the bluff. In no case shall said access be closer than 10 feet from the
approved development.

Mendocino County Code also contains requirements for the required distance between
residential development and a proposed access trail to minimize this potential conflict
between the two uses. Mendocino County Code Section 20.528.015 contains minimum
access standards and specifically addresses the required width for the easements,
potential restrictions on use of a trail, privacy, posting, safety and accessibility. Included
in this section is discussion about trails and proximity to adjacent residential uses.
Subsection (B) (3) of this code provides that access trails be limited to pass and repass
only where the accessway may encroach closer than twenty (20) feet to an existing
residence. Pass and repass is defined as the right to walk and run along the shoreline
(MCC Section 20.308.095 (E)). This project is not limited to pass and repass as the
existing residence is located over 100 feet from the proposed trail and therefore a passive
recreational use is permissible. Subsection (C) also provides that all accessways shall be
located and designed to minimize the loss of privacy or other impacts on adjacent
residences and residential parcels.

In accordance with the requirements of Mendocino County Code and the recorded Offer
to Dedicate, the proposed trail is located within the designated easement area, is limited
to public access and passive recreational use, and, as stated in the Appeal, the residence
of the Appellant is located ...[over 100 feet]... from the proposed access trail. The
proposed access trail has been designed to provide certain features to protect adjacent
private properties. These design features consist of the fencing proposed at the boundary
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of the public access easement area and additionally the installation of private property
signs provide deterrents to the public from encroaching upon the adjacent residences.

Studies were undertaken to inform the design and location of public access improvements
including but not limited to: a) an initial feasibility study conducted from 2007 through 2010°, b)
botanical studies (reports dated September 15, 2014 and January 5, 2015), c) Point Arena
Mountain Beaver surveys conducted in September 2014; and d) archaeological surveys
conducted in March and August 2014. The County-approved trail developments will occur on
lands that are designated highly scenic, and the trail improvements have been designed in a
manner that minimizes alteration of landforms, visual prominence of materials (by utilizing
wildlife friendly wire fencing), and reflectivity (by reducing size and quantity of signage, and
painting signs to reduce the potential for glare).

Thus, the County-approved development addresses private property concerns by: a) siting the
portion of the trail located on the Rubino parcel in the farthest, westernmost location, over 100
feet from the residence, and b) signage and fencing along the eastern edge of the public access
easement to deter the public from straying off the trail onto adjacent privately-owned lands. The
approved trail is designed to minimize landform alteration to the maximum extent feasible and
includes measures to minimize the potential for erosion. Users of the trail will be directed to
walkways and trails that avoid sensitive resources. As noted in the Mitigated Negative
Declaration adopted by the County for the approved project, the distance between the trail and
the residence reduce the potential for noise from the trail to be significant or a nuisance. Siting
the trail the maximum farthest distance feasible westward of the residence, and placing fencing
and signage along the eastern edge of the PAE protects the privacy of private property owners,
consistent with public access policies of the Coastal Act and the Mendocino County certified
LCP, including but not limited to Coastal Act Section 30214, Mendocino County Land Use Plan
Policy 3.6-25, and Coastal Zoning Code Section 20.528.015.

Finally, part of the appellant’s privacy concern stated in the appeal is that the trail will lead to an
increased likelihood of vandalism at the Rubino residence. The appellant has highlighted in their
appeal an incident that occurred at their house at a time they concede is coincident with the
departure of the property owner’s caretaker. The incident occurred before any trail had been
approved by the County and the appellant has not presented any evidence to suggest that use of
the trail would increase vandalism.

Therefore, the Commission finds that appeal contentions asserting that the trail design did not
balance privacy interests of private property owners with the public’s right of access do not raise
a substantial issue of conformity of the project as approved with the public access policies of the
Coastal Act or the standards of the certified LCP.

Contention 1d: Accessway Management Plan was Not Prepared Prior to CDP Approval
Correspondence dated February 26, 2016 prepared by the appellant’s attorney and presented as
part of the appeal states in part that: “the Access Management Plan required by section
20.52[8].045 of the Mendocino County Code, has not been prepared and subjected to review
required by law.” The appellant further asserts that the accessway management plan is a
discretionary document that must be subject to public and agency review prior to project
approval.

® The Feasibility Study Report acknowledges a temporary suspension of activity from December 2008 through
August 2009 due to a State budget crisis and freezing of expenditure funding.
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County staff responded to this contention in a memorandum prepared for the March 1, 2015
County Board of Supervisors hearing on the local appeal of the County-approved project, by
stating in part that:

In accordance with MCC Section 20.528.045, Condition 11 requires that the applicant
submit an Accessway Management Plan prior to issuance of the building permit for the
various proposed structures. Mendocino County Code (as shown below) requires that the
Accessway Management Plan be prepared prior to opening a trail for public use...

Sec. 20.528.045 - Accessway Management Plan.

No accessway shall be opened for public use until an Accessway Management
Plan has been prepared by the managing agency and accepted by the Director. At
a minimum, the Plan shall:

(A) Provide for a design which avoids or mitigates any public safety hazards and
any adverse impacts on agricultural operations or identified coastal resources;

(B) Set forth the agency(ies) responsible for operating, maintaining and assuming
liability for the accessway;

(C) Set forth any other known provisions such as facilities to be provided, signing,
use restrictions and special design and monitoring requirements; and

(D) Set forth provisions for protecting the accessway from vandalism and/or
improper use (e.g., guarded gate, security patrol, hours of operation or
period/seasons of closure and fees, if any).

Though not required at this time, Mendocino Land Trust is preparing a draft Accessway
Management Plan and intends to have it ready for discussion at the Board of Supervisors
hearing.

Coastal Act Section 30212 states in relevant part that “[the] Dedicated accessway shall not be
required to be opened to public use until a public agency or private association agrees to accept
responsibility for maintenance and liability of the accessway.” As part of the assignment of the
Rubino PAE to MCMA!, MCMA requested and was granted Commission approval as an
acceptable management agency, thereby establishing its acceptance of responsibility for
maintenance and liability of the accessway. Both the Coastal Commission and State Coastal
Conservancy (SCC) previously approved the January 5, 2004 accessway management plan
prepared by MCMA for the two PAEs.

As described above, part of the Coastal Commission’s acknowledgement of the transfer of the
two public access easements to MCMA included certification that:

The responsibilities of Moat Creek Managing Agency to manage the Public Access
Easement[s] shall be those set forth in the Management Plan dated January 5, 2004 and
maintained in the offices of the Commission and the Conservancy (and as the
Management Plan may be amended from time to time with the written concurrence of the
Executive Director of the Commission, the Executive Officer of the Conservancy, and
Moat Creek Managing Agency)...

" Instruments No. 2006-02164 (Fray) and 2006-02165 (Rubino), Mendocino County Official Records, recorded
February 2, 2006
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Although Special Condition No. 11 of the County-approved development requires an updated
management plan prior to issuance of the building permit at a later date, MLT presented a draft
updated accessway management plan dated February 29, 2016 and presented it to the appellant
and the Supervisors at the County appeal hearing on March 1, 2016. The revised draft public
accessway management plan was prepared in consultation with staff from the Coastal
Commission, SCC, Mendocino County, and MCMA and more directly addresses trail
management, monitoring, maintenance, and liability, and other components that the land trust
customarily implements in association with trail management and maintenance.

As discussed above, the approved trail project as proposed includes trail features that address
privacy through: a) siting the portion of the trail located on the Rubino parcel in the farthest,
westernmost location, over 100 feet from the residence, and b) installing “private property’
signage and wildlife-friendly wire fencing along the eastern edge of the public access easement
to deter the public from straying off the trail onto adjacent privately owned lands. Condition 3 of
the County’s approval state that “the application, along with supplemental exhibits and related
material, shall be considered elements of the permit, and that compliance therewith is mandatory,
unless an amendment has been approved by the Planning Commission.” Therefore, the siting of
the trail in the approved location over 100 feet from the residence and the installation of the wire
fencing along the eastern edge of the public access easement as proposed in the application is
mandatory. Siting the trail over 100 feet away from the residence, and placing fencing and
signage along the eastern edge of the public access easement maximizes the protection of privacy
of the property owners, consistent with the public access policies of the Coastal Act and the
Mendocino county certified LCP, including but not limited to, Coastal Act Section 30214,
Mendocino County Land Use Plan Policy 3.6-25, and Coastal Zoning Code Section 20.528.015.

Contrary to the appellant’s assertions, none of the components of the accessway management
plan rely on additional future studies or analysis. Therefore, the accessway management plan
does not trigger the need for any additional discretionary analysis beyond that considered as part
of the County-approved development.

Further, the appellant contends in part that by not requiring approval of the accessway
management plan by the time of the County’s action on the CDP, the details of how the trail will
be designed to avoid privacy concerns will not be developed until too late in the process, after
the public hearing process. However, because the accessway management plan serves as a tool
demonstrating how management and maintenance of the approved development within the
public access easements will be implemented, it further ensures the privacy of adjacent property
owners through features such as dogs-on-leash provisions and protects the aesthetic values of the
area by providing for the collection of litter (through, at minimum, monthly visitation by trail
maintenance work crews managed by MCMA and MLT).

Therefore, the County’s approval requiring as Special Condition No. 11 that the applicant submit
a revised access management plan prior to building permit issuance (and thus prior to opening
the accessway to public use) is consistent with the public access management policies of the
Coastal Act and the certified LCP, including but not limited to Coastal Act Section 30212 and
Mendocino County Coastal Zoning Code Section 20.528.045. The degree of factual and legal
support for the County’s decision is high, given that a) its approval was consistent with the
policies of the certified LCP that require an accessway management plan prior to opening a trail
to public use; b) MCMA had already prepared an accessway management plan that SCC and the
Coastal Commission approved in 2004; c) the approved trail project is designed to protect the
privacy of the private property owners by locating the trail over 100 feet away from the residence
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and including the installation of fencing and private property signage; and d) because the access
way management plan serves as a tool further ensuring the privacy protection of adjacent
property owners by identifying how management and maintenance of the approved development
within the public access way will be implemented.

For all of the above reasons, the Commission finds that the appeal does not raise a substantial
issue of conformity of the approved project with the certified LCP and public access policies of
the Coastal Act.

G. Contentions That Are Not Valid Grounds for Appeal

As described above, the appellant also generally asserts that their appeal raises substantial issues
because: a) the property owner did not receive notice in 2001 that Coastwalk had accepted the
offer to dedicate (OTD) the Rubino public access easement; b) the exaction of the OTD by the
Coastal Commission in 1986 was, and is, an unconstitutional taking of private property for
public use without just compensation; c) it is unclear whether Coastwalk considered the time,
place, and manner of the public access easements when it accepted the OTD’s in 2001; and d)
the appellant questions whether Coastwalk or Mendocino Land Trust have “the necessary
resources, experience and expertise to manage and maintain the access;” and (e) the Mitigated
Negative Declaration that was prepared and adopted with the approval of the project is
inadequate and does not comply with CEQA.

These contentions are not valid grounds for appeal because they do not allege an inconsistency
of the project as approved with the certified LCP and the public access policies of the Coastal
Act. Rather, the appellant’s contentions primarily raise concerns about the action taken by the
Commission two decades ago. However, the appellant’s predecessor did not contest the terms
of the underlying CDP 1-86-22 that required, in part, the recordation of an offer-to-dedicate
public access. As described above, in 1986, a predecessor owner recorded the OTD and accepted
the issued permit without contest. Therefore, the appellant is precluded from now raising a
challenge because their predecessor in title elected not to challenge the Commission’s 1986
decision to impose a public access condition and any such claims are now barred by the 60-day
statute of limitations.

Case law is established on this point. In Serra Canyon Co., Ltd. V. California Coastal
Commission [(2004) 120 Cal App 4™ 663], the Commission granted plaintiff’s predecessor a
permit on condition he record an irrevocable offer to dedicate property for public recreational
use. The predecessor did not challenge the condition but rather executed and recorded the
condition. Serra Canyon held that by agreeing to the condition the predecessor accepted the
benefit of the permit. Further the Serra Canyon court made clear that the rule applied even when
the aggrieved persons asserted inverse condemnation and were successors in interest to prior
owners who accepted the benefits and burdens of the Commission’s permit.

Regarding the Appellant’s CEQA contention, the contention about the adequacy of the CEQA
review does not allege an inconsistency of the project as approved with the certified LCP.
Rather, the appellant alleges that the Mitigated Negative Declaration that was prepared and
adopted with the approval of the project is inadequate and does not comply with CEQA. These
concerns are not valid grounds for appeal, as the concerns do not relate to conformity of the
project as approved with the certified LCP and the public access policies of the Coastal Act. The
Commission therefore finds that this contention is not a valid ground for appeal pursuant to
Section 30603(b)(1) of the Coastal Act.
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H. Conclusion

The Commission finds that the County’s findings provide a high degree of factual evidence to
demonstrate the approved public access trail conforms with the public access policies of the
certified LCP and the Coastal Act. Therefore, the Commission finds that the appeal raises no
substantial issue of conformity of the approved development with the public access policies and
standards of the certified LCP and the Coastal Act.
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APPENDIX A

COMMISSION’S APPEAL JURISDICTION OVER THE PROJECT

On November 18, 2016, the County of Mendocino Coastal Permit Administrator approved
Coastal Development Permit (CDP) No. 2014-0042 that authorized the construction of a public
trail, bridge, boardwalks, and installation of signage along Pelican Bluffs. The project site is
located within a designated “highly scenic area” located west of Highway One on a blufftop
parcel.

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited
appeals to the Coastal Commission of certain local government actions on coastal development
permits (Coastal Act Section 30603). Section 30603 states that an action taken by a local
government on a coastal development permit application may be appealed to the Commission for
certain kinds of developments, including developments located within certain geographic appeal
areas, such as those located between the sea and the first public road paralleling the sea, or
within 300 feet of the inland extent of any beach, or of the mean high tide line of the sea where
there is no beach, or within 100 feet of any wetland or stream, or within 300 feet of the top of the
seaward face of any coastal bluff, or those located in a sensitive coastal resource area.
Furthermore, developments approved by counties may be appealed if they are not designated the
“principal permitted use” under the certified LCP. Finally, developments which constitute major
public works or major energy facilities may be appealed, whether approved or denied by the city
or county. The grounds for an appeal are limited to an allegation that the development does not
conform to the standards set forth in the certified local coastal program and, if the development
is located between the first public road and the sea, the public access policies set forth in the
Coastal Act.

The subject development is appealable to the Commission pursuant to Section 30603 of the
Coastal Act because (1) the approved development constitutes a major public works project, and
because the approved development is located: (2) within a designated “highly scenic area,”
which is a type of sensitive coastal resource area; (3) within 100 feet of a wetland or stream; (4)
within 300 feet of the top of the seaward face of a coastal bluff; and (5) between the sea and the
first public road paralleling the sea.

1. Major Public Works Project

The project occurs across three parcels along Pelican Bluffs, including a 73-acre parcel owned
by Mendocino Land Trust (MLT), and within two 25-foot-wide public access easement areas on
the two adjacent private properties to the south. The State Coastal Conservancy previously
provided funding towards acquisition of the 73-acre “Pelican bluffs” parcel; and for trail
planning efforts for the MLT property and the two adjoining public access easements, thereby
establishing the site as a publicly financed recreational facility. Both Mendocino County and the
State Coastal Conservancy will be contributing funding to the construction of the approved
development.

Section 13012(b) defines “Major Public Works” in part as follows:

Notwithstanding the criteria in (a), "major public works" also means publicly financed
recreational facilities that serve, affect, or otherwise impact regional or statewide use of
the coast by increasing or decreasing public recreational opportunities or facilities.
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The approved development involves the creation of public trails in a manner that will serve the
public and affect regional and statewide public recreational opportunities at a publically financed
recreational facility, Pelican Bluffs Reserve, as an extension to the California Coastal Trail.
Therefore, the subject development is appealable to the Commission pursuant to Section
30603(a)(5) of the Coastal Act.

2. Within a Sensitive Coastal Resource Area

Section 30116 of the Coastal Act defines Sensitive Coastal Resource Areas as follows:

"Sensitive coastal resource areas™ means those identifiable and geographically bounded
land and water areas within the coastal zone of vital interest and sensitivity. "Sensitive
coastal resource areas™ include the following:

(a) Special marine and land habitat areas, wetlands, lagoons, and estuaries as
mapped and designated in Part 4 of the coastal plan.

(b) Areas possessing significant recreational value.

(c)_Highly scenic areas. (emphasis added)

(d) Archaeological sites referenced in the California Coastline and Recreation
Plan or as designated by the State Historic Preservation Officer.

(e) Special communities or neighborhoods which are significant visitor
destination areas.

(f) Areas that provide existing coastal housing or recreational opportunities for
low- and moderate-income persons.

(9) Areas where divisions of land could substantially impair or restrict coastal
access.

Section 30502 of the Coastal Act indicates that sensitive coastal resource areas are areas within
the coastal zone where the protection of coastal resources and public access requires, in addition
to the review and approval of zoning ordinances, the review and approval by the Commission of
other implementing actions to protect coastal resources. Sensitive coastal resource areas
(SCRAS) can be designated either by the Commission pursuant to Section 30502 of the Coastal
Act, or by local government by including such a designation in its Local Coastal Program (LCP).

Section 30502 directs the Commission to designate SCRAS not later than September 1, 1977,
pursuant to a report which must contain the following information:

(1) A description of the coastal resources to be protected and the reasons why the area
has been designated as a sensitive coastal resource area;

(2) A specific determination that the designated area is of regional or statewide
significance;

(3) A specific list of significant adverse impacts that could result from development where
zoning regulations alone may not adequately protect coastal resources or access;

(4) A map of the area indicating its size and location.

The Commission did not ultimately designate SCRAs or make recommendations to the
Legislature, as contemplated by Section 30502 and 30502.5. Because it did not designate
SCRAs, the Commission does not have the authority to require local governments to adopt such
additional implementing actions. Nothing in Sections 30502 or 30502.5, however, overrides
other provisions in the Coastal Act that assign primary responsibility to local governments for
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determining the contents of LCPs and that authorize local governments to take actions that are
more protective of coastal resources than required by the Coastal Act. Such Coastal Act
provisions support the position that the Commission does not have the exclusive authority to
designate SCRAs. In 1977, the Attorney General’s Office advised the Commission that if the
Commission decided not to designate SCRAS, local government approvals of development
located in SCRAs delineated in LCPs would nonetheless be appealable to the Commission.

The ability of local governments to designate SCRASs in LCPs is further supported by the
legislative history of changes to Section 30603. In 1982, after the 1978 deadline for the
Commission to designate SCRAS, the Legislature amended the provisions of Section 30603 that
relate to appeals of development located in SCRAs. (Cal. Stats. 1982, c. 43, sec. 19 (AB 321 -
Hannigan)). The Legislature's 1982 revisions to the SCRA appeal process demonstrate that the
Commission's decision not to designate SCRAs did not have the effect of preventing local
governments from designating SCRAs through the LCP process. If the Commission's decision
not to designate SCRASs rendered the Coastal Act provisions that relate to SCRAs moot, the
Legislature's action in 1982 would have been a futile and meaningless exercise. Instead, by
deliberately refining the SCRA appeal process, the Legislature confirmed that local governments
continue to have the authority to designate SCRAsS.

Although a city or county is not required to designate SCRAs in their LCP, at least four local
governments have chosen to do so. The Commission has certified LCP’s that contain SCRA
designations from the City of Grover Beach (1982), San Luis Obispo County (1987), the City of
Dana Point (1989) and the segment of Mendocino County’s LCP that covers areas outside of the
Town of Mendocino (1992).

Designation of SCRAs in this manner is consistent with the reservation of local authority, under
Section 30005, to enact certain regulations more protective of coastal resources than what is
required by the Act. As noted above, the Coastal Act does not require local governments to
designate SCRAs, but local governments are allowed to designate such areas.

The appeal of Mendocino County Coastal Development Permit No. 2014-0042 was accepted by
the Commission in part, on the basis that the project site is located in a sensitive coastal resource
area designated by Mendocino County and certified by the Commission when the County’s LCP
was certified in 1992.

The applicable designation of sensitive coastal resource areas was accomplished in the LCP by
defining sensitive coastal resource areas within the LCP to include “highly scenic areas,” and by
mapping specific geographic areas on the certified Land Use Maps as “highly scenic.” Chapter 5
of the Mendocino County General Plan Coastal Element (the certified Land Use Plan) and
Division 11 of Title 20, Section 20.308.105(6) of the Mendocino County Coastal Zoning Code
(CZC), both define “Sensitive Coastal Resource Areas” to mean “those identifiable and
geographically bounded land and water areas within the coastal zone of vital interest and
sensitivity.” Subparts (c) of these sections include “highly scenic areas.” This definition closely
parallels the definition of SCRA contained in Section 30116 of the Coastal Act. Mendocino LUP
Policy 3.5 defines highly scenic areas to include, in applicable part, “those [areas] identified on
the Land Use Maps as they are adopted.” Adopted Land Use Map Nos. 25 and 28 designate the
area inclusive of the site that is the subject of Mendocino County CDP No. 2014-0042 as highly
scenic. Therefore, it is clear that by defining sensitive coastal resource areas to include highly
scenic areas, and by then mapping designated highly scenic areas on the adopted Land Use
Maps, the County intended that highly scenic areas be considered sensitive coastal resource
areas.
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Section 30603 of the Coastal Act states that “after certification of its local coastal program, an
action taken by a local government on a coastal development permit may be appealed to the
Commission...” Included in the list of appealable developments are developments approved
within sensitive coastal resource areas. Additionally, Division Il of Title 20, Section
20.544.020(B)(6) of the certified Mendocino County Coastal Zoning Code specifically includes
developments approved “located in a sensitive coastal resource area” as among the types of
developments appealable to the Coastal Commission.

Therefore, for all of the above reasons, the Commission finds that as (1) highly scenic areas are
designated and mapped in the certified LCP as a sensitive coastal resource area, and (2) approved
development located in a sensitive coastal resource area is specifically included among the types
of development appealable to the Commission in the certified LCP, Mendocino County’s
approval of local CDP No. 2014-0042 is appealable to the Commission under Section
30603(a)(3) of the Coastal Act and Section 20.544.020(B)(6) of the certified Mendocino County
Coastal Zoning Code.

3. Within 100 Feet of a Wetland or Stream

The approved development includes installation of a bridge over a seasonal drainage area. As the
approved development is located within 100 feet of wetland and riparian features, the subject
development is appealable to the Commission pursuant to Section 30603(a)(2) of the Coastal
Act.

4. Between the First Public Road and the Sea

The subject property is located between Highway One and the Pacific Ocean. The Post LCP
Certification Permit and Appeal Jurisdiction Map for the area adopted by the Commission in
May of 1992, designates Highway One as the first public road paralleling the sea. Therefore, as
the approved development is located between the first public road paralleling the sea and the sea,
the subject development is appealable to the Commission pursuant to Section 30603(a)(1) of the
Coastal Act.

5. Within 300 Feet of the Top of the Seaward Face of a Coastal Bluff

The approved development is located along three bluff-top parcels, and the approved
development is located more than 25 feet but less than 300 feet from the bluff edge. Therefore,
the subject development is appealable to the Commission pursuant to Section 30603(a)(2) of the
Coastal Act.

The decision of the Coastal Permit Administrator was appealed to Mendocino County Board of
Supervisors on November 24, 2015. On March 1, 2016, the Board of Supervisors heard public
comment on the item, and denied the appeal, upholding the approval of the Coastal Permit
Administrator and adopting additional findings for approval.

One appeal was filed with the Commission’s North Coast District Office on March 22, 2016
from Diane Rubino (Exhibit No. 6). The appeal was filed in a timely manner, within 10 working
days of receipt by the Commission of the County’s Notice of Final Action.
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APPENDIX B: SUBSTANTIVE FILE DOCUMENTS

Coastal Commission Coastal Development Permit No. NCR-76-C-335 (McCallum/Cerruti)
Coastal Commission Coastal Development Permit No. 81-CC-307 (Fray)

Coastal Commission Coastal Development Permit No. 1-86-22 (Rubino)

Mendocino County Coastal Development Permit No. CDP 2014-0042

Mendocino County Local Coastal Program

Morris, L. February 12, 2010. “Moat Creek to Arena Cove Trail Feasibility Study, Coastal
Conservancy Grant Agreement No. 06-160.” Final report prepared for Moat Creek
Managing Agency, Point Arena, CA.

Offer to Dedicate Easement, Mendocino County Official Records Book 1320 Page 232,
Recorded August 27, 1981, Mendocino County Recorder’s Office.

Offer to Dedicate Easement, Mendocino County Official Records Book 1553 Page 155,
Recorded April 10, 1986, Mendocino County Recorder’s Office.
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Appendix C
Coastal Act and Mendocino County LCP Policies Regarding
Public Access

Coastal Act Section 30001.5 states in part the following:

The legislature further finds and declares that the basic goals of the state for the coastal
zone are to: . ..

(c) Maximize public access to and along the coast and maximize public recreational
opportunities in the coastal zone consistent with sound resources conservation principles
and constitutionally protected rights of private property owners.

Coastal Act Sections 30210, 30211, and 30212 require the provision of maximum public access
opportunities, with limited exceptions.

Coastal Act Section 30210 states:

In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with
public safety needs and the need to protect public rights, rights of private
property owners, and natural resource areas from overuse.

Coastal Act Section 30211 states:

Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to,
the use of dry sand and rocky coastal beaches to the first line of terrestrial
vegetation.

Coastal Act Section 30212 states in applicable part (emphasis added):

(@) Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects except where:

(1) it is inconsistent with public safety, military security needs, or the
protection of fragile coastal resources,

(2) adequate access exists nearby, or,

(3) agriculture would be adversely affected.

Dedicated accessway shall not be required to be opened to public use until a
public agency or private association agrees to accept responsibility for
maintenance and liability of the accessway.

LUP Policy 3.6-13 states the following (emphasis added):

The County may seek agencies to accept accessways as prescribed in this section under
"Managing and Maintaining Accessways". Dedicated accessways shall not be required to
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be opened to public use until a public agency or private association agrees to accept
responsibility for maintenance and liability of the accessway.

CZC Section 20.528.045 “Accessway Management Plan” states the following:

No accessway shall be opened for public use until an Accessway Management Plan has
been prepared by the managing agency and accepted by the Director. At a minimum, the
Plan shall:

(A) Provide for a design which avoids or mitigates any public safety hazards and any
adverse impacts on agricultural operations or identified coastal resources;

(B) Set forth the agency(ies) responsible for operating, maintaining and assuming
liability for the accessway;

(C) Set forth any other known provisions such as facilities to be provided, signing, use
restrictions and special design and monitoring requirements; and

(D) Set forth provisions for protecting the accessway from vandalism and/or improper
use (e.g., guarded gate, security patrol, hours of operation or period/seasons of closure
and fees, if any).

LUP Policy 3.6-28 states the following:

New development on parcels containing the accessways identified on the land use maps
shall include an irrevocable offer to dedicate an easement, as required by other policies
in this Chapter, for public use. Such offers shall run for a period of 21 years and shall be
to grant and convey to the people of the State of California an easement for access over
and across the offeror's property.

Coastal Act Section 30214 states:

(a) The public access policies of this article shall be implemented in a manner that takes
into account the need to regulate the time, place, and manner of public access depending
on the facts and circumstances in each case including, but not limited to, the following:

(1) Topographic and geologic site characteristics.
(2) The capacity of the site to sustain use and at what level of intensity.

(3) The appropriateness of limiting public access to the right to pass and repass
depending on such factors as the fragility of the natural resources in the area and the
proximity of the access area to adjacent residential uses.

(4) The need to provide for the management of access areas so as to protect the
privacy of adjacent property owners and to protect the aesthetic values of the area by
providing for the collection of litter.

(b) It is the intent of the Legislature that the public access policies of this article be
carried out in a reasonable manner that considers the equities and that balances the
rights of the individual property owner with the public’s constitutional right of access
pursuant to Section 4 of Article X of the California Constitution. Nothing in this section
or any amendment thereto shall be construed as a limitation on the rights guaranteed to
the public under Section 4 of Article X of the California Constitution.
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(c) In carrying out the public access policies of this article, the commission and any other
responsible public agency shall consider and encourage the utilization of innovative
access management techniques, including, but not limited to, agreements with private
organizations which would minimize management costs and encourage the use of
volunteer programs.

(Amended by: Ch. 919, Stats. 1979; Ch. 285, Stats. 1991.)

LUP Policy 3.6-7 states:

All access easements required by this Land Use Plan to be offered for dedication to
public use shall be a minimum of 25 feet wide. However, the passageway within the
easement area may be reduced to the minimum necessary to avoid: (1) adverse impacts
on habitat values identified in the plan; or (2) encroachment closer than 20 feet from an
existing residence; or (3) hazardous topographic conditions. The right of public use may
be limited to pass and repass only when an accessway is specifically identified in the plan
as having habitat values which would be adversely impacted by public use or adverse
topographic conditions which would make beach use dangerous, or when the accessway
would encroach closer than 20 feet to a residential structure. In specified areas identified
in Chapter 4 or on the Land Use Plan maps, offers to dedicate public parking areas may
be required as a condition of permit approval.

Such offers shall be obtained in a manner consistent with Policy 3.6-5 and shall contain
language consistent with the requirements of Policy 3.6-28. In areas where adequate
parking is not available, at the time of development the need for additional parking to
serve public access to the coast shall be considered in the permit review process.

LUP Policy 3.6-10 states:

All accessways shall be located and designed to minimize the loss of privacy or other
adverse impacts on adjacent residences and other land uses.

LUP Policy 3.6-25 states:

Public access policies shall be implemented in a manner that takes into account the need
to requlate the time, place, and manner of public access depending on the facts and
circumstances in each case including, but not limited to, the following:

* topographic and geologic site characteristics;
* capacity of the site to sustain use and at what level of intensity;
» fragility of natural resource areas and proximity to residential uses;

* need to provide for management of the access;

« balance between the rights of individual property owners and the public's constitutional
rights of access.

LUP Policy 3.6-8 states:

Easements for lateral shoreline accessways shall extend landward 25 feet from mean
high tide or to the toe of the bluff or the first line of terrestrial vegetation if the width of
the beach is greater than 25 feet. Lateral blufftop accessway easements shall be at least
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25 feet in width. However, the passageway within the easement area may be reduced to
the minimum necessary to avoid: (1) adverse impacts on habitat values identified in the
plan; or (2) encroachment closer than 20 feet from an existing residence; or (3)
hazardous topographic conditions. Bluff retreat (erosion) shall be considered and
provided for the life of the development when planning lateral accessways.

CZC Section 20.528.015 “Minimum Access Standards” states in part the following:

(A) Width. Easements for lateral shoreline accessways shall extend landward twenty-five
(25) feet from mean high tide or to the toe of the bluff or the first line of terrestrial
vegetation if the width of the beach is greater than twenty-five (25) feet. All access
easements required to be offered for public use shall be a minimum of twenty-five (25)
feet wide with the following exceptions:

(1)Where the passageway would adversely impact identified habitat values;
(2)Where it would encroach within twenty (20) feet or less from an existing residence;

(3)Where there are identified hazardous topographic conditions; or

(4)Along Highway 1 where accessway(s) will be fifteen (15) feet wide pursuant to Section
20.528.010.

(E) Safety. All accessways shall be designed and constructed to safety standards
adequate for their intended use. Barriers shall be constructed by the managing agency
where necessary. Parking areas to adequately serve public access shall be considered in
the permit review process. Bluff retreat/erosion shall be considered and provided for the
life of the development when planning lateral accessways.
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AMENDMENT TO
ACCESSWAY MANAGEMENT PLAN
PUBLIC ACCESS TRAIL ON PELICAN BLUFFS, RUBINO/CAPITOL AUTO CENTER
AND FRAY PROPERTIES

By this agreement, Mendocino Land Trust (MLT), a nonprofit corporation, will construct, open
and manage a coastal trail on their Pelican Bluffs property, and the Moat Creek Managing
Agency (MCMA), a non-profit corporation, in partnership with MLT, will construct, open and
manage a coastal access trail within two public access easements, offered for dedication in 1986
(Rubino/Capitol Auto Center) and 1981 (Fray). The trail will be located at Pelican Bluffs (no
street address), 26300 Highway One, and 26600 Highway One, approximately one mile south of
the City of Point Arena, in coastal Mendocino County, California.

MLT acquired the Pelican Bluffs property to preserve open space, wildlife habitat, and to
provide for public access and recreation. The current property owners for the three properties
underlying the coastal trail are MLT (Pelican Bluffs), Diane and Joe Rubino (Rubino/Capitola
Auto Center), and Ron LaFranchi (Fray). The CEQA determination for construction of this trail
on these three properties was completed by Mendocino County Planning and Building Services
in CDP 2014-0042, and this amended Management Plan is being prepared pursuant to CDP
2014-0042.

Coastal Commission permit requirements

These two public access easements were required by the California Coastal Commission to
mitigate impacts from private development on public access, pursuant to coastal development
permits CDP 1-86-22 (Rubino/Capitol Auto Center) and CDP 81-CC-307 (Fray). Both permits
required dedication of lateral blufftop easements measuring 25 feet inland from the top of the
daily bluff edge. The Rubino public access easement included a requirement that in no case shall
the public access be closer than 10 feet to the approved Rubino/Capitol Auto Center
development.

OTD acceptance/Public Access Easement Transfers/Previous Management Plans

Coastwalk (CW), a non-profit organization, accepted the Rubino and Fray offers-to-dedicate for
public access in 2001 and prepared a Management Plan dated 4/3/2001. On 4/28/2002, the
Management Plan was amended to ensure that should CW fail to perform or cease to exist, the
Easements would be transferred to the State Coastal Conservancy (SCC).

In 2005, CW transferred the Public Access Easements to American Land Conservancy (ALC)
and the Management Plan was amended to reflect the change in easement ownership on
12/15/2004. In 2006, ALC transferred the Easements to MCMA and the Management Plan
(amendment # 4) reflected the change in easement ownership and was dated 1/5/2004. On
1/29/2008 the Management Plan was amended (# 5) to remove the requirement for annual

monitoring reports. EXHIBIT NO. 11
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This current Amendment (#6) to the Accessway Management Plan is required as a condition of
CDP 2014-0042, prior to opening the Pelican Bluffs Trail and the trail within the two public
access easements.

California Coastal Trail

The Pelican Bluffs property was identified as a crucial link in the California Coastal Trail (CCT)
by a CCT Feasibility Study completed by MCMA in 2010. This study was funded by the State
Coastal Conservancy, who also funded MLT’s purchase of the 73-acre Pelican Bluffs property in
2013, as well as MLT’s coastal trail planning efforts for the property and two public access
easements.

When completed, this trail (on MLT’s Pelican Bluffs property and within the 25-foot Rubino and
Fray public access easements) will be a 2.2-mile long segment of the CCT. The trail begins at a
5-car parking area on MLT’s 73-acre Pelican Bluffs property, which is north of the two public
access easements. Its total length is 2.2 miles, and there will be a footbridge, about 100 dirt
steps, 80 feet of boardwalk, 4 interpretive signs, 2 management signs with trail guidelines, 20
smaller signs (private property, warning signs, sensitive habitat, pack it in/pack it out), 2
benches, and 2 picnic tables.

Existing Site Conditions

The site is located between Highway One and the Pacific Ocean, west of mile marker 13.86 on
Highway One, between the town of Point Arena and Moat Creek Beach, which is managed by
MCMA. Pelican Bluffs connects to the Fray (LaFranchi) public access easement on its southwest
boundary, and the Fray (LaFranchi) public access easement connects to the Rubino public access
easement on its southwest boundary.

This part of the Mendocino Coast offers spectacular views of the Pacific Ocean from 100-foot
white sandstone cliffs. The endangered Point Arena Mountain Beaver lives here, as do
interesting coastal plants and complex ecological communities. Many birds of prey roost and
hunt in this area. Cattle were removed from the Pelican Bluffs property in 2013, and the riparian
areas are now recovering from decades of over-grazing.

Botanical and Point Arena Mountain Beaver surveys and archeological studies of Pelican Bluffs
and the two easement areas were completed in 2014-15. There are several types of
environmentally sensitive habitat areas (ESHA) on the Pelican Bluffs property, including several
rare plants, plant communities, and sensitive archaeological resources. The Pelican Bluffs trail
has been designed to avoid impacts to sensitive resources. Impacts to ESHA have been addressed
and mitigated to less than significant in CDP 2014-0042. The surveys found no sensitive
botanical or cultural resources within the two 25-foot wide public access easement areas.

There are houses and other structures on the two private properties (Fray/LaFranchi and Rubino).
Both houses are located more than 100 feet from the proposed trail. Currently, a caretaker lives
in the home on the LaFranchi property, while the house on the Rubino property is vacant. There
are presently no cattle or other livestock on either property. Remnant wire fencing exists
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approximately 25 feet from the bluff edge on the LaFranchi property, which also has a wooden
gate across a private, steep trail with steps leading to the beach. There is wooden fencing west of
Highway One on all three properties, and Pelican Bluffs’ northern and southern property
boundaries are fenced.

Improvements

Trail improvements include parking, the trail, signage, steps, boardwalk, a footbridge, benches,
picnic tables, and fencing.

Signage for this site is designed to accomplish four objectives: (1) direct hikers to the trail, (2)
encourage visitors to stay on the trail and respect private property, as well as all trail regulations,
(3) warn users of trail hazards, and (4) instruct visitors to stop at the end of the maintained trail.

In the engineer-designed parking area and northeastern trailhead at the beginning of the Pelican
Bluffs trail, two 2' x 3' management signs will indicate the trailhead and post the guidelines for
trail use. These signs will include the State Coastal Conservancy, California Coastal
Commission, MCMA, and MLT logos. The signs will identify ML T and MCMA as the
managing entities, state guidelines for use (dawn to dusk only, pack out all trash, dogs on
leash only, no fires, no firearms, no motorized vehicles, no bicycles, no horses, and other
use guidelines), and include contact information for both non-profit organizations. An additional
smaller sign will state "Pack It In, Pack It Out" and “No Beach Access."

20 smaller 12” x 8” signs (private property, warning signs, sensitive habitat, pack it in/pack it
out) will be appropriately located to facilitate safe public use of the Pelican Bluffs trail.
Specifically, on the trail along the bluff edge and within the public access easements on private
property, there will be at least 3 signs (8" x 12") indicating private property boundaries. At least
3 "Unstable Bluff” warning signs (8" x 12") will be placed near the bluff edge within the public
access easement areas. At the southern terminus of the developed trail within the easement on the
Rubino/Capitol Auto Center property, there will be an 8" x 12" "End of Trail" sign. At the
request of the California Coastal Commission or State Coastal Conservancy, MLT and/or
MCMA may post emblems designating the trail as part of the California Coastal Trail.

There will be four interpretive panels on the Pelican Bluffs trail, whose goal will be to facilitate
nature study and educate trail users about the unique features and history of Pelican Bluffs and
the surrounding landscape. Topics will include the California Coastal Trail, Point Arena
Mountain Beaver, Geology, and the Bishop Pine forest. These interpretive panels will provide
information about the unique ecology of this part of the Mendocino Coast.

The trail surface will consist of dirt and/or mowed grass. On Pelican Bluffs, most of the 2-foot
wide trail will be constructed using hand tools by the California Conservation Corps and
volunteer trail crews. In two areas on the Pelican Bluffs property (a wheelchair-accessible loop
and archaeologically sensitive area), the trail will have a gravel surface and be 4-5 feet in width.
The foot trail within the two public access easement areas will be established by clearing brush
and minimal excavation of a 2-foot dirt path.
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There will also be two sets of approximately 100 total steps, 10 of these steps within the Fray
public access easement, connecting to the main trail on the Pelican Bluffs property, and
approximately 90 additional steps on the Pelican Bluffs property. In addition, there will be a
short section of boardwalk (approximately 12 feet long) across a small ditch located within the
Rubino public access easement. A second 80-foot boardwalk will be located near Highway One
on the Pelican Bluffs property. Boardwalk will be constructed of 8” x 12” pressure treated
Douglas fir “stringers” with 2”x 6”x 4’ plastic lumber decking and stainless steel hardware
fasteners.

An approximately 25-foot long engineered footbridge will cross the drainage on Pelican Bluffs,
in an area that cattle used in the past, where there is a gap in the willow thicket with a remnant
cattle trail. There will be also two benches and two picnic tables, both on the Pelican Bluffs

property.

A fence will be installed along the eastern boundary of the 25-foot lateral blufftop easements.
This fence will consist of 4-6 foot wire mesh fencing attached to peeler core posts, braces, and
galvanized t-stakes. There will be a gate where noted in the CDP 2014-0042 for private
landowner access across the public trail area. This fence will be wildlife-friendly, unless the
landowner wants livestock fencing, which they will need to request prior to trail construction.

There will also be redwood fencing (“sheep fencing”) west of some of the trail in the easement
areas, in places where the bluff is particularly steep. Most of these sections of sheep fencing are
on the Fray (LaFranchi) property.

Maintenance and Liability

Maintenance of the trail will be carried out by MCMA and MLT staff and volunteers. At least
once a month, MCMA and ML T work parties will monitor the trail, remove litter, and care for
restoration and mitigation projects. Both MCMA and MLT will maintain liability insurance.

Monitoring Reports

MCMA and MLT shall maintain a log of all complaints that arise in connection with ownership
of Pelican Bluffs and the public access easements, including date, complainant identification,
nature of the complaint, form of the complaint and MCMA and MLT’s response, resolution, or
attempted resolution. MCMA and MLT shall provide a copy of the complaint log to the CCC
and the SCC within 5 business days upon request.

If any material complaint is submitted to MCMA and MLT which cannot be resolved within 30
days by discussion and agreement between the complainant and MCMA and MLT, MCMA and
MLT shall promptly provide to CCC and SCC a copy of the complaint (or a summary of the
complaint if not in writing) and of MCMA and MLT’s response to address, resolve, or respond
to the complaint.

If any complaint is submitted to the CCC or SCC regarding MCMA and MLT’s operation of the
trail, upon request by the CCC or SCC, MCMA and MLT shall submit a written report within 30
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days, detailing its response to the issues identified in the complaint and any changes needed to
address the issues.

For any reason, the CCC or SCC can require the submittal of a Monitoring Report. Upon written
notification of the need for such a report, MCMA and MLT shall submit the written report within
30 days.

For all the public access easements held and operated by MCMA and MLT, the CCC requires
MCMA and MLT to prepare and retain documentation of its activities related to maintenance,
monitoring and management.

Written Approval of Conservancy and Commission

MCMA and MLT shall obtain the advance written approval of the SCC, through its Executive
Officer, and the CCC, through its Executive Director, before MCMA and MLT undertakes,
authorizes or permits any action or enters into any agreement or participates in any litigation that
may materially affect, alter, impair or delay the future use of Pelican Bluffs and/or these
easements for public access or the use of these easements by the public or that may be
inconsistent with the material terms of this amended Management Plan. The Conservancy and
the Commission shall not unreasonably delay or withhold approval.

Amendment

This Plan may be amended as needed, with the concurrence of all five signatories.

Agreement

Should the Moat Creek Managing Agency or Mendocino Land Trust cease to exist or fail to
carry out its responsibilities pursuant to the approved management plan, then all right, title, and
interest in the Pelican Bluffs property and public access easements shall be vested in the State of
California, acting by and through the- State Coastal Conservancy or its successor in interest, or
in another public agency or nonprofit organization designated by the State Coastal Conservancy
and approved by the Executive Director of the California Coastal Commission. This right of
entry is set forth in the Acknowledgement by California Coastal Commission of Transfer of
Public Access Easements, by which the Moat Creek Managing Agency agreed to accept the
transfer of the public access easements from American Land Conservancy.. The foregoing is
agreed to by and between the Board President of the Moat Creek Managing Agency, the
Executive Director of the Mendocino Land Trust, the Director of Mendocino County Planning
and Building Services, the Executive Director of the California Coastal Commission, and the
Executive Officer of the State Coastal Conservancy.
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(Name)
President, Moat Creek Managing Agency

Ann Cole
Executive Director, Mendocino Land Trust

Steve Dunnicliff
Director, Mendocino County Planning and Building Services

(name)
Executive Director, California Coastal Commission

Samuel Schuchat
Executive Officer, State Coastal Conservancy
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