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SYNCPSIS CF DECISION

Southern Pacitic Transportaticn Company {(Appellant)}, San
Francisco, California, propecses to rehabilitate 1ts railrocad
bridge locatesd across the Santa ¥Ynez River mcouth and an its
right of way through Vandenberg Alr Force Base near Surz.,
Santa Barpara County, Califeornia. Appellant's plan invelves
constructing a new northern apbutment 200 feet north of its
present location and excavating the northern embankment to
eliminate a dogleg in the river. A pilot channel would ke
dredged under the center of the bridge. The southern abutment
would be extended 160 feet north <of its present location and
filled in behind. As a result of the relcocated abucments and
general refurbishing, the bridge would be 40 feet longer and
moved. 200 feet to the north, better able to withstand flocd
conditions and less likely to require continual repairs.

At the mouth of the river and southeast of the bridge
is the largest salt marsh in Santa Barbara county, as yet
relatively undisturbed by human activity. In addition, the
public access to the beach through Ocsan Beach County Park
would be closed during the six mconths of bridge construction.

The California Coastal Commission objected to
Appellant‘s proposed project because it would alter the
-course of the Santa ¥nez River, substantially affect the
sedimentary processes in the salt marsh-estuary, and
interfere with public access tc the beach during construction.

Under Section 307(c)(3)(A) of the Coastal Zone Management
Act of 1272, as amended {C2ZMA), and 15 CFR 930 of the Lepartment
of Commerce's implementing regulations, the Commission's
objection to Appellant's project precludes all Federal agencies
from issuing any license or permit necessary for the bridge
rehabilitation to proceed, unless the Secretary of Commerce
finds that the objgcted-to activity may be Federally approved
because it "is conBistent with the objectlves of the [CZIMA]"
(Ground I) or is "otherwise nec¢essary in the interest of
national security”™ (Ground II} (Section 307(c}(3)(a) of
the CIMA}. If the requirements of either Ground I or Ground
II are met, the Secretary must sustain the appgeal.

On Qctober 24, 1984, pursuant to Subparagraph A of
Section 307(¢)({3) of the CIMA and Subpart E of 15 CFR 930,
the Appellant filed a Notice of Appeal with the Secretary
of Ccmmerce. The Secretary, upcn consideration of the
information supplied by Appellant, the Commission, Federal
agencies and interested persons, as well as other information:
in the administrative record of the appeal, made the follewing
findings required by 15 CFR 930.121:




Grouncg 1

(a) Appellant's bridge rehabilitation project would
contribute to the national interest in the development

of ccastal rescurces and the siting of transportaticn
facilities and therepy furthers cne or more cf the competing
naticnal cbjectives or purposes contalned in Sections 302
and 303 of the CZIMA (pp. 7-8).

(b} The project's contributicon tec the naticnal interest
in safe rail transportation cutweighs its adverse effects
cn the rescurces and land and wakers uses ©of the coastal
zone (pp. 8-16).

(¢} The project will not viclate agy requirement of the
Clean Air Act or the Clean Water Act (pp. 1l6-177.

{d) There is no reasonable alternativée available to
Appellant which would permit the project to be carried ocut
without any adverse effects on the rescurces of the

coastal zone, and in a manner ccnsistent with the California
Coastal Management Program (pp. 17-20).

Ground II

Since Appellant has met the requirements ¢f Greound I, the
Secretary declined to address the question of whether
Appellant's project was alsc necessary in the interest

of national security (p. 21).

Because the Secretary has found that Appellant has satisfied
the requirements of Ground I set forth in 15 CFR 930.121,
Appellant's bridge rehabilitation project, including the
proposed Mitigation Plan, may be permitted by Federal agencies
(p. 21).

-




ractual Backgrocund

Scuthern Pacific Transportation Cempany (Aspellant), San
Franclisco, California, propeses to rehabllitate its railrcad
bridge locatad across the mouth ©f the Santa Ynez River and
Qn its right of way through Vandenberg Air Force Base (VArF3)
near Surf, Santa Barbara County, California. Adminiscracive
Record, Appellant's Environmental Assessment l-1, 2-1 (herein-
after Environmental Assessment) (all references heresinatter
are to the Administrative Record]. The bridge is part of tle
main coastal rail line that daily carries ten freight and twe
Amtrak passenger trains between Los Angeles and San Francisco,
and serves to transpgort matarials related to oceratlons on
VAFB. Id. at 1-1, 2-1, 2-2.

Originally constructed in 1896, the bridge has been modified
and periodically regaired, primarily after sustaining stcrm or
flood damage. The present structure is 549 feet long and
consists of six %0-foot girder spans with a single track,
supported by a ccmbinaticon of piers and temporary plles and by
abutments built into the northern and scuthern embankments of
the river. Id. at 2-2, 2-3. In 1979 a small rail and tire
jetty was installed adjacent to the ncrthern embankment upstream
Qf the bridge to prevent damage to the bridge's ncorthern (San
Francisco) abutaent from river flcow erosion assoclated with a
dogleg in the river. Id. at 2-3. The protective rail and tire®
jetty has sincs been destroyed by river flow ercsion. Id.

In March 1983, high river flows resulting from a series of

winter storms destroyed a cement pier and a 90-fcoot steel

girder 3pan near the scuthern (Los Angeles) end of the bridge.
id. Emergency repairs included the replacement of the missing
span and the installation of four steel pile plers as a temporary
fcundation for the new span. Id. The existing bridge foundaticn
consists of a variety of supports including maseonry, concrets

and steel piles. Id. -
Appellant proposes to rehapilitate the Santa ¥Ynez River railrcad
bridge by modifying two existing concrete pile-supported

piers, rﬂmoving existing foundaticns, and installing fcur new
concrete piers and two new abutments, anchorsd by piles ettendlng
below the scour line of the river and designed to withstand
maximum flcod events. Id. at xi, 1-1, 3-1. A new San

Francisco abutment would be constructed 200 fzet ncrzh of its
present location, and the northern embankment excavatad to
eliminate the dogleg in the river so that the main flow of

the river would be directed under the center ¢f the bridge
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wiere a pilot channel wculd pe dredged to provide a mors dirsge
£low to the ccean. I1d. See Figurs 1, attached. The new Los
AngeLlasS asutment wCulid oe “conscructea 160 feec nortd of 1ts
present lcocaticn oV extending tie soutlern ampankment inato
the river and £illing in behind it. Id. ac xii, 3-3,
3-10. See Figure l. As a result of the relocation of the
two new abutments, the bridge would be lengthened by 40 feset
and moved 200 feet to the north. Id. at 3-1. See also Figure
2, attached. The girder, span systam would be retained. Ic.
The increased length and relocation of the bridge woulac be
accommodated by installing twe new spans and repositioning
the existing spans over the new foundation, including the two
modified piers. Id. at xii, 3-1, 3-9, Depending on their
locatien, the old piers would be buried with the old Los
Angeles abutment in the extended southern embankment £ill or
they weuld be removed along with the old San Francisco abutment
as part of the excavaticn of the northern embankment. Id. at
3=-10, 3-11.

-
=

The lengthening and relocaticn of the bridge and the excavatiocn
cf the pilot channel are designed by Appellant to enhancs
"the capacity ¢f the river span beneath the bridge to carry
flocd f£lows, reduce the rate of f£lcod waters rising at the
bridge, and reduce existing erosicn of the San Francisco
abutment. Id. at xi, xii, 1l-l1. The project 1ls alsc designed
to ellmlnate the need for continual bridge repairs and to
minimize the risk of bridge failure under extreme flow gondi-
tions. Statement of H.B. Berkshire, Qctober 22, 1934,
Assistant Vice President - Maintenance of Way and Engineering
3, 4 (hereinafter Appellant's Supporting Statement).

Construction would take six months to complete, during which
Ocs=an Beach County Park, which provides acgess to the beach,
would be clcsed to the public. Envircnmental Assessment
5.7-4'

. At the mouth of the Santa Ynez River and southeast of the
bridge 1s the largest salt marsh in Santa Barbara County.
Propesédd Southern Pacific Marsh Enhancement and Migigation

Plan {hereinafter Mitigation Plan), Attachment to Appellant's
Supporting Statement 2. See also Environmental Assessment

Fig. 5.5~1. Relatively undiscurbed by human activity (with the.
exception of County Park roadway and several railroad embankments),
it consists of over 200 acres of Salicornia- and Frankenia-
dominated marshlands traversed by a single main river channel,
There is a sand bar at the mouth of the River, which is

closed mest of the year due to very low river flows. The
closed sand bar forms a brackish lagoen that inundates the
adjacent marshlands by sheet £lcow and subsurface seepage.

This inundation is so widespread that the marsh areas soutch

cf the river channel, park rocadway, and railroad embankment
contain standing water for months. The water level of the

,




lagocen and salt marshn during this period appears to be four
ta five *#=2aen akeove mean sea lavel, Id,

On July 25, 1284, Appellant, in connecticon with its applicaticn

to the U.S. Army Corps of Engineers (COE), under Section 10 of

the Rivers and Harbors Act and Section 404 of the Clean Water

Act, for permits to conduct dredge and £ill activities assoclated
with the bridge rehabilitation project in the navigable waters

of the Santa ¥nez River, submitted a consistency certificacion

to the California Coastal Commission (Commission) for review

under Section 307(c)(3)(A) of the Coastal Zone Management Act

of 1972, as amended (C2MA), 16 U.S8.C. § 1458(c){3}{(a), stating
that "the proposed activity complies with the California approved
coastal management program and will be conducted in a manner
consistent with such program.” Appellant's Supporting Statement
l; December 13, 1984 Response of the California Coastal Commission
to Appeal by Scuthern Pacific Transpertation Company, 5 (hereinatfter
Commission's Response); Commission's Reéspeonse, Exhibit A, :
Adopted Statf Recommendaticn 2-3 (hereinafter Commission's
Findings). On September 24, 1984, following a public hearing,
the Commissicn, as the federally approved coastal zone management
agency for the State of California under Secticens 306 anc 307

of the CIZIMA and 15 CFR Parts 923 and 930 of the implementing
requlations of the Department of Commerce (Commerce), objected
to Appellant's consistency certificaticen.” Commission's

Response 6.

The Ccommission determined that Appellant's project as prcoposed
did not comply with, and, therefore, was inconsistent with, the
policies of the federally approved Zalifornia Ccastal Management
Program (CCMP)., Ccmmission's Findings 3. The Commission
objected to Appellant's bridge rehabilitation project because

it weuld alter the existing course of the Santa Ynez River,
Commission's Findings 2. 'In particular, the Commission objected
to Appellant's £illing in an area at the southern embankment, of
160 feet in length and 120 feet in width, and filling in the
main channel of one of the few remaining unchannelized strezams
in southern California, making a “permanent commitment to armoring
the channel,”™ and substantially altering the sedimentary
processes in the estuary. Id. at 5. The Commission also
objected to the project’s interference with public access to

the beach during the construction peried. Id. at 3-10. The
Cocmmission determined that the activities to wnich it cbjected
failed to meet the enforceable policy requirements of the
California Coastal Act ([Section 3000Q et seg. of the California
Public Rescurces Code] (hersinafter CCA) relating to estuarine
and wetland prgotection and ccastal access (§§ 30230, 30231,
30233, 30236 and 30253, CCA}. Id. :

As provided at 15 CFR 930.64(b), the Commission identified
alternative measures which, if adopted by Appellant, would
permit the proposed activity to be conducted in a manner
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consistent with the CCMP., Id. at 6; Commission's Findings 3.
Specifically, the Commlsslion LQuna thac Appellanct's project
would be consistent with chne CCMP 1if (1) tne closure or the
county park were mitigated Dy &ppellant s Qrovvalng che gublic
use and nctice orf the ava1laoLl$ty oL Aprellant's nearby rallrzad
switchyard for coastal access during the project's construction
phase, and (2} the project were redesigned to reiccatz che Los
Angeles abutment to its existing site, to eliminate all cnannei-
ization, and to improve circulation along the nortn bank of the
River. Commission's Respcense 6; Commissicn's Findings 3. The
Commission also notified Appellant of its right teo apgeal the
Cocmmission’s decisicon to tiie Secretary of Commercs (Secretary!
as provided under Section 307(c)(3}(A) of the CIMA and 13 CFR
930 Subpart H. Commission's Finaings 10.

Under Section 307(c){3)(A) of the CZIMA and 15 CFR 930.131,

the Commission's consistency objection preclucdes Federal
agencies from issuing any permit or license necessary faor the
Appellant’s propeosed activity to progeed, -unless the Secratary
determines that the activity may be federally approved nctwith-
standing the objection because the activity is consistent with
the objectives or purposes of the CZIMA, cr is necessary 1in the
interestc of national security.

Appeal to the Secretary of Commerce

Cn Octoker 24, 1984, Appellant, as provided under Section
307({c}(3){A) of the CIMA and 15 CFR 930 Subpart H, filed with
the Secretary a Notice of Appeal and a supporting statement
requesting "that the Secretary find that Appellant's proposed
Santa Ynez River railroad bridge rehabilitaticn activities are
consistent with the gbjectives or purposes of the CIMA cr are
otherwise necessary in the interest of naticnal sscurity.
Notice of Appeal 1-2; Appellant's Sugporting Statement 1.

I have retained the authcrity to decide such appe=als under
Department Organization Order 25-5A, Secticn 3.01l(w).

Appellant also alleges that its project is consistent with the
CCMP. Id. at 12. This last allegaticn, which this decdision does
not address for the reasons indicated, reflects a misunderstanding
by Appellant ¢f the appeals process. Under the CIMA, the authority
and responsibility to determine whether a proposed activity is
consistent with a federally approved State coastal management
grogram is given to the State coastal management agency. The

CZMA does not give the Secretary the authority to review the
correctness of a State's consistency determination; rather,

such determinations are subject to judiclal review. All that
'Section 307(c¢c)(3)(A) of the CZMA and the implementing regulatiocns
permit the Secratary te do is to determine whether Federal

licensa or permit procasses for a proposed project should be
allowed to go forward despite a State consistency cbjection
bDecause the project is consistent with the objectives or pur-



poses of the CIZMA or Ls otherwise necessary 1ln the lnferest of
national security. I£ a consistancy objectlon Lls prcperly
£iled by the State g¢oastal management agency, the ilnconsi

Qf the proposed praject 1s presumed valid for jurposes of
appeal.

Public notice Qf regeipt cf the appeal was published

in the Santa Barbara News=2ress (November 8, 1984), and in the
Federal Register (49 feqg. Reg. 45470 (November 1§, 1244)].

On Decemper 13, 1984, tne Commission filed 2 response to tne
notice of appeal and hecame a party to this proceediag.

A public hearing was neither regquested ncr held cn the apceal.
Comments on whether, how, and to what extant the Appellant's
proposed activities would contribute to the national intsrest,
including the naticnal security interest, were resquested £ro

the Departments of Defense, Intericr, Labor, Transgortatlion anc
Treasury, and the Naticnal Aeronautics and Space Administraticn.
Comments were received frcm all the solicited agencies except
the Department of the Interior. Additional filings were rescsived
Erom Appellant and the Ccommissicn (including the record -
Qf Appellant's proceedings before the Commission and rssponsas
to specific written gquestions pcosed to both parties on my

cehalZ by the Gendral Ccounsel of the Naticnal Oceanic and
Atmospheric Administration (NQAA) (hereinafter Written Quesctions)).
All comments and informacion received by Ccmmercs during the
course of the appeal have been included in the Administrative
Record. I find that this apdeal is properly before me for
censideration and that the parties =- the Appellang and the
Commission -- have complied with Commerce's regulaticns
governing the conduct of this appeal (Subparts D and H ci L3

CFR Part 938}. '

Grounds for Sustaining an Appeal

Section 307(¢)({3)(A) of the CZMA provides that Federal licenses
or permits required for Appellant's proposed activities -

may not be granted until either the State concurs in the
consistency of such activities with its federally approved
ceastal zone management program (its congurrence may be
conclusively presumed in certain circumstances), or I find,
"after providing a reasonatle opportunity f£cr detailed comments
from the Federal agency involved and from the state,” that

the activities are consistent with the objectives of the CIMA
or are otherwise necessary in the interest of national sacurity.
Secticn 307(¢)(3)(A) of the CZMA. Appellant has pleaded

both grounds. Naotics of Appeal 1-2; Agpellant's Supporting
Statement 1, ‘

The resgulaticns interpreting these two statutory grounds )
for allowing Federal licsnses or permits to be granted
despite a State's consistency objection are found ac 15 CFR



930,121

e
Act") and 930.122 ("necessary 1
security"), ancd ares set forth i

(*consistens with the
-

The term "ccnsistent with the cbhjectives or

purpcses of tne [CIM] Act” descrites a Federal
license or permit activity, cr a Federal assistance
activity which, althcugh inccnsistent with a Staca’s
management program, is found by the Secratary to he
permissible because it satisfies the following tfour
requirements:

(a} The activity furthers one or meore <f the
competing national objectives or purposes ccontained
in secticns 302 and 303 of the Act,

() When performed separately or when its
cumulative effects are considered, it will not cause
adverse effscts on the natural resources of the
coastal zone substantial encugh to cutweigh its con=-
tribution to the national interest,

(c) The activity will not vioclate any reguirsments
¢of the Clean Air Act, as amended, or the Federal
Water Pollution Cecntrol Act, as amended, and

{d) There is ne¢ reascnable alternative availanle
{e.g., leocation(,] design, etc.) which would permit
the activity to be conducted in a4 manner consistent.
with the management program.

15 CFR 930.121.

The term "necessary in the interest of national
security"” describes a Federal license or permit
activity, or a Federal assistance activity which,
although inconsistent with a State's management
program, is found by the Secretary to be permissible
because a national defense or other national
security interest would be significantly

impaired if the activity were not permitted

to go forward as proposed. Secretarial review
of national security issues shall be aided by
information submitted by the Department of
Defense or other interested Federal agencies.

The views of such agencies, while not binding,
shall be given considerable weight by the
Secretary. The Secretary will seek information
toc determine whether the objected-to activity
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Cirectly SUpDOrtTs natlona.r dersnse Qr cuaer
essencial naticnal security cbjectives.

15 C¥R ©¢30.122.

The regulations governing my consideration of an appeal
provide: .

[Tlhe Secretary shall fina that a proposad
Federal license or permit activity ... 1is
ceonsistent with the objectives or purposas

of the {CZMA], or is necessary in the interesc
of national security, when the informacicn
submitted sugpports this conclusion.

15 CFR 930.130(a).

Ground I: Consistent with the Cbjectives-of the CIMA

The first statutory ground (Ground 1) for sustalning an appeal
is to £ind that the activity "i1s consistent with the oojectives
cf [the CZMA]." To make this f£inding, I must determine that
the activity satisfies all four of the elemencs specified in

15 CFR 930,121,

First Element

To satisfy the first of the four elements, I must f£ind that:

‘The activity furthers one or mors of the
competing national objectives or purposes
contained in Secticns 302 or 303 of the [CZMA].

15 CFR 930.121(a).

Sections 302 and 303 of the CIZMA identify a number of objectives
and purposes which may be generally stated as follows:

1. To preserve, protect and where possible to
restore or enhance the rescurces of the coastal
zone (Section BGZ(aJr(b’l(cla(d)r(e)l(f}:(g)l and
(i); and Section 3Q3(1)};

2. To develop the resources cof the coastal zone
{Section 302(a),(b) and (i); and Secticn 303(1l));
and

3. To enccurage and assist the States to exercise
their full authority over the lands and waters
in the coastal zone, giving consideration to the
need to protect as well as Lo develop coastal
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resources, in recocgniticn Dy the Congress Laac
State action is essential to more effzcgtive
protaection and use of the resgurces of the
coastal zone (Section 302(h) and (1); and
Section 303(2)). -

More specifically in the context of this appeal, the CIiMi
encourages coastal states teo provide for orderly processes

for siting major activities related to transportation that are
coastal dependent (Section 303(2)(C)).

As I have stated in an earlier appeal, because Congress

has broadly defined the naticnal interest in coastal zone
management to include both protecticn and development ot
coastal rescources, this element will "normally" De fcund to

be satisfied on appeal. Decision ¢f the Secretary of Commezce
in the Matter cof the Appeal by Exxon Company, U.S5.A., to a
Consistsncy Cbjection by the Califcrnia Coastal Commission
(Feb., 18, 1984); 49 Fed. Reg. 8274 (March 6, 1982).

Appellant's proposal involves the rehabilitation of a bridge
carrying £reight and passenger trains between northern and
scuthern Califcrnia. Materials for VAFB are also transported
acress this bridge. Both parties agree that the bridge needs
to be rehabilitated. Since the goals of the CIMA include
both development and protecticon of coastal resources, as well
as siting of transportation facilities, I find that Appellant's
project to rehabilitate the bridge over the Santa ¥Ynez River
falls within and furthers one or more of the broad objectives
of Sections 302 and 303 of the CZMA and therefore satisiies
the first element of Ground I.

Second Element

P

To satisfy the second element ¢f Ground I, I must f£ind that:

When performed separately or when its cumulative
effacts are considered, the activity will nct
cause adverse effects on the natural resources

of the coastal zone substantial encugh to ocutweigh
its contribution to the national interest.

15 CFR 930.121(b).

This element regquires that I weigh the adverse effects of the-
ohjected-~to activity on the natural resources of the coastal
zone against its contribution to the national interest,

In order to perform the weighing required by this element, I
must identify the adverse effects, 1f any, of Appellant's
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the project's contribution to the national intersst.

Adverse Effects

The parties differ in thelr cnaracterization of chese effects.
In response to the Written Questions, the Commission character-
ized these efrects as follows:

1. Short-term adverse effects. Effects resulting
directly from the construction activity itsel:
and occurring during the construction ghase.
The smothering and disturbance or bottom—-dwelling
organisms and impairment of circulacion in a
sandy area of the River. Restabilization can be
expected relatively soon after the constructicn phase.
Closure, during the construction pericd, of Ocean
Beach County Park, which provides public access to the
beach, would interrupt the public's racreational use
of the beach. ’

2. Mid-term adverse effects. <Constructicn effects sganning

at least several years, and possibly several decades,
depending an the freguency ¢f major River flow. Could
be offset eventually by sediment due to the new con-
figuration of the River mouth. Loss of a 2.5 acre
mudflat habitat along the north bank caused by
censtruction cn that bank and from altered River
progesses which would deepen the estuary at the

narth end of the bridge. This loss could be otffset

by reestablishment of mudflat along the south bank;
however, there wqQuld be a loss of habitat values while

the River mouth adjusts to the changes in flow direction.

During flcods, the new southern abutment would comstrict
the f£low of the River and.exert tremendous tforce in

altering water and sediment movement. Sccur and erosicn

along the southern bank would be expected, damaging
habitat values in the area. Sedimentation patterns
would be changed with uncertaln consequences £fLor
the adjacent wetlands.

Because of the new scouthern abutment, changes

could ¢ccur in the morphology of the lagoon, possibly
changing the lagoon intao mudflats, resulting 1n a
loss of lagoon habitak or interference with the
lagoon's function in the estuary.

3. Long-term adverse effects. The permanent loss of 0.8
acres of lagoon napitat, about 1.45 acres of bare
sand adjacent to the River channel, up to 2.5 acres
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acres of coasta* scrand and aune vegetacion along tae
ceast side of the railroad empankment, and discurzances
to 0.2 acres ©of salc marsh near the northern embankmentc.
Conversion of a portion ¢f the lagcon into mudflats

and possibly marsh lands. Conversion ©f a portlion of
wetlands into £astlands.

Response of the Commission to Written Questicns
1-10.

In its response to the Written Questions, Appellant has ccifset

the adverse effects by netting them with alleged benefits of tae
proposed project and its propesed Marsh Enhancement and %1;1&au cn
Plan. Once the benefits are separated out, Apgellant’s
characterization of the adverse effects ¢f its project, as
summarized in its response to the written questions and ics
Environmencal Assessment, 1s as follows:

l. Short-term adverse effects. Eftects which waould cezase
Oor reversa upon completion of construction. Modification
-of surface topography and stream morpiclegy near the
railroad bridge. Minor adverse effects on air and
water quality in the vicinity of the bridge. The
‘tempcerary displacement of nearby fish and wildlife
and .degradation of aquatic habitat. The leoss of
small amcunts of dune vegetation and shallow mudflat
habitat. The possible reduction of local wildlife
populations (mostly birds). The interrupticn ef the
recreational use of Santa Barbara County Ocsan Beach
Park. The degradation of the visual character of the
River mouth because of the temporary presence of
construction eguipment, access berms, and an office
trailer.

2. Long—-term adverse effects. The loss cof approximately
2.5 acres of shallow mudflats, 0.6-.08 acres of lagoon
habitat, a few acres cf salt marsh and a small amount
of dune vegetatian.

Response of Appellant to Written Questicns

1-5; Appellant's Envircnmental Assessment

5.5~10-183. .
Besides informaticn from the parties, the record c¢ontains an
assessment of the project’'s adverse effects by Federal and
State agencies. The Califcrnia Department of Fish and Game
(CDFG), in comments to the Corps of Engineers, the Federal
permitting agency, lndicated that it would have no objection
tc the issuance of the Federal permit if "{t]lhe propgsed ~ ~ 7
filling of 160 ft. of wetlands under the southern side of the
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trestle [were] deleted. This £ill will cause a water siowdcwn
and result i1n depcsition or silt aleng the scutheast sice oL
tne Santa Ynez estuary. That will eventually bleck circulaticn
to the entirs southern side of the salicornia marsh in this
area and damage it." Letter trom H.W. Carper, Directcr,
California Department of Fish and Game, to U.S. Army Zagineer
District, Los Angeles, California, December 2, 1983, in
Commission's Respeonse to Notice of Appeal, Exhibit I.

Similarly, the U.S. Fish and Wildlife Service (FWS), commenting
on Agpellant'’s application for a COE permit, identified the
tollowing unmitigated impacts assoclated with the project:

1) loss of some salt marsh {less than 0.1 acre) from the
placement of riprap on the northern abutment; 2) increasecd
sedimentation cver about 100 acres of existing salt marsh

and some conversicon of wetlands to fastlands, resulting Zrom
the hydraulic diversion caused by the soutnern abutment; 3)
suspended sediments and detericraticn of water gquality during
the dredging and construction of the twc temporary coffer-
dams; 4) conversien to tidal flat of coastal strand vegetatzion
during the excavation of the pilot channel and removal of

sand from a sandbar alceng the northern bank (about 4 acres);
and 5} less of 0.6 acres of habitat area resulting from

the abutment additicon on the southern bank (co be cffsetc by

a gain of 0.6 acres rasulting from removal at the neorthern
bank'}), Letrer from Wayne S. White, Acting Field Supervisor,
U.S. Fish and Wildlife Service, Laguna Niguel, California, to
Colonel Taylor, Commander, Los Angeles District, COE, December
1, 1983, in Commissicon's Response to Notice of Appeal, Exhibit
J, 2. Of these impacts, the FWS considered the degradaticn or
loss of salt marsh on.the south bank resulting from increased
sedimentation to be potentially significaznt. Id4.

Based on the record, without implementation of marsh enhance-
ment or mitigation measures, I find that the mid- or long-term
adverse effects of Appellant's project, considered by itsel:Z,

are the loss of a 2.5 acre mudflat habitat, the loss of
approximately 0.8 acras of lagoon habitat, the loss of approxi-
mately 0.8 acres of coastal strand and dune vegetation, the
substantial disturbances and possible destruction of approxi-
mately 0.2 acres of salt marsh, increased sedimentation

over about 100 acres of salt marsh and some conversion of wetlands
to fastlands (resulting from the £ill at the southern abutment),
and the potential of additional damaged habitat value due tc
increased scour and erosicn. I find that the short-term effects,
other than interference with the public's access tc the beach

© during construction, are de minimis. L , -

The adverse effects of Appellant's project are offset to some
extent by the benefits of the project and by propased marsh
enhancement and cther mitigation measures. The prindipal
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benefit of Appellant's proposed preoject ls taat the tricge
wauld be designed to withstand maximum £icod events, Laus
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grarfic intarruption due to bridge washout. Appellanc's
Environmental Assessment Xi.

Regarding the closure of QOcean Beach Park during the con-
struction pericd, Appellant has agresed, in its submissions in
the record of tnis appeal, to provide the public access o
its switchyard, to construct a walkway under the bridge for
beach acgess and to post signs at the County Park to direct
beach-goers to the alternate access site. Appellant's
Rebuttal to California Ccastal Commission Response to appeal
February 25, 1985, 3. Appellant's Response to Written Questions
S. Therefore, I find that the project’'s adverse effects an
cublic access to the beach, a natural rescource <¢f the coastal
zone, have been mitigated to the maximgp extent feasible.

To compensate f£or the lcss of habitat values, descrifed above,
Appellant has develcped, in ccordination with FWS, CDFG and

the National Marine Fisheries Service, a Marsh Ennancement

angd Mitigation Plan. Appellant’s proposed Marsh Enhancemerit
and Mitigation Plan (hereinafter Mitigation Plan}, Enclosures

3 with Agpellant's Notice of Appeal 1. Appellant's Mitigation -
Plan consists of enlarging the cpening ¢f two existing man-made
channels that traverse the main salt marsh and connect to the
main River channel, and moniteoring these openings for 3

years; constructing a new 2,3U0-foct~-long marsh channel adjacent
to the road to the Ocsan Beach County Park; installing several
culverts under the County Park roadway and railrocad at 4
iocations in order to provide frese water movement between the
scuthern marshes and the main salt marsh; and excavating a
l5-foot~wide channel to connect the River tg a salt marsh

along the new northern embankment. Id. at 3-8. See Figure

3, attached.

Appellant expects the Mitigation Plan to yield an expansiocon

and improvement of the wetland habitat and, in turn, result in
long—-tefm increases in wetland species, especially resident and
migrant bird species. Appellant's Respense to Written Questions
4. o

The Commission argues that the value of the Mitigation Plan
is uncertain because little research exists on the ecology or
morphology of estuarine systems like the Santa Ynez River

- system. According to the Commission, it is possible that
implementation of the Plan would simply change high marsh
habitat to open water, without enhancing habitat values or
productivity at all. Id. at 8. Further, the Commission
states that the Mitigation Plan would not create new habitat
tc offset habitat losses, but would only alter existing
habitat., Id. at 9, S
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In summary, appeilant's Mizigaticn Plan is intended to cfiset
the adverse impacts of the bridge rehabilicacion prcject cn
the bioleogical resources adjacent to the bridge, primarily
the loss of wetlands and salt marsh habitat caused by in-
creased £ill at the southern embankment. I cannot with
certainty conclude whether these losses will be totally
offset by the Plan, but they may be to some extent.

At best, there will be no net gain in habitat value.

Alsc uncerctain is the potential impact on the Estuary from the
increaseq scour and erosion that the Commission believes may
occur from the placement of the scuthern abutment 160 feet
into the existing River channel. But this impact is likely

to be offset by the widening of the channel under the Bridge
and the removal of an existing obstruction (the northern
embankment ), thereby allowing more direct flow of the River

to the sea.

Besides the adverse effects from the project by itself, I must
consider any cumulative effects caused by the project and other
nearby construction projects. According to Appellant's
Environmental Assessment, which is not refuted in this respect
by the Commission, there appears to be no future project of
similar magnitude near the locaticn of Appellant's proposed
project, either by private industry, VAFB, or governmental
"agencies. Therefore, I find that there are nc cumulative
adverse impacts associated with Appellant's proposal.

Contribution to the Naticnal Interest

In order toc help assess the contribution to the naticnal
interest of Appellant's project, I sought the views

of certain Federal agencies. The views expressed by Federal
agencies regarding the national interest in this project are
summarized below. 3

The Depdrtment of Labor ihdicated that, in view of the small
scale of the project, i.e., a total investmenf of less than
34 million, and the availability of other options, e.g.,
continual improvements of the existing bridge, the Department
cannot £ind that the national interest would be adversely
affected if the appeal is denied. Letter from Everson W. Hull,
Deputy Assistant Secretary for Policy, to Robert J. McManus,
General Counsel, NCAA (March 4, 1985}

The Naticnal Aercnautics and Space Administraticon (NASA) con-
cluded that an investigation of the use of this bridge for
transporting NASA Space Shuttle hardware and propellants reveals
that none of these elements are required to c¢ross the Santa ™~
¥Ynez River railroad bridge since, atfter arriving at VAFB, all
Shuttle elements are routed off the main-line onto rail spurs
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swisr to c¢rossing the bridge. Lettar from C. R, Gunn, Dircector,

Shuttle Qperations Division, to Dr. Anthony J. Calic, Deputy
Administrator, NOAA (February 20, 19835).

The Department of Transportation stated that since che issue

is one of the physical and engineering approcacih chcsen by
Appellant and not whether the bridge will continue to fulfill
its transportation function, no national interests are involved
in this matter. Letter from Matthew V. Scocozza, Assistant
Secretary for Policy and International Affairs, to Dr. Anthony
J. Calio (Fepruary 15, 1983).

The Uniced States Air Force (USAF) advised that the bridge
plays a significant role in support of national defanse
interests since ltems such as the solid rocket motor segments
used for launch programs conducted at Space Launch Complex
Four are reoutinely transported over the bridge. ransportatiaon
by other means would invelve significant cost ilncreases and
could possibly impact vital missions of national significance.
USAF expressed no opinion on the manner in which the project
is carried out, by the Appellant's proposal or Cocmmission's
alternative, and acknowledged that environmental mitigation
measures may be required for any potential environmental
impacts. Latter from Robert L. Klingensmith, Colonel, USAF,
Acting Assistant Director of Engineering and Services, to Dr.
Anthony J. Calio (April 16, 1583).

While no Federal agency stated that the national interest would
be impaired if the bridge was not rehabilitated in the marmer
proposed by Appellant, the Federal agencies recognized that
continuation of the bridge through some sort of rehapilitation
or replacement would contribute to the naticnal interest in
having an efficient rail system.

Further, I note that the existing bridge is wvulnerable to
immediate failure should a storm/flood event occur, because
most of the existing piers are not anchored below the potegtial
scour line of the river. In March 1983, a pier and two spans
were destroyed by high river flows, regquiring emergency
repairs and installation of temporary steel pipe piles.
Failure of the bridge would result in loss of property,
interrupted passenger and commercial rail traffic and, if the
bridge failed while a train was crossing, could result in a
further loss of property and possibly personal injury or
death. Environmental Assessment xi. Because the bridge

is used to transport equipment and materials used at Space
Launch Complex Four at VAFB, failure of the bridge could
raise transportation costs to the Air Forge and could other-
wise impede national defense interests.



Based on the record, I £ind tnat Appellant's prcposed Dridge
rehapilitation project will contribute to the natiocnal interest
in safe and efficient railway transportation and in maintenance
of rail acgess to VAFB.

Weighing

Having described both the potential adverse effects on the
natural rescurces of the ccastal zone which may be caused by
Appellant's bridge rehabilitsation project and the national
interest served by such a preject, I am required to decide
whether the project's adverse effects are supstantial enough
to outweigh its contributicon to the national interest (15 CFR
930.121(b)). :

To recapitulate, the potential adverse effects of Appellant's
propeosal, absent the Mitigation Plan, consist of the direct
loss of 2.5 acres of mudflat habitat, approximately 3 acres
of sand and dune vegetation and less than one acre of lagoon
hapitat. The proposal, unmitigated, also could result in

the deterioration or loss of salt marsh at the mouth cf the
River caused by increased sedimentation at the new scuthern
abutmenc. These losses, while not negligible, may be offset
to some extent by Appellant's Mitigation Plan, althcugh

no net gain in habitat values is anticipated. Appellant's
Mitigaticn Plan does not directly address the potential
adverse effect on adjacent wetlands of constructing the new
southern abutment 160 feet into the existing River channel,
but I £find, based in part on Appellant's expert testimeny iIn
the record before the Commission, that the risk of significant
erosion occurring is speculative and likely to be cffset by
the construction of the new northern abutment and excavation
of a pilot channel under the bridge, which will tend tao force
the River to meander in a more northerly directicn.

I have previously found that the national interest-in safe and -
efficient rail transportation, including the transportation of
materials to VAFB, will be served by reconstruction of the

Santa ¥Ynez River Bridge. When I weigh the leoss of known but
small quantities of mudflat and saltmarsh habitat, which may

be cffset to some extent by Appellant's Mitigatien Plan, and

the theoretical but low risk of additional loss of unknown
quantities of saltmarsh habitat against its contribution to

the national interest in safe rail transportation, I find

that Appellant's proposal, as mitigated by Apgellant's Mitigation
Plan, will not cause adverse effects on the resocurces of the
coastal zone substantial enough to outweigh its contribution

to the nationmal interest. :
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Third Elemenc

To satisfy the third element of Ground I, I must Zind thac:

The activicy will not viclate any rsguirsmentcs
of the Clean Air Act, as amended, Qr the Federal
Water Pollution Control Act, as amended,

15.CFR 930.121(c).

The requirements of the Clean Air Act and the Federal Watsar
Pallution Contral Act {also the Clean Watsr Act) are incorzer-
ated in all State coastal programs approved under the CIMA,
Secticn 307(Z), CIMA.

The Clean Air Act

According to Appellant's Envircmmental Assessment, the cnly

air emissions from the project would resul:t from operation of
the diesel-fueled construction equipment during the construction
period. Environmental Assessment 5.4-2, The Commissicn has

not objected to the air gquality impacts of Appellant’'s project.

Section 202 qf the Clean Air Act (42 U.S.C., 7521) directs the
Administrator of the Environmental Protecticn Agency (EPA)} to
establish federal standards to regulate the emissicns of
carbon monoxide and hydrocaritons from mebile scources. Both
EPA and the California Air Resources Board have established
ampient air quality standards for air emissions from mobile
polluticn socurces. Appellant's Environmental Assessment
5.4-1. Any emission from Appellant's construction activities
will have to comply with these Federal and State standards.
Therafore, I find that Appellant's activity will not violate
any requirements ¢f the Clean Air Act. :

The Clean Warter Act .

Appellant's project will affect the water gquality of the Santa
¥nez River in two respects. During the ceonstruction period,

" as Appellant's Environmental Assessment acknowledges, water
guality at the River mouth would be temporarily degraded by
increased turbidity from £ill and excavation activities

within and adjacent tg the lageon, including the construction
of the temporary access berms, excavation of the San Francisco
embankment, and ccnstruction ¢of the Los Angeles embankment..
Environmental Assessment S5.3-1. The Commission has not
objected to these temperary watsr quality impacts nor weuld
they requires a National Pollution Discharge Eliminaticn
SVStem permit under the Clean Water Act (33 U.S.C. §§S§ 1251
1311(a), 1342). ,
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Appellant’s project alsc entails the dredging ana placement

gr Efllled macerials in tne Santa Ynez River. This activizy
requires a permit under both Section 10 of the Rivers and
Harbors Act and Secticn 4U4 of the Clean Water Act (CWA).

33 U.5.C. § 402; 33 U.S.C. § 1344, The CRE 1s the permitting
agency for these pgermits and, pending my decisicn 1o tails
appeal, cannot issue them. 1If I decide this appeal in
Appellant's favor, the COE can continue to process Appellant's
application for these permits and qgecide whether to issue

them. The COE cannot issue the Section 404 permit to Appellant
if the activity were to viclate the requirements of Section

404 of the CWA and the guidelines promulgated by the admini-
strator of EPA under Section 404(b)(1l) of the CWA. Accordingly,
I conclude that Appellant's propeosed activity will not violate
the CWA.

Fourth Element

To satisfy the fourth element of Ground I, I must f£ind that:

There is nc reasconable alternative availlable
{e.g., locaticn(,] design, etc.) which would
permit the activity to be conducted ia a
manner consistent with the (State ccastal zone]
management program.

15 CFR 930.121¢(4&).

The Ccmmission-found that if Appellant's project were
redesigned to retain the Los Angeles embankment at its,
existing locaticn and to eliminate all channelization, the
project would be consistent with the CCMP, Commissicn's
Findings 3. The Commission c¢ites as advantages cf its
alternative: diminished interference with hydrological pro-
casses; lower flow velcocities, resulting in lowering of risks
to the bridge and affected habitat areas; less adverse effect
cf sedimentation on the wetlands; and less sc¢ouring and less
erosion along the south embankment. Commission's Response to
Written Questions 11-1i3.

The Commission also initally fcund that, for the project to
be consistent with the CCMP, circulaticon improvements on the
north bank would have to ke included to mitigate channel
changes, Commission's Findings 3, but has not enumerated what
improvements are required and, in its brief in this appeal,
has stated that the Commission has no abjecticon to the éx-
cavation on the north embankment. Ccmmission's Response at
8. Therefore, I find that there is no reasonable alternative
for that part of Appellant’s project which aftects the cir-
culation of the River at the northern embankment.
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Appellant cpooses the Commission's recommenced altesrnacive

of extending the Los Angeles embankment (wnich would raquirs
adding an additional 160 feet to the bridge span) Cecause it
would add approximately $750,000 co the project's consctruccticn
costs and $20,000 per annum in additional maintenance costs,
rendering the project econemically infeaesible and producing,
according to Appgellant, no demeonstrated environmental Denefit.
Appellant‘'s Notice oL Appeal, Attachment 1, 3; Appellant's
Response to Written Questions 6-7. Appellant also states

that a longer bridge weould require a longer constructicn
period, and cculd not be safaly ccmpleted during the construction
window allowed by other regulatory agencies (after Labcr Day
and before March 31) without the risk of a project washcut

due to nigh river flows during late winter. Appellant’'s
Rebuttal to Commission Response, February 25, 1985, 2.

As I have stated in earlier appeals, regulaticns at 13 CFR
930.121(d) indicate that an alternative to an objected-to
activity may require major changes in the "location” or
"design” of the project. Whether an alternative will be
considered "reasconable" depends—upon its feasibility and upon
balancing the estimated increased costs of the altsrnative
agailnst its advantages. Decision of the Secrstary of Commerce
in the Matter of the Appeal by Exxon Company, U.S.A., to a .
Consistency Objection by the Califcrnia Ccastal Commission
(Feb, 18, 1984); 49 Fed. Reg. 8274 (March 6, 1984); Decisicn
@f the Secrstary of Commerce in the Matter of the Appeal
by Exxon Company, U.S5.A., to a Consistency Objection by the
California Coastal Commission (Nov. 14, 1984); 50 Fed. Req.
324 (Jan. 3, 1983},

In addressing first whether the longer bridge alternative

is feasible, some questicn exists whether the Commissicn's
preferred alternative can be completed during the 7-month
censtruction window allowed by wildlife agencies (September
through March). Appellant has indicated that c¢ocnstruction

of the longer bridge will take an additicnal five tec six weeks,
thereby extending the construction period to the end of March,
when floods are more likely to occur. Appellant's Response

to Written Questicns 8. Appellant's Envircnmental

Assessment indicates that the schedule for construction of a
longer bridge would not differ substantially from the schedule
for the Agppellant's proposed project. Envircenmental Assessment
7-3. Therefore, I find that while the risk of winter flcoding
may increase as a result of constructing a lenger bridge, it

is feasible to complets ccnstruction during the seven-month
window allowed by wildlife agencies. Further, I £ind based

on the Administrative Record that Appellant has-the financial --
r2sourcees or access to the financial rescurces to pay the
$750,000 additional construction costs associated with the
longer bridge and the annual increased maintenance cost of
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$20,000. Thus, [ find that the longer bridge alternative Ls
fzasible anc available to Appellant.

Next, [ must balance the costs of the Commission's praferred

alternative against its advantages. To perrform this weighing
I must consider, first, how much less adverse the altarnative
would be to-the land and water resources of the ccastal zone

and, second, the increased costs to Appellant of carrying out
the rehabilitatieon project in a manner fully consistent with

the CCMP,

The Commission's rgasons for preferring the longer bridge

were restated abcove. Appellant agrees that a wider span

than it proposes to build would allow the River to meander

more, but disputes that there 1s any value to this "benetfit."
Appellant’'s Response to Written Questions &. Alchough the
record in this regard is not well documented by’ the parties,

I find that implementing the Commissicn's preferred alternative,
i1.2., leaving the southern abutment in situ, dces have the
‘advantage of decreasing sedimentaticon at the scuthern end and
therefore reduces the risk of damage to the adjacent salt

marsh. But, given my previgus findings (supra at 153), that

the risk of increased sedimentcation may be orfiset ¢ scome
extent by Appellant'’s Mitigation Plan and furtier that

moving the northern embankment and excavating a pilet channel

is likely to ocffset the risk of additicnal erosion and sedi-
mentation at the scuthern embankment, I £ind that the Commission
has not proven that its preferred alternative will ‘have
measurably less adverse effects on the land and watex rescurces
of the ccastal zone.

Appellant asserts that the construction ¢of a longer bridge
will cost $4 millon, versus $3.25 million for its proposal,
figures which are not disputed by the Commission. Appellant's
Response to Written Questicons 7. Appellant also asserts that
the longer bridge will require $20,000 additional in yearly
maintenance costs.- Id. at 6. .

Weighing the potential advantages of a longer bridge against the
additional costs to be incurred in its construction, I £ind that
the Commission's preferred alternative is not a rsascnable '
alternative to Appellant's proposed rehabilitation of the

Santa ¥nez River bridge.

Brief mention has been made in the record of the possibility

of repairing the existing bridge structure in place. According
te the Commission's response to the Written Questions, Appellant
- has applied to the Ccmmission for a permit to repair the
existing bridge by placing a new pier in the channel and

other rehabilitative measures. The cost of the repair work

" i3 estimated by the Ccmmission to be $2.2 million. - The
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record does not indicate whether the Commissicn has fcund the
rapair of the existing structurs tc be an alternative consistent
with the CCMP, although the Commission staff has recommended
approval. Assuming that the repair work would be consistenc
with the CCMP, I have reviewed the reascnableness of this
alternative cocmpared to Appellant's proposed rehabilitation
project. The only substantive discussion of this alternacive
is in Appellant's Envircnmental Assessment at p. 7-2. According
to the Environmental Assessment, the alternative of repairing
the bridge in place would greatly reduce the environmental
impacts of Appellant's project, but it would not provide as
secure and long-lived foundation compared te the proposed
project and, as a resulc of f£lood rise on_the upstream side

of the bridge, could lsad to future bridge failure. Since,

as stated above, the continual repair of the existing structure
has not been successful, I find that the alternative of
repairing the bridge in situ is not a reasconable alternative

to Appellant's proposal because it would not accomplish
Appellant's objective of building a bridge designed to with-
stand maximum £locds.,

In summary, leaving aside the issue of beach access, I find
that construction of a longer bridge or repairing the existing
structure are feasible alternatives to Appellaat's proposal,
but that they are not redsonable alternatives in light of,

in the case of the longer span, its additional costs whnen
measured against its speculative advantages and, in the case

of the repair work, its disadvantages over a permanent rehabili-
tation. Therefore, I £ind, based on the aAdministrative

Record, that there is no reasonable alternative available to
Appellant which would permit the reconstruction of the Santa
fnez River bridge to be ccnducted in a2 manner consistent with
the CCMP.

The Commission also recommended that Appellant adopt certain
mitigation measures necessary to offset the closure of Ocean
Beach Park during the construction periad, including adeguate
signing and access to the Southern Pacific Switchyard. Commis-
sicn's Findings 3. As noted abaove, Appellant has already
agreed to these measures. Therefore, I find that there is no
reasonable alternative tec Appellant's proposed activity
involving the temporary closure of beach access at Ocean

Beach Park,

Caonclusion ﬁor Ground I

On the basis of the findings I have made akbove, 1 find
further that Appellanc has satisfied the four elements of
Ground I, and, therefore, that Appellant's proposed
project, although presumptively inconsistent wikh the CCMP,
is nevertheless consistent with the objectives of the CIZMA.
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Conclusign

Because I have found that Appellant has satistied che

first of the two grounds set forth in the CIMA for allowing
the objected-to activity to preceed pnotwithstanding an ob-
jection by the Commissicen, it is not necessary to address

the seccnd ground of "necessary in the interest of national
security.” The Appellant's project, including all of the
e¢lements of its propcsed Mitigation Plan, may be permitted dy

federal agencies.

Secretary of Commerce

b At e
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