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SUBJECT: Report on Coastal Act Affordable Housing Policies and Implementation

This report has been prepared at the request of the Commission to summarize past and present
Coastal Act affordable housing polices and implementation, and to provide some context for the
consideration of those policies.

1976-1981: Implementation of Coastal Act Section 30213

From the date of its enactment in 1976 through 1981, the California Coastal Act included broad
policy language requiring the provision of affordable housing in the coastal zone for persons of
low and moderate income. As originally enacted, Section 30213 of the Coastal Act provided:

Lower cost visitor and recreational facilities and housing opportunities for
persons of low and moderate income shall be protected, encouraged, and,
where feasible, provided.

Under this authority, the Commission developed statewide interpretive guidelines for the
Commission implementation of Section 30213. The guidelines were originally adopted by the
Commission on October 4, 1977, and subsequently revised on July 16, 1979, and May 5, 1981
(see attached).

The original guidelines provided for the protection of existing low and moderate income housing
by prohibiting its demolition for other than health and safety reasons, and gave priority to new
residential proposals that included affordable housing opportunities. The definition of low and
moderate income households was anyone earning up to 120% of the median income, which
included about 2/3 of California households at the time. Density bonuses and reduced parking
requirements were also addressed as mechanisms to support affordable housing.

Subsequent versions of the interpretive guidelines identified additional mechanisms to protect,
encourage and provide affordable housing such as requiring in-lieu fees, land dedications and
housing credits in certain circumstances. The revised guidelines also made findings to support
the economic feasibility and policy rationales for requiring specific percentages of affordable
units to be set aside for low and moderate income households through deed restrictions and rent
controls. One-third of condominium conversions were to be set aside for low to moderate income
households. All versions of the guidelines made clear that affordable housing could not be used
as a trade-off for protecting coastal resources. All of the guidelines stated that any housing,
affordable or otherwise, would only be permitted consistent with coastal resource protection,
including public access.
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Although the guidelines were refined in subsequent versions, ultimately exempting new
developments of 9 units or less, and rental housing all together, as a general rule they required
that larger projects provide approximately 25% affordable units on site as a part of the project.
Applicants could make the case for specific projects to provide fewer units, but otherwise these
inclusionary units had to be built and maintained as affordable housing with re-sale controls to
ensure their continued affordability for persons of low to moderate income. The May 5, 1981
guidelines stated:

Meaningful access to the coast requires housing opportunities as well as other
forms of coastal access... If the coast is not to exclude the less affluent
members of society and become an exclusive enclave of the wealthy, affordable
housing must be protected, encouraged, and, where feasible, provided.

The Commission’s inclusionary housing program resulted in the approval of approximately 5000
affordable units between 1977 and 1981, with about two-thirds of these located in Southern
California (San Diego, Orange, and Los Angeles Counties).* According to a study based on the
best available data through 1984, approximately 1000 units, perhaps more, were constructed
(best estimates were 1300 units); and the Commission protected more than 1100 existing
affordable units by denying their proposed demolition.? In Orange County, 766 affordable
residential units were built in the communities of Laguna Nigel, Dana Point, San Clemente, and
various unincorporated areas of Orange County. The Commission also required approximately
$2,000,000 in in lieu fees for affordable housing between 1977 and 1981.°

Legislative Changes to Amend Section 30213 Implementation

The Commission’s implementation of the Coastal Act’s original affordable housing policy was
controversial. Many local governments objected to the loss of “local control” and stated that the
Coastal Act’s housing policies were preventing them from preparing Local Coastal Programs.

From 1978 through 1981, numerous bills were introduced to repeal or reduce the Commission’s
authority over affordable housing. The Commission opposed each of these bills, and none
succeeded until 1981, when Senator Henry Mello introduced SB 626, sponsored by the League
of Cities. SB 626 (Ch. 1007 Statutes of 1981) repealed the Commission’s statutory authority to
protect and provide affordable housing for persons of low and moderate income in the coastal
zone by amending PRC Section 30213 as follows:

Lower cost visitor and recreational facilities and-housing-opportunitiesfor
persons-of-low-and-moderate-trcome shall be protected, encouraged, and,

where feasible, provided.

And by adding Section 30500.1 which states:

No local coastal program shall be required to include housing policies and
programs.

1 See Johnston, Robert A. et al, 1990. “Inclusionary Housing in the California Coastal Zone.” Coastal
Management 18, 1.

2]d.

31d.
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Further, Section 30607.2(a) allowed for developers with approved, but not-yet-built projects, to
be relieved of the inclusionary housing requirements of their coastal development permits.
Section 30607.2 (a) states:

Conditions requiring housing for persons and families of low or moderate
income, as defined in Section 50093 of the Health and Safety Code, which were
incorporated into a coastal development permit issued prior to January 1,
1982, may, at the request of the permittee, be amended or modified by the
commission or by a local government having the authority to issue coastal
development permits. In approving such amendments or modifications, only
those conditions and requirements authorized by Section 65590 of the
Government Code may be imposed on the permittee.

Subsequently multiple permits were amended by the Commission to remove affordable housing
requirements, including a previously approved project known as Monarch Beach (A-79-5539),
which requested removal of conditions requiring the provision of 429 affordable units.

SB 626 also added Section 65590 to the Government Code, authorizing the demolition or
conversion of existing affordable housing units in the coastal zone, but only if replacement units
were constructed within the same city or county, within 3 miles of the coastal zone.

Implementation after 1982 and subsequent Coastal Act Amendments

Although the Coastal Act no longer specifically authorizes the Commission to require affordable
housing, available data suggests that over the last three decades the Commission has approved
multiple projects with affordable components, either directly or on appeal. In addition, local
governments have permitted projects with affordable components pursuant to their LCPs. Most
recently, for example, the Commission approved a 10 unit low-income housing project in Solana
Beach, finding that the project was consistent with the Coastal Act (Hitzke Development

Corporation).

In 2002, the Commission became aware that many of the existing affordable units which had
previously been built as a result of permit conditions in Orange County had been released from
their deed restrictions and reverted to market rate units. Some had been purchased by qualified
buyers, but were being rented out at full market rates. Others had been sold to unqualified buyers
despite deed restrictions that should have prevented the sale.

The 1981 Mello amendments to the Coastal Act generated questions regarding whether the
Commission had the authority to take enforcement actions against the illegally rented/sold units,
and/or whether it had a continuing legal obligation to protect the viability of the affordable units
built under the auspices of the Commission’s original permit conditions. In response to these
questions, Assemblymember Alan Lowenthal (D-Long Beach), Chair of the Assembly Housing
and Transportation Committee, introduced AB 2158 to give explicit direction to the Commission
to take appropriate steps necessary to protect the continuing affordability of deed restricted units
existing as of January 1, 2002. As signed into law AB 2158 (Chapter 297, Statutes of 2002)
added Section 30614 to the Public Resources Code, to read:

30614. (a) The commission shall take appropriate steps to ensure that coastal
development permit conditions existing as of January 1, 2002, relating to affordable
housing are enforced and do not expire during the term of the permit.


http://documents.coastal.ca.gov/reports/2014/10/W12b-10-2014.pdf
http://documents.coastal.ca.gov/reports/2014/10/W12b-10-2014.pdf
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(b) Nothing in this section is intended to retroactively authorize the release of any
housing unit for persons and families of low or moderate income from coastal
development permit requirements except as provided in Section 30607.2.

AB 2158 established the Commission’s continuing enforcement authority over affordable units
built pursuant to Commission permit conditions, and the Commission’s enforcement unit
implemented the new legislative direction by coordinating with the Orange County housing
program administrator, the Civic Center Barrio Housing Corporation (CCBHC), to conduct an
extensive analysis and investigation into the status of the deed-restricted units over several
months. As a result, the Commission issued 139 Notice of Intent (NOI) letters and/or Executive
Director Cease and Desist Orders to property owners who were out of compliance with their
deed restrictions by either renting or selling their units at fair market value rather than through
the affordable housing program. Ultimately, the Commission was able to develop enough
evidence to pursue enforcement actions in approximately 90 of these cases.

While the Commission could not prevent the loss of affordable units through the lawful
expiration of deed restrictions, the intent of the Commission’s enforcement actions was to
address the violations for those units that had been sold or rented illegally without complying
with the affordable housing deed restrictions in the deeds. The affected property owners, some of
whom were realtors who had knowingly purchased the units and had been renting them at market
rates, banded together to challenge the Commission’s authority. The cases were consolidated into
a single case, collectively known as Blanton et al v. California Coastal Commission.

On April 12, 2005, Orange County Superior Court Judge Jonathan H. Cannon ruled against the
Commission. His opinion stated that the Commission and CCBHC were legally barred from
enforcing affordable housing restrictions on the units in question. Consequently, the deed
restrictions were terminated and all 90 units were released from the affordable housing program,
and the owners were free to sell or rent them for fair market value. The litigation was limited to
a very unique situation involving the Commission’s continuing responsibility over permits issued
before the Coastal Act’s statutory authority to protect and provide affordable housing was
repealed. And even though a trial court opinion is not binding precedent, it is indicative of the
challenges the Commission has faced in its efforts to protect and provide affordable housing.

In 2003, Senator Ducheny (D-San Diego) introduced SB 619 (Chapter 793, Statutes of 2003),
addressing a variety of affordable housing-related issues across a number of statutes. Specific to
the Coastal Act, SB 619 added PRC Sections 30604 (f) and (g) directing the Commission to
“encourage housing opportunities for persons of low and moderate income” and preclude the
Commission from reducing density bonuses below what is otherwise allowable in the
Government Code, unless specific findings are made regarding Chapter 3 policies:

(f) The commission shall encourage housing opportunities for persons of low and
moderate income. In reviewing residential development applications for low- and
moderate-income housing, as defined in paragraph (3) of subdivision (h) of Section
65589.5 of the Government Code, the issuing agency or the commission, on appeal, may
not require measures that reduce residential densities below the density sought by an
applicant if the density sought is within the permitted density or range of density
established by local zoning plus the additional density permitted under Section 65915 of
the Government Code, unless the issuing agency or the commission on appeal makes a
finding, based on substantial evidence in the record, that the density sought by the
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applicant cannot feasibly be accommodated on the site in a manner that is in conformity
with Chapter 3 (commencing with Section 30200) or the certified local coastal program.

(9) The Legislature finds and declares that it is important for the commission to
encourage the protection of existing and the provision of new affordable housing
opportunities for persons of low and moderate income in the coastal zone.

Subsequent to the passage of SB 619, Senator Ducheny clarified through a letter to the
Commission that she intended her legislation to be narrowly interpreted, and not used as a
justification for any additional actions on the part of the Commission to increase additional
affordable housing beyond what was allowed for in the Government Code related to density
bonuses (see attached). Since that time the Commission has interpreted Coastal Act 604(f) and
(9) as direction to encourage affordable housing by supporting it, including density bonuses,
unless there is a Chapter 3 problem, but not as giving the Commission any proactive authority to
require the protection or inclusion of affordable housing through specific permit or LCP actions.

Recent Legal and Legislative Activity Related to Affordable Housing

Over the last several decades, many California cities and counties have adopted inclusionary
housing ordinances to address affordable housing shortages. These local ordinances variously
required a range of measures, such as mandatory construction of on-site, deed-restricted
affordable units to off-site units, reduced rents, in-lieu fees and donations of land for future
affordable projects. Some of these local ordinances have been challenged in court, and there is
now some uncertainty about the viability of the inclusionary housing approach.

In response to legal challenges, many cities and counties have repealed or revised their
inclusionary ordinances to reflect the new rulings and conform to case law. To clarify the law
regarding inclusionary housing, in 2011, Senator Leno (D-San Francisco) introduced SB 184 to
expressly authorize local governments to pass and implement inclusionary housing ordinances.
The bill was unable to gain enough votes to pass the Senate Floor in 2012.

In 2013, Assemblymember Atkins (D-San Diego) introduced similar legislation. AB 1229 passed
both Houses of the Legislature, but was not signed by the Governor. The Governor’s veto
message included a stated desire to await decisions in pending litigation with the California
Supreme Court. The following week, on October 17, 2013, the Supreme Court issued its
unanimous opinion in Sterling Park, L.P. v. City of Palo Alto. The Court held that requiring 10
on-site, below-market units and an in-lieu fee as part of a 96-unit condominium project were
“exactions” rather than land use regulations. This distinction is significant to a local
government’s implementation of local laws such as the Mitigation Fee Act as exactions require
more rigorous analysis and findings of “nexus” than local land use regulations require. A second
case challenging a city’s inclusionary housing ordinance, California Building Industry
Association v. City of San Jose, is currently pending before the California Supreme Court.

Conclusion

Although the 1981 amendments to Section 30213 repealed the Commission’s ability to require
affordable housing and Section 30500.1 prohibits the Commission from requiring affordable
housing policies in LCPs, nothing precludes local governments from submitting Land Use Plan
Amendments with provisions that protect and encourage affordable housing consistent with the
Chapter 3 policies of the Coastal Act. Once certified, these Land Use Plan policies become the
standard of review for both implementation plan amendments and coastal development permits
issued by the local government and the Commission on appeal.


http://www.courts.ca.gov/opinions/revpub/H038563.PDF
http://www.courts.ca.gov/opinions/revpub/H038563.PDF

February 2015 Report on Coastal Act Affordable Housing Policies and Implementation
Page 6

Finally, the Assembly Housing and Community Development Committee will hold an
informational hearing on February 18 to look at the Housing Market and the State’s Housing
Resources and Programs. An improving economy may provide new opportunities to pursue
additional efforts that address housing shortages through a variety of legislative initiatives.



INTERPRETIVE GUIDELINE ON NEW CONSTRUCTICN OF HQUSING

SRR

SYNOPSIS

As a general rule, permits to construct 21 or more dwelling units for sale will
be conditioned to require that approximately 25% of the units be affordable to low-
and moderate-income persons, subject to controls to assure continued affordability.
Smaller for-sale projects of 10 to 20 units could comply with the "25% affordable”
pelicy through contribution of a fee rather than through actual provision of
affordable units; the fee would be equal to 6% of the total market sales price of
the project and would be used for land acguisition for public construction of
affordable housing in the same local market area from which the fees were derived.
On projects of nine units or fewer, the inclusion if affordable units, either
directly or by fee, is usually neither feasible nor practical and will not be
required unless required by local inclusionary ordinances,proposed in certified land
use ,plans, or pursua t to State or .Regiongal Commission resolutions on local community
condggloné rovided afr?a s2%0 ﬁé 3%, .

rent o 1ng projects make a significant contribution to
affordable housznq in the typical coastal rental market by their construction alone;
such projects would therefore not be required to make any further contribution.

The guideline provides that to assist the feasiblz inclusion of affcordable
units in for-sale projects, density "bonuses," reduced parking requirements, or
other enhancement technigques will be sncouraged, where consistent with environ-
mental and access policies.

The provision of affordable housing, however, will not be used as a trade-off
against real environmental protection. Housing, whether or not affordable, will be
permitted only where consistent with environmental constraints.

Where the inclusion of units within the project is infeasible, the affordable
housing requirement may be met by provision of units ocff-sitze or by dedication of
land either on or off-site, or by combinations of these techanigues.

The guideline would provide for more extensive inclusionary programs %o ze
adopted by Regional Commissicn policy, where unique local circumstances reguire it,
and would allow lcwer percentages of affordable housing in projects which provide

other significant public benefits such as parkland dedication.

This proposed guideline would supercede that portion of the Commission's
Cctober 4, 1977, Statewide Interpretive Guideline on Housing Opportunities titled
"l. New Housing.” This proposed guicdeline would not alter any other Commission
guideline or policy, specifically the recentlv adopted Condominium Conversion and
General Definitions Guideline or the October 4, 1977, Guideline on "Existing .
Housing." This guideline was revised on May 5, 1981 to allow for "affordable housing
credits”, and expediting procedures as-noted in Exhibit 3. The findings for these
revisions are available upon request and were adopted as part of the revisions.
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I. INTRODUCTION

A. The Significance of Guidelines

" This guideline is adopted bv the Coastal Commission pursuant to Section
30620 of the Coastal Act of 1976, which provides in part:

The Commission shall ... prepare interim procedures for the
submission, review and appeal of coastal development permit applications
... [including] Interpretive Guidelines designed to assist local
governments, the regional commissions, the commission, and persons
subject to the provisions of [the Act] in determining how (Ehe Act's]
policies shall be applied in the coastal zone prior to certification
of local c¢oastal programs ...

The Commission’s housing guidelines, then, are intended to provide
a guide for permit applicants, local governments, and the Commission in
interpreting the requirements of the Coastal Act. Interpretive Guidelines adopted
by the Commission are interim guidelines to be used prior to the adoption and
certification of local coastal programs (LCP's). The guideline will be superseded
by the LCP's and is not intended to be a standard, or test, for the LCP's.
At the same time, since the guideline represents the Commission's interpretations
of the policies set out in the Coastal Act, local governments will need to address
the issues covered by these guidelines. It is expected that local coastal programs
will reflect local needs and concerns, and that local governments may chocose to
meet the housing policies of the Coastal Act in other ways than those provided for
in these guidelines.

2 As interim guidelines for permit applications pending the certification of

. LCP's, the guidelines are merely guides, not regulations having the effect of

;. law. The £inal test on permit decisions remains the terms of the Coastal Act;
the guidelines are intended to help interpret the Act, and to provide notice of
the Commission's interpretation to local governments and applicants, but they
are not binding. The Coastal Commission is required by the Act to consider
projects in light of all existing circumstances affecting a project, taking into
account all the policies of the Coastal Act.

These guidelines replace the guidelines on new construction acdopted on
October 4, 1977. Guidelines adopted at that time on demolition remain in
effect, as doc guidelines on condominium conversions adopted on July 16, 1979.
The general nousing definitions adopted on July 16, 1979, defining low- and
moderate-income housing cpportunities and rental and sale programs %o provide
such oprortunities are incorporated here by reference, and shall apply to all
housing proposals in the coastal zone.

B. Current Guidelines

Coastal Act Section 30213 states in part:

... housing opportunities for persons of low and moderate income
shall be protected, encouraged, and, where feasible, provided ... New
Nousing in the coastal zone shall be developed in conformity with the
standards, policies, and goals of local housing elements adopred in
accordance with the reguirements of Subdivision (¢) of 3eczion 55302 of
the Govermment Code. :
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To implement these policies in coastal development permits, the Commission adopted
Interpretive Guidelines on Housing on October 4, 1977. The Commission's former
Guideline on "New Housing" stated:

Where residential development is proposed, priority should be given
to proposals that include housing opportunities for persons of low and moderate
income, particularly where government funds are available to help finance or
subsidize housing for these persons (e.g., HUD Section 8 Program). Where
the amount of new residential development in an area is limited by availability
of land, sewer, road, or water capacity, the housing needs of persons of
low and moderate income should receive full consideration in any resulting
allotment system developed for residential construction. Incentives for building
houses for persons of low and moderate income in the coastal zone should be
considered; where appropriate, these may include density bonuses, reduced
parking requirements, and other incentives consistent with public access and
environmental constraints.

Since the adoption of this guideline, both State and Regional Commissions have
sought to implement Section 30213 through applying conditions to permits for new
residential construction which require the inclusion of housing opportunities for
low- and moderate-income persons ("affordable units"). Affordable units have been
required as a condition of many new residential projects in the coastal zone; current
(January 1, 1980) estimates show nearly 400 affordable units have been built, and 1500
more are expected to be built, as a result of coastal permit conditions.

Through the Commission's permit experience, it has become evident that the current
guideline is not sufficient to guide applicants in planning a project. The revised
guidelines are an attempt to distill the Commission's experience with numerous
projects to provide potential applicants, local governments, and concerned citizens
a better understanding of the Commission's goals and approaches to implementation of
Section 30213. 1In addition, Coastal Commission staff and Commissioners will benefit
from a more thorough discussion of approaches to housing policies, and the applicants
will benefit from a more uniform, and hopefully expedited, procedure. By providing
applicants with a much clearer understanding of Coastal Act requirements, these
guidelines should help to prevent misunderstandings and surprise and should allow
applicants to prepare permit applications for projects with some certainty they will
meet Coastal Act housing policies.

C. Commission Precedents

The State Commission has now had before it a significant number of decisions
which have required that low- and moderate-income housing opportunities be included
in new construction ("inclusionary" conditions). Among the most significant have
been Appeals No. 70-77 (Shepard), which required that 68 of 169 units be Section
8 rentals (while allowing an additional 27,000 sg. ft. of commercial development),
Nc. 73-78 (Shappell Ind.), which gave the developer a density bonus and required
90 of 357 units for a Section 8 program, and No. 87-78 (W & B -Builders), -which
required 75 of 368 units to be Section 8 (and allowed a dedication of 6 acres of
land as an alternative). '

Smaller projects have also been required to provide lower-cost housing oppor-
tunities. Examples include Appeals No. 228-77 (Jordan), which required that one
unit of six be a Section 8 rental (and allowed the developer more units than he
had applied for as a "density bonus”) and No. 502-78 (Lind and Rogers), which
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required one unit of five to be Section 8 (with a density bonus). The Commission
has also found there to be no substantial statewide issue raised by several appeals
of Regional Commission decisions in which similar inclusion was recuired in smaller
projects, thereby upholding the Regional Comqission action.

Where inclusion of affordable units within a project is not feasible, the
Commission has alldwed projects to meet the affordable housing requirement by
dedicating land to an agency which could ultimatel; construct affordable housing,
either on or off-site; recent precedents include Appeals No. 390-97 (Zanderson),
requiring land for 12 units be dedicated on site, while permitting construction of
23 condominiums and two restaurants, and No. 81-79 (Prim Investments), requirihg
land for 16 units be dedicated off site, while permitting construction of 50
condominium units. In general, these permits have required that land dedications
provide land area suitable for the construction of twice the number of units which
would other wise be provided within the project (i.e., a project to build 30 condo-
miniums might be required to provide 10 affordable units; if such provision was
found infeasible, the requirement might be met by dedicating land alone for 20
units), since land dedications are less expensive than actual construction and do
not, by themselves, provide affordable units. -

In general, such land dedications have been allowed only where the land is
within the coastal zone in the same market area or community as the project site.
In Appeal No. 376-78 (Harvey), the Commission indicated the limited circumstances
under which off-site dedications might be allowed outside the coastal zone:

...0ff-site mitigations outside the coastal zone may be appropriate
where the housing provisions represent new units rather than replacement
housing and where the alternative siting area (l) is in close proximity to the
project site; (2) is in close proximity to the coastal zone (i.e., within
walking distance from the area within the zone); and (3) is a part of the same
coastal community as the proposed development and the amenities of the coastal
zone extend to the entire community.

In recent permit decisions--Appeals No. 86-79 (McGilvray), No. 211-79 (Collie),
and No. 269-79 (Roth-Copeland)--the Commission has found that the inclusion of
affordable units in small projects (2-4 units) is generally neither f=asible nor
a practical use of the Commission's limited staff and hearing time. However, such
small projects are recognized to have a potentially significant cumulative effect,
and the Commission has found in Appeals 211-79 and 269-79 that a feasible ‘contri-
bution to the provision of affordable housing can be made by such projects through
use of an in-lieu fee alternative to actual provision of units.

II. AFFOPDABLZ HOUSING IN THE COASTAL ZONE

A, Housing As Aceess

The Statewide Housing Plan prepared by the Department of Housing and Community
Development has documented a tremendous need for affordable housing throughout the
State of California. Preliminary reviews of Local Coastal Programs, Housing
Assistance Plans prepared by local governments as part of the Community Development
Block Grant process, and Fair Share Housing Allocations developed by regional Councils
of Gevernment all indicate that there is a substantial unmet need in nearly every
coastal community for housing opportunities which are affordable to low- and
moderate-income households.
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The shortage of affordable housing is particularly acute within the coastal zone
because of the great demand for housing near the coast; demand for coastal housing has
been caused by many factors, including health reasons, development of major employment
centers, and recreational opportunities. Such factors created severe market pressures
leading to displacement of affordable housing both before and after the passage of
Proposition 20 and the Coastal Act. Because of this demand, housing prices have
increased tremendously in recent years, eliminating a great deal of affordable housing.
New units that are proposed within the coastal zone are rarely priced for the low-
and moderate-income market except as a condition of a coastal permit.

Section 30213 of the Coastal Act is a recognition that meaningful access to the
coast requires housing opportunities as well as other forms of coastal access. The
California Constitution guarantees access to the coast to all California residents.
If the coast is not to exclude the less affluent members of society and become an
exclusive enclave of the wealthy, affordable housing must be "protected, encouraged,
and, where feasible, provided."

The very reason that housing costs are so high in the coastal zone--intense
demand~-makes it feasible for new developments to provide affordable housing while
still allowing developers a reasonable return on investment. Since the coast is itself
a public resource which adds to the value of land in the coastal zone, it is appropriate
that the public value be dedicated to public purposes--such as access, through
affordable housing.

Many applicants have argued that affordable housing can be provided outside the
coastal zone, in other areas of a city, or in another city. Such arguments miss the
importance of housing as access to the coast under the Coastal Act. Unlike the
nousing element law, Government Code Section 65302(c), the Coastal Act's housing
policies are not intended to address general community or regional housing needs but
the specific need for housing in the coastal zone.

In addition, recent court decisions--Metropolitan Housing Development Corp.v.
Arlington Heights 558 £24 1283 (7th Cir. 1977); Associated Homebuilders v. City of
Livermore 18 Cal. 3d 532, 135 Cal Rptr. 41 (1976); and NAACP v. Mt. Laurel 67 N.J,.

151, 336 a2d 713 (1975) among others--indicate that regulation of communities which
allow development to occur must provide for a fair share of affordable housing to

be consistent with the federal Fair Housing Act and the due process and equal protection
provisions of the U. S. Constitution. The requirements of Section 30213, therefore,

are important not only to secure access to the coast but also to comply with consti-
tutional and statutory fair housing requirements.

B. Other Coastal Act Housing Requirements

Other sections of the Coastal Act in addition to Section 30213 imply an
affordable housing requirement. Coastal Act policies which encourage visitor-serving
commercial development (Sectiong 30220-30223), agricultural production (Sections
30241-30242), and coastal-dependent industry (Sections 30702-30708) have the effect of
increasing and maintaining employment opportunities in the coastal zone which are
relatively low-paying. If such low- and moderate-income workers are unable to find
affordable housing in the coastal zone, the viability of such Coastal Act policies would
be sericusly threatened. Employers would have difficulty securing a labor force
or would be forced to pay wages which would make the activity economically infeasible.
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Even if sufficient affordable housing was availahle outside ¢he coastal zone for

such workers, the impacts on transportation corridors caused by forced commutes could
impact coastal acczess routes. The provision of affordable housing in the coastal zone
is a logical corollary of the agricultural, visitor-serving commercial, and industrial
provisions of the Coastal Act.

Long commutes caused by a lack of affordable housing for coastal zone workers
have additional Coastal Act impacts. Under Section 30414(b), the State Air Resources
Board (ARB) "may recommend ways in which actions of the Commission...can complement
or assist in the implementation of established air quality programs," and Section
30253 requires that permit actions "be consistent with requirements imposed...by the
ARB."” The 2RB has, in fact, determined in the context of Orange County housing
developments that where "there is an inadequate supply of low- and moderate-income
housing...and there are significant and expanding opportunities for blue- and white-
collar workers with modest incomes,...workers must commute excessive distances because
of a lack of affordable housing within close proximity to work...such commute distances
caused by this imbalance between jobs and affordable housing have had and will have
an increasing negative impacts on air quality."

To mitigate the air quality impacts of forced commutes caused by an imbalance
between employment and housing opportunities, the ARB has required that projects
within the Aliso Water Management Agency district provide from 35 - 50% of the units
as affordable housing. Pursuant :o Sections 30414(b) and 30253 of the Coastal Act,
the ARB's actions and findings indicate that the provision of affordable housing is
an important method of protecting and enhancing environmental gqualitv in the coastal
zone. In order to comply with those sections and to "protect, maintain, and where
feasible, enhance and restore the overall qualitvy of the coastal zcne envircnment!
(as provided in Section 30001.5), affordable housing should be provided in averv area
which shows an unmet need insofar as such provision is feasible.

C. Balanced Development

Section 30001.5(b) of the Coastal Act provides that one of the basic goals of
the State for the coastal zone is to "assure orderly, balanced utilization and conser-
vation of coastal zone resources, taking into account the social and economic needs
of the people of the State." The provision of affordakle housing is central to such
"orderly, balanced utilization" of resources. The access, economic develorment and
envircnmental policies of the Coastal Act all orovide that the coastal zone will not
be the domain of a single class of citizens but will instead remain available to the
entire public; the provision of affordable housing benefits not only those who live
in it but all members of society.

In addition, a balanced community requires that all groups in societv be
represented; the displacement of low-income persons from the coastal zone affects
all low-income persons but causes particular hardships for certain sections of sogiety.
The elderly and handicapped in many cases seek coastal housing for health and access
reasons which are essential to their very existance and well-being.

The goal of providing "2 decent home in a suitable living environment for
every family" has been accepted by the State and the nation, hy builders and develovers,
as well as low-income housing advocates, not out of sympathv, but out of an understandin
that such a goal is necessary to society. As the president cf the California Building
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Industry Association stated at the organization's recent annual meeting, "the locking
out" of lower-income families from the housing market today represents "a threat

to the very fiber of society and to its prospects for social progress." Such a
result is inconsistent with the basic goals of the Coastal Act and can be prevented
only if affordable housing is provided in the California coastal zone as well as

in the rest of the State.

D. The Relationship of the Housing Element to Coastal Act Requirements

A number of persons have argued that the sentence in Section 30213 which
provides that "new housing in the coastal zone shall be developed in conformity with...
local housing elements" means that the Commission may not require housing provisions
which go beyond or differ from an adopted local housing element. Such an interpre-
tation of Section 30213 would mean that the initial sentence, which states that
"housing opportunities for persons of low and moderate income shall be protected,
encouraged, and where feasible, provided ...", would be entirely superfluous.
Apart from the fact that a more natural reading of the two sentences together is to
give weight to both requirements, there are two basic reasons why such a reading is
incorrect.

First, to say that the housing element requirement supercedes the "provide where
feasible" langquage would render the first sentence of Section 30213 entirely superfluous.
It is, however, a basic and well-settled rule of statutory construction that a
statute be construed so as to give effect to all of its provisions, and to avoia

constructions which would render provisions superfluous. )See, e.g., Stewart v.
Board of Medical Quality Assurance 80 Cal. App. 34 172, 179 (1978); Van Nuils v.
Los Angeles Soap Co. 36 Cal. App. 3d 222, 228-229 (1973) ). 1In construing Section

30213, therefore, a construction which renders the first sentence redundant or
superfluous is to be avoided if it is possible to give effect to both provisions.

Here the natural reading is the one which is also legally correct =-- that developments
in the coastal zone must conform with local housing elements and must provide new
housing opportunities for low- and moderate-~income persons, where feasible.

Second, the substantive policies expressed by the two sentences are quite different.
The housing element law is designed to provide for general community-wide or regional
housing issues. The first sentence of section 30213, however, addresses the issue of
access, through housing opportunities, to the coastal zone. It is, thus, location-
specific. Equally significantly, while the housing element must "make adequate
provision for the housing needs of all economic segments of the community,”
the first sentence of Section 30213 is concerned with a particular segment of the
community, low- and moderate-income persons. Clearly these differences are significant,
and not to be dismissed by relying on the adoption of local housing elements. As
discussed in more detail in the letter distributed on October 10, 1979, attached
as Exhibit 1, "while the housing element is an appropriate place to develop housing
poclicies for the coastal zone, as well as the rest of a city or county, the adoption
of a housing element does not automatically assure that the policies and programs of
the housing element will meet the requirements of the Coastal Act." There is still
the requirement that "housing opportunities for persons of low and moderate income
shall be protected, encouraged, and where feasible, provided."
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III. GENERAL INTERPRETIVE GUIDELIMNE ON NEW CONSTRUCTION

The following is the general policy which describes the pattern of past staff
recommendations and Commission actions and wnich should now be taken as explicit
guidance to developers of new residential projects. It should be noted at the outset
to avoid any confusion, that such guidelines do not override basic concepts of environ-
mental protection. Housing developments, whether or not they provide affordable housing,
will only be permitted where consistent with environmental constraints. Given such
environmental approval, it is the policy of the Commission:

1. that where new residential construction is appropriate, projects should be
developed in a manner which adds to the community's stock of housing for persnns of
low and moderate income, as a means of providing equitable access to crastal resources;

2. that the economic feasibility of providing such units, while typically
more limited in smaller projects, would not bar a requirement that projects as
small as 10 units include 25% of the project as affordable housing; direct
inclusion in projects of 10-20 units is preferable, but where a project's small
size (i.e.,10 to 20 units) makes direcct provision of units infeasible, a developer
fee in lieu of actual provision of units will be rejuirad an an alternative; ¥

3. that in larger projects, those of 21 units or more, the provision of 25% of
the total number of units as affordable housing has yenerally been found to be feasible;

4. that in order to meet affordability gjcals, particularly on smaller projects,
a density increase, reduced parking standards, or other offsetting techniques should be
considered in order to enhance the economic feasibilitr of such projects, where
appropriate to the nature of the community and consistent with environmental constraints
and other public access reguirements;

3. that projects will present differing balances of public benefits--extraor-
dinary public access or rarkland dedications, or wetland restoration measures, for
example--which may reduce the feasibility of meeting the Commission's 25% includionary
goal; in such instances, a smaller inclusionaryv percentage may be reguired;

6. +that provision of actual units within a project will be required where
feasible and that only where such provision is clearly not a feasible means of meeting
the Commission's inclusionary goal will such alternatives as off-site units or on-
or off-site land dedications be considered.

7. that due to the extreme shortage of rental housing in the coastal zone any
new bona fide rental tenancy projects will represent a contribution to the community's
stock of affordable housing; in any community having an impacted rental market (i.e.,
rental vacancy rate of 5% or less), new rental projects will encourage affordable
housing by assisting is the relief of this shortage and therefore need provide no
further inclusionary contribution; such rental projects will be conditioned to limit
leaseholds to periods of less than two years: conversions of such rental projects will

—id

be required to meet the Commission's quidelines orn condcminium conversions.

*See Exhibit(Z)for revisions in compliance precedures for projects in the 10-20 unit
category.
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IV. SPECIFIC APPLICATIONS

A number of factors will affect the amount of affordable housing which will
be required or achievable in any individual permit and the manner in which provision
of affordable units will occur. The following factors will be considered in individual
applications:

(A) Project Size and Economic Feasibility

(B) Alternatives to On-Site Inclusion of Units

(C) Regional Commission Findings on Local Conditions

(D) Unigque Development Costs and Public Benefits

(E) The Community's Need for Affordable Housing

(F) Public Service Constraints

A. Project Size and Economic Feasibility

Section 30213 of the Coastal Act states that "housing opportunities for persons
of low and moderate income shall be...where feasible, provided." (Emphasis added)
The Coastal Act's definition of feasibility in Section 30108 ("capable of being
accomplished...") requires consideration of the economic impacts of inclusionary
requirements. Through the experience of processing many permits in which affordable
housing was a key issue and the many hours of public testimony thereby received in
consideration of economic feasibility, the Commission may reasonably draw some general
conclusions on this subject.

1. Large Projects: Direct Inclusion Feasible. The Commission's permit exper-
ience, the experience of developers actively seeking to provide affordable housing
(as, for example, in the Aliso Water Management Agency area, where large developers--
Shapell, Sterling, Warmington--have agreed to provide 35%-75% of their projects as
affordable housing), and the experience of cities and counties in creating and admin-
istering inclusionary programs (e.g., Orange County, which regquires 25% affordable
housing) have together demonstrated that in large projects substantial inclusion
of affordable units is economically feasible when developers design with this intent.

Therefore, in large projects, those of21 units or more, the Commission finds
that direct inclusion of approximately 25% of the total units as affordable housing
for persons of low and moderate incomes is both feasible and practical. No independent
individual analysis of economic feasibility will be undertaken by the Commission for
such large projects in the general case, although unique factors, as discussed in
Sections C-F below, may require an increase or decrease in the proportion of affordable
units required. In any individual project, of course, if it can be demonstrated that
a 25% requirement is not feasible, a lesser inclusionary percentage.would be
appropriate. Such a demonstration of infeasibility must be substantiated by an inde-
pendent analysis of project data, taking into account possible redesign, to be carried
out by consultants mutually approved by the applicant and the Commission. Such analysis
will be funded by the applicant, as provided in Commission Regulation 13055(d).
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2. Intermediate Projects: Developer Fees Permitted. 1In projects of less than
21 units, the Commission has found through its permit process that direct provision
of approximately 25% of project as affordable units, although often economically
feasible for the developer, mav not be administratively practical in managing lower-cost
housing programs. The Commission may, therefore, allow developers of such projects
two alternatives -- provision of affordable units, or payment of a fee in lieu of
providing units. *

Smaller projects lack economies of scale in the construction process, have
greater development cost, and provide a lower number of market rate units over which
fixed costs may be distributed. In a small project, the administrative expenses for
the Commission and local government agencies to establish and monitor each inclusionary
site are as great as for a program with a large number of units.

In recognition of the more limited economics of smaller projects and to provide
for more efficient aggregation of affordable units to avoid an excessive commitment
of administrative resources, the Commission ma<y permit the use of developer fees
an an alternative and in lieu of provision of actual units in projects of 10=20 units.
This approach allows medium-sized projects to meet the individual project recquirements
set forth in Section 30213 while at the same time devising an implementation mechanism
which is responsive to the practical problems for botii applicant and government in
providing affordable housing in such small projects. Developer contributions will be
directed to an agency which will purchase land for the construction of affordable units
within tiie same local market area from which the fees were derived; where no local
agency has a program of land acquisition to which these funds could be readily directed,
the Coastal Conservancy will act as the recipient agency.

The Commission may allow, as an alternative to inclusion of affordable units
in projects of 10-20units, the payment of a fee of 6% of the market price of the
project to an appropriate housing fund. This amount is intended to satisfy two
requirements--first, that the fee be sufficient to provide a genuine contribution to
affordable housing in relation to an inclusionary regquirement, and second, that the
fee be economically viable for small projects. Market-rate units are often offered
for sale at prices considerably in excess of estimates made during the permitting
process; as a result of the strong demand, housing prices have been increasing at a
faster rate than inflation, and profits have risen with prices. Given the profitab-
ility of coastal development and the price elasticity of the market (housing prices
having increased from 15-~20% a year in many coastal communities), a.6% Lee can be
readily absorbed in coastal developments without reducing the ability of a developer
to make a reasonable profit (generally 12% of the total costs). The Commission has
therefore determined that a 6% fee is economically feasible.

In order to assure that the in-lieu fee does not encourage the under-utili-
zation of land where greater density is appropriate (e.g., reducing a project from
21 to 15 units in order to avoid inclusionary requirements) and to assure that developer:
are treated equitably in proportion to the size of the project, the fee must be large
enough to make a substantial contribution to affordable housing. Experience has shown
that the cost of providing affordable housing generally ranges from 5-10% of a
project'’'s overall market value and that 6% therefore represents an eguitable contri-
bution by developers of medium~sized projects, while still allowing developers
4 reasonable profit from the development. Should market conditions change in the Futura
so that the cost of providing affordable housing substantially exceeds 6%, the Com-
mission will adjust the in-lieu fee accordingly.

*See Exhibit(:)for revisions adopting altermative methods of compliance and new in-lieu
fee requircments,
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The actual provision of affordable units in a project is preferred over the use
of an in-lieu fee and should be investigated before turning to the fee alternative.
In the event that the actual development costs of affordable units in a particular
community can be shown to be less than 6%, the applicant may, after verifying such
development costs, use such cost as the in-lieu fee.

In both large and small projects in which affordable units are provided, the
units should generally reflect a range of unit sizes (i.e., number of bedrooms, though
not necessarily sgquare footage) -similar to that of the market-rate units.

3. Small Projects: Inclusion Not Generally Required. In projects of nine
units of less, the Commission will not impose an inclusionary requirement, except
pursuant to a resolution of a Regional Commission for a particular region as provided
in Section C below, as projects of this size have not generally been found to have
the economic flexibility to make inclusion feasible. From both the economic and
administrative points of view, the Commission cannot find that a general inclusionary
requirement for projects of fewer than 10units would be feasible.

B. Alternatives to On-Site Inclusion of Units

In some instances, on-site construction of inclusionary units by a permit appli-
cant, in accordance with the Commission's inclusionary goals, may be either economically
infeasible or undesirable due to the project's location. Several alternatives should
be considered in such cases:

1. On-Site Dedication of Land. Decisions of the State Commission have determined
that where a project's environmental constraints do not allow for a density increase
and where on-site development of a sufficient number of affordable units is therefore
not feasible for the private developer, and where substantial other public amenities
are provided by the project, fulfillment of the inclusionary requirement through
dedication of land alone to a public or private non-profit agency which will construct
affordable units would provide reasonable conformance with the intent of Coastal
Act Section 30213.

Dedication of land alone produces a substantially smaller contribution to
affordable housing than actual construction of units. Public or private financing
is required to carry out construction and may be unavailable or limited as to the
type of project fundable. Additional local governmental approvals will be required,
which may delay or obstruct project completion. Even if financing is available and
local approvals forthcoming, a significant contribution of local administrative effort
will be required to bring the project to the construction stage; such a staff effort
could exceed the capability of local governments operating on severely limited budgets.
For all of these reasons, the probable result of which will be to produce fewer units,
at a greater cost, than were they constructed by the developer, the dedication of land
alone is not a very attractive alternative. Where it has been permitted, the Commission
has found that land so dedicated should be sufficient under current zoning to accommodate
at least twice the amount of affordable housing which would be required if constructed
by the developer.
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2. Off-Site Dedications or Construction. %“here severe constraints prevent
on-site development or dedication of affordable housing or where locational factors
(e.g., distance to employment or shopping facilities, lack of transit availability)
make on-site inclusion undesirable, construction of new inclusionarv units and/or
land dedications may be allowed off site.

Where off-site construction is permitted, the secondary site or sites should
be within the coastal zone of the same local jurisdiction as the original project,
unless similar constraints or locational factors apply; where off-site construction
will take place in a different locality from the project site, final local approval
or, at a minimum, concept local approval should generally be obtained for the off-site
project(s) prior to issuance of the initial development permit. The secondarv site or
sites should, if possible, be located in a nearby jurisdiction which has a need for
affordable housing. To expedite processing of projects intended to comply with an
off-site permit condition issued by the State Commission, the State Commission will
exercise jurisdiction over subsequent applications for permits needed to fulfill the
terms of the original coastal permit.

3. Inclusion Qutside of the Coastal Zone. Where all on-site and off-site
alternatives prove infeasible within the coastal zone, land dedications or new construc-
tion needed to meet the Commission's inclusionary goals may be permitted outside the
coastal zone. The limited conditions under which such an off-site condition could
be considered were outlined in Appeal No. 376-78 (Harvev):

...0off-site mitigations outside the coastal zone may be
appropriate where housing provisions represent new units ratner
than replacement housing and where the alternative siting area
(1) is in close proximity to the project site; (2} is in close
proximity to the coastal zone (i.e., within walking distance
from the area within the zone); and (3) is a part of the same
coastal community as the proposed development and the amenities
of the coastal zone extend to the entire community.

C. Regional Commission Findings on Local Community Conditions

While the Commission's guidelines provide the general basis for Regional
Commission actions on permit applications, the Commission recognizes that its findings
on feasible provision of affordable housing are conservative estimates and based
on generalized statewide experience and may therefore understate the economic and social
feasibility of providing affordable units in specific coastal communities. Local
construction or land costs may be lower or local market conditions may be sufficiently
strong to support a greater degree of inclusion than the general case. In addition,
may coastal communities have developed with zoning and subdivision patterns which
will make projects of 10 or more units unlikely, and some communities may have adeauate
adminsitrative resources to monitor adequately many small-scale (1-3 unit) affordable
housing sites. Where a local community's circumstances differ from the general case
such that a greater degree of direct inclusion is feasible than the Commissicn's
guidelines would provide for, it is the Commission's intent that a Regional Commission
may adopt a more liberal policy of inclusion.
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Specifically, the Commission recognizes that there may be communities in which
an in-lieu fee system would not adequately maintain coastal access, where a direct
inclusionary program may be feasible and necessary in projects of 10-20 units.
Alternatively, a Regional Commission may find that in particular neighborhoods or
communities local market conditions make a contribution to affordable housing econom-
ically feasible in projects of fewer than 10 unit8 through use of the in-lieu fee system,
and that protection of the character of a particular community makes such an inclusion-
ary approach essential. Where such circumstances occur, a Regional Commission may,
through adoption of a resolution after public hearing, adopt a policy which provides
that in specified communities or neighborhoods inclusion would be appropriate in
projects smaller than 10units or that direct inclusion rather than in-lieu fees will
be required for projects greater than 10units.

Where a Regional Commission adopts such a resolution, it shall make findings

as to why the Commission's general guidelines would not alone result in full compli-
ance with Coastal Act Policy 30213 in specific coastal communities. This resolution
shall be adopted by the Regional Commission prior to the imposition of any inclusion-
ary requirement in excess of those specified in these guidelines and shall be trans-
mitted to the chairman of the Commission. Such a resolution shall constitute a Re-
gional Interpretive Guideline and addendum to this Statewide Guideline, unless speci-
fically rejected by the Commission after public hearing.

D. Unigque Development Costs and Public Benefits

As one of several Public Access policies contained in Article 2 of Chapter
3 of the Coastal Act, provision of housing opportunities for persons of low and
moderate income should not be pursued to the detriment of alternative means of
enhancing access. In considering proposed new development, therefore, the Commis-
sion will consider unique development costs imposed by access-related conditions and
public benefits to be derived from such conditions and will seek to achieve an
"access package" which provides the greatest overall public benefit. 1In a particular
instance, this could mean foregoing compliance with some part of the Commission's
inclusionary goal in favor of developer contribution to improved transit, provision
of unique vertical access dedications, installation of access benefits such as public
parking, or similar access improvements.

The Commission recognizes that in some circumstances, unique problems of
development resulting from compliance with Coastal Act policies may reduce the
economic feasibility of providing affordable units. The Commission finds that where
such circumstances occur, conformity with other Coastal Act policies which may constrain
certain lands from development or impose unique development costs should take priority
over "least-cost" alternatives which would permit full conformance with the
Commission's inclusionary gocals. In making its findings on permit applications, the
Commission will seek to document the cost impacts of unique land constraints and
reduce or eliminate inclusionary requirements accordingly if necessary.

E. Community Need

Under the Coastal Act, the definition of feasibility in Section 30108
regquires that the Commission "take into account economic, environmental, social and
technological factors”. 1In order to address the social factors which determine the
feasibility of providing affordable housing in new developments, projects within
communities with low needs for affordable housing will not be required to meet the
25% inclusionary target. If an applicant argues that a development should not be



2=

required to meet this target because the community has a low need for affordable
housing, an initial assessment will be made of community need, using generally
available statistics. Wherever possible, the Commission will use the community's
"total need" for affordable housing, as determined by regional Councils of Govern-
ments, taking into account the fair share allocations plans preparsd pursuant to
the State housing element guidelines.

Where a community shows a relatively low need for affordable housing, after
consideration of the effects of future development and demand, proposed developments
will not be required to meet the 25% inclusionary target. Instead, a lower percentage,
depending on the need of the community, will be required. 1If a community is found
to have no need for new affordable housing, either under current conditions or as
determined by estimates of future demand, the Commission will not require any inclusion
of affordable units.

It is the intent of these guidelines that Commission permit actions should assist
all coastal jurisdictions in fulfilling their respective responsibilities under

State Housing Laws.

F. Public Service Constraints

Where public services (e.g., roads, water, sewer, public transit, etc.) are
limited by technological, fiscal, or environmental constraints, provision of housing
opportunities for persons of lcw and moderate income shall be considered a priority
use in any allocation of remaining capacity to residential uses.

V. MISCELLANEQUS

1. Assuring Performance. In order to assure the performance of affordable
housing conditions, deed restrictions, performance bonds, or other provisions accep-
table to the Executive Director to assure performance shall be required prior to the
issuance of the pemmit.

2. Definitions. "Low-income persons," "moderate-income persons," and
"affordable housing for persons of low and moderate income"” are defined in accordance
with the Commission's Interpretive Guideline on Condominium Conversions, adopted
July 17, 1979, which are attached for reference purposes.

Adopted May 5, 1981
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CALIFORNIA COASTAL COMMISSION
631 Howard Street, San Francisco 94105 —(415) 543-8555

July 16, 1979
TO: INTERESTED PARTIES

SUBJECT: INTERPRETIVE GUIDELINES ON CONDOMINIUM AND STOCK COOPERATIVE CONVERSIONS
AND GENERAL DEFINITIONS

The following Interpretive Guidelines were adopted by the California Coastal
Commission on July 16, 1979 pursuant to Section 30620 of the Coastal Act of 1976.
That section provides in part that:

The Commission shall...prepare interim procedures for the submission,
review and appeal of coastal development permit applications...(including)
Interpretive Guidelines designed to assist local governments, the regional
commissions, the commission, and persons subject to the provisions of (the
Act) in determining how the (Act's) policies shall be applied in the
coastal zone prior to certification of local coastal programs; provided,
however, that such guidelines shall not supersede, enlarge, or diminish
the powers or authority of any regional commission, the commission, or any
other public agency.

These guidelines, then, are intended to provide a guide for permit applicants,
local governments, and the Commission in interpreting the requirements of Section
30213 of the Coastal Act, which states in part that:

...housing opportunities for persons of low and moderate income
shall be protected, encouraged, and where feasible, provided...

Interpretive Guidelines adopted by the Commission are interim guidelines to be
used prior to the adoption of local coastal programs (LCP's) by local governments and
certification of the local coastal programs by the Commission. The guidelines will
be superseded by the LCP's and are not intended to be the test for the ICP's (although
local governments will need to address the issues considered by interpretive
guidelines, it is expected that local program will reflect local needs and concerns
which may or may not be reflected in statewide guidelines).

Finally, the Commission wishes to make clear to applicants and others that
guidelines are merely guides, not regulations or law. The final test on permit
decisions remains the terms of the Coastal Act; the guidelines are intended to
help interpret the Act, but they are not binding on the Commission, which will
consider projects in light of all circumstances and all of the policies of the
Coastal Act.

These guidelines replace guidelines on condominium conversions and definitions
adopted October 4, 1977. Other guidelines on new construction and demolition adopted
at that time remain in effect; however, proposals for new guidelines in those areas
will be considered by the Commission in the near future.

A. Definitions
1. Low- and Moderate-Income Housing Opportunities. Low- and moderate-income

housing opportunities are hereby defined as dwelling units which are capable of being
purchased or rented by low- and moderate-income households, or are occupied by low-

ExHIBIT D (1 55)
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or moderate-income households. A low-income household is one which earns 80% or less of
the median income as established annually by the U.S. Department of Housing and Urban
Development (HUD) for the Standard Metropolitan Statistical Area within which the pro-
posed development is located, as adjusted for the number of members of the household.

A moderate-income household is one which earns 8l - 120% of the median income (as es-
tablished above).

A dwelling unit is capable of being purchased by a low- or moderate-income house-
hold if the total purchase price of the units does not exceed two and one half (2.5)
times the annual income of the low- or moderate-income purchaser for whom the unit is
intended to provide a housing opportunity. This ratio may be adjusted from time to
time to reflect lending practices, interest rates, association fees, and other changes
which may affect the ability of low- and moderate-income persons to purchase the units.
Alternatively, and particularly in large projects, an affordable price may be determined
by a formula similar to the following which tales into account association fees, taxes,
interest rates, and other housing costs and results in a housing cost which does not
exceed 33 1/3% of the purchaser's income.

Sales Price = (Purchaser's Income x 33s) - (Howe Qwnersinip Association Fees)
Real Estate Tax Percent + Debt 3ervice Constant Percent

A dwelling unit is capable of being rented by a low-income nousehold if the monthly
rental cost does not exceed 25% of the gross monthly housenold income of the renter
and is capable of being rented by a moderate-income household if the monthly rental
cost does not exceed 30% of the gross monthly income of the renter.

Low~ and moderate-income housing opportunities shall be orovided, when offered as

”.sale units, in a range of affordability so that they are available to housenolds earning

from 50 - 120% of the median income and shall be geographically dispersed throughout
the project, consistent witn the size, number, and location of units within the project.

Because of the scarcity of low-income housing within the coastal zone, the provision
of low-income units shall be given priority; where the provision of low- and moderate-
income housing opportunities is a condition of a permit, such a condition may be met
+~ by providing more housing for low-income persons than would otherwise be required.

(An example of the application of this quideline would be that for every unit of low-
income housing provided beyvond that which would otherwise be required, the applicant
would satisfy the requirement of two units of moderate-income housing.)

2, Rental and Sale Programs for Low- and Moderate-Income Housing Opportunities.

a. Rental Units. If the low- or moderate-income housing opportunities are
to be developed as rental units, prior to the issuance of a permit, the developer
shall enter into an agreement with the Commission to assure that the units will con-
tinue to be rented at a price which is affordable to low- or moderate-income renters.
The agreement shall bind the applicant and any successors in interest to the real
property being developed and shall be recorded as a covenant to run with the land, with
no prior liens other than tax liens, for a period extending 30 years from the date the
agreement 1s recorded. The agreement shall provide that either:

(1) The rents on the units shall be fixed at a rent wnich is
affordable to low-income persons; this rent may be adjusted annually
to reflect changes in the median income; or,

(2) The units shall be rented at the Fair Market rent for
existing nousing as established by the Department of Housing and
Urban Development (HUD) either to persons who meet the standards
established by HUD for rent subsidv under Section 8 of the Housing

ExHBIT @ (2:39)
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Act of 1937, as amended, or as it may subsequently be amended, and
applicable regulations; or persons who meet the requirements of any
other rent subsidy or funding program that provides rental housing
for low-income households. The applicant shall make best efforts to
accomplish the intent of the provision; those efforts shall include,
but are not limited to, entering into any contracts offered by HUD,

a local Housing Authority, or such other agency administering a rent
subsidy program for low-income households, and refraining from taking
any action to terminate such rent subsidy program thereby entered.

In the event that at any time within 30 years after the agreement
is recorded housing subsidies are not available, the applicant or his/her
succegsor shall maintain the rental levels for the unit .at amounts no
higher than those that would otherwise be the maximum for Section 8
housing units and shall rent the units to qualified low-income tenants.
In the event that Section 8 or comparable maximum rental levels are no
longer published by the Federal government or by local governmental
agencies, maximum rental levels shall be a base rent established by
the last rental ceiling published for the Section 8 program adjusted by
a percentage to reflect the percentage increase or decrease in the median
income.

b. Sale Units. If the low- or moderate~income housing opportunities are to be
developed as sale units, prior to the issuance of a permit the developer shall enter in-
to an agreement with the Commission, or its designee, to assure that subsequent sales
following the initial sale of the unit will be at a price which is affordable to house-
holds earning substantially the same percentage of the median income as the initial
purchasers of the units and shall be recorded as a covenant to run with the . land, with
no prior liens other than tax liens. The agreement shall include substantially the fol-
lowing conditions:

(1) The applicant, his successors, and any subsequent purchasers shall give
a governmental or nonprofit agency, subject to the approval of the Executive Director,
an option to purchase the units. The agency or its designee may assign this option to
an individual private purchaser who qualifies as a low~ or moderate~income person in
substantially the same income range as the person for whom the initial sales price was
intended to provide a housing opportunity.

(2) Whenever the applicant or any subsequent owner of the unit wishes to
sell or transfer the units he/she shall notify the agency or its designee of his/her
intent to sell. The agency, its designee, or its assignee shall then have the right
to exercise the option within 180 days in the event of the initial sale of the units
by the developer, or within 90 days for subsequent sales. Following the exercise of
the option, escrow shall be opened and closed within 90 days after delivery of the
notice of exercise of the option.

(3) Pollowing the notice of intent to sell the unit, the agency or its
designee shall have the right to inspect the premises to determine whether repair or
rehabilitation beyond the requirements of normal maintenance ("deferred maintenance") -
is necessary. If such repair or rehabilitation is necessary, the agency or its designee .
shall determine the cost of repair, and such cost shall be deducted from the purchase
price and paid to the agency, its designee, or such contractors as the Department shall
choose to carry out the deferred maintenance and shall be expended in making such repairs.

(4) The agency or its designee may charge a fee, to be deducted from the

purchase price paid by the assignee for its reasonable costs of qualifying and counseling
purchasers, exercising the option, and administering this resale control program.
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{SY The option price to be paid by the agency, its designee, or assignee,
shall be the original sales price of the unit plus an amount to reflect the percentage
of any increase in the median income since the time of the original sale.

(6) The purchaser shall not sell, lease, rent, assign, or otherwise .
transfer the premisaes without the express written consent of the agency or its designee.
This provision shall not prohibit the encumbrancing of the title for the sole purpose
of securing financing; however, in the event of foreclosure or sale by deed of trust
or other invcluntary transfer, title to the property shall be taken subject to this
agreement.

(7) Such other conditions as the Executive Director determines are
necessary to carry out the purposes of this agreement.

2. Ccndeminium/Stock Cooverative Conversions

This guideline shall apply to all conversions of rental units into sale units, including,
but not limited %0, conversions te concdominiums, stock cooperatives and community
apartment projects.

1. In considering whether to allow a conversion, the Commission shall ccnsider
the impact of the conversion on lcw- and moderate-income housing opportunities, on
oublic access, and other relevant coastal policies.

Where units currently prcevide significant lcow- and moderata~income acusing oppor-
tunities and where rental vacancy rates are low, the Commission will not approve a con-
version unless the Commissicn finéds that the conversion provides a greater housing oo-
portunity for versons of low 2nd moderate income than the rental housing srocosed to
be converzed.

In analyzing a conversicn, the Commission will consider the: following factors:

a. Whether the rental units currently provide lcw,/moderate income housing
opportunities; and, if sc, whether the conversicn will provide new low and
moderate income housing oppertunities; and what the indirect impact is, if any, of *the
loss of existing r=ntal units on other low and moderate income housing opportunities;

b. Whether other units are available in the same general coastal araa (i.e., within
walking distance to =he coastal zone) at comparable rents (one evidence of which weculd
be a 5% rental vacancy rate Zor the six monchs preceding the ccnversion);

¢. Whether the building meets <urrent off-street parking requirements,
recognizing that parking requirements may be relaxed, where censistant with environmental
needs and public access requirements, in order to encourage the provisicn of low- and
moderate-income housing opportunities;

4. Whether the proposed conversion is handicapred accessible, or in any way

discriminates against purchasers on *he basis of age, sex, sexual creference, or
ctherwise;

2. In any conversion which is aprroved, the following rescuirements should te met
in order to protect, encourage, aad provide housing opportunities for lcw=- and moderate-
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a. All current tenants are given at least 120 days notice of the proposed
conversion following the issuance of the permit and are given a first option to purchase
market rate and low/moderate ("affordable") units (if the current tenant qualifies as a
low/moderate income person. )

b. One~third of the units in the project are dedicated to low- and moderate-
income housing opportunities, either through a controlled rental program {(such as the
Section 8 program), or a sale program with resale controls to prevent speculation and
to guarantee continued affordability (as defined in these guidelines). In such
conversions, the units shall first be offered for sale to the current tenants. In the
event that more than two-thirds (2/3) of the units are purchased at market rates by the
current tenants, the low/moderate set-aside requirement will be satisfied by whatever
number of units remain unsold to the current tenants. (For example, if a 90-unit project
is proposed for conversion, 30 units should be dedicated to low/moderate income
housing; if 70 units are purchased at market rates by the current tenants, the low/
moderate requirement will be met by dedicating the remaining 20 units.)

In unusual situations, where the applicant can demonstrate that the dedication
of low- and moderate-~income units within the building to be converted is infeasible
because of circumstances which make the on-site provision impossible, the low/moderate
housing requirement may be met by the provision of new low/moderate income housing
opportunities off site within the coastal zone in the project market area. 1In
considering this off-site provision, the Commission will consider the off-site and on-
site units as one project in determining the number of units to be provided off-site.

¢. Provision is made to prevent or mitigate displacement of elderly and

handicapped tenants, and tenants who must relocate are given reasonable assistance in
seeking comparable housing.

SxHIBIT O G 39)



AFFORDABLE HOUSING OPPORTUNITIES IN THE COASTAL ZONE: CALCULATIONS

BExd.sting Opportunities

M= median income (family of four), for the appropriate SMSA.

mmwwp« wmmaooam memﬂH Awmmgmmmws i@o& | z%m%mﬁ w%m«mwwé
1 0 [(0.6)xM]  x0.25 | [(0.75)xM] x0.3 [(0.9)xM] x0.3
2 1 [(0.64)xM] x0.25 | [(0.3)x] x0.3 |[(0.96)xM] =x0.3
3 2 [(0.72)xM] x0.25 [(0.9)xM] x0.3 [(1.08)x] =x0.3
A 2 [(0.8)xM] x0.25 [(1.0)xM] x0.3 [(1.2)xM] x0.3
5 3 [(0.85)xM] x0.25 [(1.05)xM] x0.3 [(1.28)xM] x0.3
6 3 [(0.9)xM] x0.25 [(1.12)xM] x0.3 [(1.35)x] xC.3
7 L [(0.95)x] x0.25 | [(1.19)xM] x0.3 [(1..3)xM] x0.3
8 L mAH.ovsz x0.25 [(1.25)xM] x0.3 [(1.5)xM] x0.3

New Opportunities

Affordable For-Sale Units= (2.5) x Income

Exhibit 1
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-HOUSING OPPORTUNITIES

Section 30213 of the 1976 Coastal Act requires that:

"...housing opportunities for persons of low and moderate income shall
be protected, encouraged, and where feasible provided...New housing in
the coastal zone shall be devegloped in conformity with the standards,
policies and goals of local housing elements adopted in accordance with
the requirements of subdivision (c% of Section 65302 of the Government
Code." ’

To implement these policies the following guidelines shall be applied in the
permit process.

1. New Housing

Where residential-development is proposed, priority should be given to proposals
that include housing opportunities for persons of low and moderate income,
particularly where govermmental funds are available to help finance or subsidize
housing for these persons (e.g., HUD Section 8 Program). Where the amount of new
residential development in an area is limjted by availability of land, sewer,
road, or water. capacity, the housing needs of persons of low and moderate income
should receive full consideration in any resulting allotment system developed for
residential construction. Incentives for building houses for persons of low and
moderate income in the coastal zone should be considered; where appropriate, these
may include density bonuses, reduced parking requirements, and other incentives
consistent with public access and environmental constraints.

2. Existing Housing

Existing structures that provide housing for persons of low and moderate income
should not be torm down unless they pose a health or safety hazard. To the extent
that private or put” ic¢ funds are available, existing housing for persons of low and
moderate income should be rehabilitated rather than demolished. If such housing is
to be demolished, comparable replacement housing should be provided; this require—
ment should not apply to owner=occupied single-family homes when replaced by
another single-family home. In case of dispute over soundness of construction or
the feasibility of rehabilitation, the Commissions will request a report on the ---—-
structure from the State Department of Housing and Community Development. Any
such reports received by the Commission will be sent to the local jurisdiction for
its review and comment.

3. New Housing in Existing Neighborhoods

In neighborhoods that provide significant housing opportunities for persons of low
or moderate income, continued development should contribute to maintaining a sense
of community character. New development, whether on vacant lots or where existing
structures are demolished, should be of scale, size, and design compatible with the
prevailing character of the community.

4. Consistency with the Housing Element

Because the Coastal Act requires that new housing in the coastal zone be.cogsistgnt
with the standards, policies, and goals of local general plans, the Qomm1551on_w1ll,
where a significant amount of development is being proposed, request ‘an analysis
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from the Department of Housing and Corrmunity Develorment as to whether the jurisdic-
tions nave adopted housing standards, policies and zoals in accordance with suo-
division (c) of Section 65302 of the Government Code. This section of the Zovern=
ment Code requires that the Housing Element "shall make adeguate provision for the
housing needs of 211 economic segments of the community” and "provrision of adequate
sites for hcusing". Any such analyeis will te sent to the local gcvermment Ior

its comments before any permit acticn is taken by the Commission.

5. Condominium Conversion

Rental units that provide housing Zor persons of lcw and moderate income may be
converted to ondom:.rm.ns if (a) tenants are first given at lsast 120 days notice
of the prcposed ccnversion, (b) current tenants are ziven the first opticn to
;:Ju.."""zaﬂ'=l nils, (2) t2e cwlldi nZ meets surrent standards In bSullding ccdes.
sarfety ~ocgs, etc., and m=ets swrrent tfl-street iarili: raq ‘“=me::ta, and (&)
other wnils are availaclie In tlle same 3= ..--a_ ccas zta_ area at tomraracle rerts
{as #idanzed 2y a 7 savoent rental vacancy facter for the ¢ -xcnu"*s oregeding

the conversion).

6. Redevelotment Proiects

In an recdevelorment project under State law proposed in the ccashtal zone, no lsss
chan 20 percent of all taxes allocatec to the Redevelopment Agency from tax incre-
zent flnanc:.ng should tBe used to improve or increase the supply of 1ou..:.ng for
verscas of low and moderate income. An =sxception to this requirement can be made
or’v if the Commission finds that the lccal governxrer't is maldng a substantial
effort to meet the l;ousing needs of gerscns of low and moderate income in *he
coasta’ z=nne as =»videnced by oolization af funds currently available for this
surpose from State, local and "‘_,‘-ra... scurces. Any vredevelorment project orovosed
ithin the coastal zone saould not ke allowed to displace rouusing for person R
of low and mocderate income unless at least an equivalent number of replacement
wits are frovided within the coastal zone. The replacement wnits nsed not
necessarily be within the sroject area.

7. Definitions

In acccrdance with the regulations of ths Califormia Housing Finance Agency, "tersons
of low and mocerate income™ are defined ito include 2ll of the follcwing:

{1) A "very low income Zamily" is a family whose income Aces not sxcesd 350 percent
of the median inceme for the area, as determined oy HUD+ with adjustments< Icr
smaller and larger familiss.

sxzeed T garcent
th adjustments
gher or lower taan 20
ndings that such variations
construction costs, unusually

(2) & "low iicome famili't is a Samily whnsse ingoms dces not
the median inccme for the area, as determired by HUDL wi
smaller or larger {amilies, except that income limits hig?
percent may te establ.ishe:i on the zasis of its fin
are necessary cecause of the prret a:.l:x.nz levels of
nigh or low inccmes, or other Iaci

m

(a4

~

1 >
“Generaily defined by ZUD as county; “Adjustments as made 5y D
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(3) A "moderate income family" is a family whose income does not exceed 120
percent of he median income for the area, as determined by HUDY with
ad justments® for smaller and larger families.

(4) For purposes of this section "family” includes an elderly, handicapped,
disabled, or displaced person and the remaining member of a tenant family
as defined in Section 201 (a) of the Housing and Community Development Act
of 1974.

Adopted October 4, 1977

1G'enerally defined by HUD as a county; 2Adjustments as made by HUD
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state of California e

Memorandum

Date :
Yo Interested Parties October 10, 1979

Subject  yse of Housing Elements
Local Coastal Programs

from : California Coastal Commission
Michael L. Fischer, Executive Director

This policy statement is in response to several letters from coastal cities
and counties concerning the housing component of Local Coastal Programs
(LCPs) and the required housing elements of local General Plans. e

have reviewed the issues raised by these letters in some detail; I hope
you will find this response helpful in resalving your concerns.

Several coastal cities in Los Angeles and Crange counties have oroposed
that local housing elements, adoptaed pursuant to Government Code Section
65302(c) and housing element guidelines promulgated by the Department

of Housing and Community Oevelopment, should constituta the formal

plans for meeting local housing needs, and that no separate additional
housing component should be required for a Local Coastal Program. Further-
more, these cities have suggested that "providing low and moderate income
housing ... be applied uniformly on a citywide basis, thrcugh a Housing
Element, as opposed to special reguiations for any one particular (coastal)
area of a city."

In general, we agrze. The housing element should provide the vasis for
each city's housing olanning and may, in fact, serve as the nousing com-
ponent of the LCP.

Since a housing element must identify and document housing needs ind
contain a pregram designed to address such housing needs, it would be
the logical document for a city or county to use in developing a housing
plan which would meet the requirements of the Coastal Act. We certainly
agree that a citywide housing policy would be more cost-efficient and
effective  than "special regulations for any one particular area of 2
city." The Coastal Commission's planning staff has consistently advised
cities and counties that the housing element is an appropriate nlace to
set out housing policies and programs which, in so far as they apply to
the coastal zone, may then be used as the housing component of the. LCP.

dowever, while the housing element is an appropriate place to develop

nousing policies for the coastal zone, as well as the rast of 2 city or
county, the adoption of a housing elament does not automatically assura

taat the policies and programs of the housing element will meet the
requirements of the Coastal Act. (Conversaly, the failure of a city or
county to adopt an approved housing element dces not mean that the city

or county could not submit a housing component wnich would meet the Coastal
Act regquirements.) The reason for this is that there are two quite different
standards established in the housing element legisiation and the coastal

legislation. Let me explain what [ mean. £ x blé ,‘7L @ (/ oF 3)
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The Coastal Act's housing policies are spelled out in Public Resources Code
Section 30213:

... housing opportunities for persons of low and moderate
income shall be protected, encouraged, and, where feasible,
provided. ... New housing in the coastal zone shall be
developed in conformity with the standards, policies,
and goals of local housing elements adopted in accordance
with the requirements of subdivision (c) of Section
65302 of the Government Code.

This section of the Coastal Act thus contains two separate policies for
housing in the coastal zone: 1) the housing component of an LCP must
incorporate the local housing element’s standards and policies for new
construction; and 2) the housing component must also contain plans, zoning
ordinances and implementing actions wnich will protect, encourage ind pro-
yide low and moderate income housing opoortunities.

In contrast, Government Code Section 635202 (c) provides that "(t)his element
of the plan shall make adeguate orovision for the housing needs of all
economic segments of the community."

There ara, therefore, a number of differences between Coastal Act and housing
element requirements. While the housing element requiras the "provision”

of housing opportunities for "all economic segments of the community", the
Coastal Act requires "protection" of existing housing as well as provision

of new housing, and is concerned with opportunities in tne ccastal zone for
"Tow and moderate income persons"”, rather than all segments of the community.

Unlike the housing element, the basic intent of the Coastal Act is not to
solve community or regional housing issues, but rather to assure that the
coastal zone not become the exclusive arovince of the affluent. In order
to carry out the fundamental policy of the Coastal Act (that access to the
coast should be available to all Californians), housing opportunities for
Tow and moderate income persons in the coastal zone must be protected, and
must be provided where feasible in new construction. The Coastai Act, in
other words, is concarned with meanindful access to the special strip of
land that makes up the coastal zone, in contrast with the nousing element's
more general concarns for communitywide housing needs.

The requirements of the Coastal Act and housing element law, however, in
spite of the differences, contain many similarities. Section 6460 of

the housing element guidelines, which sets out the basic tast for "adequate
provision of housing needs", states:

Adequate provision for the housing needs of all economic
segments of the community raquires each locality, through
its housing element, to make a good faith, diligent effort
to provide opportunities for and to facilitate the mainten-
ance, imorovement and development of an appropriate variety
and choice of nousing for all economic segments of the
community, consistent with its identitied need and fair
share rasponsibilities

Exb"é’%'@ (} o-fj’)
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Section 6454 of the housing element guidelines provides further that “the
housing program shall emphasize the importance of preserving affordability

at the same time conditions are being improved or maintained." A housing
element that meets these housing element guidelines on a city or countywide
basis will thus contain policies and programs designed to protect and provide
low and moderate income housing opportunities; to the extent that these
areawide programs are applied to the coastal zone, such a housing element
should be sufficient to meet the requirements of a housing component of an
LCP. They need not be the same document, but we agree that it would be far
better were they so.

As a general rule, we do expect that housing elements will make up the
housing component of the LCPs; the test, however, is not whether the housing
element is a valid housing element, nor whether it meets the housing element
guidelines, but whether it satisfies the requirements of the Coastal Act.

It is quite possible that a housing element could meet the requirements of
nousing element law, and still not meet the Coastal Act requirements for

an LCP (as, for example, with a housing element which did not provide for
any low and moderate income nousing opportunities in the coastal zone) ;
conversely, a housing element could be inadequate to meet the requirements
of Section 65302 (c), and still satisfy the requirements of the Coastal Act.

[ hope this memo has clarified the Coastal Commission's position on the
relationshin of the nousing element to the Local Coastal Program. We
encourage cities iand counties to use their housing elements as the housing
companent of their LCP to the extent that the housing element contains
policies and programs for the coastal zone which protect, ancourage and
provide, where feasible, housing opportunities for persons of low and
moderate income. :

I[f you have further questions or concerns, [ would welcome the opportunity
to discuss them with you. We do, in fact, view ourselves as partners in
this unique coastal planning effort, and greatly respect and aopreciate the
tough burden--botnh political and financial--which the Coastal Act places

on local government. Please let us know how to help you.

gchilt @ (3 )
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CALIFORNIA COASTAL COMMISSION _
631 Howard Street, San Francisco 94103 — {415) 543-8553 -

May 7, 1981 _

TO: REGIONAL DIRECTORS, PERMIT CHIEFS AND INTERESTED PERSONS

FROM: ROY GORMAN, CHIEF COUNSEL, TIM EICHENBERG, STAFF COUNSEL AND EVELYN LEE,
- LEGAL COUNSEL

RE: REVISION OF HOUSING GUIDELINES

- On May S, 1981, the California Coastal Commission revised the Interpretive Lo
Guidelines for New Construction of Housing. The change was. effective on that .- :-
date--as outlined in the attached staff report and recommendations.

current policies on condominium conversions and demolitions as they relate to
affordable housing is not affected by the action. The revisions, as adopted by
the Commission, are as follows: s S .

(1)

(2)

New construction projects of 9 units or less should not have affordable
housing requirements unless required by local inclusionary ordinances,
proposed or cartified land use plans, or pursuant to State or Regional
Commission resolutions on. local community conditions as prov1ded in

the Commission's Guidelines.

25% of all new construction projects of 10 to 20 units should be
made available to persons of low or moderate income using the follow-
ing methods:

(a) providing 25% of the units on-site; or -

(b} Making the equivalent of 25% of the units available at an
off-site location, or pursuant to the housing credit program described
in paragraph (5) below. These units shall be located in the same

city or unincorporated community planning area as determined by the
Executive Director within the Coastal Zone or within walking d;stance
of the Coastal Zone not to exceed one-half mile; or -

(c) dedicating land within this same area to the Coastal Conservancy,
local government, local housing authority or other nonprofit

Tagency acceptable to the Executive Director, zoned to permit,the o

construction of twice the number of units as would be requ;red
under the 25% formula; or .

(d) provide a fee equal to 6% of the market price td the €onservancy
or local housing authority. This option should only be approved.by: .:.
the Commission where the applicants submit a letter of intent from.

the local government or housing authority to accept the fee- for-a - =
specific affordable housing project located in this same area.as .. :-:: -

applicant's project. Prior to issuance of the permit the-applicant
should record a written agrsement with the accepting entzty-blndzngf,'
the applicant and future heirs, successors and assigns to the. . ..

provision of the fee and binding the accepting agency to use of

the fee for a specific affordable project.

sxuirr Q) (1 43)
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(4)

(3)

-34b~

Applications for permits that contain one of the options listed in (2)
above should be placed on the consent calendar for expeditious pro-
cessing so long as preliminary staff review reveals that no other
significant environmental or coastal impacts exist.

Applicants who wish to demonstrate that the inclusion of affordable
housing conditions make their project economically infeasible, should
complate a "feasibility questionnaire" prepared by staff detailing,
among other things, applicant's land costs, carrying charges,
construction loans and contracts, lending institutions, initial
investments, partnership agreements, other cost estimates and
information relating to applicant's ability to proceed with their
project. This questionnaire should form the basis for staff's
recemmendation to the Commigsion with regard to the feasibility

of providing affordable housing under Section 30213 of the Coastal
Act and if necessary may be submitted for independent analysis at
applicant's expense if deemed necessary by the Executive Director.

Applicants who desire to construct affordable housing within the
Coastal Zone shall be given credits for each unit constructed beyond
the 25% rsquirement. These "affordable housing credits" may be
utilized by the applicant or any other person to satisfy the afforcd-
able housing requirements of Section 30213 of the Coastal act. This
“affordable housing credit”" program should be implemented pursuant
to the following general guidelines:

a) the Commission should not allow the use of a credit where it
would result in the impaction or concentration of low cost housing;

b} credits alone should not entitle applicants to coasta¥ permits
if their projects are otherwise inconsistent with Coastal Act
policies;

¢) the Commission should specify that it makes no warranties regarding
the marketability of "housing credits" to applicants who construct

in excess of their 25% requirement or any one else constructing
affordable housing near the Coastal Zone; nor should the Commission
warrant that an applicant possessing a credit is ncesssarily

entitled to a coastal development permit;

d) credits should be made available to applicants who provide
affordable housing units in excess of their 25% requirement or who
make land available that is zoned to permit the construction of
units in excess of their normal requirements;

e) Applicants constructing a project within the Coastal Zone axceed-
ing their 25% requirement should receive a coastal permit that states
they are entitled to use the excess housing credits to satisfy their
affordable housing requirements in other projects undertaken by them
or anyone else otherwise entitled to a coastal development permis
within the city or unincorporated community planning area as deter-
mined by the Exacurive Director within the Coastal Zone (or within
reasonable walking distance of the Coastal Zone not to excezed one-
half mile) in which the project providing the credits is located.

EXHIRIT (@) (243
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£) units located outside the Coastal Zone may be utilized as credits
for projects conditionally approved by the Commission containing
affordable housing requirements, where the Executive Director of

the Commission determines that the units are within reasonable
walking distance of the Coastal Zone area in which the approved
project is located. In no case should credits be allowed where

they are located more than % mile outside the Coastal Zone or where
their construction has been subsidized by govermment funding.

g) applicants should not be required to possess credits prior to
presenting their application for a coastal permit before the Commis-
sion. However, prior to issuance of a permit applicants must:

1) have been granted an approval with conditions by the Commis-
sion allowing the off-site provision of affordable housing;
and .

2) provide ta the Executive Director of the Commission, prior
to issuance of the permit, notification from the owner of
the credit that the credit has been transferred to the
applicant. This notification should state that an interest
in land, in the form of an affordable housing credit, has
been transferred to the applicant and should specify how
many credits are transferred; how many credits the owner
possessed; the project from which these credits originate:;
how many credits still remain unused from that project;
and the consideration involved.
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September 5, 2007

Patrick Kruer, Chair

California Coastal Commission

45 Fremont Swreet, Suite 2000

San Francisco, California 91405-2219

Re:  SB 619 (2003) and Coastal Act sections 30604() snﬂ (g)
Dear Chairman Kruer:

It has come to my artention that, during the Commission’s consideration of development
projects in the coastal zone, some Commission staff recommendations have relied, in
part, on two sections of the Coastal Act, sections 30604(f) and (g), and the specific intent
of the legislature in enacting them in 2003 as part of my bill, SB 619. This letter is
written to clarify my intent in adding those provisions to the Coastal Act.

As you know, in the 1980's the Legislature removed language from the Coastal Act that
provided the Commission with a policy to protect, encourage, and, where feasible
promote, affordable housing, and transferred the authority over affordatle housing in the
coastal zone to local government,

In authoring SB 619, my broad intent was to streamline processes for permitting housing,
especially affordable housing. I wished to encourage state agencies, including the
Coastal Commission, to facilitate affordable housing statewide, including in the coastal
zone where the development was consistent with local coastal plans, by streamlining the
land use approval process to permit higher density residential development with an
affordable housing component. SB 619 was intended 10 encourage the approval of
developments with affordable housing units but was not intended to affect any authority
the Commission may or may not have to require affordable housing in all developments.
To harmonize affordable housing development with coastal resource protection, Sections
30604(1f) and (g) were added 1o the Coastal Act to require that the Commission or local
governments, before reducing the density of a project below that allowed by local zoning
and the state density bonus law, make a finding supported by substantial evidence that the
density cannot be accommodated on the site without negatively affecting coastal

resources,
C-I?I"OL. orfice CruLA Vg TA OFTICT PEAAL Ak SFPCE COACHE A VALY OFACE
ATATE CAMTOL, ADOM $035 Y7 Jan AVENUE, SUITE A 1324 STATE STREET. SLiTED £3-000 ENTERPRIGC WAY. SUTTE 14
SACRAMENTO, CA B5MIA ChULA VISTA SA S1010 EL CENTRO. CA 93243 COMCHELLA, CA 83220
TEL -018) GBI -4040 TE 16190 404-T8B0 T i TEO) AXE-T440 TILITO0) I90-EdL
Fax i018] 3273522 rax G0 2097688 Fax  THC) 236 2aa LAk 7B 398-4470

ATTACHMENT




Patrick Kruer
September 5, 2007
Page 2

I hope this leter will assist you in your review of development projects proposed in the
coastal zone,

Sincerely,

‘@.ﬁn\.(;\-c M%S_“_'J:__;_

DENISE MORENO DUCHENY
State Senator, 40th District

cc:  Peter Dc;ug}as. Ex. Dir,, California Coastal Commission
Mermbers, Coastal Commission
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